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l PRIVY COUNCIL 
Appeal from the Madras High Court 
|” March 18, 1941 i 
LORD THANKERTON; SIR GEORGE RANKIN 
AND LORD JUSTICE’ CLAUSON À 
MERLA RAMANNA—APPELLANT 
versus ~~: 

_CHELIKANT JAGANNADHA RAO AND 
, OTHERS— RESPONDENTS 
Hindu Law—Joint family— Co-parcenary — Dis- 
ruption—Co-parcener referring to his interest by. a 
fractional share—Whether shows that co-parcenery 
is divided— Such reference ina sham deed of sale by 
one co-parcener to another—Inientzon not to separate 
—Effect of expression in deed—Privy Council— 
Evidence~Appreciation— Oral evidence—Courts in 
India differing— Evidence should be judged on pro- 
babilities arising out of proved documents and ad- 
mitted facts. 

Co-parceners who intend to remain joint and un- 

* divided do not become divided contrary to their in- 

tention because for purposes of pretence they refer to 
their interests as represented by a fractional share. 
Even a member of a Mitakshara family may some- 
times be forgiven for speaking of his ‘one-third 
share’? instead of using the more accurate but more 
elaborate expression ‘‘ the share which if a partition 
were to take place to-day would be one-third.” But 
where the reference to the shares as "one-tenth ” 
shares is part of the pretence of sale and when once 
the conclusion is reached that the alleged sale-deed, 
which is found to be asham transaction, is not the 
expression of any intention or agreement to transfer 
the co-parcener’s interest to the. other co-parcener 
propriety or poo of language matters little 
gince the deed does not warrant any inference of a 
previous or independent agreement to hold in divided 
shares. Appovier v. Rama Subba Anjan (1), referred 
to. 

ghe oral evidence as to which the Courts in India 
have differed must be judged mainly upon the pro- 
babilities arising out of the-proved documents end the 
admitted facts. : 


Messrs. J. M. Parikh and R: A. Parikh, 


tor fhe Appellants. h 
essrs, Sir H. Cunliffe, K. C. and P. V. 


"© Subba Row, for the Respondents. 


Sir George Rankin.—Dharma Rao and 
Kasibabu were brothers,-the former being 
older than the latter by about 19 years. 
The appellant Merla Ramanna was a cre- 
ditor of Dharma Rao in respect of a promis- 
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gory note executed in 1928". for Rs, 10,000 


with certain interest. |The. first and second 
respondents (herein called the respondents) 
are the sons of Kasibabu who died in 1910. 
The family is governed by the Mitakshara. . 
The third and fourth respondents do not.ap- 
pear and need not be mentioned. S 

After Dharma Raos death in 1929, the 
appellant sued the respondents in the Court 
of the Subordinate Judge at Cocanada as. 
being persons in possession of Dharma Rao’s 
estate and on January 27, 1931, recovered 
judgment in the usual form limited to assets. 
of Dharma Rao which had come to their 
hands. Certain imimovables in which 
Dharma Rao had had an interest were at- 
tached before judgment and on April 22 
1932, the respondents applied to the Subor. 
-dinate Judge to raise the attachment con- 
tending that the properties attached were 
not liable to be taken in execution under the 
decree. Their case is that they were co- 
parceners with their uncle in a joint Hindu 
family governed by the Mitakshara and that 
on Dharma Raos death they became entitl- 
ed by survivorship to the whole interest in 
the joint family property, the appellant 
though a creditor of Dharma Rao, not hav. 
ing taken any steps in his debtor’s lifetime 
to recover his debt. £ 


The appellant, on the contrary contends 
that Dharma Rao and Kasibabu had ceased 
so faras regards the attached properties to 
be undivided and had become separate in 
estate by reason ofa deed of sale (Hx. B) 
dated March 22, 1900, whereby .Kasibabu 
purported to sell his one-tenth interest there- 
in to his brother Dharma Rao. To this the 
first answer of the respondents is that the 
deed was a sham deed not intended to have 
any effect upon the rights of the parties and 
not the expression of any agreement be- 
tween them. Further amd in the alternative 
the respohdents contend that ever if the 
deed of sale was intended to be operative and | 
was entered into animo contrahendi it did 
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not have the effect of dividing the brothers’ 
interest in the attacfed properties or of 
bringing to an end the right of the survi- 
vor to succeed to the whole interest. This 
contention is*based upon the circumstance 


that in 1900 other branches of the family” 


were joint with the branch represented ‘by 
Dharma Rao and Kasibabu and it is said 
that the members of these other branches 
are not shown to have had notice of the deed 
of sale. As their Lordships do not find it 
necessary to examine this contention it need 
not be stated more particularly. The res- 
pondents also contend that if Dharma Rao 
had acquired Kasibabu’s one-tenth interest 
in addition to his own he had brought the 
income into the common stock so as to make 
the properties joint. This contention was 
raised by the respqndents in their petition 
and though it does not seem to have been 
urged at the hearing before the Subordinate 
Judge, it was maintained before the High 
Court with success. 

Apart from Ex. B, their Lordships are 
satisfied that there is no ground for main- 
taining that Dharma Rao and Kasibabu's 
sons had become divided in respect of the 
properties now in question. The learned 
Subordinate Judge found that the respond- 
ents had ‘‘ failed to prove that Ex. Bis a 
sham or a nominal document ” but the High 
Court on appeal thought that “the conclu- 
sion is irresistible that Ex. B the sale-deed 
was a nominal conveyance.” The learned 
Subordinate Judge foundin favour of the 
appellant that Ex. B operated to divide the 
interests of the two brothers and by his 
order of September 10, 1934, he maintain- 
ed the attachment. The High Court having 
found that Ex. B was not intended to be 
acted on held. that it did not operate a divi- 
sion. of status as -between the brothers. 
They also held that- this would not have 
resulted from the deed even if it had been 
a real and not a sham transaction; and 
that if a division of interest had taken place 
by- virtue of the deed the manner in which 
the income had been treated by Dharma Rao 
restored the properties comprised therein to 
the condition of joint family property. The 
High Court by order dated November 16, 
1936, accordingly held that the appellant 
was not entitled to have recourse to the 
attached properties in execution of his 
decree, and this is the decision now com- 
plained of. 

There is 
question whether the deed of sale. (Ex. B) was 
intended by the parties thereto as an agree- 
ment between them or was executed merely 


a good deal of evidence upon the. 
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to bring into existence a document which 
might, contrary to the truth, appear to have 
taken away from Kasibabu his interest in 
the properties comprised therein. Upon ʻa 
full consideration of this evidence their - 
Lordships are of opinion that the view taken 
by Mockett and Lakshmana Rao, JJ., in the 
High Court has the greater reason and 
should prevail. In 1900 Kasibabu had just 
attained the age of eighteen years and 
Dharma Rao was thirty-seven. Of a total 
alleged consideration of Rs. 12,500 only 
Rs. 650 is said to have been paid in cash to 
Kasibabu at the time the rest’being account- 
ed for in the deed by recitals about debts of 


e 


“the joint family, of the parties’ own branch 


of the family and of Kasibabu personally, 
and by a statement that Rs. 1,000 had been 
paid as earnest money. Though accounts 
kept by Dharma Rao over many years are in 
evidence there .is no satisfactory proof of the 
existence of the alleged debts of their father 
and none at all that these were in 1900 
pressing or that payments were’ made by 
Dharma Rao in discharge of them. It is 
reasonably clear from.these accounts that 
they drew no distinction between properties 
sold to Dharma Rao by Ex. B and other 
properties in which Kasibabu retained his 
original interest as a co-parcener. He and 
his family are shown to have been provided 


‘for out of the income of the family as a 


whole down to 1908 when the four branches 
became divided in status, and thereafter out 
of the income of the branch. Itis not easy 
to account for such a transaction as the deed 
discloses save upon the ground that Kasi- 
babu was thought to be foolish and extrava- 
gant and given to bad habits likely to lead 
to his dissipating his property. There is 
direct evidence contradicting one of the 


_recitals as to his having taken a loan during 


his minority, and there is evidence of state- 
ments made by Dharma Rao disclaimmg 
that by the deed he had become entitled to 
his brother’s share. In 1912 at the making 
of the Record of Rights no such effect appegrs 
to have been given to the deed. There was an- 
other deed in 1910 whereby Kasibabu purport- 
ed to divest himself of other. properties in 
favour of a nominee for Dharma Raoand there 
is also to be considered the fact that Dharma 
Rao in 1927 made an ineffectiv® because 
unwitnessed will purporting to leave all his 
properties to the respondents. In the pre- 
sent case the oral evidence as to which the 
Courts in India have differed must be judged 
mainly upon the probabilities arising out of 
the proved documents and the admitted 
facts. Their Lordships think it sufficient to 
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say that the careful and detailed examina- 
tion of the evidence given by Lakshmana 
Rao, J., in his judgment appears to them to 
be convincing and that they agree with the 
High Court in regarding the deed of sale as 
being merely “nominal” in the sense that it 
was not intended to have effect upon the 
right of the parties inter se. 

Even so, and upon the footing the Ex.B 
1s only a sham, and not a real transaction, 
the appellant has contended before the 
Board that it would in law divide the 
interests of the parties thereto so as to put 
an end to the jus accrescendz or right of 
survivorship between co-parceners. The 
learned Judges of the High Court do not 
appear to have contemplated that a doct- 


ment which was not the expression of an 


agreement atall and not intended to have 


effect upon the rights of the parties could 


have the important effect of changing their 
undivided status. The repeated references 
in Ex. B to the one-tenth share of each of the 
two brothers have been emphasised in argu- 
ment for the appellant but, while they do not 
seek in any way to qualify what was said 
Appovier v. Rama Subha Anjan (1), their 
Lordships are unable to hold that co-parcen- 
ers who intend to remain joint and undivided 
become divided contrary to their intention 
because for purposes of pretence they refer 
to their interests as represented by, a frac- 
tional share. Where a third party has been 
induced to act upon the footing of such 
a document as Ex. B, very different ques- 
tions may arise by reason of estoppel or 
otherwise, but the question in the present 
case is limited tu the parties themselves and 
to the immediate effect of the deed. Even 
a member of a Mitakshara family may 
sometimes be forgiven for speaking of his 
“one-third share” instead of using the more 
accurate but more elaborate expression ‘‘the 
share which if a partition were to take place 
to-day would be one-third.” But in the 
present case the reference to the shares as 
“‘qne-tenth” shares is part of the pretence of 
sale. When once the conclusion is reached 
that Ex. B is not the expression of any 
intention or agreement to transfer Kasibabu’s 
interest to Dharma Rao propriety or ira- 
propriety of language matters little since the 
deed does not warrant any inference of a 
previous or independent agreement to hold 
in divided shares. | 
e Their Lordships are of opinion that it is 
not shown as regards the properties now in 
question that Dharma Rao had before his 
(1) 11 M I A75; 2 Sar. 218;8 W R 1POC;1 Suth. 
57 (P O). ‘ 
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death ceased to be joint with Kasibabu’s 
sons. They will humbly advise His Majesty 
that this appeal should be dismissed. The 
appellant will pay the costs to the first and. 
second respondents. š 


Appeal dismissed. 


_ APPREAL No. 10 or 1939 - 

It is agreed that- this appeal raises the 
same questions as have been dealt with by 
the judgment of the Board in Appeal No. 11 
of 1939 (printed above) and must be govern- 
éd by that judgment. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. 
The appellant will pay the costs to the first 
and second respondents. . 


D. Appeal dismissed. _ 


Solicitors for the *Appellant:—Messrs. 
Lambert and White. 
Solicitors for the 


Respondents:—Mr. 
Hy. S. L. Polak & Co. 


_ LAHORE HIGH COURT 
Criminal Revision No. 2074 of 1940 
January 28, 1941 
BHIDE, J. 
EMPEROR—PROSECUTOR 
Versus 
HAJ I—Convict—ReusponDEN?T 

Criminal Procedure Code (Act V of 1898), ss. 35, 
397—Imprisonment in default of payment of fine 
cannot be directed to run concurrently with substan- 
tive sentence of imprisonment for different offence. 

There is no provision of law enabling a Court to 
direct a sentence of imprisonment in default of pay- 
ment of fine to run concurrently with a substantive 
sentence of imprisonment passed for a different offence 
either at the same trial or at different trials. 91 Ind. 
Cas. 543 (1), 118 Ind. Cas. 224 (2), 169 Ind. Cas. 607 
(3) and 181 Ind. Cas. 979 (4), relied on. 


Cr. R. case reported by the Sessions Judge, 
Dera Ghazi Khan, dated December 7, 1940. 

Mr. Vishnu Datta, for the Advocate-Gene- 
tal, for the Crown. 


Order.—One Haji along with others was 
tried for offences under ss.6 and 7, Punjab 
Opium Smoking Act. The trials were 
separate. In the case under s. 6 he was sen- 
tenced to a fine Rs. 50 only or in default of 
payment to undergo one month’s simple im: 
prisonment. In the case. unders.7 he was 
sentenced to rigorous imprisonment for three. 
months. The learned Magistrate directed 
that the sentence of imprisonment in’ default 
of payment of fine in the first case should. 


run concurrently with the sentence of three 


months’ rigorous imprisonment passed’ in the 
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second case. The learned Sessions Judge 
has forwarded the case for revision as he 
was of opinion that the learned Magistrate 
was not entitled to direct the two sentences 
referred to above to run concurrently. In 
my opinion the view of the learned Sessions 
Judge is correct. According to the provi- 
sions of s. 397, Criminal P. C., the Magistrate 
could direct substantive sentence of imprison- 
ment passed in two. different cases to run con- 
currently but it does not appear that there 
is any provision of law enabling a Court to 
direct a sentence of imprisonment in default 
of payment of fine to run concurrently with 
a substantive sentence of imprisonment pass- 
ed for a different offence either at the same 
trial or at different trials. This view is sup- 
ported by Emperor v. Subrao Seshrao (1), 
Emperor v. Ghulam Ahmed (2), In re Kanda 
Moopan (3), and Emperor v. Punjaji Lalaji 
(4). LIaccordingly accept the recommenda- 
tion of the learned Sessions Judge and direct 
that the sentence of imprisonment in default 
of payment of fine shall be given effect to 
after the substartive “sentence of three 
months’ rigorous imprisonment passed under 
s. 7, Punjab Opium Smoking Act, if the fine 
is not paid before the expiry of the latter 
sentence. 


D. Recommendation accepted. 


(1) A I R 1926 Bom. 62; 91 Ind. Cas. 543; 27 Cr. L 
J 111; 27 Bom. L k 1351. 

(2) ATR 1929 Sind 179; 118 Ind. Cas. 224; 30 Cr. L 
J 907; Ind. Rul. (1929) Sind 192. 

(3) I LR (1987) Mad. 362; 169 Ind. Cas. 607; AIR 
1937 Mad. 406; 38 Cr. L J 796; (1987) 1 M LJ 74; 45 
L W 87; (1937) M W N 52;10 R M 77, 

(4) IL R (1939) Bom. 160; 181 Ind, Cas. 979; A I 
R 1939 Bom. 174; 40 Cr. L J 602; 41 Bom. L R277; 
11 R B374. ` i 


RANGOON HIGH COURT 
Criminal Revision No. 1206-A of 1940 
January 10, 1941. 

MosELY, J 
THe KING—APPELLANT 
Versus 


MAUNG TIN SHW E—RESPONDENT 
‘Railways Act (IX of 1890), s. 112 as amended by 
Burma Act (XVIII of 1939)—Sentence of whipping 
in default of payment of fine imposed under s. 112, 
legality of—Effect of Burma Act (XVIII of 1939) 
on s. 17, Burma Prevention of Crime (Young 
Offenders) Act (III of 1930), stated. 

Burma Act XVIII of 4939 must be read as enacting 
only that a substantive sentence of whipping may be 
impesed wherethe person convicted is unable to pay 
a tine. Hence a sentence of whipping in default of 
payment of a fine imposed under s. 112, Railways Act, 
is illegal - | 
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Section 17, Prevention of Crime (Young Offenders) 
Act, must be taken as having been modified by Burma 
Act XVIII of 1939, and can no longer affect the 
punishment to be awarded for offences by juveniles 
under 16 against s. 112, Railways Act. ° 


Cr. R. from an order of the Headquarters, 
Magistrate of Pyinmana, dated August 6, 
1940. 

Mr. E.W. Lambert, Govt. Advocate, for 
the Crown. 


Order.—The respondent, Maung Tin 
Shwe, a boy of 13 was found guilty, under 
s. 112 (a), Railways Act (IX of 1890), ‘of 
travelling without a ticket, and was sentenc- 
ed by a First Class Magistrate to pay a fine 
of Rs. 10 plus the fare of Re. 0-15-9 or in de-- 
fault to receive seven lashes under that section . 
of the Railways Act as amended by Burma 
Act XVIII of 1939. This Act, headed as 
“An Act to amend s. 112, Railways Act,” 


reads as follows : 
“To s. 112, Railways Act, the following proviso shall 
be added, namely : 
‘Provided that if such person is under tl'e age of 
20 years and unable to pay fine, he may be punished 
with whipping of not more than ten strokes by way of 
school discipline.’ ”’ 


It is'to be noted that the wording of the 
Act is “pay fine’ and not “pay the fine 
imposed.” It would seem that the article 
“a” in front of the word “fine” was omitted 
because it was omitted in the Railways Act, 
which reads that “if a person contravenes 
the section he shall be punished with fine 
in addition to the amount of the single fare.” 
This case has been placed before me in 
revision as it has been suggested that Burma 
Act XVIII of 1939 only allows a substantive 
sentence of whipping and not a sentence of 
whipping in default. It is also desired. to 
consider the effect of this Act on s.17 (|), 
Prevention of Crime (Young Offenders) Act, 
(Burma Act III of 1930). ‘This reads : 

‘When any person under 16 is convicted cf an 
offence punishable with fine only and is sentenced 
to fine, the Court may adda sentence of whipping in 
default of payment of fine unless action against his par- 
ent or guardian’’ (i. e., to recover the fine) ‘under 
sub-s. (3) of s. 22 is practicable.” e 

The argument is that, by Burma -Act, 
XVIL of 1939,-an offence against s. 112, Rail- 
ways Act, is no longer an offence punishable 
with fine only.. In the case of an offence 
against the I. P. O., or any special or tecal 
law, (ss. 40, 41 and 42, I. P. C.), “which is 
punishable with fine only, it is competent 
for the Court to direct, by the sentence, 
that in default of payment of the fine tlfe 
offender shall suffer imprisonment, (s. 33, 
Criminal P. C., and s. 69, I. P.C.,) which 
shall be simple imprisonment, and not ex- 
ceed a certain scale, (s. 67, I. P. C.). Sen- 
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tences of. imprisonment passed in default 
of payment of fine differ from substantive 
sentences of imprisonment in that they may 
mot exceed a certain scale, (ss. 69 and 67, 
I. P. C., and s. 33, Criminal P. C). Ben- 
-tences of imprisonment passed by a Coùrt 
of Session or a District or First Class Magis- 
trate in default of payment of fine are 
or are not appealable according to the 
amount of the fine imposed, (s. 413, Crimi- 
.nal P.C) A sentence of whipping can only 
be passed by a First Class Magistrate (s. 32, 
Criminal P C.). This applies to substantive 
sentences for serious offences tried under 
the Young Offenders Act also (s. 16 (c)), and 
must apply, though not so expressly stated, 
to petty offences for which sentences of 
whipping are imposed in default of payment 
of fine, (s. 17 (1), see para. 775 (1), Burma 
Courts Manual). Sentences of whipping in 
default of payment of fine passed under 
s 17 (1), Young Offenders Act, are appeal- 
able by virtue of the special right of appeal 
given by s. 13 of that Act. A sentence of 
whipping can, as has, been said, only be 
passed by a First Class Magistrate for an 
offence under the Railways Act, (which is 
triable by any Magistrate) It follows that 
a sentence of whipping imposed in default 
of: payment of fine for an offence against 
ethe Railways Act will or will not be appeal- 
able according to the amount of the fine 
imposed, though the intention of the Crimi- 
nal P. C., as amended in 1923 was clearly 
to make all sentences of whipping ap- 
pealable. | 

A convicted person may commit a default 
or fail to pay a fine by reason of inability 
or unwillingness. Act XVIII of 1939 is not 
couched in the customary legal terminology. 
The language is vague and general. It is 
merely said that a person under the age 
of 20 who is unable to pay a fine may be 
punished with whipping. This inability to 
pay a fine may and ordinarily should be 
ascertained by the Magistrate before sent- 
ewce is passed. In such a case a substantive 
sentence of whipping would naturally be 
imposed. It appears to me that the language 
used clearly provides for such a case. On 
the other hand, though it is hardly likely 
wit this type of offence, this inability may 


only be” discovered at a later stage. The: 


Criminal P. C., provides for the suspension 
-of execution of a substantive sentence of 
Whipping, (which is always appealable)—vide 
s. 391, and for suspension of execution of a 
sentence of imprisonment in default of pay- 
ment of fine, whether the sentence be appea- 
lable or not, (s. 388) but there is no provision 


JIVANLAL V.sSHAMBAI (NAG.) 


e | 5 


in the Crimmal P. C., for suspension of a 
sentence of whipping in’ default of payment 
of fine because such a sentence is not con- 
templated by that Code. Nor is there any 
provision for suspension in Act XVIII of 
1939, so that the inability to pay the fine 
would only be ascertained after the sentence 
of whipping had been executed. 

It appears to me therefore from the lack 
of provision for appeal and suspension of 
execution of sentence that Act XVIII of 
1939 must be read as enacting only that a 
substantive sentence of whipping may be in- 
posed where the person convicted is unable 
to pay a fine It follows then that s 17, 
Prevention of Crime (Young Offenders) Act, 
must be taken 4s having been modified by 
Act XVIII of 1939, and can no longer affect 
the punishment to be awarded for offences 
by juveniles under 16 Sgainst s. 112, Rail- 
ways Act. In the present case the Magis- 
trate ascertained immediately on passing the 
sentence that the accused was unable to pay 
a fine, and the punishment of whipping 
awarded in default was executed then and 
there. In spite of this, miscellaneous pro- 
ceeding were opened to recover the fine, 
which appears to have „been unnecessary. 
I hold that a sentence of whipping in default 
of payment of a fine imposed under s. 112, 
Railways Act, is illegal. 


S. Order accordingly. 


NAGPUR HIGH COURT 
Criminal Revision No 490 of 1940 
January 3I, 1941 i 
GRILLE, J. 
JIVANLAL—PETITIONER 
Versus 
SHAMBAI—OpposiITE PARTY 

Criminal Procedure Code (Act V of 1898), s. 488— 
Petition by wife for maintenance ata place where 
she is stranger, and where her husband never re- 
sided, but was on temporary visit to get married— 
Petition, if can be entertarined—W ife agreeing to 
stay with husband, in petition—Husband’s offer— 
Subsequent repudiation by her—Magistrate should not 
allow maintenance. _ 

An application for maintenance by wife can only be 
entertained at the place where husband and wife last 
resided together, and this rule has been modified to 
yhe extent that it has been held possible for a hus- 


‘band to have more than one residence for the purpose 
‘of s. 488. But there is no warrant for the proposi- 


tion, with one exception, that a casual visit isto be 
taken as residence for the purpose of granting juris- 
diction. Cadual residence in a place for temporary pur- 
pose with no intention of remaining is not residence 
so as to attract jurisdiction. Temporary visit of 
the husband to a place where he does not reside, to 
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get married, and to which the first “wife (applicant) 
is also a stranger, does not give jurisdiction to the 
Magistrate to entertain an application of the first wife 
under s. 488, Criminal P. C. 95 Ind. Cas. 596 (1), follow- 
ed, 181 Ind. Cas. 898 (2), distinguished, 40 Ind. Cas. 
706 (3), not folléwed. f 

Magistrate should not allow maintenance when the 
husband has offered to keep his wife with him, 
specially when in her application she had stated that 
she was perfectly prepared to live with him in spite 
of the fact that she had alleged beating in the past, 
though when the husband made the offer, she repu- 
diated it, saying that she did not want to go with him 
as he had already given her trouble and would give 
her a lot more. 


Cr. Ref. by the Sessions Judge, Amraoti, 
dated July 23, 1940. 


Mr B. L. Gupta, for the Opposite Party. 
Mr. G. G. Kane, for the Petitioner. 


Order.—This is a reference by the Ses- 
sions Judge, Amraoti, recommending that 
an order granting maintenance to Mst. 
Shambai passed against her husband should 
be set aside on the ground that the Court 
had no jurisdiction to entertain the appli- 
cation and also on other grounds Jiwanlal 
and Shambai last lived together at Khare- 
pur in Bengal where Jiwanlal is employed 
by the Bengal Nagpur Railway. They had 
lived there for some years and they ceased 
to live together at least 3 years ago when 
Shambai returned to her native place in 
the United Provinces. In August last Jiwan- 
lal went to Amyaoti for the purpose of 
taking a second wife. While he was there 
for the celebration of the wedding, Sham- 
bal arrived from the United Provinces and 
presented her application. The Magistrate 
at Amraoti entertained the application on the 
ground that both .parties had resided at 
Amraoti for a month’ or so although there 


_ is no evidence as to the time when either 


party arrived. Admittedly the marriage 
took place on July 7, and the application 
“was filed on the 13th. There is no evidence 
as to the date of Jiwanlal’s arrival at 
Amraoti, and Shambal stated that she had 
stayed with him there for about a fort- 
night. 

The general rule is that an application 
“can only be entertained at the place where 
husband and wife last resided together, and 
this rule has been modified to the extent 
that it has been held possible for a’ hus- 
band to have more than one residence for 
the purpose of s. 488. Buton a perusal of 
all .the authorities J can find no warrant 
for the proposition, with one exception that 
a casual visit is to be taken as residence 
for the purpose of granting jurisdiction. It 
has been held that if the husband and wife 
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go to a place for a couple of months, the 
husband returning at times to his main 
residence but going back to the temporary 


‘one, this is sufficient to confer jurisdictish. ~ 


But the proposition enunciated by Stuart, 
C J. in Ramdei v. Jhuni Lal (1), that 
casual residence in a place for temporary 
purpose with no intention of remaining 1s 
not residence so as to attract jurisdiction 
has, so far’ as I am aware, never been dis- 


. puted and has been consistently quoted with 
‘approval. 


This is not one of the class of 
cases where the parties have no permanent 
abode and where temporary residence, for 
however short a period, has been held to at- 
tract jurisdiction. 

Two cases have been cited by the learned 
Counsel for Mst. Shambai. In one of these, 
Indu Bala Debi v. Satchid Prasad (2), 
Hdgley, J. held in view of the words “re- 
sides or is” in sub-s. (8) of s. 488 that an 
application could be made where the op- 
posite party had his place of business, 
although not his actual residence, within 
the jurisdiction of the Magistrate to whom 
the application was made. There the op- 
posite party resided within the jurisdiction 
of the Police Magistrate of Alipore but his 
place of business was within the jurisdiction 
of the Chief Presidency Magistrate. That 
case Gan have no application to the facts 
before me. The other case is Mrs. E. H. 
Jolly v. St. John William Jolly (3). There 
it was held that although the husband was 
a permanent resident of Darjeeling, his” 
visits to Calcutta on business, extending 
to some six weeks and renewed after an 
interval of a week for apparently further 
six weeks, would confer jurisdiction on the 
Calcutta Magistrate in whose Court the ap- 
plication was made. In view of the long 
list of authorities to the contrary of which 
the most pertinent to the present facts is 
the decision of Stuart, C. J. in Ramdezi v. 
Jhunt Lal (|), I am unable with the 
greatest respect to follow this isolated 
decision, and in any case ıt appears tĦat 
the husband there concerned was in the 
habit of paying business visits to Calcutta 
from Darjeeling and Calcutta was a place 
where, in the words of Edgley, J, in 
Indu Bala Debi v. Satchid Prasad (25 he 
could easily be found. In the case before 
me if Mst. Shambaihad bona fides for de- 

(1) A IR 1926 Oudh 268; 95 Ind. Cas. 596; 3,0 
Na 201; 27 Cr. L J 820; 13 O L J 597; 1 Luck. 

(2) I LR (1939) 1 Cal. 345; 181 Ind. Cas. 898; A L 
R 1939 Cal. 333; 11 R O 871; 40 Or. L J 598. 


(3) 210 W N 872; 40 Ind. Cas. 706; 180r.L J 
706; A I R 1918 -Cak 785. 4 i 
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manding maintenance from her husband, 
she could have done so at Kharagpur at 
any time within the previous three years. 
Instead of this she takes advantage of her 
husband’s visit to Amraoti to get married, 
in a place where he does not reside and 
has never resided and to which she. too 
is a stranger, and calls evidence of wit- 
nesses of that place who can obviously have 
no knowledge of the circumstances on 
which her claim to maintenance is based. 


It is clearly improper that there should be 


jurisdiction to hear the application and to 
decide it in such circumstances. If anything 
further was needed to show that the husband 
did not reside in Amraoti and had no inten- 
tion of remaining there, it is to be found in 
the conduct of the wife in obtaining the 
issue of process before process-fee was paid, 
presumably by inducing the clerk respon- 
sible to act irregularly, and although the 
application was filed on July 13, the stamp 
on it was purchased on July 4, before her 
husband’s wedding had taken place. Such 
undue precipitancy is clearly indicative of 
her knowledge that her husband was not 
resident in Amraoti and had no intention of 
remaining there beyond the time necessary 
to complete his marriage. i 
Apart from this, the Magistrate had no 
reason whatever to allow maintenance when 
the husband had offered to keep his wife 
with him. In her application she stated that 
she was perfectly prepared to live with him 
in spite of the fact that she had alleged 
beating in the past. No evidence to sub- 
stantiate this allegation of beating was 
brought, and yet when the husband made 
the offer, she repudiated it, saying that she 


did not want to go with him as he had already 


given her trouble and would give her a lot 
more. This ‘is entirely at variance with her 
application. On these grounds as well as 
on the ground that the Court had no jurisdic- 
tion the order is set aside. 


o D, Reference accepted. 


CALCUTTA HIGH GOURT 
Orimjnal Revision Petitions Nos. 296 and 
' 438 of 1940 
July 9, 1940 
EDGLEY, J. 


* JITENDRA BHUSAN DAS AND OTHERS’ 


"` — AccUSED—-PETITIONER 


Ea VETSUS 
EMPEROR— OPPOSITE PARTY 
Bengal Public Gambling Acb (II of 1867), ss. 5, 6 


JITENDRA BHUSAN DAS V. EMPEROR (CAT..) e 


—Issue of werrant under s. 5—Requirements 0f— 
Presumption under s. 6, when arises—Warrant under 
s. 5 illegal—Presumption under s. 6 cannot be drawn 
in respect of instruments of gaming found on premises 
searched under such warrant—Criminal trial—Re- 
mand—Independent evidence on recogd on which con- 
viction can be based—Court basing conviction mainly 
on presumption under law not arising in circum- 
stences of case—Case ought to be remanded. 

In view of the terms of s.5of the Beng. Public 
Gambling Act, it is not legal to issue a warrant under 
this section, if the Magistrate concerned merely has 
reason to believe that a house is used for cotton gam- 
bling, or indeed for any other kind of gambling 
as such. According to s. 5, the Magistrate must 
upon credible information, and after such inquiry, 
as he may think necessary, have reason to believe 
that such house is’ used as a common gaming-house, 
or, in other words, as @ house which is used by its 
owner or occupier for the purpose of making profit 
out of gambling transactions, which take place therein, 
and it is only if the house has been entered, or searched 
under a warrant, properly and validly issued, under 
the provisions of s. 5 that the presumption which is 
raised under s. 6 can are.: The warrants issued 
under s. 5, are illegal. Where they do not indicate 
that the Magistrate had any reason to believe that the 
houses which he directed to be searched were used 
as common gaming-houses. In such a case it is not open 
to the Court to draw any presumption under s. 6 of 
the Act in respect of the instruments of gaming which 
were found on the premises. 

Where there is an independent evidence on record 
on which the conviction of the accused can be based; 
but the Court bases its conviction mainly on the pre- 
sumption arising under the provisions of law which 
under the circumstances of the case does not arise, the 
decision of the Court ought to be set aside and the 
ease remanded for further hearing in accordance with 
law. — 


Messrs. Hira Lal Ganguli and Sudhir 
Chandra Choudhuri, for the Petitioner: 


Mr. Hamidul Huq, for the Crown. 


Order.—These two rules arise with re- 
ference to the conviction of the petitioners 
under ss. 3 and 4, Bengal Public Gambling 
Act (IL of 1867). As the points which require 
consideration are similar in the two cases 
they have been heard together. In both 
cases it was alleged by the prosecution that 
certain premises at Howrah had been 
searched in pursuance of warrants issued 
under s. 5 of the Act, and that some papers 
had been found in these premises which, 
according to the prosecution case, were “in- 
struments of gaming” used in connection’ 
with cotton gambling. In-Criminal Revision 
Case No. 296 of 1940 the petitioner was the 
occupier of the premises on which these in- 
struments of gaming had been found, whereas 
in the other case (Criminal Revision Case 
No. 438 of 1940) not only the occupier but 
certain persons have Been convicted who were 
actually found on the premises. In both 
these cases the Courts below appear to haye 
based their judgments to a large extent upon 
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the presumption which ariseg under s. 6 of 
the Act, to the effect that, when any institu- 
ments of gaming are found in a house, which 
has.been entered or searched under the pro- 
visions of s. 56 i 


“it shall be evidence, until the contrary is made to 
‘appear that such house...... is used as a common gam- 


- ing house.” 


Both the warrants .in these cases were 
issued on October 8, 1939. They purport to 
be warrants under s. 5, Gambling Act, but 
they state that the Magistrate who issued 
them had reason to believe that the pre- 
mises, in respect of which these warrants 
were issued, were used as places for the 
purpose of cotton gambling. 
with considerable force that, in view. of the 
terms of s. 5 of the Act, it is not legal to 
issue a Warrant under this section, if the 
Magistrate concerned merely has reason to 
‘believe that a house is used for cotton gam- 
bling, or indeed for any other kind of gam- 
bling as such. It must be remembered that 
under the Bengal Public Gambling Act, 
gambling, in itself, is not illegal, but the Act 
only makes punishable certain specific kinds 
of gambling, for instance, gambling in a 
common gaming-house. The definition of 
the expression “to gamble” which is given 
in the Oxford English Dictionary is as 
follows : 

“To play games of chance for money, esp. for unduly 
high stakes; to stake money (esp. to an extravagant 
amount) on some fortuitious event,” 

There is a note in the following terms : 

“As the word is (at least in serious use) essentially 
a term of reproach, it would not ordinarily be’ applied 
to the action of playing for stakes of trifling amount, ex- 


cept by those who condemn playing for money alto- 
gether." 


In the cases with which we are now con- 
cerned, the offences in connection with 
which the petitioners have been convicted 
relate to alleged gambling in common gam- 
ing-houses and in order to prove that a parti- 
cular house is a common gaming house, the 
prosecution must establish that in the house 
in question instruments of gaming are kept, 
or used for the profits or gain of the person 
owning, occupying, using or keeping such 
house.. Similarly, inasmuch as itisa some- 
what serious matter for a Magistrate to search 
or authorise a search of a private house in 
connection with an allegation to the effect 
that gambling is taking place therein, the 
Legislature has provided by s. 5 that the 
authority concerned must upon credible in- 
formation, and after such inquiry as he may 
think necessary, have *reason to believe that 
such house is. used as a common gaming- 
house, or, in other- words, as a house which is 
used by its owner or occupier for the purpose 


It is argued 
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of making profit out of gambling transactions, 
which take place therein, and it is only if the 
house has been entered, or searched under a 
warrant, properly and validly- issued, under 
the provisions of s. 5 of-the Act, that the 
presumption which is raised under s. 6 can 
arise. In the present case, I am of opinion 
that the warrants issued under s. 5, Bengal 
Public Gambling Act, were illegal, as they 
do not indicate that the Magistrate had any 


` reason to believe that the houses, which he 


directed to be searched were used as com- | 
mon gaming-houses. In these circumstances, 

it was not open to the Courts below to draw 

any presumption under s. 6 of the Act in~ 
respect of the betting slips which were 

found on the premises. The position, there- 

fore, is that, although certain betting slips 

were found in the houses which were search- 

ed, and even if it be admitted that these 

betting slips were instruments of gaming 

within the meaning ofs, 1 of the Act, it would 

have to be proved by independent evidence 

that the owner or occupier of the houses de- 

rived a profit from the use of these instru- 

ments of gaming. 


- In connection with the first of these cases, 
namely, Criminal Revision Case No. 296 of 
1940, there appears to have been indepen- 
dent evidence of this character, which was | 
considered by the trial Court; and the 
learned Magistrate after discussing this evi- 
dence held that the accused made a profit 
out of the gaming which was carried on at 
his shop. The learned Appellate Magistrate 
however, did not consider this evidence, but 
based the conviction of the petitioner Jiten- 
dra Bhusan Das, entirely on the presump- 
tion arising out of s. 6 of the Act, which, 
in the circumstances of the case, does not 
apply. Further, in the case to which Crimi- 
nal Revision Case No. 438 of 1940 relates, it 
would appear that any independent evi- 
dence, which there may have been relating 
to proht made by the owner or occupier of 
the house, was not considered at all by the 
trial Court. When the matter came before 
the lower Appellate Court the learned District 
Magistrate appears to have relied mainly 
on the presumption arising under s. 6, and 
in dealing with the question whether or sot 
the keeper of the house derived 4 profit 
from the alleged cotton gambling, his find- 
ing is somewhat vague. It is in the following 
terms : ii 

“In this case we may presume that the profit from 
the gambling is a subsidiary profit to the shop. The 
law does not however allow that people should run a 


gaming house even for a subsidiary means of livelihood. 
As the odds given were 9 to one we may suppose that 
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there was a steady income of ten per cent, stretched 
over a reasonable period.’ `’ Ai 


. 


The learned Magistrate in ‘support of. this - 
finding does not refer to any evidence from - 
which it would be reasonable to infer that. 


any profit was actually made by the keeper 
of the house. If any entrance fee were 
charged, it would of course be easy to draw 
such an inference, but it would not neces- 
sarily follow from the figures relating to the 
“‘odds” that the owner of the house derived 
a profit, unless there. was clear evidence to 
the effect that in fact he did so. It follows 
therefore that the decisions of the lower 
Appellate Courts will have to be set aside in 
both these cases, which must he remanded 
for further hearing of the appeals in accor- 
dance with law in the light of the above 
observations. The appeals should be re-heard 
by the learned District Judge of Howrah, 
who after discarding any presumption under 
s. 6 of the Act, will consider whether, apart 
from any such presumption, the evidence 
on the record is sufficient to. justify the 
convictions of the petitioners. The Rules are 
accordingly made absolute. The order for 
stay in both the cases will continue. 


S. Cases remanded. 


` 


PRIVY COUNCIL 4 


Appeal from the Rangoon High Court 
April 3, 1941 

LORD ATKIN, LORD THANKERTON, -LORD 

ROMER, SIR GEorGE RANKIN AND LORD 

JUSTICE CLAUSON 
M. M. R. M. CHETTIAR Firm— 
APPELLANT 

'  - versus 


S. R. M. S. L. CHETTIAR FIRM AND OTHERS 


— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 55 (6) (d) 
—-No case pleaded under statutory charge but on 
contractual charge—Lower Court trying issue on con- 
tractual charge and finding against it — In appeal 
High Court introducing charge under s. 55 (6) (d)— 
ae — Action of High Court held unjusti- 

ed. ` 
`The only case made by the defendants Nos. 2 and 3 
in their pleadings and the only case that was tried by 
the District Judge was as follows :—that they had 
agreed to buy the lands in suit from the first defendant, 
. but that they found that the land was inferior and 
‘that, on theirprotest and after negotiation, it was agreed 
“ between them that the sale contract should be cancelled, 
and that they should remain in possession of the lands 
until repayment of the sum of Rs. 16,100 already paid 
by them towards the purchase price payable under the 
-eancelled contracts, and that they should havea charge 
on the lands for that amount. There was thus no sug- 


gestion of anything but a contractual charge in the’ 


„pleadings or at the trial. The only case submitted to 
the District Judge was a simple one. and it was not 
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‘lands in suit from 


. © 
inaccurately described as a case of novation, viz., the 
cancellation of the original contracts of sale. and the 
substitution of the new agreement in their place. The 
District Judge found that the 2nd and 3rd had failed . 
to prove the alleged agreement. On their appeal to. the 
High Court, a completely new contention Was introduced,- 
based on s. 55 (6).(6) of the T. P. Act, which was held 
by the Judges to apply to this case, and they varied the 
décree for possession made by the District Court, by 
making the grant of possessionssubject to payment to the 
2nd and 3rd-defendants of the balance due tothem in 
respect of the purchase price partly paid by them, after 
taking into account the mesne profits of the lands : 
Held, that the Judges of the High Court were not 
justified on the failure of this simple issue, in entertain- 
ing the question of a statutory charge, as owing to its 
absence from the pleadings and the issues, two impor- 
tant issues of fact, which were essential to its success, 
had not been considered. These two questions were (a) 
whether the defendants Nos. 2and 3 has improperly 
declined to accept delivery -of the property, and (b) 
whether the transferee from the defendant No. 1 prior 
to the amending Act of 1929, had ‘‘notice of the pay- 
ment.” Mere possession of the tenants was no notice 
when the transferee did not know to whom the rents 
were paid whether to the defendant Nos. 2 and 3 or to 
defendant No. 1. 


Messrs. J. M. Parikh and P. V. Subba 
Row, for the Appellant. 


Mr. A. Pennell, for the Respondent: 


Lord Thankerton—This is an appeal 
from a decree of the High Court of Judica- 
ture at Rangoon, dated March 8, 1938, 
which varied a decree of the District Court 
at Thaton, dated September 27, 1937. 

By a registered sale deed dated December 
4, 1928, the appellant firm purchased from 
the first respondent firm certain lands, of 
which the 2nd and 3rd respondents are 1n 
possession, and in the present suit the ap- 
pellant firm sues for possession. The only 
question in the appeal is whether the 2nd 
and 3rd respondents have a charge upon the 
land which is valid as against the appellant 
firm. 

On this point the only case made by the 
ond and 3rd respondents in their pleadings 
and the only case that was tried by the Dis- 
trict Judge was as follows :—that they 
agreed in March and April, 1924.to buy the 
the first respondent, but 
that they had found that the land in Kyagale 
Kwin was inferior to the lands in Ngotto 
Twin, and that, on their protest and after 
negotiation, it was agreed between them and 
the first repondent on May 30, 1924, that the 
sale contract should be cancelled,. and that 
they should remain in possession of the lands 
until repayment of the sum of Rs.. 16,100 
already paid by them towards the purchase 
price payable under the cancelled contracts, 
and that they should have a-charge on the 
lands for that. amount. The issues relative to 
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this point were, ! 

“(1) Was theres novatton of contract as alleged in 
para. (6), cl. (e) of the written statement of the 2nd and 
3rd defendants ? 

(2) Did the 2gd and 3rd defendants take possession of 
the suit lands as a result of such novation of contract ?”’ 

There was thus no suggestion of anything 
but a contractual charge in the pleadings or 
at the trial, and, by his judgment dated 
September 27, 1937, the learned District 
Judge found that the 2nd and 3rd respon- 


_dents had failed to prove the alleged agree- 


ment of May 30, 1924. On their appeal to 
the High Court, it does not appear that this 
finding was seriously challenged, and a 
completely new contention was introduced, 
based on s. 55 (6) (b) of the T. P. Act, which 
was held by the learned Judges to apply to 


this case, and they varied the decree for. 


possession made by the District Court, by 
making the grant of possession subject to 
payment to the 2nd and 3rd respondents of 
the balance due to them in respect of the 
purchase price partly paid by them, aiter 
taking into account the mesne profits of the 
lands. 

Their Lordships find themselves unable to 
hold that the High Court were justified in 
giving effect to this new contention, and, in 
their Lordships’ opinion, the learned Chief 
Justice did not do justice to the learned 
District Judge when he said “‘that neither 
the facts‘nor the principles of law were ever 
properly presented to the mind of the 
learned District Judge, who had to decide a 
very simple issue and allowed the matter to 


be complicated by elaborate references to 


what he deseribed as a novation.” The only 
case submitted to the District Judge was a 
simple one and it was not inaccurately des- 
cribed as a case of novation, vizt., the can- 
cellation of the original contracts of sale and 
the substitution of the new agreement of 
May 30, 1924, in their place. .In the opinion 
of their Lordships the learned Judges of 
the High Court were not justified on the 
failure of this simple issue, in entertaining 
the question of a statutory charge, as, owing 
toits absence from the pleadings and the 
issues, two important issues of fact, which 
were essential to its success, had not been 
considered. | 

These two questions are (a) whether the 
buyer has improperly declined to accept 
delivery of the property, and (b) whether the 
appellant firm, asa transferee from the seller 
prior to the amenging Act of 1929, had 


“notice of the payment” ; these words were 


taken out in 1929. It cannot be suggested 
that the evidence, which was directed to the 
somewhat inconsistent case of cancellation of 
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. the sale contracts and a new ageeement, con-- 


tains the material on which, with any justice, 
these two matters can be determined. and 
the view of Dunkley, J.. that the possession of 
the2nd and 3rd respondents was sufficient 
notice, seems to forget that possession by a. 
tenant is not notice of the lessor’s title, unless 
the transferee had in fact learnt that the: 
rents were paid to him, and the evidence, 
so far as it goes, suggests that the lands in 
suit were occupied by tenants without dis-. 
closing whether any rent was in fact paid to- 
the 2nd and 3rd respondents, or whether, if 
so, the appellant was aware of it. 

, In these circumstances, their Lordships are. 
of opinion that the decree of the High Court. 
cannot stand, and that the decree of the Dis- 
trict Judge should be restored, and they will 
humbly advise His Majesty accordingly. The- 
2nd and 8rd respondents must pay the ap- 
pellant’s costs of this appeal and his costs in. 
the High Court. 


D. 


Solicitors for the Appellant :—Mr. Harold. 
Shephard. : 

Solicitors for the Respondents :—Messrs. 
Lambert & White. . Go, 
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LAHORE HIGH COURT 
Criminal Revision No. 1181 of 1940 
January 13, 1941 
SKEMP, J. 
GHUMANDA SINGH AND oTHERS— 
PETITIONERS 
versus 


EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), ss. 147 
(2), 439— Power of Magistrate to direct mandatory- 
injunction—Magistrate arriving at conclusion that 
land in dispute is part of Government road—Proper- 
order to pass is in Form No. 24 of Sch. V of Cri- 
minal Procedure Code (Act V of 1898)—Order under- 
s. 147—Revision—High Court, if can pass order 
which Magistrate ought to have made. 

Section 147 (2), Criminal P. C., empowers the Megis- 
trate, in a proper case, to order a person to do some- 
thing or, in other words, to direct a mandatory in- 
junction. 191 Ind. Cas. 171 (3) and 129 Ind. Cas. 68- 
(4), relied on, 171 Ind. Cas. 268 (1) and 150 Ind. Cas. 
600 (2), not followed. 

Where a Magistrate comes ta a conclusion that the 
land in dispute forms part of Govt. roade he should 
not order the removal of the walls and buildings- 
erected thereon but should pass an order in the words 
of -Form No. 24 of Sch. V., Criminal P. O. 

In revision the High Court can make an order under ~ 
s. 147 which the Magistrate ought to have made on. 
his finding. 


Or. R. by the Additional Sessions Judge, ` 
Ferozepore, dated June 21, 1940. 
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Facts —There was a dispute in this case 
between the parties as to some land lying be- 
tween the buildings of Muhammad, Lajput 
Rai and Tikka and a public road running 
between Malout and Abohar. The land 15 
situated at Malout. The learned Magistrate 
has accepted the contention of Muhammad, 
Lajput Rai and Tikka that the land in dis- 
pute is a part of the-road. An order has 
been passed under s. 147, Criminal P. C., 
against the present petitioners, Ghumanda 
Singh, Pratab Singh and Mehtab Singh, 
directing them to remove the walls and-build- 
ae erected by them recently on the disputed 
ancl. 

. The learned Magistrate has ordered fur- 
ther that, if the buildings are not removed 
_ within fifteen days fromthe date of his order, 
. they should be removed at Goyt. expense 
through the P. W.D, with the aid of the 
Police. Hence the present revision. The 
evidence produced for Muhammad, Lajput 
Rai and Tikka does show that the: encroach- 
ments made by the petitioners were recent 
and that there was an apprehension of breach 
of the peace arising out of the dispute with 
respect to this land: vide the evidence of Pir 
Muhammad Sharif, Sub-Inspector, P. W. 
No. 5, etc, 

"The proceedings are forwarded for revi- 
sion on the following grounds.] 

The learned Magistrate has passed a man- 
datory order directing the petitioners to de- 
molish the walls and buildings already erect- 
ed by them. A reference to Hardhone 
Mukerjee v. Brojendra Nath Rai (1), shows 
that a Magistrate acting under s. 147, is not 
entitled ta direct any person to pull down a 
wall. The same view was taken in anearlier 
ruling of the same High Court, Tarini 
Mohan De Sarkar v. Iwarak Nath Banikya 
(2). It was observed in that ruling that the 
words used in s. 147, Criminal P. C., contem- 
plate only a prohibitory order and not a man- 
datory order to do some positive act. Neither 
party has been able to cite any authority of 
ouf own High Court, before me. It is, 
therefore, submitted that the order passed by 
the learned Magistrate should be amended 
so as to cancel his mandatory directions. 


Mr. Jhanda Singh, for the Petitioners. 

Mr. He R. Mahajan, for the Advocate- 
General, for the Crown. 

Order.—This petition for revision has 
auisen from proceedings under s. 147, Crimi- 


(1) AI R 1937 Cal. 513; 171 Ind. Cas. 268; 38 Cr. 


L J 1071; 41 C WN 900; 10 R C 261. : 
(2) 7 RC 30; 150 Ind. Cas. 600; A I R 1934 Cal. 


556; 35°Cr. L J 10938; 38 C W N 476; (1931) Cr, Cas.. 


789 (D). 


nal P. C , undertaken at the instance of the: 
Crown against Ghumanda Singh and others. 
‘The case aS now put before me by Mr.. 
Amolak Ram, who represents the original 
complainants to the Police, is that Ghumanda 
Singh and others have built shops on Govt. 
land, in fact upon the berm of the road, cutt-. 
ing off the’ complainants’ shops from the- 
public metalled road running from Abohar 
to Malout. This case is supported by the- 
Crown. The Magistrate after taking evi- 
dence, which included the statements of: the- 
Sub-divisional Officer, P. W. D in favour of 
Ghumanda Singh, etc., and that of the Tahsil- 
dar in favour of the complainants and the 
Crown, came to the conclusion that the piece: 
oa in question is part of the road, He- 
sald: 

“I, therefore, order that the walls and buildings erec- 
ted on it should be removed afid the public way rein- 
stated as before. If the buildings are not removed’ 
within 15 days from to-day. they should be caused to be- 


removed at the Govt. expense through the P. W. D., 
agency with the aid of the Police, Malout.”’ 


Ghumanda Singh and others petitioned the- 
learned Sessions Judge to the effect that this: 
order was not in accordance with law and the- 
Sessions Judge, after reference to two rulings: 

` of the Calcutta High Court: Tarini Mohan 
De Sarkar v. Iwarak Nath Banikya (2) and’ 
Hardhone Mukerjee v. Brojendra Nath Rat 
(1), held that 
“the words used in s. 147, Criminal P. C., contemplate- 


only a prohibitory order and not a mandatory order to 
do sume positive act.’’ 


He recommended that the order passed by 
the Magistrate should be amended so as to 
cancel his mandatory directions. In the 
course of the arguments before me a ruling” 
of the Division Bench of the Calcutta High 
Court, Badridas Agarwala v. Sohanlal Oswalt 
(3) has been brought to my notice whereby 


‘the learned Judges, following Kanta Ven- 


kama v. Inuganti Venkata Surya Neeladri 
(4), dissented from the previous rulings of 
their own Court and laid down that s. 147 (2), 
Criminal P, C., empowers the Magistrate, in: 
a proper case, to order a person to do some- 
thing or, in other words, to direct a manda- 
tory injunction. With this ruling I am in 
respectful agreement and I think that the- 
judgment of Pandalai, J., in the Madras case- 
puts the matter very well indeed 
Nevertheless, I do not think the order of 
the Magistrate can be maintained as it standse. 
Sitting as a Magistrate to deal with a dispute 
alleged to be likely to cause a breach of the 


(3) I L R (1940) 1 Cal. 468; 191 Ind. Cas. 171; A 
LR 1940 Cal. 545; 42 Cr, L J 94; 44 C W N 368; 13- 
R C 217, 

(4) A IR 1930 Mad. 865; 129 Ind. Cas. 68; 32 L. 
W175; 59M L J 430; (1930) MW N :987; 32Cr L- J- 

215; (1930) Cr, Cas, 1121; Ind. Rul. (1931) Mad. 212, 
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“peace he made an order as if he were a Civil 
Judge who had exhaustively considered all 
the issues between the parties. At the sug- 
gestion of Mr. Amolak Ram for the complain- 
‘ants, I accept the revision to this extent that, 
assuming for purposes of argument, that the 
conclusion of the Magistrate is correct, I 
make the order which he ought to have made 
in the words of Form No 24, Sch. V, Crimi- 
nal P.C I do order that the present peti- 
tioners Ghumanda Singh, Partap Singh and 
Mehtab Singh, shall not retain possession of 
the said land in dispute alleged to be a public 
road to the exclusion of the enjoyment of the 
right of user of the said public road until 
they shall obtain a decree or order of a com- 
petent Court adjudging them to be entitled to 
exclusive possession. [express no views on 
the merits of this, dispute. Indeed, I have 
not seen the evidence and I do not know what 
the merits may be Iam assuming that the 
Magistrate was right, and make the order 
_ which he ought to have made on his findings. 
The execution of the order is to be stayed for 
-two months to enable the present petitioners 
to go to a Civil Court and obtain suitable 
orders. 


D. Order accordingly. 
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CALCUTTA HIGH COURT 
Criminal Appeal No 527 of 1940 - 
l December 13, 1940 
BARTLEY AND LODGE, JJ. 
KAMALA PROSAD BHATTACHARJEE 
AND ANOTHER—ÅPPELLANTS 
VETSUS 


EMPEROR— OPPOSITE PARTY 

Criminal Procedure Code (Act V> of 1898), ss. 239, 
-297—P charged under s. 366, Penal Code (Act XLV 
of 1860), and K under s. 368—Offences held commit- 
ted in course of same transaction—Joint trial held 
proper—-Fact that one offence was complete before 
other was committed. is immaterial—Trial by jury 
_—Offence under s. 368, Penal Code (Act XLV of 
1860)—No evidence to establish charge—Failure to in- 
dicate to jury that offence under s. 368 requires more 
than wrongful concealment or confinement of wonan, 
amounts to non-direction—Penal Code (Act XLV of 
1860), s. 366—Held that in circumstances the finding 
-of jury that girl was under 16 years could not be 
-assailed—Sentence—Girl under 16 years but accus- 
“tomed to sexual intercourse going away willingly 
with accused—Sentence of 4 years held excessive. 

As long as the offences charged are committed in 
“the course of the same transaction it is immaterial 
that one offence was complete before the other was 
committed. 

The girl was kidnapped and taken away by P.and 
on the following morning, while the girl was still 
with P and his companion that companion fetched K 
and the thres men. proceeded to escort the girlto ea 
neighbouring village. From there they took her to 
another -place and K actually stayed there until 
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both of them were arrested by the Police. P was 
charged with an offence under 8. 366 and K under 
sa 368, I. P.C., and both were tried jointly: | 

Held, that the offences were committed in , the 
course of the same transaction and the joint trial was, 
therefore, proper. o 

Apart from the statement of the kidnapped girl’s 
father as regards her age there was the evidence of 
the doctor, who examined the girl, to the effect that 
she was under 16 years of age. All the evidence on 
the question of age including the deposition of the 
girl herself—which suggested that she , was more 
than sixteon—was placed fully and fairly by the 
Judge before the jury who had the girl herself before 
them. On consideration of that evidence the jury de- 
-finitely-found, that she was under 16 years of age. 

Held, that in the circumstances, the verdict could 
not be assailed in any way. 

The kidnapped girl went away with the accused 
willingly. The medical evidence indicated that although 
the pirl was under 16 years of age she was Becus- 
tomed to sexual intercourse. 

Held, thatin the circumstances the sentence of 
4 years’ rigorous imprisonment was excessive and 
sentence of 12 months already undergone was sufi- 
cient as it was not a case ofa woman being forcibly 
compelled or unlawfully induced to leave her home 
for the purpose of illicit intercourse. ` 

In case of atrial of an offence under s. 368, Yak 
C., when there is no evidence establishing the charge 
under that section, the failure of the Judge to put 
clearly to the jury and to indicate, that an offence 
under a. 368, I. P. C., consists in something more 
than the wrongful concealment or confinement of a 
women, amounts to non-direction in the charge and, 
therefore a conviction under s. 368, I. P. C., cannot be 
sustained, 


Meésrs. Sudhansu Shekhar Mukherji anel 
Chintaharan Roy, for the Appellants. 


Mr. Hamidul Huq, for the-Crown. 


Bartley, J —The appellants in this case 
Kamala Prosad Bhattacharji alias Pagla 
Thakur and Dinesh Chandra De alias Kaloo 
were placed on their trial along with two 
other persons on charges framed under 
ss. 366, 366-A, 368 and 376, I P. C. The 
jury by a unanimous verdict acquitted the 
other two men but convicted the appellant, 
Pagla under s. 366, I, P. ©. on the finding 
that he had kidnapped a woman in order 
that she might be forced or seduced to illicit 
intercouse. They also convicted the appel- 
lant, Kaloo under s. 368, I. P. C. on he 
charge that he wrongfully concealed the 
woman knowing that she had been kidnapp- 
ed. Onall the other charges the verdict 


against these appellants was one of not guil- 
‘ty. The case for the prosecution “was that 


a girl called Malina Bala Dassya of Mouja 
Mondail P. S. Koranigunjin the District of 
Dacca wassleeping on the night of Tuesday 
Agrahayan 19, in her house during the 
absence of her father who had gone to Dacca. 
The other occupants of her hut were her 
younger brother and her baby sister. At 
about 9 o'clock she went out to answer a call of 
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nature and as she was coming back she was 
seized and carried off by the appellant, Pagla 
and a man called Paresh. They carried her 
to aneighbouring ghat and put her in a boat 
and took her to Sadar Ghat, Dacca. From 
Sadar Ghat she was taken toa char where 


` Pagla and Paresh raped her. They spent the 


night in the boat on the char and a little 
before day light Paresh left the boat and 
returned at about 8 o’clock with appellant 
No. 2 in this case Kaloo whom the girl had 
not met before. The three men then took 
her by way ofa khal to the village Konda 
where they left her in the house of a woman, 
That evening the three men took her away 
again across the river in a boat and put her 
in another house. Paresh left her there but 
Kaloo and Haripada remained with her that 
night and ravished her again. Next morn- 
ing Haripada left and in the afternoon Kaloo 


‘said that he would take her to Netrakona to 


register her as a prostitute. On the night how- 
ever the Police arrived on the scene and 
arrested her in company with the appellant, 
Kaloo. 

The jury by a unanimous verdict have 
acquitted the other two men mentioned 
above and convicted the appellant, Pagla of 
the offence of kidnapping with intent that 
the woman kidnapped should be forced or 
seduced to illicit intercourse. They have con- 
Victed the appellant, Kaloo under s. 368, I. 
P.C. On behalf of the appellants it was 
urged in the first place by the learned Advo- 
cate that there had been a misjoinder of 
charges in the case. In other words, that the 
trial of Pagla under s 366, I. P. C. and the 
trial of Kaloo under s. 368, I. P. C. could not 
legally be held together. That question of 
course depends upon the consideration whe- 
ther the offences charged against the two 
appellants were or were not committed in 
the course of thesame transaction. It was 
contended that as the offence of kidnapping 
was complete once the girl was taken away 
and as there was no suggestion that the ap- 
pelgant, Kaloo, had anything to do with that 
offence his trial jointly with the appelant, 
Pagla, resulted in a misjoinder of charges. 

We are not impressed by this argument. 
As long as the offences charged were com- 
mitted inthe course of the same transaction 
itis inmaterial that one offence was com- 
plete before the other was committed and the 
only question is whether the incidents bet- 
ween the time the girl left her home and the 
time when the appellant Kaloo appeared on 
the scene.can rightly: be regarded as forming 
part of one transaction. In our view, it is 


` 


yery difficult to hold that they do not fall 
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within this categpry. Here the facts are, as: 
found by the jury, that the girl was kidnapp- 
ed and taken away by appellant No. 1, Pagla,. 
and that on the following morning while the 
girl was still with Pagla and his companion 
that companion fetched the appellant Kaloo, 
and the three men proceeded to escort the 
girl’to a neighbouring village. From there. 
they took her to Dacca and the appellant 
Kaloo actually stayed there until both of 
them were arrested by the Police. It seems: 
to us that this can properly be regarded as. 
one transaction and therefore the offences. 
committed in the course of it can rightly he. 
tried together. _ 

The next point taken on behalf of the ap-. 
pellants is that the offence of kidnapping: 
cannot be said to have been made out be- 
cause the Judge did not properly place before. 
the jury the evidence relating to the age of 
the girl. There is no substance in this con- 
tention Apart from the statement of the. 
girl’s father as regards her age there was the. 
evidence of the doctor, who examined the 
girl, to the effect that she was under 16 years 
of age. All the evidence on the question of: 
age including the deposition of the girl her- 
self—which would suggest that she was. 
more than sixteen—was placed fully and 
fairly by the learned Judge before the jury 
who of course had the girl herself before 
them On consideration of that evidence the - 
jury definitely found, as the verdict shows, 
that she was under 16 years of age Weare 


quite unable to hold that that verdict can in * 


the circumstances be assailed in any way. 
The next point urged by the learned: 
Advocate on behalf ofthe appellant is how-. 
ever a point of substance. He contends, and 
in our opinion contends rightly, that the 
learned Judge should have told the jury 
that there was no evidence upon which the 
appellant Kaloo could have been convicted 
under s. 368, I P. C. The finding of the 
jury was that the girl had been kidnapped 
and theindications of the evidence are of 
course that she went away willingly with the. 
people who took her from her house. The only 
evidence led to prove that the appellant 
Kaloo knew that she had been kidnapped 
in order that she should be forced or seducect 
to illicit intercourse, is that she was taken 
from home by two other men, brought to. 
Dacca and from there to a char on the other 
side of the river where next morning she met 
the appellant Kaloo whom she had never- 
seen before. Kaloo wasnot a resident of the. 
same vill¢ge and itappears to us that there. 


is nothing in this evidence to indicate that. 
he must have known that she had been kid-. 
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napped. It was therefore thee duty of the 
learned Judge to put this clearly tothe jury 
and to indicate, as he did not do, that an 
‘offence under s. 368, I. P. C. consists in some- 
thing more than the wrongful concealment 


<or confinement of a woman. We are accord- 


ingly satisfied that in the case of the appel- 
lant Kaloo there has been material non-direc- 
‘tion in the charge and that his conviction 
under s. 368, I. P. C. cannot be sustained, 

The only other point taken by the learned 
Advocate was the question of the sentence 
passed upon the appellant Pagla whichis a 
‘sentenee of four years rigorous imprisonment 
under s. 366, I. P C. We are of opinion that 
in the circumstances of this particular case 
this sentence is excessive. There are very 
‘lear indications in the record that this was 
not a caseofa woman being forcibly com- 
pelled or unlawfull~ induced to leave her 
home for the purpose of illicit intercourse. 
‘Indeed, it is clear from the verdict that the 
jury were equally satisfied on this point be- 
cause they definitely convicted not of abduc- 
‘tion but of kidnapping. The medical evi- 
‘dence in the case indicates that although the 
girl was under 16 years ofage she was ac- 
-customed to sexual intercourse. We find 
from the record that the appellant Pagla has 
already been in custody for something over 
‘twelve months and in view of the conclusion 
which we have formed on the whole case, a 
-conclusion which the jury undoubtedly shar- 
ed as their verdict shows, we think that this 
appellant has been sufficiently punished for 
“the offence which he has committed. 

In the result the unanimous verdict of the 
jury in the case of the appellant Dinesh 
‘Chandra De alias Kaloo is set aside and we 
-direct that he be acquitted and released. The 
unanimous verdict of the jury in the case of 
the appellant Kamala Prosad Bhattacharjee 
alias Pagla Thakur is upheld but we reduce 
‘the sentence passed upon him to the period 
-of imprisonment already undergone In the 
result he will now be released from custody, 


Lodge, J —I agree. 


S Order accordingly. 
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SIND CHIEF COURT 
Criminal Revision Application No. 226 
: of 1940 


November 6, 1940 
Davis, ©. J. AND TYABJI, J. - 
EMPEROR—Prosscuror 


VeESUS 


SHEROO AND oruERsS—ACCUSED 


Sind Frontier Regulations (III of 1892), ss. 8, 12; 
13—8S. 8 governs ss. 12 and 13—Criminal Procedure 
Code (Act V of 1898), s. 439— Improper order al- 
lowing accused to escape trial—Order cannot be 
allowed to stand on ground of delay in application 
for revision when ‘good cause is shown—Sessions 
Judge passing order under s. 13 (2), Sind Frontier 
Regulations (III of 1892)—Order found to be wrong 
—If can be set aside in revision. ` 

Any offence of any kind cannot be withdrawn from 
a Court of Session and referred to a Council of Elders. 
Section 8 of the Regulations isa governing section so. 
far as ss. 12 and 13 are concerned. 173 Ind. Cas. 325 
(2), referred to. 

Where the result of an improper order is to allow 
an accused to escape his trial, the High Court should 
not allow such order to stand on the ground of mere 
delay in application for revision, which was for good 
and sufficient cause. 

A Sessions Judge passed an order under s. 13 (2), 
Sind Frontier Regulations. staying proceedings so that 
the cass may be referred to Council of Elders. It 


< was subsequently found thatthe case could not be so 


referred as the offence committed was not one under 
s. 8 of the Regulations : ; 


Held, that the order could be set aside in revisior 


under s. 439, Criminal P. ©. 56 Ind. Cas. 769 (1), re- 
ferred to. i l 


Cr. R. App. made by the Govt. of Sind, 
against the order of the Sessions Judge, Lar- 
kana, dated September 26, 1939. 


The Advocate-General, for the Crown. 


Mr. Shewakram Ramchand, for the Ac- 
cused. 


Davis, C. J.—This is an application in 
revision made by the Govt. of Sind against 
an order of the Sessions Judge, Larkana, 
staying proceedings under s. 13 (2), of the 
Sind Frontier Regulations on the grofind 
that the order was passed without jurisdic- 
tion and that if this Court does not revise the 
order, a serious miscarriage of justice will 
occur because the Commissioner in Sind has 
not power under the Regulations.to revise: 
the order and it is doubtful if, while the 
order made by the Sessions Judge under s. 13 
(2) of the Regulations, staying proceedings 
stads, any Sessions Court will exercise 
jarisdiction in the case; the accused persons 
concerned will then escape any trial at all. It 
appears that one Sheroo and six others were . 
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committed to the Court of Session at Larkana 
to stand their trial for an offence under 
5. 866; I. P.C. The trial commenced. in the 
Court of Session on September 25, 1939. 
After the trial had commenced the Assistant 
Public Prosecutor moved the District Magis- 
trate, Larkana, to permit him to withdraw 
the prosecution under s. 13, of the Sind 
Frontier Regulations in order that the case 
might be referred to a Council of Elders and 
the District Magistrate by his order dated 
September 25,1939, granted the permission. 
The Assistant Public Prosecutor accordingly 
withdrew, or we should say, purported to 
withdraw the prosecution under s. 13 (1) 
of the Regulations and the . Sessions 
Judge stayed proceedings accordingly 
under s. 13 (2) of the Regulations. When 
however the record came before the District 
Magistrate, it appeared to him the offence 
-was not triable by a Council of Elders at all, 
because s, 8 of the Frontier Regulations is a 
defining section for the purpose of providing 
what offences can be referred to a Council 
of Elders and s. 8 (1), relates only to offences 
punishable under the I. P. C., with death or 
transportation for life. An offence under 
s. 366, I. P. C., does not fall within s. 8 (1), of 
the Frontier Regulations. 


It was however argued before us by the 


learned Advocate for the accused that this- 


Court had no jurisdiction to deal with the 
order of the Sessions Judge passed uncler 
s. 13 (1); that the order was passed by the 
Sessions Judge under the Regulations and it 
was not an order passed within the provisions 
of the Criminal P. C., and must be revised 
or otherwise dealt with by the Commissioner 
under the provisions of the Regulations ; and 
ifs. 17, ofthe Regulations should not apply 
because’ it applies only in terms of a decree 
or sentence, it does not follow that because 
under the Regulations the Commissioner has 
no power to revise an improper order, this 
power is vested in this Court and the learned 
Advocate relied particulary on the case in 
Bhewal Khan v. Emperor (1). On the other 
hand, the learned Advocate-General argued 
that the restrictive provisions of s. 13, of the 
Regulations apply to orders which fall pro- 
perly within the section itself; but the section 
does not apply to a case such as this where 
the Sessions Judge exercised a jurisdiction 
the Regulations do not confer. Further, if 
the Regulations did not apply to the proceed- 
inks the Sessions Juge had before him pro- 
ceedings under the Criminal P. C., he was 


(1) 1385 L R 215; 56 Ind. Cas. 769: A IR 1920 
“ Sind 51; 21 Cr. L J 513. 
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‘trying in the ọrdinary way an offence under 


s. 366, I. P. C, and therefore any order un- 
lawfully passed by him in the course of these 
proceedings could be revised, by us under 
s. 439, Criminal P.C, within the terms of 
this same ruling in Bhawal Khan v. Empe- 
ror (1). Itis true that there are to be found 
in this cited case words which support the 
arguments both of the learned Advocate for 
the accused and the learned Advocate-Gene- 
ral; for instance, in the judgment in that 


case it is stated : 

“the powers conferred by s. 439, Criminal P., C., to 
revise ‘any proceedings’ are very wide but they must 
be confined to proceedings within the Code.” 


On the other handin that very judgment 
it is also stated that : 

“the Codes, so far as they are in part materia apply 
unless their provisions are inconsistent with the Regu- 
lations.. In matters outside the scope of the Regula- 
tions, the Codes are plainly applicable.” Š 

The case in Bhawal Khan v. Emperor (1), 
related to security proceedings for which 
special provision is made in the Regulations 
and we do not think it is authority for the 
statement that an order staying proceedings 
under s. 13, of the Regulations is an order 
which by necessary implication falls within 
the provisions of s. 17, of the Regulations. It 
may perhaps be said that an order binding a 
person over to be of good behaviour or com- 
mitting him to a prison for default, is an order 
in the nature of a sentence and so falls with- 
in the provisions of s. 17, of the Regulations, 
but this cannot be said of an order passed 
under s. 13 It was then argued on behalf of 
the opponent that the order of the Sessions 
Judge staying proceedings in this trial for 
an offence under s. 366, I P.C, fell strictly 
within the terms of s. 13, of the Regulations, 
which does not limit or restrict in any way 
the class of cases which may be withdrawn. 
Section 13, for instance, it is argued, is not 
limited to offences punishable with death or 
transportation for life and the learned Advo- 
eate pointed out that- under s. 20, of the 
Regulations a conviction of an offence under 
s 308, is contemplated, but an offence under 
s. 308, is not an offence punishable with death 
or transportation. The learned Advocate 
relied upon certain words used in Minho 
Mohano v. Emperor (2). It is true that there 
occur in that judgment certain words which 
support his argument thats. 13, of the Regu- 
lations must be interpreted in a liberal 
fashion so as to include all offences within 
the I. P. C., for instance in Minho Mohano 
Emperor (2), it is said :« 

“There is also nothingin s. 12 or any otlfer section 


(2) 32S L R 129; 173 Ind. Cas. 325; A I R 1938 
Sind 9; 39 Cr. L J 294; 10 R S 201. 
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which cuts down the meaning of the very wide words 
intentionally used by the Legislature‘in s. 13.” 


But after all those words have to be read 
-in relation to jhe facts of the case to which 


the judgment relates and that case related ` 


purely to the question as to the stage at 
which a case could be withdrawn. It was in 
no way concerned with the interpretation of 
s. 13, as it isto be interpreted by us in the 
case now before us, inrelation to the class 
of cases to which s. 18, relates. And indeed 
in that same judgment appear words which 
are against the learned Advocate’s conten- 
tion, for at another place in that judgment it 
is Stated : 

‘Sections 12 and 13 must be read along with and in 
the light of s.8 which is the general section empower- 
ing the Commissioner in Sind and the District Magis- 
trate to refer cases to a Council of Elders.” 


It is clear, they, that according to that 
judgment s. 13, of the Regulations must be 
read in the light of s. 8,and indeed it is a 
commonplace in the construction of statutes 
that one section must be read with another 
and clearly s. 8, is a govering section so far 
asss: 12 and 18, are concerned. The purpose 
of withdrawing a prosecution under s. 13, is 
that the case may be referred to a Council of 
Elders This is provided in s. 13 (1), itself and 
itis clear that the only class of cases which 
may be referred to a Council of Elders isthe 

class of cases referred to in s 8, thatis to say 
offences punishable under the I. P. C., with 
death or transportation for life and s. 8 refers 
to persons accused, not convicted, of any 
offence and the reference in s. 20, to a con- 
viction under s. 308, I. P. C., is to be explain- 
ed by the fact that a person could be accused 
ofan offence punishable under s. 307, I P. C., 
his case could be referred under the provi- 
sions of s §, or s. 12, and he could he convict- 
ed of an offence under s. 308, I. P.C. We do 
not think therefore that the reference in sub- 
s. (9), of s. 308, I P. C., means that under 
s. 13, any offence of any kind can be with- 
drawn from a Court of Session and referred 
toa Council of Elders. Section 13, of the 
Regulations, in short,is governed by s. 8. 
Clearly then the Sessions Judge had no juris- 
diction at all to pass the order he has done 
under s. 13, and his order, therefore, falls 
clearly outside the Regulations. The order 
passed by him, it is true, is an unlawful and 
improper order, but it is still an order passed 
by him in a trial held under the Criminal P. 


C., and his order therefore falls within the: 


scope of our revisiogal powers under s. 439, 
Criminal P. C,, read with s 423,*(1) (c)-of 
that same Code. It therefore appears to us 
that we have jurisdiction in revision to set 
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aside the order of the Sessions Judge purport. 
ing to be passed under s. 13 (2), of the Regu- 
lations, but which was in law not passed under 
that section at all. It was however argued 
that we should not now interfere on the 
ground of limitation. There has in this case 
been great and regrettable delay, but it will 
suffice if we set out without comment the 
words in the application itself made by Govt. 
relating to the delay and which are as fol- 
lows : : 

“The order of the Sessions Court, Larkana, per- 
mitting withdrawal of the case was passed on Septem- 
ber 26, 1939. The District Magistrate, Larkana, ap- 
pears to have moved Govt. for a revision application on 
December 6, 1939, but his letter does not appear to have 
been received in the Home Department of Govt. The 
District Magistrate expediated Govt. on February 8, 
1940, and on receipt of his letter the Home Depart- 
ment engired about the original reference and obtained: 
a copy of it on March 14, 1940. From March 14, 1940 
to June 24, 1940, the Home Department could not 
attend tothe matter. On June 25, 1940, the Home 
Department sought the Legal Department’s consent to. 
transter of the papers-to them, and on receiving it they 


‘transferred the papers on July 12, 1940. The orders. 


sanctioning the filing of the revision application were 
passed on July 22, 1940.” . 


It is clear that the Legal Department was 
not responsible for the delay. We do not 
know what serious matters of State mono- 
polised the attention of the Home Depart- 
ment at this time, so that this delay in this. 
matter occurred. Butwe think we are justi- 
fied in assuming that important matters of 
State did so monopolise the attention of the 
Home Department and that it would be 
wrong for us to allow this improper order to 
stand and to allow the accused to escape trial 
and to take advantage of the position that 
would arise if we passed no order merely 
because of this delay which we should assume 
arose from good and sufficient cause. Accord- 
ing tothe rules of the Court, ordinarily, so. 
far as the Govt. is concerned, the time limit. 
for revision applications is six months, but 
we do not think this is an ordinary case. We 
will therefore not reject this application on 
the ground of delay. We therefore set aside. 
the order of the learned Sessions Judge and 
direct the case to be sent back to the Sessions. 


Judge, Larkana, for disposal according to. 
law. 
S. Application allowed.. 
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- LAHORE HIGH COURT . 
Full Bench 
First Appeal No. 293 of 1940 
February 27, 1941 
- DALIP SINGH, MONROE AND SALE, JJ. 
PUNJAB PROVINCE turovex DEPUTY 
COMMISSIONER, SIALKOT—Derenpant 
—APPELLANT 
| - VETSUS ; : 
DAULAT SINGH, PLAINTIFF AND OTHERS— 
l DEFENDANTS— RESPONDENTS 
Punjab Alienation of Land (Second Amendment) 
Act (X of 1938)—Government of India Act, 1935, (25 
& 26 Geo. V Ch. 42), ss. 292, 293, 208— Punjab Act (X 
of 1938), ¿f ultra vires under s. 292—Object of s. 293 — 
The Punjab Act X of 1938, is intra vires qua sales and 
mortgages of agricultural land effected after com- 


a 
. 


mencement of Act — But it ts ultra vires qua trans-, 


actions effected before passing of Act—S. 298 (2) saves 
only mortgage or sale of agricultural land — ‘‘Agrt- 
cultural land”, meaning of—Tests under s. 298 (2) (a) 
to see whether persons are agriculturists — Grouping 
of agriculturist into subsidiary groups, if prohibited. 
—Constitutional Law—Legislature—Powers of —W he- 
ther can take away rights of Cotrt totry any dis- 
pute. : . A 

The Punjab Alienation of Land (Second Amendment) 
Act is not ultra vires of the Punjab Legislature on the 
ground that it offends against s. 292, Govt. of India 
Act- [p. 18, col. 2.] 

Allthat s. 293, Govt. of India Act enacts is a power 
givento His Majesty in Council to adapt Acts already 
in fcree to bring them into accord with the ‘provisions 
of the Govt. of India Actand whatis contemplated is 
formal or consequential amendment arising in the Act 
due to the passing of the Govt. of India Act. 
Section 293 does not mean that if His Majesty has made 
any Act the subject of an Adaptation Order, then that 
Act ipso facto becomes valid even though its provisions 
conflict with the provisions of the Govt. of India 
- Act. {p. 19, col. 2.) 

The pith and substance of the Punjab Alienation of 
Land (Second Amendment) Act was to penalise cartain 
transactions resulting in the acquiring of a beneficial 
interest in land by certain persons on the ground of 
descent alone, and, it cannot be really contended that 
it was the nature of the transaction which was attacked 
by the present amending Act. The Act would offend 
against s. 298 (1) because by it the beneficial interest 
acquired or held by certain’ persons was extinguished 
by meansof this Act. The Actis therefore invalid and 
is not saved by the provisions of s. 298 (2) (a) qua 
gales or mortgages which had been effected before the 
commencement of this Act. The Punjab Act X of 
1938, isintra vires qua sales or mortgages of agri- 
cultul land effected by agriculturists in favour 
of agriculturists who are benamidars for non- 
agriculturists after the commencement of this Act, 
thatis, from June 1, 19389; but it is ultra vires qua 
transactions affecting rights in agricultural land whe- 
ther sales or mortgages effected before the passing of 
“the Act or with respect to.transactions which are not 
sales or mortgages of agricultural land effected either 
' before or after the commencement of this Act. [p. 20, 
col. 2; p. 21, col. 1; p. 23, col 2.) 

The saving clause in s. 298 (2) can only save sales and 
mortgages. [p. 21, col. 2.] 

The words “agricultural land” must, in the absence 
ofany indication to the contrary in the Govt. of India 
Act, be taken in their-normal meaning, Agricultural 
Jand is obviously land which is either ‘actually used for 
purposes of agriculture or for purposes subservient to 
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agriculture, that is, it might, include buildings neces— 
sary to carry on, the process of dgriculture, but by no- 
stretch of language could it be held to include pastural. 
land or other rights in land which are included in the 
definition of land in the Punjab Alierfation of Land 
Act.- [p. 21, cols. 1 & 2.] 

It is not the fact of being engaged in or connécted. 
With ‘agriculture which is made the test by the statute- 
but the recognition by the Jaw of a certain class of 
persons as being engaged in or connected with agricul- 
ture in any particular case. Therefore the mere fact 
that certain tribes or persons who are not engaged in 
or connected with agriculture are nevertheless by the 
law recognized as such does not in any way contravene- 
the terms of s. 298 (2)(a), for that is exactly what that 
section lays down. (p. 21, col. 2.] 


Grouping of the persons, declared as to be agricul 
turists into subsidiary groups, is validated by the use- 
of the word “some?” in-the qualifying clause in s. 298. 
(2) (a). [ibid.]" À 

The Provincial Legislature can take away the right 
of the Courts to try any dispute which the Legislature 
considers it inexpedient toebe decided by Courts- 
at all. [p.-23, col. 2.] j l 


F. A. from the decree of the Sub-Judge, 
Fourth Class, Sialkot, dated J uly 22, 1940. 


Messrs. M. Sleem (Advocate-General) and, 
Mohammad Amin, for the Appellant. , 

Messrs. Badri Das, Achhru Ram, M. L. 
Puri, koop Chand and Narotam Singh, 
for the Respondents. 


Dalip Singh, J.—The facts of this case: 
are that one Jumman mortgaged certain 
lands which are clearly agricultural lands. 
even in the ordinary dictionary meaning of 
the word to one Daulat Singh for Rs. 1,500: 
on July 4, 1933. The mortgage was with’ 
possession. The Punjab Alienation of Land 
(Second Amendment) Act, X of 1938, came 
into force on June 1, 1939. The sons of 
Jumman applied under the terms of this. 
Act to the Deputy Commissioner asking that. 
the mortgage might be declared.void and. 
possession restored to the sons of the alienor: 
Jumman on the ground that Daulat Singh 
was not the real transferee or mortgagee: 
but that one Gopal Das was the real bene- 
ficiary under the mortgage dated J uly 4,. 
1933.- The Deputy Commissioner after en- 
quiry held that Gopal Das was the real 
beneficiary and that Daulat Singh was a 
benamidar for Gopal Das. Daulat Singh was 
a member of an agricultural tribe and to 
him the alienation would have been good. 
Gopal Das was not a member of an agri- 
cultural tribe and therefore the Act applied 
according to the Deputy Commissioner and. 
the mortgage was void and possession of the 
land alienated could he rastored to the legal 
representatives of the alienor. ` Daulat Singh. 
then brought the present suit asking for a 
declaration that he was a mortgagee, and 
that Act X of 1931 was ultra vires of the 
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Punjab Legislative Assembly and for a per- 
petual injunction against the defendants 
that they should be restrained from taking 
proceedings under Aci X of 1938, to obtain 
possession of the land from him. The trial 
Court having impleaded the Punjab Pro- 
vince asa defendant and having taken the 
written statements of the parties framed the 
following issues : 


(1) Had the Punjab Legislature no jurisdiction to 
enact Act X of 1938. for reasons mentioned in paras. 8 


and 9 ;. 

(2) Ifnot, has the Civil Court jurisdiction to deter- 
mine the question ofthe benam: nature of the transac- 
tion in dispute ?”’ 

The trial Court rightly pointed out that 
the two issues were really inter-dependent 
and issue No. 2 turned on the decision of 
issue No. 1. Vaxious pleas were taken 
about issue No. 1 which do not now concern 
us, but the trial Court held following the 
Full Bench ruling of the Allahabad High 
Court reported in Atiga Begam v. Abdul 
Maghni (1) that the Act was ultra vires 
of the -Punjab Legislature because under 
s. 292, Govt.-of India Act, retrospective 
legislatton could not be passed by any Pro- 


vincial Legislature. Secondly, ‘the trial 


Court held that the Act offended against 
s. 298 (1), Govt. of India Act, and the saving 
clause in s. 298 (2) only applied to sales and 
mortgages of agricultural land. It held that 
as the impugned Act dealt not merely with 
sales and mortgages but also prohibited 
exchanges, gifts, wills, leases and farms, 
the Act was void qua these exchanges, gifts, 
etc. It then held that the Act could not be 
declared partly void and partly not void 
and therefore the Act was void altogether. 
Upon the finding on these two issues, it 
therefore decided: the suit in favour of the 
plaintiff and gave hima decree prayed for 
with costs against the defendants. The de- 
fendants, the sons of Jumman, and the Pun- 
jab Govt. have appealed and the Deputy 
Commissioner of Sialkot has also put in a 
revision petition under the provisions of 
s. 21-A, Punjab Alienation of Land Act. 
Both the issues arising are the same and the 
two appeals and the revision will be. dispos- 
ed of by this judgment. 

So far as the decision under s. 292 is con- 
cerned the learned Advocate-General pointed 
out that the Full Bench ruling of the Allah- 
abad High Court’ on which reliance was 
placed by the trial,Court in coming to its 
finding had been overruled by the Federal 


(1) A TR 1940 All. 272; 188 Ind. Cas. 586; I LR 
(1940).All. 455; 1910 A E J 274; 1940 R D 135; 13-R 
ASI. 
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Court in the judgment reported in The 
United Provinces v. Atiqa Begum (2). The 
learned Counsel for the plaintiff-respondent 
did not contest this point and therefore “in 
accordance with the decision of their Lord- 
ships of the Federal Court it must be taken 
that the decision of the trial Court under 
s. 292, Govt of India Act, cannot be support- 
ed andthe Act is not ultra vires of the 


‘Punjab Legislature on this ground. The 


next question, therefore, is whether the Act 
is ultra vires of the Punjab Legislature 
under s. 298 (1), Govt. of India Act, and 
secondly how far itis saved by the saving 
clause in s. 298 (2) of the same Act, and if 
the Act isonly partially void whether the 
decision of the trial Court is correct that the 
Act is wholly void or whether the Act can 
be said only to be void gua the portion that 
is ulira vires and valid qua the portion that 
is ¿ntra vires. 
~ I shall now take up the first question whe- 
ther the Act offends against s. 298 (1), Govt. 
of India Act. On this point, the learned 
Advoeate-General contended that the pro- 
hibition under the Alienation of Land Act 
was not on grounds of descent alone and 
that therefore s. 298 (1) did not apply at all. 
The contention was based on the terms 
ofs. 4, Punjab Alienation of Land Act, 
which states that the Provincial Govt. shall 
by notification in the Official Gazette deter- 
mine what bodies of persons in any district 
or group of districts are to be deemed to be 
agricultural tribes or groups of agricul- 
tural tribes for the purposes of this Act. 
The learned Advocate-Generél contended 
that under the notification the Govt. of the 
Punjab was pleased to determine that for 
the purposes of the said Act (1) in each 
district of the Punjab mentioned in col. 1 
of the schedule annexed tothis notification 
all persons either holding land or ordinarily: 
residing in such district and belonging to 
any one of the tribes mentioned opposite 
the name of such district in col. 2 shall 
be deemed to be an ‘agricultural tribe’ 
within that district; (2) all the ‘agricultural 
tribes’ within any one District shall be 
deemed to be a group of agricultural tribes. . 
The learned Advocate-General, therefore, 
contended that the qualification, for being - 
an agriculturist or a member of an agricul- . 
tural tribe was based not only on descent. 
alone but also involved either the holding. 


of land in the District or ordinary residénce 

(2) A I R 1941 F C16; 192 Ind. Cas. 138; 7 B R 433; 
13R F C15; 1941 O W N 297; 720 L J 550; 1941 O. 
L R12;45 0C WNE C 27;0941) A L J170; 53 
L W 397; 1941 R D 121;094D1MLJIFC65 Sup, 
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in such District and, therefore, the prohibi- 
tion contained not being based solely on 
descent, s. 298 (1) did not apply to the 
Punjab Alienation of Land Act at all nor to 
the amendment by the addition of s. 13-A 
under Act X of 1938, the impugned Act. I 
do not consider that there is any force in 
this contention: Itis true enough that for 
the purposes of qualifying to be an agricul- 
turist descent alone is not the criterion. 
But for the purposes of disqualification 
from being a member of an agricultural 
tribe, it appears to me clear that descent is 
the sole criterion, for, if a man is nota 
descendant of one of the tribes mentioned 
he is disqualified from being considered .a 
person by whom certain property can be 
acquired or held. In this aspect, therefore, of 
disqualification or ineligibility, to use the 
word in the section, the Act operates merely 
by reason of descent alone and, therefore, it 
cannot be said that the Act does not offend 
against s. 298 (1), Govt. of India Act. 

It is unnecessary, however, to consider 
the question with reference to the whole of 
the Punjab Alienation. of Land Act. It is 
only necessary to consider it with reference 
to the Amending Act X of 1938 and the sec- 
tion enacted thereby, namely, s. 13-A, Punjab 
Alienation of Land Act. I point out this 
in order to avoid any discussion of other 
arguments that were raised by the learned 
Advocate-General, but I should like to indi- 
cate what those contentions were because 
in my opinion it would be saving time and 
expense of all parties in other cases which 
are sure to arise lf there was a final pro- 
nouncement by their Lordships of the 
Federal Court as to the extent of the valid- 
ity of the Punjab Alienation of Land Act. 
J, therefore, proceed briefly to state the 
contentions of the learned Advocate-General 
and to indicate the opinion that I have 
formed fcr the present without intending 
in any way to lay down any final proposi- 
tion qua the Punjab Alienation of Land 
Act as a whole. Any decision arrived at 
must® be taken to refer only tos. 13-A or to 
Act X of 1938, the Amending Act. The con- 
tentions of the learned Advocate-General as 
regards the general validity of the Punjab. 
Alienation of Land Act was based, firstly 
“on S. 293, Govt. of India Act ` We 
. The learned: Advocate-General contended 
that -by s. 293° His Majesty by Order in 
Council could provide that any law in force 
in British -India should have effect. subject 
to: such. adaptations and modifications as 
appear-to His Majesty to be necessary or 
expedient .for bringing the..provisions of 
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that law into ageerd with ‘the provisions.‘ of 
this Act. The learned Advocate-General 
therefore; contended that since the Punjab 
Alienation of Land-Act had been the subject | 
ofan adaptation order by His Majesty in 
Council dated March 18, 1937, therefore, no 
matter whether the provisions of the Punjab 
Alienation of Land Act were or were not 
consistent with the Govt. of India Act, 
the Act had been validated by the action of 
His Majesty in Council. He pointed out-that 
while s. 292 provides that all law in force 
in British India shall continue in force sub- 
ject to the other provisions of this Act, that 
is the Govt. of India Act, s. 293 does not con- 
tain any such proviso subjecting Acts adapted 
to the other provisions of the Govt. of India 
Act. As af present advised, I do not think 
that this contention of the learned Advocate- 
General is correct. It appears to me that 
all that s. 293 enacts is a power given to His 
Majesty in Council to adapt Acts already in 
force to bring them into accord with the 
provisions of the Govt. of India Act and 
what is contemplated is formal or con- 
sequential amendment arising in the Act due 
to the passing of the Govt. of India Act. I 
do not think that s. 293 means that if His. 
Majesty has made any Act the subject of an 
Adaptation Order, then that Act ipso facto. 
becomes valid even though its provisions 
conflict with the provisions of the Govt. of 
India Act. l 

In this connexion, the learned Advocate- 
General referred to the India and Burma 
Existing Laws Act in 1937, 1 Edward VIII 
and 1 George VI, Chap. IX, which was 
passed on February 18, 1937. He contended 
that by that Act His Majesty was’ given 
powers to repeal some portions of any Act’ 
adapted which might appear to His Majesty 
to conflict with the provisions of the Govt. 
of India Act. He contended therefore, (1) 
that His Majesty must be presumed to have 
had his attention directed to the Punjab 
Alienation of Land Act and evidently as no 
portion of it had been repealed it must be 
taken that His Majesty in Council was of 
opinion that the Act was not in conflict with 
any provisions of the Govt. of India Act, 
and (2) stated the argument based on s. 293. 
which has already been referred to. The 
learned Advocate-General further contended 
that the scheme of- the Govt. of India Act 
showed that s. 298 referred to future legisla- 
tion and not to legislation which already. 
existed in the past In this connexion, he 
referred tos. 111 which is somewhat similar‘ 
to the present section which : according ‘fo 
him clearly. related to future laws and to 
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sub-s. (3) ofs. 298 itself which.again obvious- 
ly applied to future Jaws, 

There is some force in this contention of 
the learned Advocate-General ‘and I would 
hesitate to pronounce any opinion onit As 
at present advised, I would only indicate 
that if the intention was to provide only for 
‘future legistation it would have been per- 
fectly easy to have Grafted s. 298 (1) in terms 
similar to those employed ins lil so as to 
piace the matter beyond doubt by adding 
after the word ‘‘prohibited” the words “by 
and Federal or Provincial Law.” The ab- 
sence of these words seems to me to militate 
against the contention of the learned Advo- 
cate-Generel, but it is unneceesary to pro- 
nounce any final opinion, for so far as the 
impugned Act, the amending Act, is con- 
cerned it came into force on June 1, 1939 
after the passing*of the Govt. of India Act 
and therefore if it does come at all within 
the provisions of s. 298 (1) it would be future 
legislation in the sense of the words as used 
by the learned Advocate-General. 

- The next point raised by the learned 
Advocate-General is more difficult. He con- 
tended that the Punjab Alienation of Land 
Act had already prohibited certain transac- 
tions as between agriculturists and non- 
agriculturists. He contended that the present 
Act did not make any further additions to 
that prohibition. All that this Act endea- 
voured to do was to prevent the evasion 
or the avoidance of that statute by a certain 
means which had received the sanction of 
the Courts as being a legal means for avoid- 
ance of the provisions of that Act. In other 
words, he therefore contended that the im- 
pugned Act did not of itself raise any pro- 
hibition against the acquiring, holding or 
disposing of property by any person on the 
ground of descent but only sought to pre- 
vent the avoidance of a statute already in 
existence by making void certain transac- 
tions which succeeded in avoiding the pro- 
visions of the Act by a legal means under a 
colourable garb. He therefore contended 
that the prohibition if any contained in the 
impugned Act, X of 1938 was not based on 
grounds of descent only but was really based 
on avoiding certain transactions and there- 
fore the pith and substance of the impugned 
Act according to the learned Advocate- 
General was dependent upon the nature of 
Lhe transactions and not based at any rate 
solely on grounds of descent only. 

This argumenteis, I think, met by con- 
sideritig what the position was’ before the 
preseni Act was passed. To avcid the provi- 
sions.of the Alienation of Land Act when a 
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non-agriculturist wished to acquire the land 
of an agriculturist by an alienation he cloth- 
ed the transaction in ‘the form of an aliena- 
tion by an-agriculturist to an agriculturist 
thereby validating the transaction in the 
eyes of the law by its form. In substance he 
himself, that is, a non-agriculturist, acquired 
a beneficial interest in the property. The 
Punjab High Court in a series of decisions 
has held that there was nothing in the 
Punjab Alienation of Land Act to invalidate 
such transactions. It must be remembered 
that under the Punjab Alienation of Land 
Act a sale or a mortgage by an agriculturist 
to a non-agriculturist was not wholly void. 
The sale took effect as a mortgage fora cer- 
tain term and mortgages of all kinds had to 
be recast into a mortgage within the statu- 
tory form prescribed and was good to that 
extent. As between the benamidar and the 
real beneficiary, it was held by a Full Bench 
decision of this Court reported in Qadir 
Baksh v. Hakam (3) that there was nothing 
to prevent either of the parties from proving 
the real nature of the transaction. Ofcourse, 
if the real nature of the transaction appeared 
in any way and was. brought to the know- 
ledge of the Deputy Commissioner, then 
the transaction could be recast by him into 
the form which the Act provided. This 
was all that was provided according to the 
rulings by the Punjab Alienation of Land 
Act. i l 

To meet the evasion or avoidance of a 
statute by these means, the Punjab Alina- 
tion of Land Amendment .Act X of 1938 was 
passed. By this Act all transacticns not only 
sales and mortgages but others enumerated 
in the Act whether before or after the com- 
mencement of the Act which were found by 
the Deputy Commissioner to be of the. 
nature of benami transactions were declared 
void in toto end possession was to be re- 
stored to the original alienor and no exemp- 
tion was given to bona fide assignees from 
the original transferees. It is clear therefore 
that the present Act went far beyond the 
limits of the Punjab Alienation of Land Act. 
It seems to me impossible to avoid the con- 
clusion that the pith and substance of the 
Act was therefore to penalise certain trans- 
actions resulting in the acquiring of a bene- 
ficial interest in land by certain „persons on 
the ground of descent alone, and, it cannot 
be really contended that it was the nature 
of the transaction which was attacked by: 
the present Amending Act. It appears to me 
therefore, provided s. 298 (1) applies, the 


(3) 131. 713; 139 Ind. Cas. 17; A IR 1932 Lah. 503; 33 
P L R 851, Ind. Rul. (1932) Lah, 547 (Œ B). 
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impugned Act would offend against s. 298 
(1) because by it the beneficial interest ac- 
quired or held by certain persons was ex- 
tinguished by means of this Act. I therefore 
do not consider that the contention of the 
learned Advocate-General has any real 
force. I would therefore hold that the im- 
pugned Act does offend against s. 298 (1) and 
therefore it is necessary to consider how far 
the operation of the Actis saved by s. 298 
(2) and further to consider the question 
whether the Actif partially void is void al- 
together. 

The first quession to be decided in this 
connection is the question whether s. 298 (2) 
saves only sale or mortgage of agricultural 
land or saves all transactions involving agri- 
cultural land and secondly in question with 
this whether the term “agricultural land” 
‘should be taken in its ordinary dictionary 
meaning or whether the more extended defi- 
nition of the Punjab Alienation of Land ‘Act 
should be held to be the meaning of the 
words “agricultural land.” I do not see 
here how it is possible to hold that the 
Specific words used, namely, sale or. mort- 
gage, can be held to be extended to all 
transactions which have the effect of an alie- 
nation which is permanent or might become 
permanent in its nature. For instance, I do 
not see how it is possible to hold that an ex- 
change is covered by the word “sale” or that 
a permanent lease is covered by the words 
“sale or mortgage.” If the Govt. of India Act 
-had so desired, it was perfectly possible to 
drafts. 298 (2) (a) omitting the words “sale or 
mortgage’ and using simply the words 
“alienation of agricultural land.” I therefore 
_ consider that the saving clause can only save 
sales and mortgages and nothing else in the 
impugned Act. Next, as to the meaning of 
agricultural land it was contended that the 
provisions of the Punjab Alienation of Land 
Act, were known and if the Govt. of India 
Act, wished to save that Act, as clearly it 
must, be taken to have so wished, therefore 
the meaning of the word “agricultural land” 
should be taken in the wide sense in which 
those words -are used in the definition of 
“land” in the Punjab Alienation of Land Act. 
_- ButI am unable to follow this conten- 
tion. It seems to me that the words “agri- 
“cultural land” must, in the absence of any 
indication to the contrary in the Govt. of 
India Act, to be taken in their normal mean- 
ing. “Land” itself might be given a very 
wide meaning. It might include all immov- 
able property but agricultural land is obvi- 
ously land which is either actually used for 
purposes of agriculture or for purposes sub- 
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servient to agriculture, that is, it might in- 
clude buildings necessary to carry on the 
process of-agriculture, but by no stretch of 
language could it be held to include pastural 
land or other vights in. land which are in- 
cluded in the definition of landin the Punjab 
Alienation of Land Act. Iam therefore of 
opinion, thats. 298 (2) (å) only saves sales 
and mortgages of agricultural land and noth- 
ing more. In this connection, it becomes 
necessary to note an argument ofthe learned 
Counsel for the respondent. He contended 
that under the notification the Pun. Aliena- 
tion of Land Act not only defined certain 
persons as being agriculturists who were not 
engaged in or connected with agriculture 
but it also divided these personsinto groups 
and that this further division of the agricul- 
tural class into subsidiar classes was not 
justified ‘under the terms of s 298 (2) (a). 
The short answer to this contention is 
that it is not the fact of being engaged in or 
connected with agriculture which is made 
the test by the statute but the recognition 
by the law of a certain class of persons as 


being engaged in or connected with agricul- 


turein any particular area. Therefore the 
mere fact that certain tribes or persons who 
are not engaged in or connected with agri- 
culture are nevertheless by the law recog- 
nized as such does not in any way contravene 
the terms of s. 298 (2) (a), for that is ex- 
actly what that section lays down. In other 
words, it is recognition by the law and not 
the fact of the persons being engaged in or 
connected with agriculture in any particular 
area which is the test under the terms of 
the sub-section. Further, as regards the 
grouping of the persons declared as to be 
agriculturist into subsidiary groups, I think 
that is validated by the use of the word 
“some” in the qualifying clause in the sec- 
tion. If there was any: prohibition against 
sub-dividing the agriculturists into: groups, 
then the words of the section should have 
read “belonging toa class,” but the words 

read “belonging tosome class” and there: — 
fore the use of this distributive adjective 
appears to me toshow that the statute con- 
templated the division of agriculturists 
themselvesinto various subsidiary classes, 
and power was given to prohibit sales and 
mortgages by an agriculturist within one 
group toan agriculturist in another group. 
I only note this in passing because the 
learned Coupsel for the fespondent wished 
to contend that the whole of the Punjab 
Alienation of Land Act had now become void 
because s. 4.read with the notification under 
that section contravenes the provisions of | 
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s. 298 (1). and was not saved under .s. 298 


(2)(a)atall. . - 


Having thus cleared the ground’ of these 
preliminary objections on behalf of one side 
or the other, I next proceed te consider whe- 
ther the saving clause could apply to sales 


and mortgages of agricultural land before | 


the commencement of the impugned Act. On 
this point, the learned Advocate-General con- 
tended that as power had been given to legis- 
late on.the subject of sales or mortgages, this 
involved the power to avoid sales or mort- 
gages retrospectively and that therefore the 
principle of the decision of their Lordships 
of the Federal Court reported in The United 
Provinces v Atiqa Begam (2) again applied 
and the impugned Act was valid for all 
sales or mortgages of agricultural land both 
before and alter the commencement of the 
Act. Here again, however, it appears to me 
that there is a great distinction between the 
case that was dealt with by their Lordships 
of the Federal Court in The United Pro- 
vinces v. Atiqa Begum (2) and the present 
Act. As pointed out already, certain sales 
or mortgages may have been effected before 
the commencement of this Act. The result 
of those transactions was that legal or equi- 
table title had passed to a certain person 
and away from the original alienor. To say 
restrospectively that those transactions were 
void is really in effect to say that the legal 
orequitable title acquired by the alienee 
was no longer existing, in other words, 
prohibit holding of certain property by 
a certain person on the ground of descent 
alone. | A 

I do not think thatit is really a question 
of the power of the Legislature to enact 
with retrospective effect about sales or.mort- 
gages. The impugned Act goes much fur- 
ther, for, it takes away the possession of and 
which was held under a good title previous 
to the enactment of this law and deprives 
the person who was holding either that land 
or the beneficial interest in the land or pro- 


` perty which he had acquired and which the 


law as it stood before the passing of the 


Act. had held he had legally acquired. | 
- Therefore, although in one aspect it. might 


be held that all that the. present Act was 
doing was to render void ‘sales and mort- 
gages retrospectively, from its other aspect 
it could also be held to extinguish the right 
of holding either land or a beneficial. inter- 
rest in the land, ard actually the pith and 
substance of the Act.was the latter because 
not only wassale avoided buta process’ of 
ejectment from possession was also: created 
by this statute.. It therefore, seems .to. me 
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that the Act would be invalid as offending 
against the provisions of s. 298 (1) and not 
saved by the provisions of s. 298 (2) (a) qua 
sales or mortgages which had been effected 
before the commencement of the Act. The 
point however, is not free from difficulty; 
but after giving my best attention to the 
subject this.is the only conclusion that I 
think. really arises under the terms of the 
statute. “2 
I-now come to the question whether the 
Act.being partially void is void altogether. 
It is clear from the above discussion. that 
the Act is valid only qua sales or mortgages 
effected after the commencement of this 
Act and gua such transactions is valid only 
with respect to agricultural land. It would 
not be valid qua exchanges, gifts, wills; 
leases and farms, whether before or after the 
commencement of the Act. The question 
now remains whether the Act is void alto- 
gether oris good qua the portion indicated 
above. In this connection, the learned 
Counsel for the respondent besides raising 
the general argument about the invalidity of 
the whole of the Punjab Alienation of Land 
Act further contended that as a whole the 
operative part of the present Act was con- 
tained in one section, and moreover that as 
that section used the word ‘land’ in a wider 
sense than agricultural land, therefore the 
whole of the Act was void. It seems to me 
that this contention is without force. In 
this connection learned Counsel. referred tò 
Subramanyan Chettiar vo Muthuswami 
Goundan (4) at p. 60 where in. a judgment 
by his Lordship, Sir Shah Sulaiman, it was 
stated that’ his Lordship was not aware 
of any cases where it was held that parts 
of the same section could be separable. 
On the other hand, the learned Advo- 
cate-General quoted -Wyne’s . Legislative, 
and Executive Powers in Australia at p. 46 
where their Lordships of the Privy Council 
laid down that the fact that the repugancy 
occurred in the same section made no differ- 
ence and. that the question was one of 
substance and not of form. oe 
In these circumstances it appears to me 
that there can be no real difficulty in hold: 
ing that the-Act is valid for that portion 
which is intra vires and invalid for that 
portion which is ultra vires. ‘There could be 
no difficulty in practice in distinguishing 
between sales or mortgages and other. forms 
of alienation ordinarily speaking. Particular 
4) AI R 1941 F C47 (60), 192 Ind. Cas. 225; 53 L 
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transactions no doubt might offer some 
difficulty. But, ordinarily speaking, it would 
be perfectly easy to distinguish between 
sales and mortgages and other transac- 
tions. That being so, I can see no difficulty 
in holding that transactions of sale or mort- 
gage of agricultural land effected after the 
commencement of this Act where the real 
beneficiary is a non-agriculturist shall be 
void altogether. No difficulty arises because 
-of the holding of property because after the 
commencement of this Act since the trans- 
action is void the holding ifany is not based 
on any legal title. In fact in the eyes of the 
law it is not a legal holding at all. There- 
fore such transactions will be void after the 
commencement of the Act but transactions 
which are neither sales or mortgages of agri- 
cultural land will not be void as declared by 
the Act for legislation on this point is ultra 
vives of the Punjab Legislature. 

It will be a question of fact in each case 
for the Court to determine whether the 
transaction is one of sale or mortgage of 
agricultural land or whether the transaction 
1s something else or is partly something else 
or partly sale or mortgage. Itake it that, in 
such a case, the Court will hold the transac- 
tion void’ qua that portion which is a sale or 
mortgage of agricultural land and will hold 
the rest of the transaction which is not a 
Sale or mortgage of agricultural land to be 
not void. It seems to me therefore that the 
ulira vires portion of the Act is separable 
from the intra vires portion of the Act. In 
any case, ina matter of doubt the benefit 
of the doubt must be held in favour of the 
validity of the Act even partially and I do 
not think thatthe wire vires and the intra 
vires parts of the Act are so inextricably 
interwoven together that they cannot be 
separated, and I would therefore hold ac- 
cordingly. Itis now only necessary to refer 
in brief to another argument of the learned 
Counsel for the respondent that the Act was 
ultra vires qua its procedure. The argument 
appeared to be that as the Civil Court had 
jurisdiction previous to the Act to decide on 
the nature ofthe transaction and as now 
this Act had taken away the jurisdiction of 
the Civil Courts and referred the matter 
entirely to the Deputy Commissiener there- 
fore the jurisdiction of the Courts had been 
ousted altogether. It wasa little difficult to 
follow exactly what the learned Counsel 
emeant by the argument that this fact made 
the Act ultra vires. 

Finally, the learned Counsel appeared to 
rest- his arguments on two grounds, that 
while the Punjab Legislature could take 
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away the jurisdiction of any particular Court, 
nevertheless” it was obliged to keep civil 
rights of parties within the ambit of some 
Court. In other words, wherever the right 
of a party wasin question that party had 
an inherent right to have the matter tried 
by a Court} not necessarily a Civil Court, 
and it was not possible forthe Legislature 
to refer the dispute solely to an executive 
officer who was nota Court. No authority 
was cited for the proposition that it was an 
inherent right in the subject to have titles 
or rights in property decided by a Court, 
not necessarily a Civil Court. It appears to 
me that there is a confusion here between 
a concept of political science and concept of 
jurisprudence. In the eyes of certain eminent 
authorities on political science the right to 
have disputes as to property settled by Courts 
is considered to be an essential adjunct to 
civil liberty and freedom. This may or-may 
not be so, but, it has nothing todo with the 
jurisprudential concept of the right of the 
Sovereign to legislate as he chooses on any 
subject whatsoever- The Provincial Legis- 
latures are statutorily sovereign within the 
limits of the powers assigned tothem. The 
jurisdiction of the Courts is within the 
province of the Provincial Legislature. It 
follows therefore that the Provincial Legis- 
lature can take away the right of the Courts 
to try any dispute which the Legislature 
considers it inexpedient to be decided by 
Courts at all. I therefore see no force in this 
contention of the learned Counsel for the 
respondent. 

The result is that I would hold that this 
Act, X of 1938, is intra vires qua sales or 
mortgages of agricultural land effected by 
agriculturists in favour of agriculturists who 
are denamidars for non-agriculturists after 
the commencement of this Act, that is, from 
June 1, 1939; but that itis ultra vires qua 
transactions affecting rightsin agricultural 
land whether sales or mortgages effected 
before the passing of the Act or with respect 
to transactions which are not sales or mort- 
gages of agricultural land effected either 
before or after: the commencent of this Act. 
As the present transaction was entered mto 
before the commencement of this Act, namely, , 
on July 4, 1933, while the Act came into 
force on June 1, 1939, I would hold that the 
provisions of the Act are inapplicable to the 


. transaction, the Act being ultra vires gua 


this transaction, 1 would therefore dismiss 
the appeal with cogts. In all these cases 
I would certify that a substantial question 
of law as tothe interpretation of the Govt. 
of India Act is involved, ` aa 


# 
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Monroe and Sale. JJ.—We agree with 
the order proposed. We would however 
‘confine the decision,: to the effect of the 
‘amending Act, X of 1938, and would express 
no opinion on the validity of the remainder 


_ Of the Land” Alienation Act, since any such 


Opinion, would in our view, be’ unnecessary 
for the decision of this case. . 
D. » Áppeal dismissed. 


ameer e 


MADRAS HIGH COURT 
City Civil Court Appeal No. 52 of 1939 
August 2, 1940 


KING, J. 
Messrs. BAPALAL & Co.—APPELLANTS 
VETSUS 
A. R. KRISHNASWAMI IYER— 
RESRONDENT 


Defamation — Absolute privilege — Complaint to 
Police Officer, if privileged. 

A complaint toa Police Officer from its very nature 
4s a statement which the complainant is prepared later, 
if called upon to doso, to substantiate upon oath is 
absolutely privileged. 

[Case-law referred to]. 


C. A against the decree of the City 
Civil Court, Madras, in O. S. No. 787 of 
1937. 

Mr. V. C. Gopalaratnam, for the Appel- 
lants. 

Mr.-N. Panchapagesa Aiyar, for the Res- 
pondent. 


Judgment.—This appeal arises out of a 
suit filed by respondent against the appel- 
lants for damages for defamation. The facts 
may be stated very briefly. Respondent, a 
medical practitioner in Madras, took some 
diamonds from the appellants, a firm .of 
jewellers, on approval in April 1936. On 
May 29, appellants presented him with an 
invoice for their cost. By September 27, the 
diamonds had not been paid for. On that 
day the appellants sent a letter to the 
Inspector of Police, Flower Bazaar Police 
Station, which is claimed by respondent to 
be defamatory, as being equivalent to a 
charge against him of criminal breach of 
trust. In their written statement appellants 
contended that this communication was pri- 
vileged, having been sent bona fide with the 


‘sole purpose of protecting their own inter- 


ests. The learned City’ Civil Judge held 
that the occasion was privileged aud if the 
letter were in fact bona fide the suit must 
be dismissed, but hg held further that the 
letter did .not state the true facts; that there 
was an outright sale on May 25; and that 
the appellants wére maliciously referring to 
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the Police for investigation what they knew 
could be only the subject-matter of a civil 
Claim. He accordingly decreed the suit. In 
appeal an entirely new point has been taken 
with reference to the law of privilege. It is 
now contended that the letter in question 
was privileged absolutely, that is to say, 
that a Civil Court is precluded from adjudi- 
cating upon the question whether it was 
sent maliciously or not. On a careful consi- 
deration of the authorities I think this con- 
tention must prevail. The principal autho- 
rities to which I have been referred to in 
the course of the arguments are Sanjivi 
keddi v. Koneri Reddi (1), Golap Jan v. 
Bholanath (2), Madhab Chandra v. Nirode 
Chandra (3) and Majju v. Lachman Prasad 
(4). Al these authorities are unanimous in 
holding that the Common Law of England 
which grants an absolute privilege to all 
statements made in the witness-bex should 
be applied in India. That privilege extends 
in England to the preliminary examination 
of witnesses, e. g., by a solicitor to find out 
what they can prove: see Watson v. 
M Ewan (5). The question then is how far 
this principle derived from Watson v. 
M’Ewan (5) should be extended. Sanjivi 
keddi v. Koneri Reddi (1) dealt with a 
complaint to a Magistrate requesting him 
to take action under s. 107,Criminal P.C., 
and to statements made by the complainant 
to a Police Officer investigating that com- 
plaint. Both were held to be absolutely 
privileged. No actual evidence was given 
in this case, as the Magistrate eventually re- 
fused to take any action under s. 107. In 
Golap Jan v. Bholanath (2) a complaint 
laid before a Magistrate for criminal breach 
of trust which led to no trial but was dis- 
missed under s. 203, Civil P. C., was held to 
be absolutely privileged. In Madhab 
Chandra v. Nirode Chandra (3) it was held 
that both a report to the Police alleging the 
commission of a crime and evidence given 
in Court in support of the accusation were 
absolutely privileged. In Majju v. Lachmen 
Prasad (4) a distinction was drawn between - 
a complaint to the Police which in fact led 
to judicial proceedings, and one which did 
not. A complaint in the latter case was 
held not to be privileged. 

(1) 49 M 315; 93 Ind. Cas.8: AT R 1926 Mad. 521; 
30 M L J £60. 
of? 38 © 880; 11 Ind. Cas. 311; 15 GC WN 


(3) I L R (1936) 1 Cal. 574; 184 Ind. Cas. 637; AI B 
1939 Cal. 477: 43 G WN 775; 12 RO 258. 

(4) 46 A 671; 84 Ind. Cas. 702; AI R 1994 All. 535; 
22A L J 597 (F B). 

(5) (1905) A C 480; 74L J P C151; 93 LT 
489, 
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_ Now there is nothing in the three - other 
decisions referred to above to suggest that 
this. particular ground of distinction would 
find favour with the Madras or Calcutta 
High Courts. In Sanjivi Reddi v. Koneri 
Reddi (1) and Golap Jan v. Bholanath (2) 
complaints toa Magistrate were held abso- 
lutely privileged, even though the Magistrate 
dismissed them. In Madhab Chandra v. 
Nirode Chandra (3) the complaint to the 
Police was no doubt followed by an actual 
trial, but there is nothing in the judgment-to 
suggest that that fact influenced the learned 
Judges in coming to their decision. Both 
Judges apply the principle in Watson v. 
M Ewan (5) to a complaint to the Police, and 
Ghose, J. points out on p 580* that the 
reason for the privilege is stronger in the 
case of a complaint to the Police than in the 
case of statements to a solicitor for the ques- 
tion whether a prosecution shall follow upon. 
the complaint is taken out of complainant’s 
hands by his own action. Iam accordingly 
of. opinion that the weight of authority is in 
favour of the view that a complaint to a 
Police Officer from its very nature as a state- 
ment which the complainant is prepared 
later, if called upon to do so, to substantiate 
upon oath is absolutely privileged. I must 
accordingly allow this appeal, and dismiss 
respondents’ suit. As the main ground in 
the appeal was never pleaded in the Court 
‘of first instance I make no order as to costs. 


NS.” Appeal allowed. 
“Page of LL R (1939) 1 Cal—[{Ed.J 7 





ALLAHABAD HIGH COURT 
First Appeal No. 220 of 1939 
December 20, 1940 
MOHAMMAD ISMAIL, J. 
IRSHAD ALI—DEFENDANT— APPELLANT 
VETSUS 7 
Mst. NADARI BEGAM— PLAINTIFF 


e - RESPONDENT 

Registration Act (XVI of 1908), s. 28 — Property 

existing within registering officer’s jurisdiction in- 
tended to be transferred — Failure of transferee :to 
prove transferor’s title to such property—Registration, 
af affected. 
. Where the property included in the transfer deed 
actually existed within the jurisdiction of the register- 
- ing officer, and the parties intended to transfer it, the 
registration would not be affected merely because the 
mortgagee or transferee fails to prove the title of the 
mortgagor or the transferor. 

The instrument in suit was executed by A in favour 
of his wife as a pre-nuptial agreement. In the docu- 
ment certain properties situated at town B and other 
places were hypothecated to secure the payment of the 

“stipulated amount. The instrument was registered at 
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B and it.was subsequently found as fact that the wife 
failed to prove the title of A in the property at town B 
though he -had title to -other property included in the 
deed : 

Held, that as the parties considered thet A was owner 


' of the property at B and he wanted to mortgage it, it 


~ 


. title. 


could not be saitl that A from the beginning did not 
intend to transfer the property. Hence the document in 
suit is operative. 48 ind. Cas. 200 (2), relied on. 63 
Ind. Cas. 770 (3), explained. “78 Ind. Cas. 265 (1), dis- 
tinguished. 


F. A. from an order of the Additional 
Civil Judge, Budaun, dated April 12, 1939. 

Mr. S. B. Johri, for the Appellant. 

Mr. Mansur Alam, for the Respondent. 


Judgment.—This is an appeal from an 
order of the Civil Judge of Budaun reversing 
a decree ofa Munsif of that District. Musam- 
mat Nadri Begum, plaintiff, brought a sult 
to recover Rs. 50 as arrears of kharch 
pandan from defendants Nos. 1 and 2 on the 
basis of an agreement dated December 21, 
1937. The defendants pleaded, inter alia, 
that the deed in question was ineffective for 
want of registration in accordance with law. 
The instrument in suit Was executed by 
Irshad Ali, appellant, in favour of the res- 
pondent as a pre-nuptial agreement. In the 
document certain properties were hypoth- 


ecated to secure the payment of the 
stipulated amount. Learned Counsel for | 
the appellant has argued thatthe 


roperty in Budaun town did not belong 
ts the aa and therefore the Sub- 
Registrar of Budaun had no authority to 
register the document. In the deed some 
other properties outside the jurisdiction of 
the Sub-Registrar of Budaun were also 
hypothecated. It is now found as a fact that 
the plaintiff. failed to prove the title of Irshad 
Ali in the property in Budaun town. If the 
contention of learned Counsel tor the appel- 
lant is accepted, it follows that the plaintiff 
would lose her claim not only against the 
property in which the title of Irshad Ali 
was defective but in other properties also 
in which he had undoubtedly proprietary 
A number of authorities have been 
cited by learned Counsel for the parties. It 
would be convenient to refer tos. 28, Regis. 
Act, to determine the requirements of law. 


Section 28 runs as follows : 

‘“.... every document mentioned in s. 17, sub-s. (1), 
cls. (a), (b), (c) and (d) and s. 18, cls. (a), (b) and 
(c), shall he- presented for registration in the office 
of a Sub-Registrar within whose sub-district the whole 


-or some portion of the property to which such docu- 


ment refers is situate.” a , 
It is nob disputed that the property in 
Budaun town is situate within .the sub-dis- 
trict of the Sub-Registrar in Whose office the - 
instrument in question was registered:. It is 
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however contended that for practical pur- 
poses the property should be deemed to be 
non-existent because the executant had no 
right in it, Reliance -has been placed by 
learned Counsel for the appellant on the 
case in Bisal Singh v. Roshan Lal (1) in 
which a learned Judge of this. Court made 
the following observations : 

“No question of fraud by one party or the other 
enters into the language of the law. The question 
of fraud may be pleaded only to stop a party from 
raising a plea, but the jurisdiction of a registering 
officer cannot come into play simply because one 
of the parties to a transaction has been guilty of 
fraud.” 

These observations were made on the facts 
of that particular case. In that case there 
was no property within. the jurisdiction of 
the Sub-Registrar of Allahabad and yet the 
instrument was registered by the Sub- 


Registrar of that place. On those facts the 


instrument was held to be ineffective and ` 


inoperative. Learned Counsel for the res- 
-pondent has referred to the case in Pahladi 
Lal v. Laraiti (2). In that case it was 
held that where in a mortgage deed certain 
immovable property was included, which 
actually existed within the jurisdiction of 
the registering office but the mortgagor had 
no title thereto, the deed would be deemed 
to be duly registered according tolaw. It 
Is not necessary for me to cite all the autho- 
rities that have been discussed at the bar. 
The ratio decidendi deducible from the cases 
cited before me is that where the property 
1s not in existence at all and has been in- 
cluded in an instrument for the purposes 
of registration, the registration would be 
invalid. Similarly, if the property exists 
and the parties did not intend it to be effect- 
ed by the document, the registration would 
be invalid. But, if the property actually 
exists and the parties intended to transfer 
it, the registration would not’ be affected 
merely because the mortgagee or transferee 
fails to prove the title of the mortgagor or 
the transferor. In Biswanath Prasad v. 
Chandra Narayan (8) their Lordships re- 
viewed the case law on the subject and held 


that the document in question was in- 


operative as it was registered at the office of 
the Sub-Registrar within whose sub-district 
certain property covered by the deed al- 
though existed was not intended to be trans- 
ferred. At p. 516* their Lordships observed: 


P 22 AL J 241; 78 Ind. Cas. 265; A I R 1924 All, 

2 lea L J 871; 48 Iħd. Cas. 200; A I R 1919 All. 450; 

(3) 48 C 509; 63, Ind. Cas. 770; AI. R1931 P OR: 

O a 70; A I, R1931 P OR; 48 
“Page of 48 .C.—(Ed.] 
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‘In coming to the conclusion that this appeal 
must be dismissed, their Jordships’ judgment rests 
on the view that none of the parties ever intended 
that the one kauri share in Mauza Kolhua should 
vest in Udit or should pass by the mortgage from 
him to the mortgagee. This case differs toto celo 
from the case suggested in argument of a mere failure 
to make a good title to property dealt with by the 
instrument, and which both parties had intended to 
form part of the security.” 

In the present case the finding of the lower 
Appellate Court is clear and categorcial. The 


Civil Judge held : 

“On the other hand, the parties considered that 
defendant No. 1, Irshad Ali, was owner of the Budaun 
property and he wanted to mortgage it. Long after 
the marriage was over Irshad Ali now wants to avoid 
it by setting up his own fraud.” 

In view of the finding it is not open to 
me to hold that Irshad Ali from the begin- 
ning did not intend to transfer the property. 
That- being so,in my judgment, the docu- 
ment in suit isoperative. For the reasons 
given, above, I dismiss the appeal with 
costs. Leave to appeal is refused. 


S. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeals Nos. 126/46, 127/47, 105/30 and 
287/103 of 1940 © 
January 28, 1941 l 
ALMOND, J.C AND MIR AHMAD, J. 
PESHAWARI LAL CHANNA SHAH 
l —DEFENDANT—ÅPPELLANT _ 
~ VErsSuUsS 
DHARAM CHAND CHANNA SHAH 
AND ANOTHER— DEFENDANTS AND ANOTHER— 


PLAINTIFF— RESPONDENTS 

Pre-emption —-Benami purchaser is inadmissible 
notion—Qualified pre-emptor producing money—Court 
cannot go into his bona fides or trace origin of money 
—Decree must be granted —Price paid by vendee— 
Proof of—Payment of bulk of amount stated in sale- 
deed, before Sub-Registrar is best evidence — Deter- 
mination of market value by other evidence isun- 
Necessary. 

Benami purchaser is an inadmissible notion, in a case 
of claim for pre-emption, Ifa person produces Money 
and has the requisite qualifications for pre-empting the 
suit property the Courts have no cause for going into 
his bona fides or to trace the origin of the money which 
he has offered to pay. The basic principle is that after 
all the statutory right depends on certain qualifications. 
and the production of money, and when those require- 
ments are met with nothing else remains but to grant a 
decree. 11 Ind. Cas. 708 (1), followed. 

Where in a claim for pre-emption the vendee estab- 
lishes that the bulk of the amount stated in the sale- 
deed was paid before the Sub-Registrar, it isthe \best 
evidence of what has been paid. It is not then neces- 


‘sary for the Court to determine the market price of 
‘the property sought to be Sa i by other evi- 


dence. 
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75 Ind. Cas. 271 (2) and 16 Ind. Cas. 452 (9); 
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C. As from the order and the decree of the 
Do Judge, Peshawar, dated March 4, 


Sardar Raja Singh (in Nos. 126/46 and 
127/47) ; L. Charanjit Lal (in No. 105/30), 
for the Appellant (Peshawari Lal and Gopi 
Chand Singh, respectively). 

L. Charanjit Lal and Mr. Abdul Latif 
Khan (in Nos: 126/46 and 127/47), for Res- 
pondents Nos. 2 and 3 (Gopi Chand Singh 
and Isa Khan, respectively). 

° Mr. Abdul Latif Khan (in No. 105/30), 
for the Respondent (Isa Khan) 

Mr. Abdul Latif Khan (in No. 287/103), 
for the Objector (Isa Khan). 

L. Charanjit Lal (in No. 287/103), for 
Gopi Chand Singh. 


Mir Ahmad, J.—Channa Shah and his 
two sons Dharam Chand and Peshawari Lal 
formed a joint Hindu family firm. It was 
adjudicated insolvent in 1933 in Bombay. 
Later on, a composition scheme was approv- 
ed of by the Insolvency Court and the adju- 
dication was annulled. According tothe com- 
position deed trustees were appointed for 
administering the property.of the family. 
Tn 1936 the trustees sold 207 kanals 9 marlas 
of land belonging to the firm to one Narain 
Das for Rs. 5,500. Dharam Chand instituted 
a pre-emption suit and was successful. He 
therefore obtained the land. On August 31, 
1938, Dharam Chand sold the land to Gopi 
Chand Singh It wasstated in the deed of 
sale that Rs. 1,000 had been paid in advance. 
Rs. 10,000 was actually paid before the Sub- 
Registrar. On September 1, 1939, Isa Khan 
instituted a suit to pre-empt this sale to 
Gopi Chand Singh. -On the same day Pesha- 
wari Lal the brother of Dharam Chand also 
brought a similar suit. The cases were con- 
poten The following issues were fram- 
ed: > ; 

“i. Whether Rs. 11,000 were paid or fixed in good 
faith? 2. What is the market price? 3. Whether 
Ggpi Chand Singh is entitled to Rs. 500 on account of 
improvements? 4, Whether the plaintiff has a superior 
right against the rival pre-emptor? 5. Whether the 
claim of Peshawari Lal is benami? 6. Whether 
‘Peshawari Lal is an undischarged bankrupt! and 
cannot sue ? Whether Peshawari Lal has attained 
majority. os : : 

The trial Judge found that Peshawari Lal 
was of age and that his claim was superior 
to that of Isa Khan. He however held that 
lee was not seeking his own benefit. As to 
the price he held that the sum of Rs. 10,000 
which was paid before the Sub-Registrar, 
was the price paid. It may be noted that 
the market price was found by the Court to 
be Rs. 8,282-7-6. It was based on the quin- 
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quennial sale price af similar lands. “The: 
Court refused to accept the plea of Gopi 
Chand Singh that he had spent Rs. 500 on 
improving the land. Asa result Peshawari 


Lal’s suit was dismissed, and Isa Khan was 
siyen a decree for possession of the land on: 


payment of Rs. 10,000. 


Peshawari Lal preferred two appeals to: 
the District Court at Peshawar, one against 
the dismissal of his own suit and another 
against the order decreeing the suit of Isa. 


„Khan. Isa Khan also went up on appeal. 


challenging the price assessed by the trial 
Court. The ‘District Judge maintained the 
order of the trial Judge with regard to 
Peshawari Lal and dismissed his appeals. 
He accepted the appeal on Jsa Khan and re- 
duced the price to Rs. 8,282-7-6. His reasons: 


for doing so was that it? was not certain as. 


to what price was paid and in the circum- 
stances the market value. was the only cri- 
terion available. Against these judgments. 
Peshawari Lal has presented two further 
appeals to this Court. Gopi Chand Singh 
has also come up on further appeal with the 
request that the decree of the trial Court 
be restored so far as the price was conce?n-. 
ed. Isa Khan has filed cross-objections in: 
which he has urged that the price should be 
reduced to Rs. 5,500. This judgment will 
cover all four cases. l : h 
In our opinion, the two Courts below have- 
misunderstood the. legal position with re- 
gard to Peshawari Lale, Benami purchaser 
is admittedly an inadmissible notion. Ifa 
person produces money and has the requi- 
site qualifications for pre-empting the suit 
property the Courts have no cause for going’ 
into his bona fides or to trace the origin of 
the money which he has offered to pay. This 
has been the consistent view of the Lahore- 
High Court of late. We may as an instance: 
quote Mohammad Baksh v. Hassan Baksh, 
The basic principle is 
that after all the statutory right depends off” 
certain qualifications and the production of 
money, and when those requirements are 
met with. nothing else remains but to grant 
a decree. - It should be remembered that if 
the pre-emptor transfers the property to- 
some other person ‘and he must do so in: 
order to give the property to the real owner 


“who has paid for it, there is again the 


chance for the pre-emption to pre-empt the- 
gale. So this view does not in any way hurt 
any rival pre-emptor. We consequently hold 
that Peshawari Lalhas a superior right of 
pre-emption and that there:is no bar to his. 
- (1) 11 Ind. Cas. 708; 7 P R.1912; 239 P L R 1911; 155: 
PW R1911. > - = 
\ 
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obtaining a decree. If has been admitted 
-before: us that Isa Khan has the next best 
right to pre-empt the land. 

Turning te the price of land, whatever 
may have been the motive efor giving 
Rs. 1,000 in advance, it is established that 
Rs: 10,000 was paid before the Sub-Regis- 
trar,and there is no evidence to show that 
it has been returned. Thus the bulk of the 
amount stated in the deed «has been paid 
‘b2fore the Sub-Registrar. We think that this 
‘is the best evidence of what has been paid. 
This has been the view of this Court previ- 
‘ously also vide Ahmadji Khan v. Gulmir, 75 
Ind. Cas. 271 (2) and Ali Akbar v. Multan 
(3). We therefore hold that the price paid 
is Rs. 10,000. As a result we accept the two 
appeals of Peshawari Lal and the appeal of 
‘Gopi Chand Singh ‘and dismiss the cross- 
objections of Isa Khan. We pass the follow- 
ing order under O. XX, r. 14, Civil P. C., 
read with s. 28, Pre-emption Act. 

Pesbawari Lall shall deposit the sum of 
Rs. 10,000 in the trial Court on or before 
February 27, 1941. If he does so he shall 
be entitled to take over the land and shall 
get his costs from Isa Khan throughout. If 
he fails to doso.his suit shall stand dis- 
missed. In the latter event, Isa Khan shall 
deposit the sum of Rs. 10,000 in the trial 
‘Court on or before March 27, 1941 and on 
“doing so he shall take the possession of the 
land and shall also get his costs from Pesha- 
wari Lal throughout: If he also fails in doing 

‘so his suit shall stand dismissed. In the 
event of both the suits being dismissed, Gopi 
‘Chand Singh shall have his costs from both 
the pre-emptors. No costs in the appeal of 
‘Gopi Chand Singh and in the cross-objections 
of Isa Khan. Pleader’s fee Rs. 150. 


S. Order accordingly. 


(2) 75 Ind. Cas. 271. i 
uS AIR 1936 Pesh. 12; 160 Ind. Cas. 452; 8 R Pesh. 


BOMBAY HIGH COURT 
Suit No. 195 of 1940 
September 24, 1940 
BLACKWELL, J. h 
ULFATRATI HUKUMCHAND—PLAINTIFF 
versus 
NAGARMAL GOPIMAL RAO anp ANOTHER 


— DEFENDANTS 
Contract — Pakka adatia — Contracts tyfected in 
‘different markets for different quantities with differ- 
ent delivery dates—Liabilities of parties in respect 
of each is separate — Separate outstanding transac- 
tions with different provisions as to deposit and 
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margin—Pakka adatia making one general demand 
for margin money with reference to all outstanding 
transactions—He cannot close these transactions on 
non-compliance with demand—Wrongful closing by 
pakka adatia of his constituent’s outstanding contracts 
—Effect — Measure of damages — Letter by pakka 
adatia to plaintiff intimating terms of business— 
Letter stating that they would do forward business 
for four lots of wheat or linseed or one hundred bales 
of cotton or ten or twelve bars of silver without deposit 
— Construction. : 
Contracts effected in different markets for different 
quantities of particular commodities with different 
delivery dates, evidenced by separate memoranda, are 
in law for all purposes distinct one from the other, 


_ and the liabilities of the parties thereof in respect of 


each are separate. 
col. 1.) : 

Where there are separate outstanding transactions 
with different provisions as to initial deposit and margin 
the commission agent, or pakka adatia, if he wants 
to insist upon the payment of margin, so as to give 
him aright to close any transaction for non-compliance 
with the demand, must specify to the constituent in 
respect of what outstanding' transaction the demand is 
made, and what is the amount of the demand in res- 
pect of it. The constituent may wish to comply with '’ 
the demand in respect of some transactions so as to 
keep them alive, and not wish to comply with it in 
regard to others. Ifthe pakka adatia has made one 
general demand in reference to all the outstanding 
transactions he is not entitled to closs all those out- 
standing transactions when that demand is not complied 
with. [p. 34, cols. 1 & 2.] 

When there is a wrongful closing by a pakka adatia 
of his constituent’s outstanding contracts and the consti- 
tuent has subsequently instructed to close his outstand- 
ing transactions the constituent is, because of the special 
obligation imposed upon the pakka adatia to close at 
any time upon instructions before the due date, entitled 
to have an account taken on the footing of the price 
prevailing on the date on which he has given instructions 
to close the transactions. i 

A letter written by a firm of pakka adatias to the 
plaintif containing the terms of their business, stated : 
“We shall do forward business for four lots of wheat 
or linseed or one hundred bales of cotton or ten or 
twelve bars of silver without any deposit. Deposit 
will be necessary for more business (than this). As 
regards the business done without deposit, God forbid, 
if there is any loss in such transactions, you shall have 
to pay the same here at the same time’’: 

Held, that the word “or” meant what it ordinary 
would mean, that is, that it gave B alternative rights 
to do business in respect of the different classes of com- 
modities mentioned upto the limit mentioned. If the 
plaintiff did business tothe limit mentioned in any gne 
of the commodities specified, if he wishes to do busi- 
ness in any of the other commodities, he must, so long 
as the business already done to the limit mentioned was 
outstanding, pay deposit in respect of the further busi- 
ness. [p. 30, col. 1.) 


- Messrs. M. V. Desai and XK. 
the Plaintif. 


Messrs. M. P. Amin and K. K. Desai, for 
the Defendants. 


Judgment.—The plaintiff, who carried 
on business at Delhi, employed the defen- 
dants, who carry on business in Bombay, as 
his pakka adatias to effect for him forward 


transactions in gold, sliver, cotton and linse- 
` LA 


88 Ind. Cas. 54 (1), followed. [p, 34, 


M. Vakil, for 
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gi Certain transactions were outstanding 
on October 5, 1939, and the plaintiff says 
that on that date the defendants wrongfully 
closed those transactions. He gave to the 
défendants instructions to close. those trans- 
actions upon the footing. that~ they were 
still outstanding on October 14, 1939, and 
says that if the defendants had carried out 
those instructions, as they were bound to 
do, a sum of Rs. 4,225-10-9 would have 
been found due to him on taking the accounts 
between the parties. The defendanis, on the 
other hand, say that they were entitled to 
close the outstanding transactions.on Octo- 
ber 5, 1939, and that, upon the footing that 
they were so entitled, a sum of Rs 67-5-3 is 
payable to them by the plaintiff. on taking 
the accounts on that day, and they counter- 
claim for that amount. 

It is necessary to ascertain what terms 
were arrived at for conducting the business 
between the parties, this being in dispute. 
The plaintiff before employing the defen- 
dants had previously employed Messrs. 
Dhanpatmal Diwanchand to effect his for- 
ward transactions. One Ramnarain Jauhar 
was a partner in that firm. According to the 
plaintiff, he had arranged terms with Ram- 
narain Jauhar upon which the business was 
to be done including the payment of deposit 
and margin in respect of the various com- 
modities. Ramnarain Jauhar joined the de- 
fendant firm. In the correspondence to which 
I shall presently refer, he described himself 
aS a partner in the defendant firm. Accord- 
ing to the evidence of the defendants he 
was not a partner, but was employed for the 
purpose of introducing businsss with a pos- 
sible partnership in view. This makes no 
difference, because although he has, accord- 
ing to the defendants, improperly signed 
the letters, to which I shall refer, as a Part- 
ner, the defendants accept responsibility for 
them. On August 12, 1939, the defendants 
by Ramnarain Jauhar wrote to the plaintiff 
asking him to place his business with them. 
In reply the plaintiff by his letter of 
Awgust 14,1939, asked the defendants to let 
him know their commission charges and 
lowest rates, and also upon what basis they 


would do business with him. In reply the. 


defendants by Ramnarain Jauhar wrote a 
letter dated August 16. In that letter the 


defendants first set out the various charges - 


which they would make for adat. They then 
said as follows: 

“We shall do forward business for four iis of 
wheat or linseed or one hundred bales of cotton or 
ten or twelve bars of silver: without any deposit. 
Deposit will be necessary for more business ‘(than 
this). - As Teea the business done’ without deposit, 
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God forbid, - if there. is any loss in such transactions,, 
you shall have to pay the same here at the same- 
time.’ 


The letter went on to say that the limit 
there mentioned could be increased or de- 
creased when the business was done fairly, 
and it requegted the plaintiff to send them 
business. The plaintiff maintained that the 
whole of the terms upon which he was to 
do bustnees. with the defendants were con-. 
tained in this letter. He conceded, however, 
that some arrangement would have had to 
be come to in “regard to the amount of de. 
posit for business exceading the limits men-” 
tioned in. the letter. In order to get over 
this difficulty, after referring to the arrange- 
ment previously made between him and Ram- 
narain Jauhar on behalf of the firm of 
Dhanpatmal Diwanchand as to the rates of 
deposit, he said that he assumed that those 
rates would be applicable to the business 
done between himself and the defendants. 
He did not profess to say that any such“ 
arrangement was come to with the defen- 
dants, and it was not suggested that there” 
was any oral interview the matter ‘depend- 
ing merely upon the letter of August 16, 
1939. In fact whenever the plaintiff placed - 
an order with the defendants they sent him. 
with a covering letter written contracts in 
duplicate, one ‘part signed by themselves,. 
and they requested the plaintiff in the cover- 
ing letter to sign the other part and return “ 
it “to them. Thus, in the defendants’ letter 
of August 27, 1939, with reference to the 
initial transactions, the defendants referred 
to a telegram which they had sent to the 
plaintiff intimating to him that they had 
carried out his instructions, and stated that 
he must have recelved the telegram and 
noted the transactions. ; 


Then they said that they enclosed three. 
contracts in respect of the transaction in 
question and requested the plaintiff to send 
to them the confirmation notes duly signed - 
by him. Inevery case, except the last lin- 
seed contract of October 2, to which I shall 
refer later, the plaintiff received such con- 
tracts, signed the confirmation notes, and re- 
turned them to the defendants. He said 
in. his evidence that he treated those con- 
firmation notes merely as confirmation of 
the amount of goods bought or sold and the 
rates, and paid no attention to the terms, 
and that he was not obliged to do so. I do 
not believe him. I think that he knew per- 
fectly well that the terms were contained 
in the cortracts sent to him, but w hether he. 
knew that or not his conduct i in signing those 
confirmation notes, in my opinion, makes the 
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terms therein contained binding upon him. 
‘The result is that I hold that “the business 
was done on the terms contained in the 
various contracts sent by the defendants to 
the plaintiff; except so far as those terms 
were cut dowh by what was contained in the 
letter of August 16 in reference to commis- 
‘Sion and the right. given to the plaintiff to 
do forward business .up to a certain limit 
without deposit. 

* A further question arising is as to the pro- 
‘per construction to be placed upon the para- 
graph in that letter, which I have already 
‘quoted in full, in regard to the plaintiff's 
right to do forward business without any 


deposit. According to the defendants, the ` 


‘word “or” in that paragraph means what it 
‘ordinarily would mean, viz., that it gave to 
the plaintiff alternative rights to do busi- 
ness in respect of the different classes of 
commodities mentioned up to the limits 
mentioned. According to the defendats, if 
the plaintiff did business in four lots of linse- 
ed, for instance, he would not be entitled, 
while such a contract was outstanding, to 
do business in any of the other commodities 
without paying a deposit. For the plaintiff 
it was argued that the word “or” should be 
given an inclusive or non-alternative sense. 
It was contended that it was the intention 
‘of the parties to do business in various come, 


modities which are mentioned in the letter,’ 


and that thé intention was to give the plain- 
tiff the right to do business in any of those 
commodities up to the limit mentioned. If 
this had been the intention, I should have 
expected the word used to be either “and” 
or ‘and/or’? I have to remember that a 
pakka adatia, who does forward business 
without an initial deposit, may incur a con- 
‘siderable risk if the market suddently drops. 
In -construing, this part of the letter, there- 
fore, I feel bound to give a strict meaning 
to the use of the word “or.” I accept, there- 
fore, the construction contended for by the 
defendants, and hold that once the plaintiff 
has done business to the limit mentioned in 
any one of the commodities specified, if he 
wishes to do business in any of the other 
commodities, he must, so long as the busi- 
mess already done to the limit mentioned is 
outstanding, pay deposit in respect of the 
further bnsiness. . 
In order to see what the position was on 


October 5, 1929, when-the defendants closed, 


the transactions of the plaintiff which were 
then outsanding, because he failed to comply 
with a demand to remit the. sum of.Rs. 2,000, 
I propose to review the transactions briefly. 
On August 25, 1939, the plaintiff instructed 
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the defendants to sell 500 tolas of gold for 
Aso delivery. .The contract relating to that 
sale is Hx. (C). This form of contract applies 
both to this gold transaction -and to the 
various silver transactions which the plain- 
tiff effected. Clause 3 is the clause which 
deals with initial deposit and further margin, 
and it will therefore be useful to refer to it 
once and for all in connection with the gold - 
and silver transactions. It is in the follow- 
ing terms: ; 

“I/we hereby agree to place with youa deposit for 
margin at the rate of Rs. 100 after one peti silver and 
Rs. 250 for 250 tolas of gold and I/we agree to main- 
tain such deposit and to forthwith deposit with you 
in Bombay such further sum or sums of money as 
you, may from time to time require as further mar- 
gin and I/we agree that the amount of such further 
margin from time to time required by you shall be 
in your absolute discretion. Interest at 6 per cent- 
per annum will be credited to me/us on the amount of 
the margin for the time being standing with you. If 
I/we fail to pay you the required margin within the 
time given after demand by letter or telegram address- 
ed to my/our usual or last known residence or place 
of business, it shall be. lawful for you without any 
notice to me/us to close my/our contract or to actas 
advised on my/our risk and on my/our account.” 

It will be observed that this clause imposes 
an obligation upon the constituent to depo- 
sit without demand the initial deposit men- 
tioned and to maintain such deposit. As 
regards the further margin it will also be 


„observed that the constituent is to pay such 


further margin as may be required, i. e., he 
is not bound to pay further margin, in res- 
pect of gold and silver unless and until a 
demand is made upon him to doso. Fur- 
ther the right to close is made conditional 
upon a demand by letter or telegram anda 
requirement to pay margin within the time 
given in that letter or telegram. It is im. 
portant to bear this point’ in mind having 
regard to what happened later in this case 
and to a contention by the defendants that 
they were entitled to treat a fall in the sil- 
ver market of Rs. 360 on a silver contract 
then outstanding as included in a general 
demand for Rs. 2,000 without making any 
Specific demand for further margin in refer- 
ence to the outstanding silver contract. 


On thesale of gold effected on August 
25, there was an obligation upon the’ plaint- 
iff by virtue of this clause to pay Rs. 500 
as initial deposit. That sum was not paid. 
The ‘defendants did not ask for paymient, 
nor did they even debit that amount-to the 
plaintiff. At the time when this sale was 
effected the plaintiff also anplied nazarang 
at the rate of eleven annas per’ ‘tola on five 
hundred tolas for the “Aso vaida in respect: 
of which he became liable to pay a premium 
of Rs. 364-1-9. -Tbe plaintiff. contends that 
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he was under no obligation to pay the sum 
of Rs. 500 the initial deposit, because he 
had effected the nazarana transaction ; but 
by virtue of the double option he could at 
the due date declare himself either a buyer 
or a seller, and it by no means followed that 
he would declare himself a buyer against 
the sale of five hundred tolas of gold. The 
defendants contend that these transactions 
were independent and that they were under 
a risk having regard to possible fluctuations 
in the market in respect of the sale of 500 
tolas of gold, because the plaintiff might 
not have declared himself a buyer and elos- 
ed that transaction by a purchase, but might 
on the contrary, have declared himself a 
seller. 

In my opinion, the defendants’ contention 
is right. Ihold that Rs. 500 were payable 
and maintainable. The defendants, however, 
were entitled to waive payment of that sum 
for as long as they pleased, and as they did 
not even debit the amount to the plaintiff 
and inform him that, they had done so, I 
think that they must be treated as having 
waived payment up to October 5, and that 
the plaintiff was entitled to assume that 
they had done so; but, when October 5, 
arrived, I think that the defendants were 
entitled to: bring that sum into account in 
considering what the credit and debit rela- 
tionship between them and the plaintiff 
was, but to enable them effectually to do 
so I think that it was incumbent upon them, 
if they were going to call for margin on 
that date, upon the basis that they were 
bringing that sum into account, to inform 
the plaintiff clearly as to what the position 
then was. As regardsthe sum of Rs. 364-1-9, 
the premium payable on the nazarana, the 
plaintiff contends that that sum was not 
payable by him until the due date, viz., 
October 31, 1939. With their letter of August 
27, 1939, the defendants sent to the plaintiff 
a bill debiting that amount to the plaintiff 
and requesting him to credit the same to 
thair account. The plaintiff did not object, 
and I hold that that amount became payable 
by him as from August 26, 1939. 

The first transaction in silver was a pur- 
chase of ten bars on August 25, 1939. That 
being the first transaction no initial deposit 
was payable in respect of jt. On September 
2, 1939, the plaintiff purchased a further lot 
of ten bars of silver. The plaintif recog- 
nézed his obligation to paya deposit in res- 
pect of that purchase in his telegram to thè 
defendants of September 2, 1939, in which 
he said that he was sending money. By their 
“ telegram of September 3, 1939,the defendants 
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requested him, in reference to that purchase of 
silver to remit Rs. 1,000. But the payment of 
that deposit was not insisted upon, no doubt. 
because the market rose. It was not debited 
to the plaintiff by the defendants, and the 
purchases of August 25 and Séptember 2, 
were closed by twocontracts of sale dated 
Sepfember 19 and 26, 1939. As the result of 
this closing there was æ profit to the plaint- 
iff of Rs. 2,344-11-3 and Rs. 1,757-4-3 amount- 
ing in all to Rs. 4,101-15-6. The defendants 
credited those sums to the plaintiff on Sep- 
tember 20 and 27, 1939 and sent with their 
letter of October 3, bills showing those cre- 
dits. Itis to be observed that there is no 
debit in those bills for any initial deposit. 
The defendants’ manager first said with re- 
gard to this that the defendants had no right 
to look to the plaintiff for the deposit of 
Rs. 1,000 of the purchage of September 2, 
after the closing. After the overnight ad- 
journment, however, he changed his evi- 
dence and said that the defendants not- 
withstanding the closing had the right to 
retain a deposit of Rs. 1000 upto the due 
date, viz., October 18, 1939. He said this 
although that sum had not been paid, nor 
debited, nor demanded. I hold that the de- 
fendants had no right to this deposit after 
those transactions were closed. 

The plaintiff purchased one hundred bales 
of cotton on September 16, 1939, at the rate 
of Rs. 220 per candy, and a further one 
hundred bales of cotton on September 26, 
1939, at the rate of Rs. 198-8-0 per candy, the 
delivery date in each case being April/May, 
1940. ‘The contracts relating to those pur- 
chases are Exs. (E) and (H). The contracts 
contain a provision for the payment of mar- 
gin to be paid and maintained by the plaint: 
iff until completion of the contract. The 
amount payable is, however, left in blank. 


Counsel for the defendants, after the plaint- 


iff’s case was closed, asked for leave to 
amend para. 4 of his points of defence by 
adding at‘the end thereof the following 
words : 

“Although in the contract for cotton the amount of 
rupees for margin is kept blank, according to the cus- 
tom and usage of the market well known to the plaint- 
‘ff the said amount was Rs. 500 for 50 bales or Rs. 1,000 
for hundred bales.” 

The defendants’ attention had been speci- 
fically drawn to the pointin para. 2 of the 
points of reply, and he had made no appli- 
cation to amend his written statement. Ire- 
fused leave to amend both because I thought 
that it was too late aftey the plaintifi’s case 
was closed, and because where the contract 
itself makes provision for the payment of 
margin but the amount is left blank, I 
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thought that there was no toom for the appli- 
cation-of.a custom or, usage of the market 
and that if the parties had not chosen to fill 
the blanks they must be treated as having 
agreed that no initial deposit as contempla- 
ted by the written contract should be paid. 
I hold that no initial deposit was payable in 
respect of either of these contracts. Each 
contract contains a *further provision that 
difference between the contract price and 
the market price arising against the consti- 
tuent owing to fluctuations of the market 
was to be paid by the constituent in cash to 
the defendants inthe Bombay as and when 
they arise. That imposed an absolute obli- 
gation upon the plaintiff to pay, and it is 
common ground that the sum of Rs. 1,975 
was payable owing to fluctuations in the 
market in respect of both these purchases of 
cotton on October 6, 1939. On October 2, 
1939, the plaintiff purchased a further ten 
bars of silver for the Aso vaida at Rs. 59-4-0. 
An initial deposit of Rs. 1,000, in my opinion, 
became payable and maintainable by him 
having regard to the construction which I 
have-placed on the provision as to ths limit 
up to which commodities could be purchased 
without deposit in the letter of August 16, 
1939. That sum was not paid, nor was it 
debited by the defendants to the plaintiff, 
nor cid they call upon him to pay it, but he 
remained liable to pay it on October 5, 1939. 

On October 2, 1939, the plaintiff purchas- 
ed from the defendants seven lots of linseed, 
3,500 maunds, at Rs. 64-6 per maund. Ex- 
hibit (J) is the contract. Clause 5 provides 
for the payment on demand of an amount 
equivalent to twenty-five per cent. of the 
price of the contract of each transaction as 
an initial deposit and margin, and that mar- 
gin was to be retained by the defend- 
ants until the completion of the contract. 
Clause 6 provides for the payment of the re- 
quisite amounts of money covering the differ- 
ence due to fluctuations of the market, from 
time to time, as and when the same arise. 
These latter amounts are payable without 
‘demand. This was the first transaction which 
the plaintiff put through with the defendants 
in linseed. The contracts for this and the 
purchase of the silver of October 2, 1939, 
were enclosed in the defendants’ letter to the 
` plaintiff of October 3, 1939. He- did not 
- - receive that letter till October’5 or 6, 1939. 
It was ‘argued for the plaintiff that until he 
received the contracts'he would not know 


what the amount o$ initial deposit payable 


was. He*has howevei-conceded that he knew 
that linseed transactions were all made sub- 
ject to the- articles and bye-laws of the Mar- 
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wadi Chamber of Commerce, and twenty- 
five per cent. of the contract price is the 
amount required to be paid as initial depo- 
sit according to those articles and bye-laws. 
I think that the plaintiff must be treated as 
having agreed to pay that amount, but 
under cl. (5) of the contract no initial depo- 
sit is payable until a demand is made and 
no specific demand was made for such depo- 
sit. No initial deposit therefore was pay- 
able. It is common ground that Rs. 765 was: 
payable by the plaintiff in respect of the 
fall in the market on this linseed contract 
by October 5, 1939. Although he had not 
received the contract by the morning of 
October 5, he knew from the letter of August 
16, 1939, that he was liable to make pay- 
ments in respect of a fall in the market. 

On the morning of October 5, 1939, the 
position therefore was as follows: The plaint- 
iff had standing to his credit Rs. 4,101-15-6, 
the profit On his closed silver transactions. 
and was liable to pay to the defendants. 
Rs. 364-1-9 the premium onthe nazarana, 
and Rs. 1,975 and Rs. 765 in respect of the 
fall in the market on cotton and linseed. 
On that footing he had to his credit. 
Rs. 997-13-9. At the same time he was under 
an obligation to pay Rs. 500 in respect of 
the sale of gold effected on August 25, and 
Rs, 1,000 in respect of the purchase of silver 
effected on October 2, 1939, unless the de- 
fendants waived compliance with that objec~ 
tion. As I have already pointed out, it was. 
open to the defendants, if they chose to do. 
so, to waive payment of initial deposits. 
If they thought that their constituent 
was a Substantial party they might very 
well waive compliance with that require- 
ment of the contract. It is important to. 
bear this in mind, because when the defen- 
dants made, as I shall presently point out, 
a demand for Rs. 2,000, on October 5, while- 
the plaintiff must be taken to have known. 
that he was liable to pay the premium on. 
the nazarana and the loss in respect of the 
fall in the market on the cotton and the. 
linseed transactions, it by no means follows. 
that he must be taken to have known that 
the defendants were also insisting upon., 
payment of Rs. 500 on the sale of gold im 
August and Rs 1,000 in respect of the pur- 
chase of silver on October 2. He may very 
well have thought, the defendants not hav- 
ing debited him in fact with either of those — 
sums, and not having asked for payment ot- 
informed him: that they had debited him, 
that the defendants were not insisting upon. 
payment of those sums, and that he was in, 
credit with the defendants to the extent of. 
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Rs. 997-13-9. In his evidence he said that he 
looked into the accounts-and found that the 
demand for Rs. 2,000 was not justified. 

On October 5, 1939, there was also a fall 
in silver to the extent of Rs. 630 and a fall 
in gold to the extent of Rs. 2,125, but both 
these sums were payable only if required, 
and no demand had been made. Ifa demand 
had been made, under the terms of the 
contracts, the defendants would only have 
been justified in closing the gold and silver 
transactions if they had given a time for 
payment of the required margin, and it had 
not been paid within the time required. This 
must be borne in mind in considering the 
demand made on October 5, and the terms 
in which it was couched. On October 3, 
1939, the defendants sent to the plaintiff a 
telegram quoting rates, and they sent a 
similar telegram on October 4. The con- 
tention of the defendants is that the plaintiff 
ought to have known from these telegrams 
that the defendants were drawing his atten- 
tion to the fall in the market with the 
object of his providing them with margin in 
consequence of that fall. Neither of those 
telegrams, however, makes any demand for 
margin. 

On October 5, 1939, the defendants sent 
off at 7-15 a. M. a telegram to the plaintif, 
which was received at the telegraph office 
in Delhi at 8-43, giving the rates and saying 
“Remit two thousand wire.” It is not in 
evidence at what time that telegram was 
delivered at the plaintiff's office at Delhi, 
but he admitted that it must have been 
received at his office by 10-30 a.m., and was 
read by his son, but he stated that he did 
not see it himselftill about 11-30 a.m. He 
said further that after attending to other 
business he looked into the figures and came 
to the conclusion that the demand for 
Rs. 2,000 was not justified, and that he made 
up his mind to telephone to the defendants 
in Bombay after 8 P.M. that night, when 
he could do so for half rates. The defen- 
dants not having heard from the plaintiff 
closed his outstanding transactions at about 
3-15 p. M., on October 5, 1930, and sent a 
telegram to the plaintiff informing him of 
the rates at which they had closed. [tis in 
“ controversy as to whether the plaintiff tele- 
< phoned to the defendants on that night or 

not. He said that he did so and spoke to Ram- 
nayain Jauhar and told him that the closing 
was unjustified, I do not think it makes any 
difference whether the plaintiff telephoned 
that night or not, and, therefore, I do not go 
into that question. On October 6, 1939, in 
the evening the plaintiff sent ‘a; telegram to 
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the defendants in: which .he acknowledged. 
the receipt of their last -telegram and said 
“No right to close; buy same—difference of 
rates if any will be settled afteywards.’ It 
is contended that this telegram Is an accept- 
ance of the closing by the defendants. No. 
acceptance of-the closing was pleaded. : An 
application: was made for leave to amend 
para. 11 of the points of defence by adding 
after the words “on the said October 9, 

1939” the following words, 

“the plaintiff accepted the said alleged breach by 
his conduct in remaining silent till the night of 
October 6, 1939, and by sending his telegram on the 

night of October 6, 1939, containing the words ‘Received 

—no right to close buy same—difference of rates if 
any will be settled afterwards,’ on that ground and 

also in law.” 

I refused leave. The proposed amendment. 
introduced questions of fact. The plaintifi’s. 
case was closed and he had had no oppor- 
tunity of tendering any evidence which 
might have been necessary if acceptance of 
the breach had been pleaded. Asa matter 
of construction, I am clearly of opinion that. 
the telegram of October 6, 1939, was -not an- 
acceptance of the closing. It states in terms. 
that the defendants had no right to close. 
The request which follows to the defendants. 
to buy a like quantity of commodities, in my 
opinion, was an offer by him to the defen- 
dants to restore the status quo ante, and as. 
an inducement the plaintiff offered in the 
telegram to pay differences in rates if any 
there were. I am quite, unable, as the defen- 
dants would have me, do, to construe this 
telegram as meaning that he accepted the 
defendants’ right to close and was request-- 
ing them by that telegram: to do fresh busi- 
ness independently of the closing. 

As to the submission -made on behalf o£ 
the defendants that the - plaintiff accepted 
the closing by doing nothing till the night. 
of October 6, 1939, this was not pleaded, 
and quite apart from that the plaintiff in 
my opinion was entitled, if he chose, to say 
nothing. Unless he accepted the closing, he 
was, I think, in law entitled to look ‘to the 
defendants to carry out the contracts at the 
due date. He made it clear, I think, that he 
did not accept the closing by his telegram 
of October- 6, 1939. By their telegram of 
October 6, 1939, the defendants placed upon 
the- plaintiff’s -telegram the construction 
which: I place upon it. In that telegram they 
insist that they had closed rightfully and 
that they. could do fresh business only 
against margin: ` Thereafter, the plaintift-did 
nothing until October 14, 1939; when he sént 
a telegram to the defendants instructing them 
to close the purchases which he considered . 
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to be still outstanding by selling equivalent 
quantities. This the defendants declined to 
do. g : 7 z 

Were the defendants justified in closing 
because the plaintiff did not comply with 


their demand to remit Rs. 2,000 made on` 


October 5, 1939? In my opinion, they Were 
not. As was pointed out by their Lordships 
ofthe Privy Council in Diwanchand v. Weld 
& Co. (1) at p. 1497 contracts effected in dif- 
ferent markets for different quantities of 
particular commodities with different delivery 
dates, evidenced by separate memoranda, are 
inlaw for all purposes distinct the one from 
the other, and the liabilities of the parties 
thereof in respect of each are separate. I 
have drawn attention to the different pro- 
visions in the different contracts as to the 
liability of the plaintiff to pay initial deposit 
or margin. In some cases a demand is re- 
quired, in some cases itisnot. I have point- 
ed out that, apart from the initial deposit of 
Rs. 500 in respect of the gold transaction and 
Rs. 1,000 in respect of the outstanding silver 
transaction, the plaintiff was still in credit 
with the defendants on October 5, 1939, in 
the sum of Rs. 997-13-9. J have also pointed 
out that the defendants being entitled not 


- to insist upon the payment of initial deposit, 


if the plaintiff did not pay it and the defen- 
dants neither debited him with the amount 
to his knowledge, nor made any demand, the 
plaintiff was in my opinion entitled to assume 
that the payment of initial deposit was not 
for the time being insisted upon. 

This being the position, the defendants 
made a demand upon the plaintiff to remit 
Rs. 2,000 without specifying what it was for. 
It is true that the market was falling heavily 
and that on the morning of October 5, the 
defendants could have insisted not only 


' upon the payment of initial deposits, if they 


had asked for them, but also upon payment 
of a loss of Rs. 630. in silver and Rs. 2,125 in 
gold if they had asked for payment of these 
losses, in addition to the losses in cotton and 
linseed which I have taken into account in 
stating iù what amount the plaintiff was 
at that moment in credit. I am however 
clearly of opinion that where there are sepa- 
rate outstanding transactions with different 
provisions as to initial deposit and margin, 
the commission agent, or pakka adatia, if he 
wants to insist upon the payment of margin, 
so as to give him a right to close any trans- 
action for non-compliance with the demand, 
must specify to the constituent in respect 
of what outstanding transaction the demand 


(1) 28 Bom. L R 1488 (1497); 88 Ind. Cas. 54; AI R 
1925 P C 150; (1925) M W. N 459 (P.O). 
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is made, and what is the amount of the de- 
mand in respect of it. The constituent may 
wish to comply with the demand in respect 
of some transactions so as to keep them 
alive, and not wish to comply with it in 
regard to others. Quite apart from the 
question what exact amount was due by the 
plaintiff to the defendants on October ð, 
1939, in my opinion, the defendants, having 
made one general demand for Rs. 2,000 in 
reference to all the outstanding transactions 
were not entitled to close all those out- 
standing transactions that demand not hav- 
ing been complied with. 


ma 


Even, if the demand for margin made in 
the form in which it was made, had been justi- 
fied, Iam of opinion that the the time allowed 
by the defendants to the plaintiff to comply 
with if was wholly unreasonable, assuming 
that the telegram making the demand is 
taken to have been received by the plaintiff 
by 10-30 a. m., on October 5, 1939. It was 
in my opinion who!ly unreasonable for the 
defendants to close all the outstanding 
transactions by 3-15 p. M. in the afternoon as 
they did. The period between 10-30 a. M., 
and 3-15 r. mM., in my opinion, was not suff- 
ciently long to give tothe plaintif an op- 
portunity of complying with the demand if 
he had been minded todoso. My attention 
was drawn, in support of the plaintiffs 
argument that the closing was wrongful, to 
Ganpat Mal Sundar Das v. Kehr Singh 
Balwant Singh & Co. (2) where the facts 
were somewhat similar to the present case. 
On the facts of the present case I hold that 
the closing was wrongful. The next question 
arising is, what is the result in law of a 
wrongful closing by a pakka adaita of his 
constituent’s outstanding contracts. I was 
referred to Michael v. Hart & Co. (3). In 
that case the defendants, a firm of stock 
brokers, in pursuance of a contract in that 
behalf, bought shares on the Stock Exchange 
on behalf of a principal, and contracted 
that they would at any time before the gsett- 
ling day, if so directed, sell the same upon 
the principal’s behalf. Before the settling 
day arrived, the defendants in breach of 
their contract sold the shares without the 
principal’s consent. Wills, J. held that in 
an account taken between the defendants 
and the principal the latter was entitled to ` 
be credited, in respect of the shares so 
“wrongfully sold, with the highest price that 
the same might have realized in the market 


(2) I L R (1937) Lah. 683; 174 Ind. Cas, 827; A I R 
1937 Lah. 581; 40 P L R 166; 10 R L 605. 
(3) (1901) 2 K B 867. 
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at any time between the date of the sale 
and the settling day. 

The case went to the Appeal Court and is 
reported in Michael v. Hart & Co. (4) 
Collins M. R., in the course of his judgment 
pointed out that where there has been an 
anticipatory breach of a contract that has 
not of itself the effect of rescinding the con- 
tract for there must be two parties.to a 
rescission. It gives the other party to the 
contract the right if he chooses to treat the 
contract as rescinded; on the other hand, he 
may refuse to treat the contract as rescinded 
and hold the party repudiating the contract 
to his obligation when the time for perfor- 
mance arrives. Having regard to the opi- 
nion expressed by the Appeal Court in that 
case in the course of the hearing, the parties 
Came tO an agreement and the case was 
decided upon the footing that the plaintiff 
was entitled to insist on performance of the 
defendants’ contract atthe end of the May 
settlement, and to measure his damages with 
reference to the prices of the stocks at that 
date. The question whether the plaintiff 
had a right to have the damages estimated 
with reference to the highest prices at 
which the stocks had stood in the interval 
between the closing of the plaintiff’s account 
and the end of May, as Wills, J. had decided 
was left open. On the authority of that 
case, if the defendants had been merely com- 
mission agents, I should have held that the 
plaintiff, not having accepted the closing of 
the contracts, was entitled to treat them as 
if they had not been closed and to look to 
the defendants to carry them out on the 
respective due dates of the contracts. 

The defendants however are not ordinary 
commission agents; they are pakka adatias; 
and I have to consider whether that fact 
makes any difference. In Kanji v. Bhag- 
vandas (5). (and on appeal at p. 611), 
Chandavarkar, J. drew attention to the 
eustom that whena pakka adatia receives 
a secqnd order from his constituent to enter 
a cross-contract and cover his first order 
against the due date, the pakka adatia is 


not bound to carry out the second order. 


in case owing to-loss of credit he is unable 
to do so, and all that he is bound to do is to 
inform the constituent accordingly so as to 
bnable the latter to put through his order 
through some other pakka adatia. In 
Baldeoshahait Surajmal & Co. v. Radha- 
kishan Joharilal (6) I expressed the opi- 
(4) (1902) 1K B 482; 71LJ KB 265; 86 L T 474: 
50 W R 308; 18 T L R 254. . 
(5) 7 Bom. L R 57. 
° (6) 41 Bom. L R 308; 183 Ind. Cas, 22; A I R 1939 
Bom. 225; 12 R B 60. 
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nion that the judgment m Kanji v. Bhag- _ - 
vandas (5) by necessary implication involved. 
a positive custom that when a pakka adati: 
receives a second order from his tonstituent 
to enter into 2 cross-contract to cover his 


first order, the pakka adatia is bound to do 


so unless circumstances exist which relieve 
him from that obligation. 

The case in Baldeoshahai Surajmal 
& Co. v. Radhakishan Johrilal (6), went 
to the Appeal Court, and neither of the 
Judges in the course of their judgments 
appear to have thrown any doubt upon my 
view ofthat custom. Having regard to the. 
opinion which I have expressed, I approach 
this case as if the defendants had wrong- 
fully closed the outstanding transactions. 
If they had not closed the outstanding tran- 
sactions it was open to them at any time to 
insist upon payment of any initial. deposits 
unpaid, or to demand payment of margin 
by a proper notice-or noticesin that behalf 
and to close the plaintiffs outstanding 
transactions if he failed to comply with 
specific demands made in reference to the 
specific contracts in that behalf. The de- 
fendants made no such demads but main- 
tained the position that they had rightfully - 
closed the transactions. The plaintiff by his 
telegram of October 14, 1939 called upon the 
defendants to close his outstanding tran- 
sactions. In my opinion he was entitled to 
doso. He had not failed to comply with 
any lawful demand for margin, and 
when the plaintiff gave the defendants 
instructions to close they did not rely upon 
any ground which could properly relieve 
them from the ordinary obligation of a pakka 
adatia to act on the instructions to close 
before the due date; all that they said was, 
in their telegram in reply, that they could 
do fresh business against deposit. 

I have come to the conclusion that the 
transactions must be treated as still out- 
standing, that the plaintiff was entitled to 
give the order to close, that the defendants 
ought to have acted upon that order, and 
that the plaintiff is entitled to be put in 
the position in which he would have been 
placed if they had carried out his instruc- 


-tions. This case, in my opinion, differs from 


that in Michael v. Hart & Co. (3), because 
of the peculiar obligation imposed upon 
the commission agent to close-at any time 
upon instructions before the due date. But 
for that special obligation, I should - have 
held that the plaintiff's right to an account 
would have depended upon the’ prices reign- 
ing atthe due date. But, because of-the 
special obligation imposed by custom on a 
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pakka adatia, my view is that the plaintiff is 
entitled to have an account taken on tke foot- 
ing of the prices prevailing on October 14,1939. 
The figuregupon that basis are set out in 
Ex. (H) to the plaint. Upon tke figures pre- 
vailing in the market on that day,. the 
plaintiff sustained a Joss of Rs. 525 in cotton, 
he made a profit on thesilver transaction of 
Rs. 630 and onthe linseed of Rs. 382-13-0. 
Bringinginto account those two last sums 
and his original profit on the previous silver 
transactions and deducting therefrom the 
lossin cotton and the sum of Rs. 364-1-9 for 
the premium on the gold, the amount due 
and payable by the defendants to the plaint- 
iff on October 14, 1939, if the plaintifi’s in- 
structions had been acted upon, would have 
been Rs. 4,225-10-9. . 

The plaintiff, in? my opinion, is entitled 
to recover that sum and the defendants fail 
on their counter-claim. (His Lordship then 
recorded findings on the issues and con- 
cluded.) I pass a decree in favour of the 
plaintiff for Rs. 4,225-10-9 with interest there 
on at six per cent. perannum from the date 
of the filing of the suit, viz., February 3, 
1940, till judgment. The plaintiff will also 
have the costs, including costs of the Cham- 
ber Summons for directions, and interest on 
judgment at six per cent. per annum. The 
counter-claim is dismissed with costs. Hav- 
ing regard to the strenuous manner in which 
this suit has been contested and the length 
of time it has been taken, Ido not think it 
proper to quantify the costs, but allow them 
to be taxed in the usual way. 


D. Suit decreed. 
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mnst happen logically, the wrong-doers are also share- 
holders. these share-holders as a matter of course must 
be excluded from the category of the plaintiffs ; hence 
the phrase ‘‘ except those who are defendants.’ In 
such cases the primary fraud must be clearly indi- 
cated. It is the gist of the action, although no doubt 
the pleading or the particulars may be so framed as 
to stress the dominance of the majority and the 
effectuation of the fraud through that dominance. 
Where a decision of the directors is attacked on the 
ground that it is injurious to the company, the direc- 
tors should be parties. Where that act of the direc- 
tors so impeached has been confirmed and is still im- 
peached on the basis that the directors have got that ` 
confirmation by controlling the maiority, still those 
directors should be parties. [p. 39, col. 2; p. 41, col. 2.] - 

[Case-law referred to.] 

Generally speaking a person cannot charge a majo- 
rity in the company with wrong in adding to the voting 
power of the directors. There is no inherent wrong 
in that. A majority can increase its own majority, 
generally speaking, unless there be an element of ex- 
propriation cr coercion. [p. 42, col. 2.] 

Messrs. S. M. Bose, B.C. Ghose and H.. 
N. Sanyal, for the Plaintiff. 


Messrs. S. N. Banerjee (Sr.), K. P. Khai- 
tan, J. A. Clough and B. N. Dutt Roy, for 
the Defendant (Company.) 


Judgment.—The defendant company: 
was formed as long ago as1874 with a capi- 
tal of eight lakhs divided approximately into 
800 shares. Since that date, it has had 
its ups and downs, but it has spun and 
woven. It has made its profits. It has turn- 
ed out goods, and no doubt if its manage- 
ment would devote its attention more ex- 
clusively to spinning and weaving it would 
be a flourishing industrial concern. Among 
the downs, may be mentioned the winding 
up petition of 1930, which ultimately result- 
ed in borrowing some 70 lakhs upon deben-. 
tures. In 1931 largely I gather as the result 
of the need for finance managing agents 
were obtained in the shape of the Jhajharia, 
and Dhandhania families, who combining 
into the unit of Morarji Goculdas & Co., be-. 
came for a period the managing agents. 
If I recollect rightly, the Jhajharias became. 
selling agents under an agreement, the term 
of which was 20 years. The managing agents 
under their agreement became liable for 
advances to the extent of 20 lakhs in two 
stages. These advances were secured by 


‘the company by hypothecating its stock and 


by depositing debentures of a certain - ag-' 
eregate value.. The actual management of: 
the company was carried on by Ramdhone- 
das Jhajharia, who gave evidence before me. 
In January 1933 the managing agents were. 
dismissed. Ofthe directors who took that 
action only one survives, Mr. Cama. This 
breach between the Jhajharias'and-the comas 
pany led to a‘’series of suits :. a suit by one 
e 
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member of the Jhajharia family impugning 
the act of the directors; a suit by Morarji 
Goculdas .& Co. for damages and/or specific 
performance of the managing agency agree- 
ment; a suit by the Jhajharias in respect 
‘of certain debentures relating to their loan; 
and lastly to certain disputes between the 
Jhajharias asselling agents and the com- 
pany, waich were submitted to arbitration. 
-The selling agency dispute seems to have 
dragged on indefinitely. In the suits the 
‘Jhajharia interest with the exception of the 
-debenture suit seems to have been uniformly 
unsuccessiul, subject to this that the manag- 
ng agents’ suit is still under appeal to the 
Judicial Committee. 

For the period 1933 to 1937 there were no 
managing agents. In February 1937 again 
coupled with arrangements for further ad- 
vances, this time to the extent of 12 lakhs, 
‘the Murarkas were appointed managing 
agents, and the trouble already indicated be- 
came more acute. The Jhajharias before 
- August 1938 had acquired some 255 shares. 
They represented what might be called the 
opposition; in particular, they were demand- 
ing some form of enquiryinto the manage- 
ment ofthe company. On August 31, 1938, 
-there was a company meeting, which has 
been the subject-matter of conflicting evi- 
.dence, rather the circumstances surround- 
ing that meeting have been the subject- 
matter of conflicting stories. The plaintiffs’ 
casé, generally speaking, 1s that the incidents 
of this meeting and those surrounding it con- 
tained, ‘à successful attempt to buy over or 
dispose of the opposition. To this incident 
and its implications I may have again to 
refer. In February 1939 the selling agency 
was terminated, according to the Jhajharias, 
wrongfully. This matter was also referred 
to arbitration. Apparently the company 
claimed against the Jhajharias considerable 
sums alleged to be due from them in their 


-capacity as selling agents and in pursuance - 


-of this claim the company or the directors 
purported to declare a len over a large pro- 
portion of the Jhajharias’ shares, I think 211 

. Shares. : Shortly after this, at any rate before 

the end of 1939 the Murarkas caused them- 

‘selves to be registered as owners in respect 

_ of 163 shares out of the 265 originally ac- 
-quired by the Jhajharias. The Murarkas 

* claimed to obtain these by purchase; the 

‘ Jhajharias claimed that the Murarkas were 
‘noemore at the highest than sub-pledgees, 
.the intermediate pledgees being the Dal- 
“mlas. l 3 i 

In January 1940 a tender was made in 

e order to procure the release of these shares 


-for yoting power. 
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unsuccessfully. Then followed first Police 
Court proceedings, and then a suit in the 
High Court of Bombay for a declaration of 
title in respect of 163 shares and for inciden- 
tal reliefs including an injunctian restrain- 
ing the Murarkas from making use of them 
The importance of this 
latter matter is that on February 13, 1940, 
the directors had approved a report of the 
manager of the Mills dated February 6, 1940 
recommending an expenditure on machinery 


-to the extent of 16 lakhs or more and for 


the purpose of raising 16lakhs the directors 
recommended an increase of capital, 2. e, 
to double the capital of the company and 
had called a meeting of the share-holders 
for this purpose advertised for March 19. 
The injunction therefore was specifically 
directed to prevent the Murarkas from using 
the votes represented bythe 163 shares at 
the proposed meeting. The injunction was 
not obtained. On March 3, 1940 this suit 
was filed in the Calcutta High Court by 
the plaintifis, a private company, the share- 
holders of which are, I gather, the members 
of the Jhajharia joint family, holding one 
share in the defendant. company. An in- 
junction restraining the directors from 
acting and prohibiting the company meet- 
ing was sought. On the hearing of the ap- 
plication before McNair J., some arrange- 
ment was arrived at, asthe result of which 
a fresh circular was-issued on April 29, 
1940, for a meeting to be held on May 15. 


-A second. application for- injunction was 


made to me. I refused the injunction for 
reasons which are now immaterial but which 
I may possibly have to qualify when 1 come 
to'discuss the legal aspects of this case. 
The meeting was therefore, held and a re- 
solution passed in the following proportion; 
412 for the resolution, 134 against. I will 
refer to the voting in greater detail here- 
after. 

One of the questions of fact which arises 
is the necessity or otherwise for new machi- 
nery. Therefore, a considerable part of the 
evidence, oral and documentary, has been 
directed to the suggestions made from time 
to time with regard to the replacements and 
improvements. The principal proposals may 
conveniently be enumerated here. They are 
relied upon by the plaintiffs to show that 
nothing like a thorough overhaulin February 
1940 had even been proposed, and by the 
defendants to show that there always had 


„been a necessity, and there was a continuing 


necessity, for replacements or better ma- 


-chinery. In 1935 there was .a proposal ‘by 
‘the then managér to make replacements to 


~_ 


|| 
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the value: of about 5 or 6 lakhs, In 1936 
there was an informal meeting of the share- 
holders, at which Ramdhonedas himself was 
present, at which the need for new finance 
for new machinery was mooted. In 1937 
the recently appointed mangging agents, 
the Murarkas, if I recollect rightly, obtain- 
ed a report from the present manager Mr. 
Ranchorelal. That” was before his actual 
appointment. And in 1938 Mr. Ranchorelal 
made a report recommending the expendi- 
ture of a very modest figure of Rs. 35,000. 
In 1939 Mr. Ranchorelal made a fresh report 
recommending an expenditure of 5 1/2 lakhs. 


On July 13,1939, this scheme was placed - 


before the directors, who adjourned consi- 
deration of it to the month of October. The 
adjourned meeting took place at the Mills 
on October 8, 1939, and at this meeting the 
directors after referring to the increase of 
prices called upon the manager to make a 
fresh report showing what was urgent and 
what could be deferred and asking him to 
spread the budget expenditure on new 
machinery or replacements over‘a period of 
three years; also directing the managing 
agents to invite quotations. 

No other resolution cf the directors in- 
tervenes before the report of Mr. Ranchore- 
‘lalof February 6/7, 1940, which we may 

refer to as the big report. This, as I have 
already said, was considered by the directors 
on February 13, 1940, and for the first time 
the proposed increase of capital is referred 
to as “the financial scheme.” Where and 
when this scheme had originated is not 
clear, but as arasult apparently of discus- 
sion the scheme ultimately embodied in the 
resolution placed before the company was 
adopted by the directors The shares were 
to be issued ata premium of Rs. 1,000. It 
was also resolved that the new issue should 
be under-written by the managing agents 
at a commissionof 2 per cent. It may be 
convenient to state here that the manag- 
ing agents are a partnership firm, four 
partners of which are share-holders in 
the defendant company and two partners 
are directors. The next directors’ meeting 
was on February 28, 1940, when various 
documents were approved and the under- 
writing agreement concluded by resolving to 
accept the offer of Murarka & Co., contained 
in their letter of February 28` 1940. On 
March 13, 1940, there was a joint meeting of 
the directors and the trustees of the deben- 
ture-holders. If b remember rightly, the 
-trustees are represented on the Board by two 
directors who, are not share-holders. The 
proceedings of this meeting have been 
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relied upon by the plaintiffs in connection 
with their case that this machinery was not 
necessary and ib does appear from the dis- 
cussion recorded (for no resolution .was 
actually passed) that the trustees for the 
debenture-holders doubted the necessity for 
so much expenditure on new machinery. 
There are indications that the directors and 
the managing agents themselves, at any rate, 
did not regard the money as urgently re- 
quired for the purchase of new machinery 
and anticipating the inferences which I may 


“draw, J am inclined to discover indications 


that the additional capital was regarded asa 
most useful addition to the funds required 
for running expenses. 


1 propose now to discuss the pleadings 
and the issues that arise. There were two 
applications for injunction before me. The 
first was made on May 13, before the meet- 
ing washeld. The second application was 
made on June 4, or thereabouts to restrain 
the company from acting upon the resolu- 
tion and that I rejected upon grounds which 
are not now material. Ai the beginning of 
the hearing an application was made for 
amendment, first informally and then for- 
mally, and -my judgment of June 3, allow- 
ing amendment to be made should be read 
in connection with the judgment now given. 
Formal issues were not recorded and for this 
reason that having regard to the discussion. 
with regard to amendment and the points 
involved, they have been clear to all, namely 
(2) Jurisdiction ; (ii) questions involved in 
the frame of the suit including all questions 
of parties, particularly pleading of fraud 
and so forth ; (iii) was there a fraud as 
alleged ; (iv) is the plaintiff entitled to relief, 
and ifso,to what relief? I proposed to 
deal first with the second issue or setof 
questions, namely the frame of the suit and at 
some length. In the plaint the persons who 
appear to be charged with fraud or concern- 
ed in the fraud are of three classes, manag- 
ing agents, directors and share-holderg. It 
is not easy to distinguish in the original 
plaint the party charged with whatI shall 
call “the substantive offence.” The phrase 
is repeated “managing agents and/or the 
directors” but reading the whole of it, and | 
in particular para. 15, the case, as I under- 
stand it, is that the managing agents coerced ` 
the directors and the directors coerced the 
share-holders, the real wrong-doer on ethe 
facts alleged being the managing agents. 
Put from the other hand of the scale the 
majority share-holders are assisting the 
directors who are assisting the managing 
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agents to commit a fraud, that is from above 
down or from down upwards. 

Generally speaking, however, the matter 
of. principle may be discussed as if the 
wrong-doers were the directors, so simplify- 
‘Ing the facts to bring them more in accord- 
ance with the English authorities where 
Managing agents do not figure. So read, 
the charge is that the directors (for this pur- 
pose including managing agents) procured 
the increase of capital with the immediate 
_ object of acquiring the majority of shares 

and with the ultimate object of avoiding 
enquiry and causing detriment tothe com- 
pany. The directors are supported by the 
majority of share-holders in the company 
meeting, that support being due either to 
the influence or the coercion of the directors 
or the joint fraudulent intent’ of the support- 
ing share-holdera, and it was thus that the 
resolution was passed in company meeting. 
That, apart from the specific question of the 
underwriting commission, is the gist of the 
case. That being so, Mr. Banerjee, sup- 
ported by the authorities which his learned 
junior ransacked, has attacked the plaint in 
its head, in its body and in its tail, that is to 
say cause title, body and prayer and has 
sought to show that the animal is not known 
to legal science. This has logically led to 
an enquiry as to the nature of this suit in- 
volving an enquiry, as to what kind of suits 
of this nature are allowed by the law. 

I propose, as shortly as I can without 
going into the cases in detail, to explain my 
understanding of the matter. There can of 
course be suits by share-holders against the 
company for individual wrong done to them. 
Apart from individual wrong there may be 
suits to restrain acts ultra vires. There is 
no question of ultra vires in this case and 
I propose to confine the discussion to suits 
other than those based upon complaints of 
acts ultra vires, although I am not sug- 
gesting that there is any fundamental 
difference in principle. Suit to restrain acts 
uliea vires and suits to restrain certain acts 
about to be discussed notwithstanding that 
the acts have the support of the majority 
of share-holders, are both exceptions to the 
rule that the Court will not interfere in the 
affairs of the company or with the decision 
of the majority. The Court interferes in 
case of an ultra vires act, because it is not 
an act within the constitution. In the other 
cléss of cases the Court interferes upon a 
different basis. They have been referred 
to generally as cases of “fraud upon the 
minority.” These cases of “fraud upon the 
* minority” however are, in my opinion, only 


‘thing as a legal war of.parties. 
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special examples of an action by the com- 
pany for what is in theory regarded asa 
wrong done to the company, a special form ~ 
of the suit being adopted as a matter of 
machinery to obtain relief under special and 
peculiar circumstances. If the wrong-doer 
has.the balance of power, and, therefore, the 
company does not take action, there are two 
courses open. The minority may take the 
risk and boldly use the companys name. 
The other course, and what has been thought 
to. be the better course, where the wrongul 
act is supported by the majority, is for the 
minority share-holders to sue in their own 
name or, aS a matter of convenience, for a 
share-holder to sue on behalf of himself and 
all the other share-holders. If, however, as 
generally happens and must happen logic- 
ally, the wrong-doers are also share-holders, 
these share-holders as & matter of course 
must be excluded from the category of the 
plaintiffs ; hence the phrase “except those 
who are defendants.” 

In a suit so brought, the complaint is said 
tobe of a “fraud on the minority.” Ifby 
this itis understood that the minority in a 
company have some natural right to sue a 
majority which is oppressing it, if it is sug- 
gested that there is any such thing legally 
as a wrong done by 4 bigger group to a 
smaller group within the company and, there- 
fore, there is a class of action by a minority 
qua minority against a majority qua 
majority, I disagree. There can be no such 
Brown v. 
Bristish Abrasive Wheel Co. (1) isin my 
opinion not an authority for such a theory 
nor did Mr. Sanyal cite it as such. In that 
case, if I remember rightly. the Court would 
not allow an alteration of articles so-that 
the majority could expropriate a small 
minority. It was not allowed as being con- 
trary to justice. The real significance of 
it, in my opinion, is that it was a violation 
of the constitution, so to speak, the rights 
in other words of all share-holders who are 
all citizens. Although this is a matter of 
theory its results on matters of practice are 
unusually important. The primary wrong is 
the wrong done to the company ; in other 
words all the share-holders There is, itis 
true, a secondary wrong in the suppression 
of the opposition of the minority, the over- 
whelming of the minority. In the normal 
case the distinction is purely theoretical, the 
wrong-doers are theniselves the majority. I 
can concejve, howeverfof cases where the 
distinction may become apparent, in other 
(1) (1919) 1 Ch. 290; 88 LJ Chi 143; 120 LT 529; 
63 S J 373; 35 T L R268. L 
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words, where the primary wrong-doers, those 
committing the fraud or the wrongful act, 
are not themselves the majority but get the 


- support of the majority. 


In my opinion if this is the principle, how- 
ever imperfectly expressed, it explains the 
matter of the form adopted in the frame of 
the suit as itis familiar to English lawyers. 
The formula adopted in the Atwool v. Mer- 
ryweather (2) series of cases is as J under- 
stand this: I retain the symbols which were 
used in the discussion with Counsel. Alphabet 
Ltd, 24 share-holders A—Z. X, Y, Z are 
putting the property of the company into 
their pockets, whether it be a contract, whe- 
ther it be commission or anything else. A, 
Y,Z are both share-holders and directors. 
They have the majority on the board of 
directors and can, therefore, make this pre- 
sent to themselvess They are able to over- 
ride opposition in the company because, 
though possibly inferior in number they 
control the majority: of votes, either as 
holders or possibly through share-holders 
under their control. For instance Z might 
be the director making himself present and 
X-Y share-holders supporting. Now, the 
formula of a suit is ‘‘A’’, on behalf of himself 
and all other share-holders of the company, 
except those who are defendants V-X-Y-Z and 
Alphabet Ltd. It seems to me that in order 
to provide a'process the law regards the 
company for the purposes of the suit as split 
up intoits units. The presence of the com- 
pany as defendant requires explanation. For, 
if the company is the plaintiff, why should 
the company also appear as the defendant? 
Spokes v. Grosvenor Hotel (3) indicates the 
answer. It is there in order that it may 
enjoy the benefit of any relief obtained for 
if by share-holders and to be bound by any 
decree made. I may refer to this again in 
connection with Mr. Sanyal’s argument on 
parties, but-I do not regard the company as 
being the real defendant. If that be the cor- 
rect formula, I come now to consider Mr. 
Banerjee’s_ criticizm of the cause title in 
this suit, first as a pure matter of form and 
then still as a matter of form but indicating 
a substantial defect. 

It is tobe noted that for reasons which 
we need not discuss but which can well be 
appreciated, the plaintiff here sued on be- 
half of himself and “other share-holders of 
the defendent company,” i. e., a number of 
them unspecified. All that is on the plain- 
tiff’s side, is the plaintiff plus an unspecified 

(2)(1868) L R5 EQ 464n; 37 LJ Ch. 35. 

(3) (1897) 2Q B124; 66 LJ.QB 572; 76 LT' 679; 
45 W R 546. < 


body, or an unidentified body of “other 
share-holders”, 4. e., “A plus others’, On 
the defendants side there is the company. 
If this be regarded as split into its Integers, 
that means A to Z. As a matter of form, in 
my opinion, this is not In accordance with 
the English precedents. Mr. Sanyal. has 
showed me certain cases where the share- 
holders on what I call the credit side do not 
appear to balance the share-holders on the 
debit side, but on principle that is the ob- 
ject to be aimed, at and for the reason al- 
ready indicated that all the share-holders 
are suing or presumably suing as a substi- 
tute for the company, only excepting those 
share-holders who will not actually join the 
plaintiffs. In my opinion however the ab- 
sence of any defendant other than the com- 
pany is not a defect merely of form and it 
is in connection with this point that I shall 
have to discuss Mr. Sanyal’s arguments. Ii 
my view is correct, the wrong charged is not 
a wrong done by X Y Z to AW. It is nota- 
wrong of class -upon class, but itis a wrong 
done by X Y Z, in theory at any rate cn A Z. 
XYZ commit a wrong upon a group of 
which they are themselves integers, because 
by that wrong they obtain advantages 
superior to the detriment caused to themselves 
as members of that group. In the typical 
case Atwool v. Merryweather (2), Cook v. 
Deeks (4) series, X Y Z are directors, they 
are doing the wrong and they are the majority 
who hold the power in the company. 

Two questions seem to me to arise, first, 
is it sufficient to plead simply the domin- 
ance of the majority of the share-holders or 
what I call the secondary fraud? In my 
opinion, the primary fraud must be clearly 
indicated. It is the gist of the action, al- 
though no doubt the pleading or the parti- 
culars may be ‘so framed as to stress the 
dominance of the majority and the effectua- 
tion of the fraud through that dominance. 
That was the way this pleading and the 
amendment was framed and I deem that to 
be sufficient so long as it is made clear what 
precisely the real wrong is and who is com- 
mitting it. But the second question is this : 
Must not the wrong-doers be specified and 
being specified, be made party defendants 
to the action ? It might, I conceive, be suffi- 
cient to make them parties gua share-holders, 
although if the primary wrong be as it is in 
this case that of the directors, it seems to 
me right and proper they should be sued 
qua directors. What I mean is this: It 
geems to me better at any rate not to re- 


(4) ATR 1916 PG1G61;(1916)1A0 554;85L J 
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gard their fraud qua directors as merged in 
the act of coercion by the majority. Whe- 
ther that view be or be not correct, it is my 
opinion that you cannot charge the com- 
pay with committing the fraud. A to Z 


minus X Y Z-cannot charge AtoZ with, 


committing a fraud. Hence the sense of 
suing Y Z specifically as wrong-doers, making 
plaintiffs the whole alphahet minus X Y Z 
and adding the company as defendants. Į 
do not think that the converse of this is 
good, that is to say specifying the plaintiffs 
and then making some sort of a body of 
defendants out of the residue. Moreover, as 


a matter of form, this was not done because’ 


the plaintiffs are not actually specified or 
identified. In my opinion X Y Z or those 
represented by these symbols on the facts 
should be sued. In this case it is to he 
remembered that the real wrong-doer the 


managing agent firm, is not only the direc- 
tors but something beyond the directors, a 


partnership of which certain members are. 


directors and certain members are share- 
holders. Whether I be right or wrong-on 
this point, I am indebted to Mr. Sanyal for 
a very careful argument upon it which I 
have analyzed as follows: 

That asa matter of form in England, we 
_ do not find in this class of case, the parties 
or share-holders invariably balanced. He re- 
ferred to Brown v. British Abrasive Wheel 
Co. (1) and I think I have seen one other case 
where the balance. did not seem to be per- 
fect. There is a danger in India of becoming 
more technica] on those points than is war- 
ranted by the English Law, but although I 
have stressed the matter of form. I have 
intended to do so as indicating the principle. 
(2) A point I have already mentioned, that 
the company is the real party: Spokes v. 
Grosvenor Hotel (3). As I read or have read 
this case, that is not the significance ; on the 
contrary, I think the implication is that the 
company isin fact suing for wrong to the 
company, but that because certain shgre- 
holders are the: plaintiffs, the company as a 
unit must be on the record for finality and 
completeness. J read the observation in this 
case as strengthening the view that it is 
really a suit by the company against the 
wrong-doers to the company, and that the 
“company cannot sue itself. In that case, if 
I remember rightly, one of the wrong-doers 
was a third party. I have no doubt that 
there was relief sought which necessitated 
_the presence of that third party and the 
wrong-doing director as a defendant. -(3) 
This brings me to Mr. Sanyal’s most import- 
. ant point, namely that the presence of 
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defendants is,to be regulated by the reliefs 
sought and that where the reliefs sought are 
effective by an order on the company, the 
directors and managing agents being ser- 
vants and agents of the company, it is not 
necessary to make any other person a party. 
(4) Next, Mr. Sanyal dealt with the other 
aspect of the matter, namely the necessity of 
having before the Court the party charged 
with fraud; and this is where in my opinion 
he experienced his greatest difficulty. He 
attempted to get rid of it in, two ways, and 
I hope I am not doing an injustice to his 
argument by an analysis, which is neces- 
sarily imperfect. First, that in substance 
it is a wrong done by the company to itself, 
and therefore, ifthe company is present as 
defendant there is nothing to preyent the 
Court making the declaration that the com- 
pany has wronged itself Alternatively, 
that it is a wrong by the majority of the 
share-holders. On this line he is faced by a 
second difficulty, that the wrong-doing share- 
holders are not defendants except by an in- 
accurate process of subtraction of an uncer- 
tain number of plaintiffs. 


Now this idea of the real wrong-doer being 
the majority is, I think, based upon the con- 
ception of the directors’ or the managing 


agents’ wrong being absorbed or merged 


into the general wrong of oppression by the 
majority. .I have already expressed my view 
on that. In my opinion the gist of the wrong 
is still the advantage gained or intended to 
be gained by Z. Notwithstanding that, Z 1s 
supported in obtaining his advantage by X 
and Y share-holders under his control. The 
gist of the wrong is still, and I am probably 
repeating myself, Z obtaining an advantage 
by using his power over X and Y, or put 
otherwise, X, Y Z conspiring to assist Z to 
get his advantage. If you take the latter 
point of view X, Y, Z are the wrong-doers, 
and X, Y, Z have not been sued.. It may 
be that Mr. Sanyal is right in suggesting that 
it is not really or solely a question of parties. 
It may be that the Court should ‘insist, 
where ‘fraud is charged, that in proving 
that case the ‘‘accused” should be before 
the Court. That it should, ` therefore, 
be looked at rather from the point of view 
of particularity than of parties. My ruling 
for what it is worth is as follows: Where 
a decision of the directors is attacked on the 
ground that it is injurious to the company, 
the directors should be-parties: Where that 
act of the ‘directors so impeached has been 
confirmed and is still impeached on’ the 
basis that the directors have got that con- 
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“firmation by controlling} the majority, still 
‘those directors should be parties. 

. The above discussion or analysis is based 
upon the inferences I have drawn from 
Atwool v. „Merryweather (2), Cook v. 
Deeks (4) series. Mr. Sanyal very pertinent- 
ly pointed out that in the majority, if, not 
all, of those cases, the wrong of X, Y, Z was 
some form of taking, and therefore, some 
form of relief was required directly against 
X, Y, Z and on this. ground sought to dis- 
tinguish the case before me. It is for this 
reason that I omitted the Fraser v. Whalley 
(5) series, the facts of which are analogous to 
the case made by Mr. Sanyal. “In Fraser v. 
Whalley (5) the details are complicated, but 
in substance there were twb parties differing 
upon policy, and what was called the 
Whalley group had the balance of power as 
directors. The Fraser group had the power 
m the company. To meet the situation 
the directors proposed to issue or 
shares. The formula for the suit was F on 
behalf of the share-holders except the de- 
fendants against the company, and the direc- 
tors forming the Whalley group. The 
Court refused to concern itself with the ques- 
tion of policy but, as I read the observations 
at pp. 29,30 and 32*, notwithstanding that 
the directors had no ill intent they were re- 
garded as 
with the management of the company 
qua company and thus causing a mis- 
chief tothe company. The directors were 
restrained from issuing the -shares. In 
Punt v. Symons & Co. Ltd. (6) the applica- 
fion was for an injunction to restrain a 
confirmatory meeting of the company to 
confirm a resolution by the company to alter 
the articles for the purpose of changing the 
balance of power. The directors had issued 
certain new shares in order to get the resolu- 
tion passed. Now I am not sure whether 
the directors were defendants. It may be that 
Mr. Sanyal is right; but I think not. 


In the last case Piercy v. Mills & Co. Ltd. 
(7) the plaintiff sued for a declaration that 
allotments made by the directors for the 
purpose of varying the balance of power 
were void. One P had the power in the 
company and wanted to be a director. The 
directors issued shares to themselves and to 
two other persons in order to get con- 
trol of the company and therefore keep 

(5) (1864) 2H & M 10; 111 T 175; 144 RR7 

(6) (1903) 2 Oh. 506; 72 L . 768: 525; 

nat Minn Ki J Ch 768; 89L'T 525; 
5 5 35: a6 OLR na 88 L J Ch. 509; 122 L T 20; 64 
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interfering with the constitution - 
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out P. It was proved that the company was 
not in need of any further capital and that 
issue of shares was to obtain the passing of a 
special resolution to alter the artiċles which 
would keep P out. The declaration sought 
was therefore granted. In the first case 
Praser v. Whalley (5) so far as the form 1s 
concerned, Ithink the plaintiff did sue or 
behalf of himself and .all the other share- 
holders. Ihave not been able to ascertain 
the exact form of the plainf in the other cases, 
but in Fraser v. Whalley (5) and Piercy v. 
Milis & Co. Ltd. (7) the relief sought was 
certainly against the directors, in the first 
case an injunction and in the last case a 
declaration, and the action impugned was. 
the action of the directors and the directors. 
only. In Punt v. Symons & Co. Lid. (6) the 
directors had caused their act to be confirm- 
ed by the company. But, in my view, these 


cases do not stand on a principle different to 


the Atwool v. Merryweather (2) cases. Some- 
body, namely the directors, is interfering with 
the management ot the company, and is 
doing a wrong to the company as a whole. 
Somebody is impeding the free working of 
the constitution. Ido not think therefore 
that any different rule should apply. Now, 
this series of cases leads me at last to begin 
upon the facts. In those cases the directors 
issued the shares. They issued the shares 
being a minority in the company and a 
majority in directors’ meeting with the object 
of becoming a majority in the company. 
The obvious distinction, whether it be funda- 
mential or not, is that here the increase of 
capital, although initiated by the directors, 
is the act of the majority itself. Generally 
speaking you cannot charge a majority in 
the company with wrong in adding to the 
voting power of the directors. So far as I 
know there is no inherent wrong in that. A 
majority can increase its own majority, 
generally speaking, unless there be an ele- 
ment of expropriation or coercion. Mr. 
Banerjee, therefore, contends thatin no way 
can the present case by analogy be browght 
within Fraser v. Whalley (5) in particular, as 
under our law of companies, all the existing 
share-holders must be given an equal chance 
of getting the additional capital, and were in 
fact given, so far as the scheme was concern- 
ed, that chance. 

That is a formidable difficulty in the way 
of Mr. Sanyal. It means that Mr. Sanyal 
will have tv show on the facts a great deal 
more than what was established and easily 
established in Fraser v. Whalley (5). But, I 
shall not rule that in no case a wrong could 
arise. It is to my mind conceivable that the 
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directors, though not themselves issuing the 
shares, might so arrange a-scheme of new 
issue, including the resolution to be passed 
by. their influence, so that automatically 
the result will be to give them the bulk of 
the new shares. The first obvious comment 
is that in order to doso they must already 
have a majority in the company, which 
should make the whole scheme unnecessary. 
To this on the facts of this case Mr. Sanyal 
has rejoined that that majority in this com- 
pany meeting was doubtful. It was doubt- 
ful in respect of the 163 shares then and 
still the subject-matter of a title suit. It 
seems tome therefore and I shall not rule 
to the contrary, that the directors might 
be assailed if it is established first that the 
increase of capital is for the purpose of 
power; secondly, that the passing of the 
company resolution confirming the increase 
was procured by their own power, by the 
power of their dependants or by any kind 
of device. In this case certain devices have 
been alleged. The device of suppression of 
notice and of shortness of time has gone by 
the board. The devices now relied upon are 
the underwriting agreement and what is al- 
leged to be a trick ‘or whatever other phrase 
may be appropriate, namely the 163 shares. 
In that indirect manner the 163 shares are 
relevant. Mr. Sanyal cannot of course claim 
that the 163 shares should have been on 
the one side and not on the other. But he 
relies upon these circumstances as an indica- 
tion that the company’s consent was brought 
about -improperly and that the scheme 
prima facie was bound to give them the 
bulk of the new shares. The two branches 
of Mr. Sanyal’s .case, therefore, are as fol- 
lows: . first, the 2 per cent. underwriting 
agreement; and secondly, the scheme to 
increase the.capital to obtain balance of 
voting power. The ultimate motive of obtain- 
ing this balance seems to be on the autho- 
rities immaterial. 


I will deal quite shortly with the 2.per_ 


cept. underwriting commission. The case as 
made falls within the Cook v. Deeks (4) series. 
Mr. Banerjee contends that this did not 
form part of the resolution. It is perfectly 
true. It was, however, part of the scheme 
sanctioned by the company. There is, there- 
fore, no question of fraud by the majority 
as regards the 2 per cent. commission. But 
the difficulty is this, that the wrong-doers 
ave not there. The point is particularly 
obvious in this connection because the re- 
cepients of the 2 per cent. commission are 
not even all directors. They are partners in 
- the firm of the managing agenis. In any 
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event according to the views already ex-- 
pressed and to my wmnderstanding of this: 
line of English cases the actual alleged’ 
wrong-doers, namely the Murarkas and 
their immediate supporters, dhe directors 
should have been the defendants, As regards: 
evidence, there is not sufficient, in my opl- 
nion, to find that the action, ifit be regarded 
as the action of the cOmpany because it 1s- 
implied or involved in the general scheme,. 
was either fraudulent or so unreasonable as. 
to lead inevitably to the conclusion that. 
they were helping to make a present to the- 
Murarkas. The underwriting, however, cal: 
still be used and was used by Mr. Sanyal 
asa part of the other branch of the case, 
namely a means of getting the bulk of the- 
capital for themselves, 

It is convenient to restate what Mr. Sany al 
in order to succeed in “a suit of this kind 
has to establish. First, that the Murarkas 
motive in putting forward the scheme was 
substantially, if not solely, to increase their 
voting power and obtain a majority, that. 
the directors supported the Murarkas either 
because they were under the control of the: 
Murarkas or with the same object; and 
lastly that the share-holders supported the- 
directors and the Murarkas either because- 
they were under the control of the Murar- 
has and/or directors or because they had 
a similar wrongful intent. In connection. 
with this particular kind of complaint, 
there is the word “fraud”, but it is clear 
that no immediate or ultimate dishonest 
motive is necessary. It is superfluous, if 
Mr. Sanyal establishes his case, to prove- 
that the Murarkas are going to do wrong,. 
or going to injure the company. Ifit was- 
necessary, it has not been proved and it was 
impossible to prove. Secondly, and here- 
I touch upon a point which I should have 
liked time to allow Mr. Khaitan to argue: 
further, it is necessary to prove that the 
share-holders have supported the directors 
and managing agents, either because con-- 


trolled by them or because they had sub- 


stantially the same motive. The mere fact 
that they support frivolously or unreason- 
ably might not be sufficient. Ido not, how- 
ever, propose to rule that it is essential in 
all cases that the supporting share-holders. 
should have the same identical wrongful 
intent as the directors they support. Proof 
of party feeling or animosity by itself 


-would not be enough. That such animosity 


existed is, obvious. The *major animosity be- 
tween the Jhajharias and the Murafkas and 
how many minor animosities, no one knows. 


‘This question of animosity, however, cuts- 
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both ways. In connection with the dispute 
between the Jhajharias and the Murarkas 
there is the specific matter of 163 shares. 
I must not be taken as expressing any view 
or giving any decision as to what would be 
the position if it is ultimately established 
that the Murarkas were not entitled to or 
have wrongfully used the 163 shares as part 
of their voting powertin the meeting. The 
only manner that this matter has been used 
before me, if I have not already so indicated, 
is for the purpose of showing that the actual 
majority at the date of the meeting was not 
SO secure as to exclude the necessity for 
the Murarkas to use other means to put it 
beyond doubt. 

The plaintiffs, however and Mr. Sanyal 
with his usual ingenuity have used this 
Jhajharia Murarka war as a preface or in- 
troduction to the seheme which he charac- 
‘terizes as a major engagement in this conflict. 
Mr. Banerjee on the other side in order to 
disprove the motive has relied ‘upon the 
results according to him inconsistent with 
“the alleged intention. His point is that the 
Murarka’s majority on 1600 is little if at all 
greater than their majority of the 800. But 
if 1 have followed the figures, it seems to 
me that the Murarkas will be up on their 
underwriting by a substantial number of 
shares. The question is whether this is only 
the normal result of any such proceeding or 
whether it is the real object of the whole 
scheme. In order to prove the motive it is 
necessary for the plaintiffs to establish that 
there was no need for capital and it is upon 
this that the main conflict of evidence has 
turned. Mr. Sanyal makes the attack on two 
lines, first that the machinery was not neces- 
sary and secondly assuming that machinery 
was necessary, that the company had funds. 
That, as I stated, was the main subject- 
matter of the evidence, documentary and 
oral. The other subject-matter of oral evi- 
dence which is of importance is the question 
of control, how far the directors controlled 
the other share-holders who supported them. 
(After examining evidence his Lordship 
concluded.) I am therefore unable to find on 
the facts that a fraud was committed upon 
the company of the nature alleged. I have 
already held on the technical branch of the 
case that it is not sufficient to allege that 
fraud against, so to speak, persons unknown 
orrather to allege it generally against the 
company and not against specific persons 
who must be .madeée parties to the suit. On 
these two grounds the suit fails. 

I “have not had time to refer to the evi- 
dence on the point of jurisdiction. In the 
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result, my decision on that point is unneces- 
sary, and subjeet to possibly a reference to 
the evidence, I give my decision on the 
basis that this Court has jurisdiction. There 
are one or two minor technical points that 
were argued before me, one of which I shall 
refer to in its proper place, namely Mr. 
Banerjee’s point with regard to O. I,r. 8. 
I am not so interested in the point that 
alter the passing of the resolution and the 
amendment there was a different class. In 
a case ofthis kind, it is not possible for the 
officer, dealing with the matter of leave as 
he does departmentally, to consider the 
question involved, I find it a matter of 
doubt whether leave should be granted to 
an indefinite group, such as “other share- 
holders.” When the matter comes to be 
analyzed microscopically as it has been be- 
fore me it is not possible to say whether 
“other share-holders” as they appear in this 
cause title, are or are not inthe same interest. 
I think on principle and in practice it should 
be “all the other share-holders except the 
defendants.” Also, in the course of discussing 
the evidence, I should have referred to the 
inference which Mr. Sanyal asks ine to draw 
from the fact that the directors have given 
no evidence. That we might have learned 
from them in coanection with the meetings 
of October 1939 and February and March 
1940, quite a lot, I think, is true. But, on the 
other hand, if the view which I have ex- 
pressed is right, it was not natural to ex- 
pect them to afford the plaintiff that oppor- 
tunity. The case has been ably argued on 
both sides, both by seniors and as to a con- 
siderable part by juniors, especially Mr. 
Sanyal, for the plaintiffs, The suit must be 
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dismissed with costs including reserved 
costs. 
D. Suit dismissed. 
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Adverse possession — Co-sharers — Name of some not 
entered in mutation register — Possession of other%o- 


- sharers, if adverse to them—Mortgagor and mortgagee 


—Mortgagee‘s possession secured under foreclosure 
decree, whether adverse against mortgagor who is not 
party to decree. ` 

Where some of the co-sharers enter into possession 
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under lawful title, namely, that of co-owners, their 
possession cannot be adverse to other co-sharers. The 
fact that names of such other co-sharers have not been 
entered in the register of proprietary mutation, does not 
necessarily show that the possession of the co-heirs was 
adverse tothem. 31 Ind. Cas. 464 (1), relied on. 

Whether mortgagee’s possession becomes adverse or 
not depends upon the nature of the right which the 
mortgagee asserts while entering into possession of the 
mortgaged prorerty. If he enters into possession pur- 
suant to the rights acquired by him under the mort- 
gage his possession will not be adverse. It is only 
when he takes possession in assertion of aright inde- 
pendently of the mortgage that his possession will be- 
come adverse. [p. 46, col. 2.] 

A mortgagee who obtains a decree for foreclosure on 
the basis of his mortgage comes into possession of the 
mortgaged property on the basis of his mortgage. His 
possession, in so far as it affects the party excluded 
from the mortgage suit, would be that ofa mortgagee, 
for the obvious reason that the foreclosure decree does 
not destroy his equity of redemption. [p. 49, col. 1.) 

[Case-law reviewed. ] 


S. A. from the appellate decree of the 
Court of the Additional District Judge, 
Chhindwara, dated October 30, 1937. 


Mr. M. R. Bobde, for the Appellants. 
Mr A. Razak, for Respondents Nos. 1 to 3 


Judgment.—This is plaintiffs’ appeal 
from the concurring judgment of the Addi- 
tional District Judge, Chhindwara, in Civil 
Appeal No. 5-A of 1937 delivered on October 
30, 1937. 

This appeal arises out of a protracted and 
contested litigation which had come'up to the 
Judicial Commissioner’s Court in inter- 
locutory stages in Civil Revision No. 365 of 
1934. decided on October 29, 1934 and again 
to the High Court in Civil Revision No. 688 
of 1935, dated November 5, 1936. 

In the last mentioned Civil Revision 
Pollock, J. directed that there should be a 
decision of two points, (1) whether Mst. Imam 
Bi was sufficiently represented in the mort- 


gage suit and, therefore, bound by these. 


proceedings, and (2) whether the plaintiffs 
had been in adverse possession for more than 
12 years. The trial Court determined both 
these issues in the negative and passed a 
decree as follows :— - 

I pass a decree in plaintiff’s favour and declare that 
land No. 34—173.20 acres is a portion of Patti No. 1 
of 4 annas belonging to plaintiffs and Imam Bi jointly 
and that it was wrongly included in Patti No. 2 of 
12 annas in the last settlement. I also declare that 


lands Nos. 280=-266.90, 90=1.05, 871.05, 229=-.25, ° 


140=.48 form part of Patti No. 2 of 12 annas and that 
they were wrongly included in Patti No. 3, i.e., the 
shalmat patti in the last settlement. J also declare 
tifat land No. 223—10.12 forms part of Patti No. 2.. I 
further declare that plaintiffs hold 1/3rd share in Patti 
No. 20f12annas. I further declare that plaintiffs and 
Imam Bi jointly hold $share in Shamlat Patti No. 3.”’ 


On appeal from that decree the first Appel- 


late: Court rerhanded the “case for findings 
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on issues Nos. 1-C and 2-C out of the issues. 
which had been framéd by Mr. Shrivastava 
on February 29, 1932. They were :— 

“1-C whether plaintiff and his predecessors remained 
in exclusive possession of the said 4 anflas share from 
May 5, 1894, til to-day ?” 

“2-0 whether right of defendant No. 3 over her share 
if any is extinguished by plaintiffs’ adverse possession. 
since 1894?” ° 


“The finding on the first issue was in the. 
affirmative and on the second issue was in. 
the negative. The lower Appellate Court 
agreed with the findings of the trial Court 
and confirmed its decree. This appeal is 
preferred against that decree. 4% 

The plaintiffs’ case is that as a result of 
an imperfect partition in 1898-99 the village. 
Sirghodi, was divided into three Pattis.. 
Patti No. 1 of 4 annas was allotted to Imam 
Bi, Nasiruddin and Abdul Gaffur, and 
Patti No.3 was kept joint. Later on the’ 
plaintiffs acquired another 4 annas share.’ 
in Patti No. 2 together with a proportionate 
share in the joint Patti No. 3. The plaintiffs. 
thus claimed 8 annas share in the village.. 
They applied for an imperfect partition in. 
1928-29 and in those proceedings disputes. 
arose not only as tothe extent of the pattis- 
but also the plaintiffs’ interest in them. The 
Revenue Officer referred the plaintiff to the 
Civil Court and the plaintiffs filed the suit 
out of which this appeal arises on January 
15, 1931, claiming the following declaratory- 
reliefs :—(1) that the plaintiffs have full 
proprietary rights over 265.70 acres con~ 
stituting Patti No. 1, (2) that they have l/3rd 
proprietary interest in the 799.84 acres of: 
land constituting Patti No. 2, and (3) that: 
they have a half share in 121.69 acres of 
land constituting Patti No. 3. 

The village Sirghodi was originally owned’ 
by the predecessor of Abdur Razak the father- 
of respondent No. 3 Mst. Imam Bi. He had 
4 annas share in it which he mortgaged to. 
one Isnaji son of Dhannu Sao. The latter 
filed Civil Suit No. 47 of 1893 against Mst. 
Abbas Bi widow of Abdur Razak, Abuul, 
Rahim son of Abdul Razak, and Abdul. 
Gaffur son of Abdul Kadir, who were all’ 
heirs of the mortgagor Abdur Razak and 
obtained a final decree for foreclosure: 
pursuant to which he took possession of fore- 
elcsed.4 annas share on May 5, 1894. Mst. 
Imam Bi Abdur Razak’s daughter was not 
impleaded in the suit. l 

The. plaintiffs also acquired a share of 
4 annas out of Patti No. 2 from Nasiruddin 
but the particulars relating to it.are not: 
material for the disposal of this appeal. . The. 


‘main point which on the arguments arises in 


this appeal is whether the possession. of - the. 
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iplaintiffs-appellants and their” predecessor- 
in-interest was adverse to Mst. Imam Bi res- 
pondent No. 3 so as to extinguish her equity 


of redemption. On behalf of the appellants 


it is contendtd that the possession of the 
heirs of Abdur Razak who wer impleaded 
in the mortgage suit had been adverse to 
-Mst. Imam Bi since the death of her father 
in 1888 89 and that in any case the plaintiffs’ 
possession since May 5, 1894, when they 
obtained actual possession of the property in 
execution of the foreclosure decree passed 
in the mortgage suit became adverse to her 
:s0 aS to extinguish her right. 

As to the period prior to May 5, 1894 the 
‘question of adverse possession does not appear 
to be material for the obvious reason that 
even if the possession of Mst. Abbas Bi and 
Abdul Rahim (Abdur Razak’s heirs) is 
assumed to be adverse to Mst. Imam Bi their 
adverse possession would commence only on 
the death of Abdur Razak which occurred in 
1888 or 1889 and could not extinguish Mst. 
Imam Bi's right in 1893 in which year the 
appellants filed their suit to enforce their 
mortgage (Civil Suit No. 47 of 1893). Mst. 
Imam Bis right of redemption was then 
outstanding and she was a necessary party 
to the mortgage suit. As she was not im- 
pleaded in suit the mortgage decree cannot 
obviously affect her rights: See Mulla’s 
Civil P. C. p. 983. That appears to me to 
be a proposition so plain as not to admit of 
any controversy. 

I, however, do mot agree that the posses- 
sion of Mst. Abbas Bi and Abdul Rahim was 
at its inception adverse. It is true that 
Mst. Imam Bi’s name was not entered in the 
register of proprietary mutation but that 
would not necessarily show that the posses- 
sion of the co-heirs was adverse to Mst. 
Imam Bi. Inasmuch as they entered into 
possession under a lawful title, viz., that of 
-coO-awners their possession could not be 
treated as being adverse to Mst. Imam Bi: 
See Dina v. Bishambhar Singh (1) Unless 
there is a proof of ouster or clear denial of 
‘title of Mst. Imam Bi the possession held by 
her co-heirs must be deemed to be on her 
-behalf and for her benefit. No evidence has 
‘been pointed out to show ouster or denial of 
ypossession the part of Abbas Bi and Abdul 
Rahim. Itis pertinent to notice that the 
contention in its present form was not raised 
an any of the previous stages of this long 
‘drawn out litigation F 

There survives the question whether the 
tpossession of the plaintiffs who claimed 


(D 11 N L R 164; 31 Ind. Cas. 464; A IR 1915 Nag. 
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under the foreclosure decree passed in Civil 
Suit No. 47-of 1893 became adverse to Mst. 
Imam Bi (who was not impleaded in the 
mortgage suit) from May 5, 1894 when their 
possession began. The appellants’ conten- 
tion is that inasmuch as the plaintiffs entered 
into possession of the property foreclosed 
by them as absolute and exclusive owners 
their possession must be regarded as being 
adverse to Mst. Imam Bi who was not a 
party to the suit and that her right of re- - 
demption was extinguished in 1906 when the 
appellants completed their 12 years of 
adverse possession. Ina case of this char- 
acter it was always recognised that the: 
possession of the mortgagee would not be 
adverse to any interest excluded from the 
mortgage suit, in view of the principle laid 
down by their Lordships of the Privy Coun- 
cil in Khiarajmal v. Daim (2), in these 
terms: 

“Their Lordships are satisfied that the possession 
has been that of the mortgagees throughout, and the 
question at issue is exclusively one between mortgagor 
and mortgagee. As between them neither exclusive pos- 
session by the mortgages for any length of time short of 
the statutory period of sixty years, nor any acquiescence 
by the mortgagor not amounting to a release of the 
equity of redemption will be a bar or defence to a suit 


for redemption if the parties are otherwise entitled to 
redeem.’’ 


It is however urged that a long series of 
recent decisions have deprived the aforesaid 
Privy Council decision of its authority. I 
have therefore to examine some of the im- 
portant and typical cases cited on the either 
side. 

It cannot be gainsaid thatif a person whose 
interest in the mortgaged property neces- 
sitates his joinder in the mortgage suit is not 
impleaded in it any decree whether forsale 
or foreclosure passed in the suit does not 
bind the personso excluded from the suit 
That'person would have clearly a right under 
Art 148 of the First Schedule to the Lim. Act 
of 1908 to redeem the property within 60 
years. That right would no doubt be ex- 
tinguished by the adverse possession .on the 
part of the mortgagee. Whether mortgage®’s 
possession becomes adverse or not depends 
upon the nature of the right which the 
mortgagee asserts while entering into pos- 
session of the mortgaged property. If he 
enters into possession pursuant to the rights 
acquired by him under the mortgage his pos- 
session will in my Opinion, not be adverse. It 
is only when he takes possession in assertion 
ofa right independently of the mortgage 
that his possession will become adverse. 

I have now to examine the various cases 

(2) 32 © 296; 32 I A 23; 8 Sar. 734; 1C LJ 984; 90 
WN201(P ©). ° : 
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tosee what were the facts of each case and 
on what principle the case was decided. 

Khairajmal v. Daim (2), is understood to 
be*the leading case. The facts of that case 
are somewhat complicated but the outline 
of the case may be stated in brief. It was a 
suit for redemption of .two mortgages of 
1878. After the execution of the mortgages 
the mortgaged property was sold in execu- 
tion of the decree obtained by a person other 
than the mortgagee against some of the 
mortgagors. The property was purchased in 
execution by the son of one of the mort- 
gagors and it was not disputed that he was 
a benamidar for the mortgages. In one of 
the suits one of the mortgagors by name 
Naurez and in another suit Nabibaksh 
another mortgagor were not impleaded. The 
question arose whether the judicial sales 
affected the interests of Naurez and Nabi- 
baksh. Their Lordships of the Privy Coun- 
cil at p. 312* observed that though the sales 
could not be treated as void the Court had 
no jurisdiction to sell the property of per- 
sons who were not parties to the proceedings 
or properly represented on the record, and 
that as against such persons the decrees and 
sales purporting to be made would bea nulli- 
ty and mightbe disregarded without any 
proceeding to set them aside. That point 
was again emphasised at p. 315*. In Barkha 
Singh v. Ram Narain Singh (8), it was laid 
down following Khairajmal v. Daim (2), 
that 


“a person who lawfully comes into possession of land 
as a mortgagee cannot, by setting up during the con- 
tinuance of such relation any title adverse to that of 
the mortgagor or inconsistent with the real legal rela- 
tion between them, and that however notoriously and 
to the knowledge of the other party, acquire any ope- 
ration of the law of adverse possession a title as owner 
or any other title inconsistent with that under which 
he was let into possession.” í 


In this case Sakaldip Singh and Ghazi Mal 
had executed a mortgage in 1865 in favour 
_ of Naurang Singh and Ujagar Singh. In 
1869 Sakaldip Singh, Subh Karan Singh and 
Prayag Singh executed a zar-t-peshgi mort- 
gagé for 10 years in favour of the same mort- 
gagees. In 1870 Binda Singh executed a 
third mortgage in favour of the same mort- 
gagees. All these mortgagors had joint inter- 
est in the property. In 1869 Sakaldip Singh 
- and Prayag Singh sold their equity of re- 
. demption to Bhawani Din Singh, Thakur 
Prasad Singh and Diwan Singh and in 1872 
Binda Singh sold his equity of redemption 
to the same persons. N 


- (3) 47 A 73; 80 Ind. Cas. 935; A I R 1925 All. 133; 22 
ALJ 905. i 
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_ The representatives of Thakur Prasad 
Singh sued for redemption of half the pro- 
perties sold by the above deeds of sale alleg- 
ing that the interest of Bhawani Din Singh, 
the owner of the other half of the equity of. 
redemption, had passed to Naurang Singh 
one bf the mortgagees. It was found that 
the possession of the mortgagees Naurang 
Singh and Ujagar Singh and their represen- 
tatives was not adverse to those mortgagors 
who had not joined in the sales of the equity. 
of redemption. It was pointed out that so 
long as the right of redemption was out- 


_ standing it was not open to the mortgagees 


in possession to set up an adverse title. In. 
Mata Din v. Ahmad Ali (4), one Amir 
Haidar had executed mortgages in 1883. 
and 1886.: Thereafter he bequeathed his 
property to his four grandsons. In 1889 three, 
of them who were majors acting on their 

own behalf and as guardian of the fourth, 
sold a part of the mortgaged property to the 
mortgagee in satisfaction of the mortgage. 
In 1892 or 1893 the fourth grandson attained 
majority and brought a suit to redeem his 
ith share in the year 1905. It was held that 
the sale of 1899 did not bind the plaintiff 

and thatthe mortgagee’s possession was not 
adverse. Their Lordships observed at p. 222* 

that unless the the plaintiff’s remedy is bar- 
red by the Indian Lim. Act, XV of 1877, he 

was entitled tothe relief prayed for, namely, 

redemption of mortgage to the extent of his 

1th share. In Gujrati Kunwar v. Bhag- 

watidin Singh (5), there was a mortgage by 
three brothers but the mortgaged property 
was sold by only one of them and there was 

no evidence thatthe other brothers consent- 

The mortgagees who pur- 
chased the equity of redemption from him 
were in possession when the other two bro- 
thers who did not join in the sale sued for 
redemption of the mortgage. It was held fol- 
lowing Khairajmal v. Daim (2), that the 
mortgagee’s possession was not adverse. In 
Kishen Gopal v. Abdul Latif (6), it was held 
that where there are several co-mortgagors 
and the entire equity of redemption in the 
mortgage is transferred to the mortgagee by 
some only of the co-mortgagors, the possession 


- (4) 34 A 213; 13 Ind. Cas. 976; 39 I A 49; 150 O 
49-9 ALJ 215; 16C WN 338; 11 M L T145; 1912) 
M W N 183;15C LJ 270; 14 Bom. L R 192; 23 ML 
J 6(P O). 

(5)A Í R 1930 Oudh 17; 118 Ind. Cas. 808; 13RD - 
197; Ind. Rul. (1929) Oudh 472. `- 

(6) A I R 1940 Oudh 97; 183 Ind. Cas. 114; 15 Luck 
175; 1939 O W.N 1045; 1939 O L R 699; 12 R O 
185. l f e, 
“Page of 34 A.—[Ed.] 
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of the mortgagee as regards other co-mortga- 
gors remains only that ofa mortgagee, and 
that a suit by such co-mortgagors would be 
governed by, Art. 148 of the Lim. Act. As 
against these cases are those on which reli- 
ance isplaced on behalf of the appellants. 
In Qadar Bakhsh- v. Mangha Mal (7) ib was 
laid down that a mortgagee can set up 
adverse possession, if -his possession at its 
inception was that of a ‘trespasser. The 
facts wére that a- mortgage was executed in 
1880 by the father of the plaintiffs in that 
case. - That- mortgage was superseded by- 
another mortgage in: 1884 executed by the: 
same mortgagor. The plaintiffs’ father in 
1888 ‘sold’ the mortgaged property to the- 
representatives -of the mortgagee and 
delivered- possession of it and - mutation 
effécted in their names in 1890. It turned 
out that the sale of 1890 was an unregistered 
one- but it was admitted for the purpose of 
proving -the nature of vendees’ possession: 
a8-showing ‘that of trespasser’s: It was held 
a mortgagee could seb up adverse possession 
if his possession at its inception -was that of 
a trespasser. In Nizam Din Khan v. Nawab 
Sir Zulfikar Ali Khan (8) it was on the 
‘facts of the case held that the possession of 
the mortgagees was adverse: to the mortga- 
zors asthey had taken possession under a 
sale deed ‘from the mortgagors and their 
entry into possession was not in their capaci- 
ty as the mortgagors but as vendees. In 
that case one Faiz Ali Khan had a half share 
in‘two properties known as Kothi Bagh and 
Serai and the remaining half belonged tc 
his minor nephews. Kothi Bagh property 
was subject to a mortgage. In 1893 Faiz 
Ali Khan purporting to act for himself and 
as: guardian .of his minor nephews sold both 
these properties to the mortgagees who 
took possession of Kothi Bagh property 
which was mortgaged to them as well as 
of Serai which had not been mortgaged to 
them In 1923 Faiz Ah Khan’s nephews 
sued the successor-in-interest of. the pur- 
chasers of Kothi Bagh and Serai for posses- 
sion of the properties. It was found that the 
possession of the purchasers was not attri- 
butable to their rights under the mortgage 
but to the right under the sale deed of 1893 
and consequently their possession had 'bé- 
come adverse. In Kandasami Pillai v. 
Chinnabba (9) the plaintiffs father and 


(7) 4 L 249; 73 Ind. Cas. 889; A I R 1923, Lah. 
495. 
` (B) 16 L-12; 154 Ind. Cas. 243; A I R 1934 Lah. 902; 


7 R L537; 37 PLR 412. : 

(9) 44 M 253; 62 Ind. Oes. 603; AI R 1921 Mad. 82; 
40 ML J 105; (921) M W N 1; 29 M LT 167; 13 L 
W 423. ° 
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three others mortgaged some property in 

1871. There was an arrangement : between 

the mortgagors and mortgagees- in : 1885 

whereby the mortgage was discharged -but 

that arrangement was by an oral ‘transaction: 

and not- by a registered document. It was. 
held following Varada Pillai vo Jeevara- 
thnammal (10) that the possession of the 

mortgagees though began under an invalid 

arrangement was adverse to the mortgagors. 

In Sheikh Ahmad v. Babu Devji. (11) there 

was a mortgage executed in-1870 which. was 

followed by sale of the mortgaged property 

to.the mortgagees in 1882. The sale was 
invalid under s. 9 of Khoti- Act and ‘in 

a previous litigation it- was held that the 

mortgagees’ possession -had become adverse 

from the date -of the: invalid sale. In 
Sohan Lal v. Mohan Lat- (12) there was a’ 
usufructuary mortgage with: possession in 
1873 which- was followed in-1901-by the sale 
of the mortgaged property by the. mort- 
gagors to the mortgagees. In a suit for 
redemption by the representatives of the 

mortgagors it was held that the mort- 
gagees’ possession became adverse since 1901 

when the parties by a common agreement 

put an end to the mortgagees’ estate. - 

~ On analysis of the two lines of cases ex- 

amined abovethe principle underlying the 
decisions becomes apparent. When there 
is a single mortgagor and he voluntarily 

assigns his equity of redemption to the 

mortgagee, he thereby intends to extinguish 

the mortgage and consequently the mort- 
gagee’s possession, being that of an owner, 
would be adverse to the mortgagor. The 
same result would follow in case of several 
joint mortgagors transferring their equity 
of redemption to the mortgagee as well as in 
a case of some (one or more) of the mort- 

gagors assigning their equity of redemption 

to the mortgagee in a manner binding on 
the other joint mortgagor or mortgagors. 

That is because -the equity of redemption 
having coalesced with security, the. mort- 

gage itself comes to an end. The transfefee’s 

possession would be adverse -even whether 
the assignment or transfer of equity of -re-: 
demption is-valid-or invalid in form-{e. g. by 

an unregistered instrument). In all these 


cases the mortgagee does not enter into ' 


possession under colour of mortgage or by 


(10) 43 M 244; 53 Ind. Cas. 901; ALT R I919 P C 44; 
461 A 285; (1919) M W N 724; 10 L W 679; 24 C WN 
346; 38 M L J 313; 18 ALJ 274 (P O). h 

(11) 53 B 676; 122 Ind. Cas. 113; A IR 1930 Bom. 
135; 31 Bom. L R778; Ind. Rul. (1930) Bom. 113. 

(12) 50 A 986; 118 Ind. Cas. 177; A I R 1928 All. 
726; 26 A.L J 1084; Ind. Rul.. (1929) All, 833. 
(F B). i 
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working out his rights under the -mortgage. 
His possession, originating as it does, in- 
dependently of the mortgage cannot be re- 
garded as a derivative or permissive posses- 
Sion. Among ‘the cases reviewec above 
there is no doubt a conflict between Mata 
Din.v. Ahmad Ali (4) atid Nizam Din Khan 
-v. Nawab Sir Zulfikar Ali Khan (8), but 
that isin my opinion more apparent than 
real. In the former case the sale of, the 
equity ofredemption by three co-heirs was 
held tobe not binding on the 4th co-heir. 
At p. 222 * of Mata Din v. Ahmac Ali (4) 
their Lordships of the Privy Council- make 
it clear that there was no acquiescence on 
the part of that co-heir in the assignment of 
the equity of redemption. In the Lahore 
case the sale by Faiz Ali Khan was found 
to be binding of his nephews. The result 
was that while in the one case the mortgage 
was not extinguished vis-a-vis the 4th 
co-helr, it was wholly wiped out in the 
Lahore case. 5 

A mortgagee who obtains a decree for 
foreclosure on the basis‘of his mortgage 
comes into possession of the mortgaged pro- 
perty on the basis of his mortgage. His 
possession, inso faras it affects the party 
excluded from the mortgage suit, would be 
that ofa mortgagee, for the obvious reason 
that-tħe foreclosure decree does. not destroy 
his equity of redemption. If the possession 
ofthe mortgagee obtained under e -decree 
‘which is not binding on a party excluded 
from the suit is treated as being adverse to 
the excluded party it would lead to mani- 
festly unreasonable result, for in every 
such case, the 60 years’ -period of limitation 
‘available by law for the exercise of the 
right of redemption would for no fault’ of 
the party be reduced to 12 years. Under 
the law. it is the duty of the mortgagee to 
implead all persons entitled to claim re- 
demption and he cannot urge His own de- 
fault as an excuse for curtailing and even- 
tually extinguising their right. 

For these reasons I cannot accede to the 
appellants’ contention that the appellants’ 
possession became adverse. i - 

The result is that the appeal fails and is 

dismissed with costs. 


D. Appeal dismissed. 
“Page of 34 A.—[Ed.], 
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MADRAS HIGH COURT 
-Criminal Revision Case No. 828 and 
Criminal Revision vic No. 782 of 

194. 


Oetober 17,1940 Wi 
f Laksamana Rao, J. 
In re RAMANUJA AYYANGAR— 


ACOUSED—PETITIONER 

Defence of India Act (XXXV of 1939), s. 2, rules 
under, rr. 38 (1) (a), 34 (6) (e) and (k), 130 (D— 
Charge under r. 38 (1) (a) for prejudicial act with- 
in meaning of r. 34 (6)(e) and (k)—Report under 
T. 130 (1)—Prejudicial act amounting to sedition— 
Magistrate if can take cognizance—Non-compliance 
with s. 196, Criminal Procedure Code (Act V of 1898), 
propriety. 

Section 3 of the Defence of India Act read with s. 1 


. (2), Criminal P. C., makes it clear that rules made 


under the Act forthe arrest and trialof persons con- 
travening any of the rules are not controlled by the 
provisions of the Criminal P, Hence where under 
the Defence of India Rules framed tinder the Act a 
charge is framed under r. 38 (1) (a) for doing a pre- 
judicial act within the meaning ofr. 34 (6) (e) and Ck) 
and a report in accordance with. r. 130 (1) is made, a 
Magistrate is competent to take cognizance of .the 
offence and no objection for non-compliance with: s, 196, 


‘Criminal P. O., can be taken on the ground that the 


prejudicial act amounts toa sedition. 


Cr, R. ©. and Cr. R. P. to’ revise the 
order of the Sub-Divisional Magistrate, De- 
vakottah, dated September 11, 1940. l 

Messrs. V. T. Rangaswami Ayyangar and 


' K. Umamaheswaran, for the Petitioner. 


Mr. V; L. Ethiraj, Public Prosecutor, for 
the Crown, 

Order.—The petitioner has” been charged 
under r. 38 (1) (a), Defence of India’ Rulés, 
for doing a prejudicial act within the mean- 
ing of r. 34 (6) <e) and (k) and a report -iù 
writing of the facts has been made by 4 
public servant’as required by r. 130 (1), Sec- 
tion 3, Defence of India Act, enacts. that 


- rules made for the arrest and trial of persons 


contravening any of the rules shall have 
effect notwithstanding anything inconsistent 
therewith contained in any other enact- 
ment ands. 1, cl. (2), Criminal P. O., pro: 
vides that nothing therein shall affect any 
special form of procedure prescribed by any 
other law for.the time being in force. That 
the prejudicial act might amount to sedition 
which according to s. 196, Criminal P, C., 
cannot be taken cognizance of by any Court 
unless upon the complaint made by order of 
or under the. authority of the Provincia] 
Govt: has therefore no bearing and the’ ob- 
jection to the competency of the Sub-Divi- 
sional Magistrate to take cognizance of the 
offence under r. 38 (1) (a), Defence of. India 
Rules, is. untenable, The revision petition 


NS. . Petition dismisged,.: 


90 


ALLAHABAD HIGH COURT 
Second Appeal. No. 2096 of 1937 
November 26, 1940 
e BAJPAI AND DAR, JJ. 
, PEAREY LAL AND ANOTHER— DEFENDANTS 
—APPELLANTS 
, VETSUS 
Kunwar Rkani™M.-L. HIRA DEVI— 
PLAINTIFF— RESPONDENT 
Evidence Act (I of 1872), s. 65 — Mortgage suit— 
-When can be based on admissions of parties, without 
production of original bond or its copy — Mortgage by 
-defendant in favour of plaintiff to secure lease money 
-—Subsequent arrangement between parties whereby 
defendant agreeing to advance certain amount and 
plaintiff to remit certain amount per year from rent 
reserved under lease, recorded on buck of mortgage— 
Mortgagee suppressing bond and suing on tts copy— 
No admission of mortgage or its terms by defendant in 


: his pleadings — Plaintiff, held could not succeed on- 


.basis of copy. 

In order to enforce a claim on a mortgage the plaintiff 
is required to produce the original bond or its copy 
when circumstances exist which entitle the plaintiff to 
produce its copy. However where admissions are 

- available to the plaintiff, which are made in the course 
.of pleadings or outside pleadings which go to prove his 
claim, he can rest on admissions alone and he need 
not produce and' prove the original document of its 
copy. But the admissions must be sufficient to cover 

‘the entireclaim and must relieve the plaintiff of the 
necessity of relying on thedocument or any portion of 
it. Ifthe admissions are not available or if they are 
indefinite or insufficient, then the plaintiff can succeed 

“only in the ordinary .way, ‘that is in a mortgage suit, 
by producing the original bond or its copy. 

< [Case-law.relied on.] - 

The plaintiff executed a theka of certain villages in 
favour of the defendant who executed a mortgage in 
‘favour of the plaintiff to secure the payment of the 
' : lease- money. The parties subsequently came to an 
arrangement which. was recorded on the back .of the 
mortgage bond, under which the defendant’agreed to 
advance a sum of Rs. ‘2,000 to the plaintiff towards the 
‘lease money and the plaintiff agreed to remit a sum of 
‘Rs. 480 per annum from the rent reserved under the 
_lease. Subsequently the plaintiff deliberately suppress- 
ed the mortgage bond in order to prejudice the defen- 
dant with regard to his plea of remission of rent and 
-of the advance payment of Rs. 2,000 and sued the 
- defendant on the copy of the mortgage bond. The loss 
of.the original bond set up by the plaintif was not 
‘proved ; 

Held, that as there was no clear admission of ‘the 
mortgage or of the termsof the mortgage in the plead- 
ings of the defendant the plaintiff was not entitled to 

- succeed in -this claim on the basis of a copy. 


S. A. from the decision of the Civil Judge, 
Bijnor, dated September 11, 1937, 


-Mr. C. B. Agarwala, for the Appellants. 
‘Mr. G. S. Pathak, for the Respondent. 


Dar, J.—This is an appeal against the 
judgment and decree dated September 1], 
1937 ‘of the Civil Judge of Bijnor by which 


He reversed the judgment and decree dated - 


February 16,1937 of the Munsif of Nagina 
in a‘suit to enforce a mortgage. The .res- 
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pondent Rani Hira Devi is the proprietor of 
two villages Fattuwallah and Jogiawailah in 
the district of Bijnor. On August 17, 1928, 
she executed a theka of these two villages 
in favour of Piarey Laland Bahu Ram, the 
appellants in this appeal. The theka was for 
a period of 7 years from 1336 F.to 1342 
F. and the rent reserved under the theka 


-© was Rs.3,000 for the year 1336 F. and 


Rs. 3,350 for subsequent years. To secure the 
due payment of the lease money, on August 
17, 1928, a hypothesation bond was executed 
by Piarey Lal and Babu Ramin favour of 
Rani Hira Devi. On or about April 7, 1930, 
an arrangement took place between Piarey 
Lal and Babu Ram on one side and Rani 
Hira Devi on the other asa result of which 
Piarey Lal and Babu Ram agreed to advance 
asum of Rs. 2,000 to Rani Hira Devi to- 
wards the lease money and the Rani agreed 
to remit a sum of Rs. 48U per annum from 
the rent reserved under the lease. This 
arrangement was recorded on the back of 
the said hypothecation bond and two days 
later a receipt was passed for asum of 


_ Rs. 300 which was paid by Babu Ram and 


Piarey Lal to Rani Hira Devi. This sum of 
Rs. 300 was adjusted in such a way so as to 
show the acting on, of the aforesaid arrange- 
ment during the year 1336 F._ In, the 
year 1931 Rani Hira Devi brought .a;suit in 
the reyenue Court for recovery of arrears 
under the theka for the period of 18386 F. 
to 1338 F. This claim was for a. large 
sum of money, but on January 15, 1932, a 
decree was passed for Rs. 4,000 odd. The 
suit in which this decree, was passed is 
No. 170/59. Later on, another suit was in- 
stituted by the Rani against the lessees for 
the recovery of the lease money for 1339 
F. and a fresh decree was passed on 
September 19, 1932. 

On October 25, 1934, the Rani instituted 
the suit out of which the present appeal has 
arisen to enforce the security bond dated 
August 17, 1928 and her case shortly stated 
was that a large sum of money was 4ue to 
her for arrears. under the said decree 
No. 170/59 of the’/Revenue Court and she 
prayed that a decree be passed in her favour 
for a sum of Rs. 4,000. This suit to enforce 
the mortgage of August 17, 1928, was 
brought on the basis ofa copy. The suit 
was contested by Piarey Lal and Babu Ram 
and they raised several defences to the ac- 
tion, but we are concerned in this appeal 
with two of them. They pleaded that the 
suit was not maintainable on a copy and they 
further pleaded that in 1930 there was an 
arrangement’ between themand Rani Hira 
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Devi asa result of which it was agreed that 
Rs. 480 would be remitted from the lease 
money every year and they claimed that 
m case any amount was decreed to Rani Hira 
Devi in this reduction might. be made’ for 
this sum which was agreed to be remitted. 


The learned Munsif of Nagina came to: 


the conclusion that this oral arrangement 
to remit rent at the rate of Rs. 480 per 
annum was proved. He further found that 
the mortgage bond contained an entry of 
this arrangement and that the plaintiff, Rani 
Hira Devi, had deliberately suppressed the 
document in order to prejudice the defend- 
ants with regard to their plea of remission 
of rent and of the advance payment of 
Rs. 2,000. The learned Munsif accordingly 
came to the conclusion that the plaintiff was 
not entitled to maintain the action on the 
“basis of a copy of the document and he 
dismissed the suit. Rani Hira Devi took the 
matter ın appeal defore the learned Dis- 
trict Judge of Bijnor and the learned 
‘Judge who heard the appeal came to the 
conclusion that the Rani was entitled 
to maintain the action. on the basis of 
a copy and the agreement about the 
rémission of the rent, though it took 
place in fact, could not be proved under the 


provisions of the’ Evi. Act as it was an 


arrangement which contradicted the terms of 
a registered document. Accordingly, -the 
learned Civil Judge granted to Rani Hira 


Devia decree for a sum of money under 


that mortgage. Against the judgment of 
the learned Civil Judge, Piarey Lal and 


_Babu Ram have made this appeal -Learn- - 


ed Counsel who appears for them has raised 
two points before us. His first contention 
“18 that in the circumstances of this case 
the suit was not maintainable upon the 
copy and secondly he contends that the de- 
fendants were entitled to a remission of 
Rs. 480 per year under the: arrangement 
made in 1930 mentioned above. 

In order to enforce a claim on a mortgage 
the®plaintiff is required to produce the ori- 
ginal bond or its copy when circumstances 
exist which entitle the plaintiff to produce 
-Its copy. Cases however may occur where 
admissions are available to the plaintiff, ad- 
missions made in the course of pleadings or 
outside pleadings which go to prove his 
claim. In such cases he can rest on admis- 
sions alone’ he need not produce and 
prove the original document or its copy. 
But the admissions must be sufficient to 
cover the entire claim and must relieve the 
, plaintiff of the necessity of relying on the 
document or any portion of'it. 

ae 
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missions are not available or if they are in- 
definite or insufficient, then the plaintiff can 
succeed only in the ordinary way, that is in 
a mortgage suit, by producing the original 
bond or its copy. Cases of former kind are 
Chunit Kuar v. Udai Ram (1), Mullu v. 
Deokaran (2) and Hikmatullah Khan. v. 
Abdul Azim Khan (3)? Cases of the latter 
kind are Sri Ram v. Ram Lal (4) and 
Mohammad Zafar v. Zahur Husain (5). 
Now in this case there is a concurrent find- 
ing of both the Courts below that the plaint- 
uf has knowingly suppressed the document 
in order to prejudice the defendants in their 
plea of the arrangement of 1930 and that 
the loss set up by the plaintiff of the bond 
is not proved. The plaintiff. therefore on these + 
findings is not entitled to lead secondary 


evidence of the’ mortgage and she cannot 
“succeed on the basis of a copy of the bond. 


The only alternative for the plaintiff is to 


. rely upon some admission made by the de- 


fendants which will relieve the plaintiff 
from the necessity of producing the original 
bond orits copy. And this 1s what Mr. 
Pathak has endeavoured to doin this appeal. 
His main contention has been that on “the 
pleadings in this case there was a clear ad- 
mission made by the defendants about the 
existence of this mortgage and on this admis- 


„sion a decree could be passéd in favour of 


the plaintiff. It therefore becomes necessary 
toexamine the pleadings in’ this case. 
It is true that in thé plaint in para. 4, 
it was set out that there was a theka made 
in favour of the defendants and to ‘enforce 
the terms of the theka amortgage bond:was 
executed by the defendants. In para. 9. of 
the plaint particulars of the mortgage were 
set out and the plaint undoubtedly contained 
sufficient particulars which, if admitted by 
the defendants, would enable the Court to 
pass a mortgage decree in favour of the 
plaintiff. The defendants admitted that they 
had madė a mortgage but they pleaded that 
it was not executed validly and properly. 
They denied para. 5 of the plaint and they 
further pleaded that thé mortgage was can-’ 
celled by a subsequent arrangement and that 
the suit was not maintainable on the basis 
of a copy. On the pleadings of the parties an 


issue was raised to the effect : 

“Was the security bond relied upon by the plaintiff 
duly executed and attested ? If not, how does it affect 
the suit ?” 

(1)6 A 73; AW N 1883, 221. 

(2) 11 AL J 734; 20 Ind. Cas. 955. 

(3) 19 AL #185; 61 Ind. Cas. 412; A I R-1921 All. 
21 : ' 


8. 

(4) 11 AL J-255; 18 Ind, Cas. 878: 

(5) 49 A 78; 97 Ind. Cas. 82; AI R 1926 All. 
741; MALINGE > _ 


- 
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“The finding on this issue is in favour of 
the plaintiff. Our view of the pleadings of 
the parties is that there was no clear admis- 
sion of the mortgage or of the terms of -the 
mortgage and therefore itis net possible to 
pass a decree on the basis of admissions 
‘made in the written statement and it is 
necessary for the plaintiff to succeed in this 
claim to establish the terms of the mortgage 
by evidence apart from admissions. Once 
that stage is reached, it is manifest that the 
plaintiff can succeed only by producing the 
‘bond or by establishing facts which would 
‘entitle her to give secondary evidence and 
base her action upon the copy. On this part 
‘of the case there is a concurrent finding 
‘that the loss of'the bond has not been duly 


“proved. In our view therefore the plaintiff 


~ 


was not entitled tb succeed in this claim on 
‘the basis of a copy. 
7 The next matter is whether this arrange- 


“mient of 1930 by which Rs. 2,000 were receiv- 


- ed in advance and it was agreed to remit 


Rs, 480 per year should be taken into account 


‘in this claim of the plaintiff. The remission 
‘claimed is for three years, 1836 F. 1337 
` concerned , on the basis of this arrangement 
“accounts were adjusted between the parties 


and 1338 F. So far as 1336 F. is 


and ‘this amount can be treated as having 


“been. paid off-and-so far as this amount. is 
“eoncerned, there is no difficulty of an oral 


“aereement’ being invoked to contradict the 


‘ terms of a written document. 
1337 F: and 1338 F'. there has been no 


For the years 


payment and the defendants can only succe- 


“ed on this part of the case ifthe arrange- 


` ment set up by them could be admitted in 


` evidence. 
“suit is not maintainable on the basis of a 
copy, it is not necessary to pursue this matter 


` the parties. 


But as we have decided that the 


any further or to adjust accounts between 
The result is that we allow this 


“appeal, set aside the decree of the lower 


‘Appéllate Court and restore that of the Court 


of ‘first instance with costs to appellants 


-~ throughout. 


So, l Appeal allowed. 


maan mamanah, 
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executed by undivided father and son—Payment by 
father when saves limitation agatnst son. 

Where a pro-note is executed by the undivided 
father and son, a payment by the father alone cannot 
save limitation against the son in the absence of proof 
that the lan was ecentracted for the’ benefit of the 
entire family. The mere fact that the father was the 


. Manager of the family cannot save limitation. Nara- 


yana Ayyar v. Venkataramana Ayyar (1), relied on. 


Mr. R. K. Ratho. for the Petitioner. 
Mr. P. V. B. Rao, for the Opposite Party. 


Order.—The only question which arises 
in this case is one of limitation. The suit 
was based on a pro-note executed on July 19, 


` 1928, by defendant No. 1 and his- father. 


Subsequently five payments were made to- 
wards the debt. Of these the first was made 
on February 18, 1930, and the second on 
February 17, 1933. Both these- payments 
were made by the father of defendant No. 1 
but subsequently certain other payments 
were made also by defendant No. 1. The 
question which arose in the case was whether 
the first two payments save limitation. The 
Court below has held that they do not, 
because the endorsements show simply that 


‘the payments were made by the father of 


defendant No. 1 and not that they were made 
by him on behalf of himself and defendant 
No. 1. Sections 20 and 21, Lim: Act, are 
clear on the point. If the payments had been 


- made by the father of defendant No. 1- on 
“his.0wn behalf and on behalf of defendant 


No. 1, the limitation would have been saved. 
But as the learned Judge says, there- is no 
evidence to show that the payment was made 
on behalf of both these persons. In Narayana 
Ayyar v. Venkatramana Ayyar (1), the law 
on the subject is stated thus :— 

“When a creditor deals, not with the managing mem- 
ber only of.an undivided family, but with all the mem- 
bers of the family, as co-obligors, and on that footing 
enters into a transaction—thsreby avoiding any ques- 
tion as to whether the transaction was really for the 
benefit of the family—hs cannot rely upon an acknow- 


. ledgment of the liability made by one of them as an 


acknowledgment duly made on behalf of all the co- 


-obligors, by reason only that the person acknowledging 


is in fact the managing member of the family consisting 
of the co-obligors.*’ ° 

In this case it was stated in the plaint that 
the loan was contracted for the benefit of the 
entire family, but this statement was denied 
and nothing was said in support of it in evi- 
dence. All that was stated in the plaintiff's 
evidence was that the father of defendant, 
No. 1 was the manager. That statement 
alone, however, cannot save limitation., The 
application is dismissed with costs. Hearing 
fee one gold mohur. ) 


D. Application dismissed. 
. (1) 25 M 220(F B).., 
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` MADRAS HIGH GOURT' E 
Referred Trial No. 121 and Criminal Appeals 
Nos. 533,535 and 565 of 1939 

: November 24, 1939 . 
Burn AND MOCKETT, Jd. | 
. In re PULLANNAGARI RAMI REDDI 


AND OTHERS—ÅPPELLANTS ' 

Evidence Act (I of 1872), ss. 27, 30—Confession 
under 8. 27, if falls under s. 30— Confession of co- 
accused—Value ofas evidence against other accused 
—Penal Code (Act XLV of 1860), ss. 302, 201— 
. Murder—Held that facts cast utmost suspicion on 
accused but lacked certainty and benefit of doubt must 
be given to accused—Admission of accused that deceas- 
ed died in his presence and he secretly disposed 
of corpse along with other accused—Confession is 
not admission of murder—Offence falls unders. 201 
—Mud in nails of deceased indicating struggle in 
water during life—Presumption of death'by drown- 
ing—Criminal trial—Hvidence—Three equally guilty 
accused—-T'wo escaping owing to insufficient evidence 
—Third accused against whom evidence ts sufficient 
cannot be acquitted. E ae 

A confession by a co-accused may be taken into con- 
sideration against another accused and confessional 
statements under s. 27, Evi. Act, come within the 
terms of s. 30. But there must be admissible evidence 
pointing to the accused's guilt. In assessing the pro- 
bative value of that evidence a co-accused’s confession 
may be taken into consideration. Where the evidence 
-against accused is only that he was in the company 
‘of the other accused before and after the. crime, he 
cannot be convicted on the basis of the confession of 
the co-accused, as such a conviction would amount toa 
treatment of confession as substantive evidence against 
T 171 Ind. Cas. 245 (1), referred to. ' [p. 56, col. 
Mud in the nails indicates struggle in the water 
during life and is presumptive evidence in favour of 
death by drowning. But such a presumption is not 
absolute and other circumstances may of course nega- 
tive it. But the presence of mud on the toes and 
nails, in a country of bare-feet and not invariable 
cleanliness can scarcely weigh against the fact that 
no single characteristic of drowning is found. [p. 97, 
‘cols. 1 & 2.) Mr j 

A woman was murdered shortly after taking her 
night meal. Accused, the husband of the deceased was 
with her that night on his own admission. At mid- 
night a cry was heard from the house and the accus- 
ed’s sister who lived nearby went to investigate. She 
was told by the accused that there was nothing wrong. 
Later that nignt, others summoned by accused’s sister 
went to the scene and they found not only the deceased 
but her husband absent. The next morning the body of 
the deceased was found inthewell suffocated. At the 
-Ma@istrate’s Court the accused reserved this defence. 
At the Sessions he stated that the next morning he 
woke up ardsaw her missing. He denied that he 
ever saw his sister : - 


Held, that the facts undoubtedly cast: the utmost 
suspicion on accused ; but did not contain that element 
of certainty so essential to a conviction in a criminal 
case. There was, therefore, a doubt and the accused 
‘must ‘be given the benefit of doubt. [p. 94, col. 2.) 

- The accused made acontession that the deceased ex- 
pired in his presence after a struggle for. about ten 
minutes and then he secretly disposed of! the ‘corpse 
along with the other accused. I 

Held, that the confession did not amount to an ad- 
sae of murder and the offence fell under s. 201, 

-HE of three equally guilty people-two are 50 fortunate 
| | I 

| 
| 
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as to escape owfng to the evidence not sufficiently im- 
plicating them, itis neither ‘right nor logically sound 
to acquit the other accused against whom the evidence 


is sufficient. [p. 58, col. 1.]° 
Refd. T. and Cr. As referred by the Sessions 

Court, Chittgor Division, dated September 13, 

1939. Eo aa 


Messrs. Nugent Grant, P. Chandra Reddi 
and P. Sivaramakrishnayya, for the Appel- 
lants. 
The Public Prosecutor, for the Crown. 


Mockett, J.—The three accused have 
been convicted and sentenced to death for the 
murder of one Akkammal, the wife of accus- 
ed No. 1. The charge alleges that Akkam- 
mal died of suffocation. Her body was found 
in the village well onthe morning of March’ 
17 at about 94a. m. The medical evidence 
was to the effect that shê had died of suffoca- . 


tion and not of drowning. For the present 


we will discuss the evidence on the basis that 
Akkammal was in fact murdered although 
it will be necessary to return to an investi- 
gation of the medical evidence at a later 
stage. The plan Ex. W, indicates that ac- 
cused No. 1, lived with his wife at Gangapu- 
rampalle in a kottam which is next to the 
main house in which his parents,.P. W. No. 
3, her husband, and her children lived. There 
is no doubt that accused No. 1, and his wife 
were not happy- Accused No 1, had mar- 
ried a second wife and had been ordered. by 
a Magistrate to pay Akkammal Rs. 10 a 
month for maintenance. Exhibit J, is’ the 
revision petition filed against that order, 
which was dismissed by King, J. There is 
evidence by P. W. No. 1, the-uncle, that ac- 
cused No. 1; illtreated his wife. The case 
for the prosecution is that accused No. I, 
hired accused Nos. 2 and 3, to murder, his 
wife and that they all three together achiev- 
ed this purpose. The evidence against accus- 
ed No. 1, is of a different character from the 
evidence against accused Nos 2 and 3. - The 
evidence against accused No. 1, consists 
largely on his conducton the night of Ak- 
kammal’s death and after, and the case 
against accused No. 2, (and in a measure 
against accused No 3) rests almost wholly 
on a confessional statement made by accused 
No. 2, Ex. E. The principal witness against 
accused No: T, is P. W. No. 3. She is accus- 
ed No. l’ssister. Her story is that at mid- 
night on March 16, 1939, she was woken by 
a cry, she came out of the’ house and saw 
accused No 1, outside the kottam. She said 
to him, “What Ramanna, I heard a noise 
here” to which accused No. 1; replied, “There 


is nothing .You had better.go and lie down.” 


54 

She does not appear however fo have been 
easy in. her mind Because she woke her 
mother P. W. No'4,and sent her to fetch 
„P. W. No 5, her husband. He came and then 
in her evidence, she says : 


“I told him that Ididnot know eXactly what had 
happened but I had heard a cry in my sleep.” 


In the statement taken from her under 
s. 164, Criminal P. C., she said much the 
same. ‘This statement wastaken on March 
20, 1939. But the next part of her narrative 
is important, namely, that she, P. W. No. 5, 
and P W. No. 6, went to the kottam to see 
what had happened and that neither accused 
No. 1, nor Akkammal was there, but the beds 
were still spread out. Witnesses were called 
to corroborate P. W, No. 3’s story. We must 
observe that P. W. No land P. W. No 2, 
were called before P. W. No 3; and it is 
difficult to understand how, until P. W. No 
3, had been called, it was possible for evi- 
_ dence to be admitted of what she had said in 
the absence of accused No. 1. However, this 
was done and P. W. No. 1, stated that on 17th 
he questioned P. W. No. 3, who described 
her conversation with accused No. 1, in very 
different language. According to P. W. No 
1, P. W. No. 3, stated that about midnight 
‘she heard Akkammal cry out, “Chinnamma, 
I am dead,” and on going to make enquiries 
accused No. 1, said, “Do you want to send me 
to jail now ?, Go and lie down” P. W. No. 
2, the mothér of Akkammal, also states that 
what P. W. No. 3, told her was that Akkam- 
mal cried out, “Chinnamma, I am dead,” 
but P. W. No 2, also states that P W. No. 3 
had told her that the deceased had fallen into 
a well and died on the 16th night. The 
above part of the evidence of P. W. No 1, 
and.P. W. No. 2, was inadmissible at the 
stage ib was given, and in any case if that in- 
admissibility can be cured, it does not con- 
firm P. W. No. 3’s statement but on the 
other hand shows thata variety of statements 
ig said to have been made by her. But P. W: 
No. 3, was examined at the inquest early on 
the morning of the 17th and there she said 
nothing about having been woken in the 
night bya cry. On the other hand Ex XV, 
shows that early next morning she got up 
and called to,Akkammato pound sajja, that 
none replied and so she opened the door and 
went inside the house 

It is of course said for the prosecution that 
P. W. No. 3, being the sister of the accused 
is making her evidenceas favourable to him 
as possible. Other witnesses were called to 
corroborate her, i. e., P. Ws. Nos. 4,5, 6 and 
1. P. W. No 4, professed to have no recol- 
lection of what happened. So her deposition 
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in the Magistrate’s Court was filed under 
s. 288, Criminal P. C. But that statement 
does not go much further than showing that 
P. W. No. 3, woke-in the night owing tosome 
noise which she said according to P. W No. 
4, might have been made by a sheep or a 
goat. P.W.No 5, confirms P W. No 3 
There is a somewhat contradiction in his 
evidence. He says that P. Ws. Nos. 1 and 2, 
did not come to his house the following night 
a Statement which P. W No 1, had made in- 
Ex A. Thereis no doubt that P. W. No 3, 
was seriously alarmed and that P. W. No. 5, 
her husband, was fetched from his work at 
the sugar-cane mill to investigate P W. No.7 
States that he was called by P. Ws. Nos. 5 
and 6, to search for accused No 1, and the 
deceased, that he went to accused No. Is” 
house and found accused No. 1, and the de- 

ceased absent, that he then went to Nim- 
manapalle where he saw accused No 1, and 
Papulamma, a woman associate of accused 
No. 1, that he asked accused No.1, where 
Akkammal was to which accused No. 1, repli- 


‘ed, “She has gone somewhere.” Itis clear 


from his examination at the Sessions that ac- 
cused No. l,admits he and his wife did go to 
sleep in his house that night. This is borne out 
also by Ex N which is a report made to the 
village Magistrate by accused No L himself. It 
is said to have been made at Nimmanapalle at 
104. mM. on 17th but the evidence of the village 
Magistrate himself (P. W. No. 31), shows 
that actually at7 a.m onthat day accused 
No. 1, had reported that his wife was missing 
on which P. W. No. 31, told him to search 
for her and that at 9 the accused came back 


‘and said that his wife’s duppati was on the 


bank of a well near the village. The village 
Munsif accompanied him to the well and 
the body of Akkammal was discovered in the 
water. 

Accused No. 1, was arrested on March 31, 
in a tope at Nimmanapalle by P. Ws. Nos. 31 


18 and 24. It is stated by the Sub-Inspector 


that Accused No. 1, was not present at the 
inquest, but this does not appear to be “%or- 
rect because the village Munsif (P. W. No. 
31), states that accused No. 1, was present 
at the well when the inquest was held. P. W. 
No. 29, also admits that although he did not 
see him atthe inquest he saw himin the 
crowd. It does seem however that accused . 
No l, was not playing a very important part 
and the theory of the learned trial Judge, is 
that he was keeping in the background await- 
ing events and, when they did not take a 
favourable turn, disappeared. However this 
may be, it does appear to be clear that at an 
early stage of these proceedings the notion 
i 2 
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hat accused No. 1, had: murdered his wife 
vas becoming a subject of public gossip and 
tis well known that accused persons do 
requéntly abscond even though they may be 
nnocent of the offence. P W. No, 6, refers 
Oa meeting at Nimmanapalle with accused 
No. landto P. W’ No. 5, asking accused 
No. 1. “Where is Akkamma ?,” to which he 
replied, “I too am searching for her.” If 
wy hostile inference is to be drawn 
against accused No 1 as to his presence at 
Nimmanapalle, it should be stated that the 
learned Judge did not question him as to why 
“he was there and he thus had no opportunity 
of explaining his presence there. 
The evidence, therefore, against accused 
No. 1 may be summarised as follows: It 
mliepends very largely on P. W. No 3, the 
«ffect of whose evidence is that, hearing a 
paoise at midnight she went to accused No. 1’s 
Mhouse and there saw him and was told by 
Mhim that there was nothing to be concerned 
about and that she could return to her bed, 
mhat later accused No. 1 and his wife were 
=both found to be absent from the house; and 
that at 9 a. m. on the following morning the 
17th, Akkammal’s body was found murdered 
in a well. There is the further evidence 
given by P. W. No 28that accused Nos. 1 
and 3 were seen whispering together ‘under 
a tree at Nimmanapalle on the evening be- 
fore Akkammal died, a matter which was re- 
ported to the Sub-Inspector after the event. 
This witness had never seen accused No.3 
before that day but was able to identify him 
on the following Sunday (the 19th). The 
answer of accused No. 1 to this is to the 
effect that he went to bed that night with 
his wife and that the next morning he woke 
up and saw her missing. He denies the 
evidence of P. W. No 3 and P W. No. 28 
He also says he was present at his house on 
the day on which the inquest was held a mat- 
ter which appears to be in part corroborated 
by P. W. No. 31 and others. He denies that 
he was arrested in the manner alleged. He 
says that he went himself to the village 
Munsif’s house. It is convenient now 
to turn to Exs. Nand A It must be remem- 
bered that Ex. N was given on the morning 
of the 17th to the village Munsif by accused 
No, 1 himself and it is a simple report of a 
quarrel with Akkammal and of her subse- 
quent disappearance and later the discovery 
of her corpse in the well. Exhibit A is the 
first information report which was given on 
the 18th to the Sub-Inspector of Police at 
Agraharam Camp at 8-30 a. m. The con- 
tents of that report cannot be evidence, but 
it*has been brought to our notice and we 
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cannot overlook 26 that’ it contains a stats- 
ment by P W.: No. 1 that one Venkata ° 
Reddi (who was not examined) had report2d 
to him that Rami Reddi at 10 P. M. on 
March 16,‘ had said to him Venkata 
Reddi), 4 ; 

“my wife Akkammal fell into a well. I gave her two 
blows last night. My wife thereon ran up and I too 
followed her. She, who had been going two chains . 
ahead of me, fell into a well.” 

Now, this is a totally different version of 
the affair and’ Venkata Reddi is not called 
as a witness; but, if it is true, itis at least. 
not inconsistent with the story of P. W. No. 3. 
Akkammal may have cried out when she 


r 


“ was struck which would account for the cry 


in the night spoken to by P. W. No. 3.. That 
she ran away and threw herself into a well 
might account for the absence of both her- 
self and her husband. Mugh therefore must 
turn on the evidence of whether this woman 
was or was not suffocated as charged by the 
prosecution. 


Before dealing with this topic, it 1s con- 
venient to turn to the case against accused’ 
Nos. 2 and 3 which stands on a totally differ- 
ent basis. We have alluded to the mysteri- 
aus Venkata Reddi referred to in Ex, A. 
This is not the only feature of this case which 
arouses inquiry. It is not at all clear how it 
was that accused Nos. 2 and 3 were arrested. ` 
It is alleged by the Police that they were‘ar- 
rested because they were seen by P. W. 
No. 10 passing a tamarind tree on the way: 
to Nimmanapalle on the 15th, Wednesday. 
But as P. W. No. 10 was unable tosee the- 
accused from the witness box this explana- 
tion cannot be a fact. This incident is on a 
par with the evidence of P. W. No. 18 who 
claims to have searched the village for 
accused No. 1 who was unquestionably there 
all the time. But, whatever be the reason, 
accused No. 2 was arrested at 10 P. M. on 
March 18, and accused No. 3 on the morning 
of March 19 They both made statements to 
the Police, parts of which have been admitted 
in evidence under s. 27, Evi. Act. At 10. 
P. M. on Saturday March 18, accused No, 2 
made a long statement Ex. E, of which the 
following has been admitted by the learned 


Sessions Judge under s. 27, Evi. Act: 

“By that time Rami Reddi's wife, Akkammal, strug- 
gled for about ten minutes and expired. We tied the 
bundled up corpse to the bamboo. I and Mondi- 
Ramudu then went by a stream running eastwards, - 
then along a path proceeding north of the Woodapple 
tree,. and then to the Racha of ragi (Popier) trees, and 
turned to the west and threw the pole with which 
we carried the corpse over the fence of Syed Sabna’s 
mango tree.” 


Accused No 3 also made a long and detail- | 
ed statement, Ex. R at'2-30 P. M. on Sunday ' 


a 
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the 19th, of which the folowing has been 
admitted by the learned Sessions J udge under 
8. 27;.Hvi. Act: : ; 

“I went to Nimmanapalle on Wednesday... . I 
and Rami Reddi were together “going sometime after 
Sunsét, when*another Saheb too saw us.’ 


: The difference.of the dates of Exs. E and 
R, the above statements, is important, especi- 
ally to accused ‘No. 3. After making the 
statement Ex. E; accused No. 2 took P. W. 
No. 33 (Sub-Inspector) and others of whom 


P. Ws. Nos. 32 and 9 were called and showed . 


M. O. No. 1,a-bamboo pole. So Ex. E was 
adinitted on the basis that the pole was dis- 


‘covered in consequence of the information 


recewêd in Ex-E. Exhibit R was admitted 
as leaditig to the discovery of the fact testif.- 
ed to by PW. No. 28 that accused No. 3 
and Rami Reddi were together sometime 
after sunset on the 15th. The Sub-Inspector 
(P. W. No. 33) stated that, asa result of that 


_ Statement, he discovered P. W. No. 28 who 


did depose to the fact that accused Nos 1l 
and-3.were together.’ .Apart from. these 
statements, the ‘evidence against accused 
Nos..2 and 3 may be summarized as follows: 
Accused No, 2 was seen. by P. W. No 10 on 
the loth evening with P. W. No 3, but this 
witness's -eyesight has already been shown 
to be faulty. _P..W. No. 11 on Wednesday 
saw accused Nos. 2 and 3 wndera tamarind 


. tree by the side.of the road. P. W. No 97 


states.that he saw accused Nos. 2 and 3 at 


. ten: minutes past'nine in the morning “bet- 


ween his:village Reddivarepalle and Chinta- 
parti.: He, claims to know both the accused 
by sight. ‘Then 'there -is a group of wit- 
nesses, P. Ws. Nos. 29, 30 and 33 P. W 
No: 29 is the karnam of Agraharam village 
where the Sub-Inspector (P. W., No 30) was 
at the time.the crime was reported to him. 
P.. 'W. .No.. 30 was the acting village Munsif 
of Agraharam in'March. These.two and the 
Sub-Inspector (P,-W. No 33) state that they 
were together in connection with the inves- 
tigation of a case'of theft, and that at 2 A. M. 


_ onthe night .of the. 16th; they saw accused 


Nos. 2 and 3 coming together; they question- 
ed. accused No,-.2.who said he was Syed 
Kassim of.. Nimmanapalle: they said they 
were going to the Gunti Gamgamma festival 
at-Chintaparti, which festival was in fact 
going on: “Accused No.2 had a torchlight. 
At, that time, says P. W. No. 33, there was 
no. reason to suspect them and they were: 
allowed to proceed. The -Sub-Inspector re-. 
ceived news of tke offence at 8-30 a. m. on 
the 18th at Agraharam and he thereupon 
proceeded to investigate.. .P. W. No. 21 says 
he-saw, aceused Nos. 2and 3 together. at a. 
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_ village five miles from the scene of AkKam- 


mal’s death on the Thursday night, which is 
March 16. < 

It is convenient now to deal with the «case 
against accused No- 3- The only evidence 
against him is that .he was in-the company 
of accused Nos. 1 and 2 at or about the time 
of the crime. His confessional statement, 
Kx R, merely:led to a discovery of a witness 
speaking to this fact as regards A-1 ` Exhi- 
bit E is not evidence in the correct sense : of 
that, word against.accused No. 3. A confes- 
sion by a co-accused may be taken into con- 
sideration against another accused and con-: 
fessional statements under `s. 27, Evi. Act, 
have been held to come within: the terms. of 
s 30, Evi. Act, by this High Court: vide 
In re Athappa Goundan (1). But there 
must be admissible evidence. pointing to the, 
accused's guilt. In assessing the probative 
value of that evidence a co-accused’s confes- 
sion may be taken into consideration. The. 
evidence against accused No.3 as already 
Stated is only that he was in the company 
of the other accused before the crime as tes- 
tified to by P. W. No. 28 and after the crime 
as testified to by the other witnesses refer- 
red to above. This being so, we do not con- 
sider that the Court is entitled to convict 
accused No. 3 when the admissible evidence 
against him goes no further than we have in-., 
dicated. Such a conviction in this case would 
amount toa treatment of Ex. E, as substan- 
tive evidence against accused No 3. 

There remain the cases of accused Nos. 1 
and 2. It must be remembered that. the 
parts of Ex..E admitted do-not -contain any. 
confession of the killing of Akkammal. The. 
effect of Ex. E is that Akkammal was strug- 
gling and died Why she was struggling is, 


_ not revealed. The rest of the statement deals 
, with the disposal of -the body: 


But Mr. 
Grant has asked us to read the whole of that 


„confessional statement and he. argued as 


follows: This statement was never made at 
all by accused No. 2. It must be read not as | 
a Statement of accused No, 2 at all andethere- 
fore not within the prohibition of s 20, Evi.. 
Act. It must be readin order to show that 
the case for the prosecution is demonstrably 
false because the actual eviderice, and espe- 
clally the medical evidence, is Inconsistent 
with the statement put into the mouth of 
accused No.2 by the«Police. A Court is 
always reluctant to shut out any argument 
advanced by an accused person; and wé have 
examined this statement, in the. interests of 


- (1) (1987) M W N 442; 171 Ind. Oas. 245: AI R 1937- 
Mad. 618; 38 Or. LJ 1027;1 LR (1937) Mad. 695: 
(1937) 2 M LJ 60;46 L W 152;-10 RM 32L B) 
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` point of view advanced by Mr.:Grant---An 
examination of this statement shows ‘that: it 
is alleged that Akkammal met. her death by 
accused No. 3 “with all his stréngth squeez- 
ing her throat, face and nose with both of 
his - hands.” -Mr.. Grant asks us on the 
medical evidence to say firstly that it is 
not ,certain’ that this woman was murder- 
ed at all-and secondly that the mode of 
her: death as testified to “by the doctor 
does not agree with the prosecution’ case 
aS falsely put forward in Ex. E. Exhi- 
bit L is. the post mortem’ certificate and 


P. W.: No. 16, is the sub-assistant surgeon - 


who conducted the post mortem.- He expres- 
ses the opinion, and a very definite opinion, 


that this woman was not drowned, and he. 
-@ives six reasons‘for arriving at that conclu- - 


sion and he stated, although none of the 
reasons for concluding ‘that death was not 
“ due to. drowning was in itself conclusive, yet 

if death had been due to drowning, many of 
. these characteristics would have been found. 
There were no characteristics of death by 
drowing but there was evidence of suffoca- 
tion. He found fourteen injuries on the body 
of the deceased. Of theni, referring to Ex. L 
injuries 2, 3, 4,6 and‘ 7 were semi-circular 
nail-marks, and in addition says the doctor, 
injuries 8, 9, 10 and 14 might ‘have been 
caused by nails. The effect of this evidence 
is that injuries, 2,3,4,6and7 were caused 
by nails, in his judgment, owing to the 
semi-circular marks and’ the other injuries 
mentioned might have been caused by ‘nails. 


The reasons for-saying that death was due’ 
to asphyxia due to suffocation’ was largely’ 


based on the marks of the nails and violence 
round the mouth, but he considered also the 
dilated pupils; the right side -of the heart 
being engorged and-organs congested show 
death by asphyxia. There was mud. on the 
toes of both feet and nails and: both fingers. 
The defence relied strongly: on the latter 
feature. Loyns’ Medical Jurisprudence, 
Een 5., p. 299, supports the view that mud 


“ in the nails indicates struggle in the water: 
during life and is presumptive evidence in. 


favour of death by drowing. But such a 
, presumption is not absolute and other cir- 
cumstances may of course negative it. But 
‘the defence also relies on the fact that there 


is no evidence ofany marks on ‘the throat - 
and ib must be remembered that accused No ' 
. 2, is-said to have squeezed her throat with’ 


all his might. -. But it must be remembered 
also that her face and nose were also squeez- 
ed and there is’ definite evidence of finger- 
* marks on the facé and nose. -We have exa- 
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mined the, evitence'of the doctor and” we are 
impressed with its care-and- detail and it 
seems to us.to come to this: that the. only 
feature which the defencé.can suggest indi- 
cates drowning is the. presence of mud onthe 
toes and nails, and this ina country of bare- 


. feet and not invariable cleanliness can scar- 
‘ cely- weigh against’ the, fact that’ no single 


characteristic of drowning is’ found by the 
doctor.: Weare satisfied that this woman 
was not drowned’ but mether death by viol- 
ence and that the doctor’s evidence is reli- 
able beyond question. It must be remem- 
bered that the process described in Ex. E 
combines both strangulation-and suffocation 
and it may be that this woman: was suffocated 
rather- than strangled, which is in complete 
accord with the -doctor’s evidence. > `> 
Akkammial was therefore murdered short- 
ly after taking her méal onthe’ night of. 
March 15/16, 1939. Accused No.1 was with 
her that night on his own admission. At mid- 
night a cry was heard from the -house ‘and 
P. W.No 3, an indisputably friendly ‘wit- 
ness, went to investigate, She was'told - there 
was nothing wrong by accused , No. 1. Later 
that night, others summoned by P: Wi No 3, 
went to the scene and they found nof: only the 
deceased: but—this is of importance—her hus- 
band absent. The next morning tlie body of 


. Akkammal is found ‘in -the well ‘suffocated. 


What happened on that night is known of 
all men-to accused No. 1. What is his answer? 
At the “Magistrate’s Court he reserved: his. 
defence: At the Sessions he stated that the 
next morning he woke up and saw her miss- . 
ing. He denies that he ever saw P. W: No. 3.’ 
These facts undoubtedly cast the utmost 
suspicion on accused No 1]; but the-question 
is, do they amount to mere suspicion, do they 
‘contain that element of ‘certainty so essential - 
to a conviction in a criminal’case? Accused 
No. 1 has been shown. to have been associat- 


‘ed with accused No. 3; we are acquitting 


him and-therefore no hostile inferehce can , 
be drawn against accused’ No. -1' from ‘that ` 

association There is nothing inthe confes- 
sion of accused No. 2 to be taken-into account 
against accused No. 1. “We think ib proper 
to say that, while appreciating the- extreme 


‘difficulty ‘of analysing a confessional ‘state- 


ment and admitting only such’ ‘portion of ib 
as relate. distinctly’ to a fact discovéred, it 
is not impossible that the learned Sessions 
Judge might have admitted for more than 
he: did’ and that, had he done so, the position 
of accused No 1 might have been very differ- 
ent. But the prosecution have not thought 
fit in this case to apply for the reception of . 
further evidence and:we,, therefore, are con-. 
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_ Sidering those portions of Ex. E“ which are 


admitted and no more. We have already 
alluded to Ex. A which reveals that a wit- 


' ness who was not called stated that accused 


No 1 had said that his wife fell intoa well 
in the sense that as a result ofa quarrel 
she threw herself therein; and we hawe 
already alluded to: certain unsatisfactory 
features about the. denial of the presence 
of. accused No. I in that village. As 
a result, our conclusion is that the evidence 
is not conclusive, that there is a doubt, and 
that accused No. 1 is entitled tothe benefit of 
that doubt 

Asour decision with regard to accused 
No. l has been arrived at .by a strict 
application of the rules of evidence, similar- 
ly in the case of accused No 2 we judge, 
and it is well to remember thatif of three 
equally guilty people two are so fortunate as 


to escape owing to the evidence not suff- 


ciently implicating them, it is neither right 
nor logically sound to acquit the other ac- 
cused against whom the evidence is sufficient. 
In the case of accused, No, 2 according to his 
own admission, he carried the body of a woman 
demonstrably shown ‘to have been murdered, 
and secreted it in a well; the pole on which 
the body was carried being discovered as a 


result of his admission, and he was present 


in the neighbourhood which enabled him to 
commit the crime was certain. His explana- 
tion at the Sessions of Ex. E is that, coerced 
and beaten by the Police, he agreed that he 
would “say as they ‘desired and then they 


recorded as they liked,” and he denies that 


he either showed M. O. No, 1 the pole or that 
he associated with accused No. 3. It will be 
noticed that he did not say in the Magis- 
trate’s Court that the statement was ex- 
tracted by coercion. :We do not think there 
is any substance in the suggestion that Ex. E 
was extracted in the manner suggested by 
the defence, and we have already made clear 


that we have examinéd it only for a consi- 


deration of the defence theory that it was 
a pure concoction, but it will be observed 
that that is not strictly the case of accused 
No. 2. He said that he “would say as they 
(the Police) desired, Then they recorded:as 
they liked.” We entirely reject the idea that 
the Police would have put the whole of this 
rigmarole into the mouth of this accused 
when sO many much easier methods were 


open to them had they desired to avail. 


themselves of such methods. But, owing to 
the exclusion. of much in Ex. E that might 
possibly have been admitted and again 
owing to the absence of any application by 


the prosecution -to- admit further evidence, ` 


J 
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we find nothing in Ex. E to amount to an 
admission that accused No. 2 committed the 
offence of murder. He was however unques- 
tionably engaged in disposing of the body 
of a murdered woman. In his case we are 
not satisfied that the evidence against him 
is sufficient to warrant a conviction for 
murder. We however are satisfied beyond’ 
doubt that he has committed an offence- 
under s. 201, I. P. C. 

The result of our conclusion is that the 
convictions and sentences on accused No 1 
and accused No, 3 are set aside, their appeals 
allowed and they are acquitted and will be 
set at liberty. The conviction and sentence 
of accused No 2 unders 302, I P.C., is set 
aside and he is acquitted; but he is convicted ° 
of an offence under s. 201, I. P. C, and is 
sentenced to rigorous imprisonment for seven 
years. i 


N.-S, Order accordingly. 


LAHORE HIGH COURT 
Criminal Appeal No. 740 of 1940 
January 23, 1941 
Youne, C. J. AND BLAOKER, J. 
WARYAM SINGH ARUR SINGH— 
Convict—APPELLANT 
Versus 


EMPEROR—Opposirs PARTY 

Criminal Procedure Code (Act V of 1898), ss. 535, 
232, 439—Accused charged with murder of A—Convic- 
tion of attemptto murder B though not so charged— 
Conviction held vitiated by error of law—High Court 
in appeal against conviction can use revisional powers 
to set aside acquittal and order retrial—Penal Code 
(Act XLV of 1860), s. 34— Person present and acting 
in furtherance of common intention to commit 
offence—Mere omission to specify s. 34, in charge 
does not make conviction of that person for an 
offence illegal. 

An accused was charged under s. 302, TJ. P.O, of 
murdering A, but was convicted of attempting to 
murder B with which offence he was not charged. 
There was no Govt. appeal against his acquittal but — 
the accused had appealed against his conviction : 

Held, that the conviction for attempting to murder 
B, with which éffence the accused was not charg@d 
was vitiated by anerror which was not a mere im- 
material irregularity. 

Held, also that as a Court of revision had every 
power to seb aside the order of acquittal and order 
a retrial even though there was no appeal by Govt. 
against the acquittal, .the High Court could set aside 
the acquittal and order retrial. 


Conviction for an offence following the provisions 
of s. 34 is not illegal merely because that section has 
not been mentioned in the charge as there is no lega} 
necessity to specify that section. The section is really 
nothing more than explanatory and embodies in the. 
Code the ordinary common sense principle that if two 
or more persons intentionally doa thing Jointly it is, 
just the same asif each of them had done it indivi- 
dually. 76- Ind. Cae, 644 (2), distinguished, 158 Ind. 
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Cas. 603.(1), explained, 81 Ind. Cas. 353 (3) and 
a T Cas. 921 (6), followed, 139 Ind. Cas. 242 (5), 
relied on. , 


Cr. A. from an order of.the Bissone Judge, 
Lahore, dated April 26, 1940. ' : 


‘Messrs. L. Saunders and Amolak Ram 
Kapur, for the Appellant 


Mr. Basant Krishen, Assistant to Advo- 
cate-General, for the Crown. 


Blacker, J —Waryam Singh appeals from 
the order of the learned Sessions Judge of 
Lahore convicting him under s 307, I. P. ©., 
with regard toa fight which took place at 
the village of Jamsher Kalan on Octo- 
ber 18, last. The trial of this case has un- 
fortunately been marred by two misdirec- 
tions of law by the learned Sessions Judge. 
The appellant was charged together with 
another person for the murder of one Makhan 
Singh. The facts alleged by the prosecution 
were that the two accused and two other per- 
sons who were killed had joined together 
armed with deadly weapons to fight with and 
kill Makhan Singh. They were accordingly 
charged by the learned Magistrate with the 
murder of Makhan Singh. It is clear from 
the learned Sessions Judge’s judgment that 
he was of opinion that the prosecution case 
had been made out and that it was proved 
that even if Waryam Singh did not actually 
inflict the fatal injury upon the deceased, 
he was present and acting in furtherance of 
the common intention of his companions to 
commit their act. He thought, however, 
that it would be illegal, for him to convict 
Waryam Singh on the basis of this finding 
because s. 34, I. P. C , had not been specified 
in the charge. He accordingly took the 
course of convicting the appellant under 
s. 307 in respect of an injury which he found 
him proved to have inflicted upon another 
member of the other side who did not die. 
In registering this. conviction, however, he 
has overlooked the fact that the appellant 
was fever charged at all with this offence. 
The conviction therefore appears to us to be 
vitiated by this error. It does not appear to 
us to be a mere immaterial irregularity as 
it is clear that on a charge under s. 302 of 
murdering A the accused cannot be said to 
have any notice of the fact that he is also 
accused of attempting to murder B whois a 
totally different person. We must therefore 
accept this appeal to the extent of setting 
aside the conviction and ordering a retrial. 

But as the matter has now come to our 
knowledge within the meaning of s. 439, 
Griminal .P. C., we- cannot -overlook the 
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other legal error which the learned Sessions 
Judge has made when he held that where 
s.-34 has not been specifically mentioned in 
the charge, a conviction for the offence fol- 
lowing the provisions of ‘that “section is 
illegal This'm&tter was discussed by Counsel 
‘Counsel for the appellant 
have not been able to cite any authority to 
the effect that it is necessary to mention 
s. 34 in a charge. They have only been able 
to refer to Nga Tha Htin v Emperor (1); 
and In re Thaikkottathil Kunheen (2). The: 
latter authority however does not refer to 
s 34 but to s. 149 the principles of which 
are entirely different and the former does 
not go any further than to lay down that 
the mention of s. 34 is desirable and that 
the omission of it might be a cause for 
interference if it is shownto have aec- 
tually prejudiced the appellant. In fact this 
authority really goes against the appellant. 
The learned Counsel for the Crown, however 
has on the other hand referred us in 
Emperor v. Barendra Kumar (3), Dastarali 
v. Emperor (4), Debt Prosad v. Emperor 
(5) and Hari Lal v. Emperor (6). Of these 
the last authority is directly in point and- 
in the first authority, which was a Full 
Bench judgment of five Judges, there isa 
passage in which it ‘is pointed out that 
s. 34 does not create any offence and that it 
is not necessary to specify it in the charge. 
The other two judgments though not exactly 
in point support the same: principle. As we 
have said before, we have not been shown 
any authority to the effect thats, 34 has to 
be mentioned in the charge and we are our- 
selves of opinion that there is no legal neces- 
sity to specify this section. The section is 
really nothing more than explanatory and 
embodies in the Code the ordinary common 
sense principle that if two or more persons 
intentionally do a thing jointly it is just 
the same as if each of them had done-it 
individually. 

The matter in this case is slightly com- 


plicated by the fact that there is no Govt. 

(1)-A I R 1935 Rang. 304; 158 Ind. Cas. 603; 36 
Cr. LJ 1393; 8 R Rang. 188; (1935) Cr. Cas. 1031. 

(2) AI R 1924 Mad. 338; 76 Ind. Cas. 644; 25 Cr. 
L J 212;18L W 946; 33M LT 210; (924) M WN 
41. i 

(3) A IR 1924 Cal. 257; 8l Ind. Cas. 353; 25 Cr, L 
J 817; 38 CL J 411;-28 O W N 170 (F B). 

(4) 58 C 822; 133 Ind. Cas. 190;, A I R 1931 Cal. 
625; 32 Or. L J 1004; Ind. Rul. (1931) Cal. 654; (1931) 
Cr. Cas. 809. 

(5) 59 0 1192; 139 Ind. Cas. 242; A I R 1932 Cal. 
455; 33 Or. LJ 720;36 CWN 595; (1932) Cr. Cas. 
335; Ind: Rul. (1932) Cal. 584. : 

(6) 14 Pat. 225; 156 Ind. Cas. 921; AT R 1935 Pat. 
263; 36 Cr. L J 1026; 16 P LT 380; (1935) Cr. Cas. 
947; 8 R P 43. -o - a 
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appeal against the acquittal of the accused 
under s. 302. This, however, does not debar 
us from using our revisional powers under 
s: 439 as the case: has come before us, It 
merely means that those powers are limited 
to the extent laid down by sub-s (4) of that 
section. As a Court of revision we Rave 
every power to set easide the order of ac- 
quittal and order a retrial. Without our- 
selves offering any opinion on the merits of 
the case, in view of the fact that the 
learned Sessions Judge’s judgment shows 
that he was inclined to convict but for his 
mistaken view of the law on this subject, 
we consider that this is a case in which 
we ought to use our revisional powers in 
this direction. We therefore order as a 
Court of appeal. that the conviction of 
Waryam Singh under s. 307, I. P. C., be set 
aside and as a Court of revision we order 
that the acquittal of Waryam Singh under 


s. 302 also be set aside and we direct that 


the appellant be retried. Waryam Singh 
will remain in custody pending the retrial 
which, in the circumstances of the case, 
should be fixed for the earliest possible date 
In view of the opinion which the learned 
Sessions Judge has apparently expressed on 
the merits, this case should be tried by one 
of the Additional Session Judges. 


D. no Order accordingly. 


ALLAHABAD HIGH COURT 
Second Appeal No. 297 of 1938 
November 28, 1940 

BAJPAI AND DAR, Jd. 
Pandit SUSHIL CHANDER 
CHATURVEDI —PLAINTIFF— 
l APPELLANT. 
versus 
WALI ULLAH AND oTHERS—DEFENDANTS— 
RESPONDENTS 
Stamp Act (II of 1899), s." 2 (22)—Negotiadle 
Instruments Act (XXVI of 1881), ss. 4,5—Test to 
decide whether document is promissory note—Docu- 
ment containing promise to pay on contingency, if 
pro-note—Document, whether acknowledgment or 
promi:sory note, how decided—Document held pro- 
missory note within meaning of s. 2 (22). 
In deciding whether a document is a promissory 


note the main guestion is to consider not whether the - 


instrument is negotiable or not, though ordinarily 
negotiability of an instrument‘is a good test to deter- 
mine whether a document is a promissory note or not; 
but to consider whether in substance and in primary 
intention of the parties the document was or was not 
a promissory note and%vhether it contajned necessary 
recitals or whether it was intended to record a: differ- 
ent kind of transaction altogether. According to the 
plain language of s. 2 (22), Stamp ‘Act.and.s. 4, 
Negotiable Instruments Act it is obvious. that .a docu- 
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ment which contains a promise to pay on a contin- 
gency will not be treated as a promissory note for the 
purposes of the Negotiable Instruments Act but it 
may be regarded as such for the purposes of Stamp 
Act. [p. 64, cols. 1 & 2; p. 62, col. 1.] A 

It isa question of fact in each case whether a par- 
ticular document is to be regarded as an acknow- 
ledgment or promise, and in order to decide this ques- 
tion the primary intention of the parties and what 
were the real characteristics of the document will 
have to be looked to. ([p. 63, col. 1.) 

Certain sale transactions had taken place in . the 
year 1930, the last of which a cash transaction was 
in 1931. In 1933, the parties met, and having examin- 
ed the accounts came tothe conclusion that Rs. 1,781 
was due from the defendants to the plaintiff and a 
document was executed on that day by the defendants 
in favour of the plaintiff who was described as 
Hanuman Glass Works. The document bore a stam 
of annas 3-6. It ran as follows ‘‘ whereas with ropned 
to glass of Hanuman Glass Works account is due from 
us we, therefore, acknowledge and promise to pay on 
demand Rs. 1,781 with interest at 2 per cent. per 
mensem’’: 

Held, (i) that the document was a promissory note 
and a reference in the document to payment; of inter- 
est and a reference that under accounts the sum which 
was acknowledged was due were not vital matters in 
the document. The surrounding circumstances also 
favoured the conclusion that the document was regard- 
ed by’ the parties as a promissory note. 173 Ind. Cas. 
736 (3), distinguished, 166 Ind. Cas. 919 (1) ‘relied 
on. [p. 62, col. J.) 

(ii) that the reference in the document to accounts 
was with a view to state the consideration of the pro- 
missory note and such a statement of consideration 


-did not make the liability in the promissory note: a 


contingent one, nor did it make the instrument any 
the lessa promissory note; [p. 64, col. 2.] 

(217) that the description given of the payee in the 
promissory note was sufficient for the purposes of iden- 
tification within the meaning ofs. 5, Negotiabie In-` 
struments Act. [zbid.] f 


‘S. A. from a decision of the Civil-Judge, 
Agra, dated November 9, 1937. 


Mr. M. L. Chaturvedi, for the Appellant. ° 
Messrs. P. L. Banerji and Din Dayal, for 
the Respondents. l 


Dar, J.—The plaintiff-appellant Pandit 
Shushil Chander Chaturvedi is the proprie- 
tor of a business known as Hanuman Glass 
Works at Ferozabad in the District of Agra. 
The defendants are a Muhammadan family 
resident of Armara close to Ferozabad im 
Agra District. Defendants Nos. 1 and 2, 


Wali Ullah and Niamat Ullah, are own 


brothers and defendants Nos. 3 to 6 are their 
nephews being -sons of their deceased 
brother Abdul Hamid. There was a fourth 
brother Said also who died before the in- 
stitution of the suit out of which this appeal 
has arisen. According to the plaintiff the 
defendants are partners in three firms called 


‘Muhammad Said, Abdul Hamid, Niamat 


Ullah, Farid Uddin and Zahiruddin Gulam 
Ahmad. In the year 1930 0n various dates 
these -firms ; purchased certain . glassware’ 
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from: the plaintiff andin the year 193la 
small sum of Rs. 5-8-0 was advanced by the 
plaintiff to these firms. In 1939, accord- 


ing ‘to the plaintiff, accounts were made up 
of what was due to the plaintiff from these 


firms and it was found that the firms were. 


liable to him fora sum of Rs. 1,781 on ac- 
counts. The plaintiff alleges that on Febru- 
ary 14, 1933, Wali Ullah, defendant No. 1 
acting on hehalf of all the partners and on 
behalf of the firms mentioned above, execut- 
ed a document which has been described i in 
the plaint as a note of hand by which a lia- 


bility for Rs. 1,781 was acknowledged and a ` 


promise was made to pay it on demand with 
2 per cent. monthly interest. This document 
has been filed in this case, out of which this 
appeal has arisen and a little later we will 
give a translation of it. 


In 1936 the plaintiff commenced the action 
out of which this appeal has arisen for re- 
.covery of Rs. 3,000 odd principal and inter- 
est on the basis of the document mentioned 
above. Inthe plaint the transactions of 1930 
and 1931 made between the plaintiff and 
the three firms were described, the account- 
ing which took place between the parties in 
. February, 1933, was set out and it was fur- 


ther stated that with reference to account- ’ 


ing a note of hand was given to the plaintiff 
by the defendants and which we. have refer- 
red to above. The suit was contested by the 
` defendants and they raised separate defen- 
ces. One of the defences’. was that the 
defendants were not partners of the firms 
and they were.not liable at all to the plaint- 
iff for the amount claimed.. The second 
. defence was that the interest claimed ‘was 
excessive and there were other’ defences 
“which it is necessary to mention in detail, 
bui one defence which was common to all 
the defendants was that the claim was bar- 
-red by limitation. The trial- Court came.to 
the conclusion that the claim was barred by 
limitation. Italso found that ‘the alleged 
‘partnership was not established ; on ‘the 
question of interest, it recorded no finding 
and it also left some other pleas in defence 
undecided. The plaintiff took the matter in 
appeal before the District Judge of Agra 
and the learned Civil Judge who decided the 


appeal has affirmed the judgment of the . 


trial Court on the preliminary ground that 
the claim. was barred by limitation. He has 
left undecided.other matters which-were in 
controversy in the case. The matter is now 


here before us in second appeal, and the - ° 


_ only question. for consideration in the case 
1s whether or not the findings ofthe Court 


translation of 


follows : 
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below on the question of limitation are justi- 
fied, 

The transaction peices the plaintiff and 
the defendants took place in 1930 excepting 
a cash transaction of . Rs. 5.8- which took 
place in 193le The suit was instituted in 
1936 and the suit being one for recovery of 
money as price of goods would be obviously 
barred by limitation unless time could be 
saved by some acknowlegment or by some 
fresh cause of action. The plaintiff relies 
upon the document dated February 14, 1933, 
mentioned above as saving that time. He 
calls itas a document of acknowledgnient 
and if that be so his case will be within time. 
We may mention here that even if this 
document be accepted in plaintiff's favour 
the question’ of limitation would remain to 
be considered with reference to other defend- 
ants who did not execute the document. 
Now, thisis an aspect of the matter which 
we are not considering for the time being. 
Both the Courts below have taken the view 
that the document of February 14, 1933, is 
a promissory note and not a mere acknow- 
ledgment and as it contains a stamp of 
annas 3 pies 6, whereas under the provisions 
of the Stamp Act it should have contained 
a stamp of annas 4 it is deficiently stamped 
and under the provisions, of the Stamp Act 
it is wholly inadmissible in evidence and 
cannot be examined even for the purpose of 
extracting an acknowledgment out of it. If 
this document be ‘accepted as a promissory 
note then it is not disputed that the conclu- 
sion arrived at by the Courts below is correct 
and the. sole question for consideration in 
this case is whether or not the document can 
or should be regarded as a promissory note. 
It will be convenient at this Stage to give a 
this, document. Unfortu- 
nately there is no authorized translation 
before us. Mr. Banerji who appears for the 
respondents has given tous a free transla- 


tion which is as follows : 

“We Abdul Hamid-Mohammad Said, fesidents of 
Mauzad Amora -promiseto pay on demand with interest 
of 2 per cent. per mensem to firm Hanumun Glass Works 
the sum of Rs. 1,781 due from us as: per accounts re- 
garding glass.” 


We have: made a more literal translation 
for ourselves and it may be stated as fol- 


lows : i 

“Abdul Hamid Mohammad Said dden of Mouza 
Armovra— whergas with regard to glass of Hanuman 
Glass Works account is due from us we therefore 


-acknówledge and promise to pay on demánd Ra. 1,781 


with interest at 2 percent. per, mensem.” 


In: the Stamp Act (IL of 1899) there is. a 
definition of ° ‘promissory note” which is -as 


p 
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“ ‘Promissory note’ means a promissory note as defin- 
ed by the Negotiable Instruments Act, 1881. 

It also includes a note promising the payment of 

any sum of money out of any particular fund which 
may or may not be available, or upon any condition 
or contingency which may or may not be performed or 
happen.” : 
_ The definition of ‘promissory note” given 
m the Negotiable „Instruments Act (XXVI 
of 1881) referred to in the Stamp Act is as 
follows : 

“A “promissory note’ is an instrument in writing 


(not being a bank-note or a currency note) contain-: 


ing an unconditional undertaking, signed by the 
maker, to pay a certain sum of money only to, or 
to the order of, a certain person, or to the bearer 


of the instrument.” 


Then follow certain illustrations and 
_ among .them illus. (b) and (f) are as 

follows: - po < 

“(b) I acknowledge myself to. be indebted to B 
in Rs. 1,000 to be paid on demand, for value re- 
celved. 

(F) I promise to pay B Rs 500 seven days after my 
marriage with C.” 

According tos. 4, Negotiable Instruments 


Act, the document in illus. (b) is a promis-. 


sory note and the document in illus. (f) is 
not a promissory note. But if we look to the 
definition given of promissory note in s. 2 (22), 
Stamp Act, we find that the expression pro- 


missory note will also include a note pro-: 


mising the payment of any sum of money 
upon any condition or contingency which 
may or may not be performed or happen. 
According to the plain language of , the two 
statutes, it is obvious that a document which 
contains.a promise to pay on a contingency 
will not be treated as a promissory note for 
the purposes of the Negotiable Instruments 
Act but it may be regarded as’such for the 
purposes of Stamp Act. ` 

We have quoted the terms of the statute. 
It remains now to examine the language of 
the document in terms of the statute. The 
document before us clearly acknowledges 
- indebtedness.to the extent of Rs. 1,781. It 
contains a.promise to pay that sum on 
demand and, therefore on the face of it it 
satisfies the conditions laid down in the 
statute to make ita promissory note. It is 
true there is a reference in the document to 
payment of interest of 2 per cent. per men- 
sem. It is also true that there is a reference 
in the document that under accounts the sum 
which. was acknowledged was due. In our 
judgment these are not vital matters in the 
document. The surronding circumstances 
also favour the gonclusion that the docu- 
ment was regarded by the parties as a pro- 
missory note. | 

Certain sale transactions had taken place 
in the year 1930, the last of which a cash 
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transaction was in 1938. In the beginning of, 
1933 the parties met, and settled accounts. 
It is common ground that after this meeting 
on February 14, 1920 there were no further 
transactions between the parties. Parties 
having met on February 14, 1933, and hav- 
ing examined the accounts came to the con- 


clusion that Rs. 1,781 was due from the de- 
fendants to the plaintiff and a document was 


‘executed on that day in the language which 


we have quoted above. On this document a 
stamp of annas 3 pies 6 was putin. It will 
be noted that the stamp required for a receipt 
or acknowledgment is only oneanna. Having 
regard to the value of the promissory note 


‘the correct stamp should be of four annas, 


but in our opinion it was a mere oversight not 
to put ina stamp of annas 4 and in using a 
stamp of annas 3 pies 6 the intention of the 
parties undoubtedly was to treat the docu- 
ment aSa promissory note. In the plaint 
itself the plaintiff has described the docu- 
ment as a promissory note. In our judg- 
ment, the true view of the transactions is 


‘that on February 14, 1933 the parties closed 


their accounts finally. They found that. 


. Rs. 1,781 was due to the plaintiff from the 


defendants. The defendants were not in a 
position to liquidate this demand and in 
order to satisfy it they executed a document 
by which the defendants ‘unconditionally. 
undertook to pay the amount on demand 
and until the amount was paid; to pay 
interest of 2 per cent. per mensem. It was 
the intention of the parties that the accounts 
should be finally closed and hence forward 
the document which we are considering 


‘should be taken as a record of a loan trans- 


action carrying interest between the parties. 
It is not suggested: that this document was 
a receipt of any kind. The only other alter- 
native is that it may have been a pure and 
simple acknowledgment or it may have been 
a promissory note. In the schedules of the 
Stamp Act acknowledgment is described in 
Sch. I, Art. 1 and it says: 

‘acknowledgment of a debt exceeding twenty*rupees 
in amount or value, written or signed by, or on 
behalf of, a debtor in order to supply evidence of 
such debt in any book (other than a banker’s pass 
book) or on a separate piece of paper when such 
book or paper is left in the creditor’s possession : 
provided that such acknowledgment does not contain 
any promise to pay the debt or any stipulation to pay 
interest or to deliver any goods or other property.” 


It may be said that this is not an exhaus- 
tive definition of acknowledgment and we 
agree, but the fact remains that the docu- 
ment which we are construing contains an 
express promise to pay. It is great deal more 
than mere acknowledgment .and-it will be 
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a question of fact in each case whether a 
. particular document is to he regarded as an 
acknowledgment or promise, and in order to. 
decide this question it will have to be seen 
what was the primary intention of the 
parties and what were the real charac- 
teristics of the document. We regard in this 
particalar case the reference +o account 
as matters ofno primary importance; and we 
think that in its true characteristics the 
document was a promissory note within the 
meaning of the statute. Both the Courts 
below have relied upon a decision of this 
Court in Bibbo v. Gokaran Singh (1), in 
treating this document as a promissory note. 
No doubt in a certain way the case does 
support the view which the Courts, below 
have taken of the document, but no useful 
purpose will be served by examining the 
language of the document in that case and 
comparing it with the present case. Each 
case has to be considered on the language of 
: the document which is employed in it. ? 
Mr. M. L. Chaturvedi the learned Counsel 
. for the appellant contends that in order to 
decide whether a particular document is or 
is not a promissory note it has to be shown 
that it is negotiable. Further, he contends 
. that -promissory notes must be in the form 
of a commercial document which can be 
easily negotiatéd in markets. Lastly he con- 
tends that it must contain an unconditional. 
undertaking to pay and his argument is 
that in this particular document there is no 
unconditional undertaking to pay and the” 
liability to payment depended upon the 
validity of accounts .which’ could be chal-, 
lenged by the persons . who, had made them. 
For these contentions, he has relied on the 
authority of two recent cases of their Lord- 
ships of the Privy Council in Mohd Akbar 
Khan v. Attar Singh (2) and Karam Chand: 
v. Mir Ahmad Aziz Ahmad (8). 
not think that either of these two casés sup- 
port the argument of Mr. Chaturvedi in thé v 


form in which he has put it. The earlier of , 


thee two cases was a Case in which a de 
posit was made by the plaintiff with the de- 
fendants of a very large sum of money and 


(1) (1936) A L J 1391; 166 Ind. Cas. 919; A I R 1937 
All. 101; 1987 AL R113;9R A 470. 

(2) (1936) A L J 986; 162 Ind. Cas. 454; A I R 1936 
PO 171; 17L 557;631 A279; 1936 O LR 301:8 R 
P O 274; 2B R588; 44L W 23: 40 CW N 997; 
(1936) M W N 660;17P L T 513; 38 Bom. L R 739: 
63 O LJ 541; 71M LJ 712; 388P L R 1008; 1936 
A L R479 (P 0). 

(3) (1938) A L J 288; 173 Ind. Cas. 736; A I R 1938 
P O 121; 32 SL R462; 1938-0 L R 166; 1938 A L 
R 232; 10 R P C 214; 19388 OW N 326; 47 L W 
601; 4 B R 440; (19388) M W N 498; 420 W N 989; 
.40 Bom. L R 1033 (E O):. : T 
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on the date when the deposit was made a 
document was passed by the defendants in 
favour of the plaintiff which was called a 


receipt and which bore a one anna stamp— 
the stamp which is requisite for a receipt 


—and which was in the following words: 


“This receipt is hereby executed by Bhai Hira 
Singh Attar Singh Kharbanda, residents of Hoti for 
Rs. 43,900 half of which amount comes to Rs. 21,950 
received from tho firm of Lal Duni Lala Hari Chand 
Sethi for and on behalf of Capt. Mohammad Akbar 
Khan of Hoti. This amount to be payable after two 
years. Interest atthe rate of Rs. 5-4-0 per cent. per 
year to be charged.” f 

Dated this Chetar 20, Sambat 1974 corresponding 
to April 1, 1917.” 


Stamp has been duly affixed. — 
With reference to this document their 


Lordships,observe as-follows : 

“Their Lordships prefer to decide this point on the 
broad ground that such a d8cument as this is not and 
could- not be intended to be brought within a definition 
relating to documents which are to be negotiable in- 
struments. Such documents must come into existence 
for the purpose only of recording an agreement to pay 
money and nothing more, though of course they may 
state the consideration. Receipts and agreements 
generally are not intended to be negotiable, and serious 
embarrassment would be caused in commerce if the 
negotiable net were cast too wide. This document 
plainly is a receipt for money containing the terms on 
which itis to berepaid. It isnot without significance 
that the defendants who drew it, and who were ex- 
perienced money-lenders did not draw it on paper with 
an impressed stamp as they would have had to if the 
document were & promissory note, and that they affixed 
astamp which is sufficient if the document is a simple 
receipt. Being primarily a receipt even if coupled with 
a promise to pay it is not a promissory note.” 


In the later case in Karam ‘Chand v. 
Mir Ahmad Aziz Ahmad (3) the document 
was more or lessin the same form. The 
document which is now before us is wholly 
distinguishable from the document before 
their Lordships of the Privy Council. We 
have already stated above the circumstances 
in which the*present document came into 
existence and we have already pointed out 
above that it cannot possibly be regarded as 
a receipt or mere acknowledgment. On these 
two grounds alone itis wholly distinguish- 
able from the case which was before their. 


: Lordships of the Privy Council. Under the pro- 


visions of the Indian Stamp Act a promissory 
note, the’ payment of which:depends upon’ a 
contingency is permissible, whereas under the 
provisions of the Negotiable Instruments Act 
itis not and, as we have said above there may 
be instruments which may not be regarded 
as promissory notes for the purposes of the 
Negotiable Instrumentse Act but may be re- 
garded aS such for the purposes of the 
Indian Stamp Act. In this country after the 
closing of account and in acknowledgment of 
liability which arisés thereunder, ‘oftén docu- 
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- ments-are passed which are variously called 
` sarkliats or promissory notes. Many of these 
.documents are inartistically drawn and it 
may not be possible to regard them strictly 
as .mercantile documents. Very often, ‘in 
practice, such instruments arè not negoti- 
ated. We do not, however, think that their 
Lordships intended to cast -any doubt upon 
the validity of such instruments as promis- 
sory notes in the two cases mentioned above. 
.* It was further contended that the law’ as 
stated in. Bibbo v. Gokaran Singh (1) and 
cases of that kind, may now be taken: as 
overruled if not expressly by. necessary im- 
plication as a result of the pronouncement of 
their Lordships of the’ Privy Council in the 
two cases mentioned above. Ib is true that 
their Lordships in those two judgments have 
disapproved .of certdin cases décided by 
Indian High Courts. But those were ‘cases, 
- we take it, in which Instruments under con- 
sideration wére’neither in name hor in sub- 
stance promissory ‘notes;‘they were cases of 
instruments like receipt,’ agreement and 
memorandum which ‘were treated by the 
parties not as promissory notes and which 
recorded a different kind of transaction alto- 
gether ; cases in which along with an ack- 
nowledgment of debt and a promise to pay 
there were other covenants also and simply 
because there happened to be in : those docu- 
ments a recital of acknowledgment of debt 
and a promise to pay, they were held by 
Courts’ in- India to be promissory notes. 
Their Lordships in their judgment appro- 
vingly refer to an English case of the Court 
of Appeal.: Mortgage Insurance Corporation 
Ltd. v: Commissioners of, Inland Revenue 
(4) in which a statement of existence of debt 
with a promise to pay according to a trans- 
action of insurance was held not to be a pro- 
missory- note and they disapprovingly refer - 
to an Indian . case ini Maaik Chand: v. 
Jamoona Dass*{5) in which .a similar-state- 


ment in asale transaction was held tõ be'a, wi 


promissory note. Thé instruments before . 
their Lordships in the two cases referred to’ 
above were: clearly receipts and those re- 
ceipts were not intended by the parties to be 
treated as- promissory notes. In: our view, 
the main question ‘in each case is-to consider 
not whether the instrument.is negotiable or 
not, though’ ordinarily negotiability of an 
instrument is a good test to determine whe- 
ther a document is a promissory note or not ; 


but to consider whether in substance and in ` 


wimaty intention of the parties the docu- 
(dy (1888) 21 Q BD 352; 57 LJ Q B 630; 36 W R 
53.” 

(5) 80 645. 
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ment was or was-not a promissory note and 
whether it contained necessary recitals or 


whether if was intended to record a differ- 
ent kind of transaction altogether. In our 


_view the law laid down in’Bibbo. v. Gokaran 


Singh (1) is notin any way affected by the 
two pronouncements of their Lordships men- 
tioned above. i 

- There remains to notice two other argu- 
ments of Mr. Chaturvedi. He coùtends that 


_the reference to the pre-existing accounts in 


the promissory note makes the liability 
stated therein to be a contingent one. We 


do not agree with „this contention. -In our’ 


view, the: reference to account was .with a 
‘view to state the consideration of the. , pro- 
missory note’and such a ‘statement of consi- 
deration ‘does. not make the liability in the 
promissory note-a contingent one, nor does it 
make the. instrument any the.less a promis- 
sory note. It is further cotended that the 
promissory note was not in favour of a person 
‘certain’ within the meaning of the. statute. 
This point was not raised in the Courts below 
and is not noticed in their judgments but 
we have permitted it to be canvassed and in 
our view there is no substance in this con- 
tention either. The promissory: note is in 
the name of the Glass: Works which .is a 
trading name of the plaintiff. .The transa- 
ctions between the parties took place under 
that trading name ands. 5, Negotiable In- 
struments Act, provides as follows : 


“The person to whom. itis clear that the direction is 


given or that payment is tobe made may be a ‘certain 
person’, within the meaning of this section ands. 4, 
ee he is misnamed or designated .by description 
Qnty. : oi 

In our view by the description given of the 
payee inthe promissory note under consi- 
deration the plaintiff was clearly intended to 
be described and the description is sufficient 
forthe purposes of identification. The ap- 
peal, therefores “fails and is dismissed with 
costs, a 
Appeal dismissed. 
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+ . MADRAS HIGH COURT 
‘ Referred Trial No. 50 and Criminal 
Appeal No. 226 of 1940 
June 10, 1940 
GENTLE AND PaTANJALI SASTRI, JJ. 
© In re ANDI THEVAN~—Accusep 

Penal Code (Act XLV of 1860), ss. 302, 300, Excep. 1 
‘Accused attacking four persons and running in street 
with knife — Deceased attempting to snatch .knife 


from him stabbed in wital part—Offence held murder 
— Accused attacking deceased and two others—Deceased 


while doing his utmost .to prevent accused from con-, 


tinuing attacks stabbed by accused to death — Some 
è 


t 
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vidlence used by deceased in attempting totake knife 
from accused — Such act of-violence held did not 
amount, to sudden and grave provocation within 
‘Excep. 1 to s: 300 — Sentence of death held proper 
'—Sudden and grave provocation, what is, is' question 
of fact—Held that act of deceased did not fall under 
Ezxcep. 1 to s. 300—Sentence of transportation for life 
held proper in circumstances — Criminal trial — Evi- 
dence — Evidence of independent witnesses found 
truthful—Similar evidence of other witnesses must be 
accepted, ; : 

The, accused having already attacked four persons, was 
runnirig in the street armed with a knife and the de- 
ceased attempted to take it from him or to stop him. 
Thereupon, the accused stabbed him in a - vital part 
of his body in such a way that he died immediately: 

Held, that only offence which could be committed 
under these circumstances was that of murder under 
8. 302 and the proper sentence was that of death. [p. 
67, col. 2.] & aap =e i 
- The deceased having seen the'attacks, made by the 
accused on two others and sustained an earlier attack 
upon himself, did his utmost to prevent the accused from 
continuing the attacks upon himself or upon any other 
persons but was stabbed by the accuséd and diédas 
aresult. The deceased in trying to take the knife from 
the accused threw or flung the accused against a wall 
and thushad no doubt used some vidlence: ` _- 

Held, that the offence committed was murder. That 
any violence used by the deceased in. wrestling with 
the accused and throwing him ‘against the wall could 
not amount to.sudden and grave provocation within the 
exception to s. 300, I. P. ©., soas to reduce the offence 
committed from murder to culpable homicide. The 
sentence of death was proper in the circumstances. [p. 
67, col. 2; p. 68, ccl. 1.) 


4 


The question of What is grave and sudden provoca- ` 


tion is a question of fact and one must consider the facts 
of -each case and apply the. provisions of s. 300, I. P: C. 
to those facts. The facts in one case are not always of 
assistance in another case: [p. 68 col. 1.] 3 

_ After the accused refused to accompany ths deceased 
and the four others all of whom were unarmed to the pan- 

‘chayat, he dragged him by his hand “and pulled him 
away from the steps.of his house where-he was then 
seated. The accused: thereupon took out his knife and 


$ id 


afterwards proved to be fatal. ` 


inflicted the injuries upon the deceased which shortly . 


Held per Gentle; J., and Patanjali Sastri, J . contra.—. 


That although pulling by the hand was exercising some 
force and was done in order to make the accused go to 
some place against-his willand- may be. provocative yet 
as it was done by an unarmed man the act did not fall 
within first exception to s. 300; I. P-O. .[ibad.] 
A Held further; that as there was some provocation 
. „regarding the circumstances surrounding the episode 
the proper sentence was one of transportation for life 
and not one of déath. [p. 68, col. 2.) - f 
Where the evidence of independent witnesses is found 
to be’ truthful and acceptable the evidence of others who 
similarly speak to the happenings of the same events 
must also ‘be accepted notwithstanding that they are 
associated with or are partisansof the déceaséd or the 
complainant. [p, 67, col.2.J--"" > y Boy 
Reid. Trial and_Or.-A: referred by. the Ad- 
‘ditional Sessions Judge, Madura Division, 
dated March 5, 1940. ese i 
~ Mr. D. Narasaraju, for the Accused. =`. 
The Public Prosécutor, for the Crown _ 
-,Gentle, J.—The appellant. was tried” and 
convicted by the learned Additional Sessions 
. Judge-of Madura upon ‘five ‘counts In an in- 
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-dictment, the first three counts being. for mur- 
der under s. 302, I. P.-C, the fourth count 
for attempting to murder -under. s..:307, 
-I. P. C., and the fifth.count voluntarily: caus- 
ing hurt .with a dangerous weapon under 
s. 324, I. P G. He was sentenced to trans- 
portation for life for the offence of murder in 
the first-count, to death in respect of the 
second -and third counts, rigorous imprison- 
ment for a term of ten years under the 
fourth count and rigorous imprisonment for 
eighteen months under the fifth count. The. 
offence is alleged to have been committed. 
in Madura on the evening of October 3, 
1939. . The occurrence took place in a lane in 
a block of houses which are owned by P. 
W. No. 1 who lives in. a large house in the 
block himself and lets the others ‘out to 
-tenants, which tenants include P. Ws. Nos. 2 
3,4, 9 and the accused, F, W. No. 4 being ‘a 
sub-tenant of the accused who is himself the 
. Immediate tenant of P. W. No.1. The three 
deceased -persons are Muthukaruppan, Masa« 
‘nan, ahd Dorairaj. Muthukaruppan. and 
Dorairaj together with P. W. No.9 are bro- 
thers. P. W. No.. 8 is the wife of P: W. 
No. 9.. Three or four days before the occur- 
rence, a quarrel arose between the son of 
P. W.. No. 9 and the son of the accused. The 
respective mothers of these children seem 
to have intervened, naturally supporting 
their own offspring and the offices of P. W. 
No. 1 were obtained for him to terminate the 
quarrel. P. W. No. 2, another tenant of the 
building, seems to have supported the side of 
- P. W. No 9’s son and wife, P. W. No. 8 and 
- the matter ended by pacifying the parties 
although P. W, No. 2 and the accused seem 
to have exchanged hot words. 

On thé-evening of the occurrence, the 
two deceased Muthukaruppan and Dorairaj, 
together with P. Ws. Nos. 5 and 6 were-play- 

‘ing cards together about two furlongs from 
“the block ‘of houses, the--deceased Masanan 
went-to them.and told .Muthukaruppan that 
it was necessary in the interests of peace that 
a reconciliation ‘should be effected between 
the wife of-the accused ahd P., W. No. 8. 
Thereupon all the above five persons went to 
the house of the accused being No. 8 in the 
‘block and adjacent to a lane running east 
to west: The .case for the prosecution is as 
follows: The accused’ was in a sullen and 
-resentful mood. Muthukaruppan asked him 
to accompany them to the. house of P. W, 
No. 1 in order that the ‘differences between - 
the women gould be composed. One criticism 
made upon this part of the evidence is that 
P. W.No..9, the husband of P.: W. No.8 
was at the time away from’ the village and 
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-comment has been made of the unlikelihood 
of the suggestion that anything in the nature 
of a panchayat, would take place involving 
differences in which P. W. No. 8 was con- 
cerned in the absence of P. W. No. 9. The 
accused said that he was not prepared to go 
to any panchayat and Muthukaruppan .then 
caught hold of him by the hand and pulled 
him again asking him to go to the proposed 
panchayat. At this time the accused is said 
to have been sitting on some steps which 
lead from the passage communciating with 
his house into the east to west lane. When 
_Muthukaruppan pulled him by the hand, 
the accused suddenly whipped out a knife 
(M. O. No. 1) which was in his waist, opened 
it so that it formed a dagger and stabbed 
Muthukaruppan in the chest Muthukarup- 
pan ran down the lane in an easterly direc- 
tion followed by the accused. P. W. No. 9 
followed and ‘attempted to prevent the pro- 
egress of the accused whereupon the accused 
stabbed him three times in the head, arm 
and shoulder, Masanan tried to snatch the 
knife from the hands of the accused who 
stabbed him two or three times and then 
the accused entered a lane leading from 
east to west lane which was on his right, 
into which Muthukaruppan had gone. Ac- 
cused immediately emerged from this second 
lane back into first lane. Masanan again 
caught hold of the accused, tried to wrench 
the knife from his hand and pushed .him 
with some force. The accused was flung 
“against the wall of the house opposite the 
entrance to the second lane and then ,re- 
covering himself, the accused stabbed Masa- 
nan twice, once in the back and once in the 


thigh. Masanan fell down and died. At this | 


point, it is relevant to indicate that when P. 
W. No. 5 was giving evidence about this in 
the Committing Magistrate’s Court, he said 
that Masanan snatched the ‘knife from the 
accused, This he denied before the learned 
Sessions Judge. The accused then turned 
back in the direction of his house. P. W. 
No. 6 next tried to obtain possession of the 
knife from him and was stabbed by the ac- 
cused in the hand and abdomen. Dorairaj 
then went towards him and tried to get hold 
of the knife. The accused plunged it twice 
into his chest and abdomen and Dorairaj 
dropped down dead at that spot. 
The medical officer (P. W. No. 11) examin- 
ed the injured persons and in so far as the 
deceased are concerned, he gave the causes 
of death, and that*the injuries were serious. 
He said the injuries inflicted upon P. W. 
No. 6 were grievous and upon P, W. No. 9 
“were, simple. ` The injuries inflicted upon the 
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-last two persons are the subject of the 


charges and convictions under the fourth 
and fifth counts. He also examined the ac- 
cused and found asmall cut on one finger 
and an abrasion on one wrist, He expressed 
the opinion that the cut might be caused by 
an attempt to wrench a knife from his hands 
and also that the abrasion in the wrist might 
be due to contact with a wall such as when 
he was pushed by Mansanan against the wall 
facing the second lane. The eye-witnesses 
who have spoken to the whole or parts of the 
five happenings are P. Ws. Nos. 3, 4, 9, 6, 7 
and 8, of which P. Ws. Nos. 3 and 4 are in- 
dependent and unconnected with any of the 
other witnesses. A suggestion was made to 
P. W. No. 4 that he was in similar employ- 
ment as the accused and also that he was 
his debtor in respect of some rent. This the 
witness denied. This is the only suggestion 
or criticism which was made in regard to 
the witness. P. W. No. 3 spoke to the second 
attack upon Masanan and the tussle or strug- 
gle which took place at the junction of the 
second with the first lane. P. W. No. 4 gave 
evidence of attacks upon the five injured 
persons. The learned Sessions Judge has 
accepted the evidence of these two witnesses 
and in doing so consequently has believed the 
story which the other prosecution witnesses, 
who may be described as interested, have 
given and he recorded the convictions which 
are mentioned above. 

The defence which the accused put for- 
ward can be summarised as follows: He 
referred to the earlier quarrels put forward 
by the prosecution and said that on the 
evening in question the three deceased—and 
later he included P. Ws. Nos. 5 and 6—went 
to his house and there beat him and his wife 
with a stick and a leather strap and at that 
place he said that he stabbed these five 
persons. Ib is not clear, although he says it 
was in his house, whether he intended to 
convey that the happening occurred inside 
the house or within his compound or other 
part of his premises but it is manifest, that 
he intended to say that the whole affair 
and episode connected with the five injured 
persons was in some part of his premises. 

Immediately after the termination of the 
occurrence, the accused went to the Police 
Station and whilst he was there P. Ws. 
Nos. 5 and 6 also arrived. Exhibit A is the 
statement of P. W. No. 5 given to the Police 
Officer, P. W. No, 16, in which he mentions 
the arrival of Masanan, with the other two 
deceased, that P. Ws. Nos. 5 and 6 were 
sitting together, and the subsequent visit to 


the deceased’s premises and the attacks upon 


1941 


the three deceased and P. Ws. Nos. 5 and 6. 
P. W. No. 6 did not make a statement at the 
Police Station, he was in perilous condition 
and was sent to the hospital where he made 
a dying declaration (Ex. B). At that time 
apparently it was thought that he would not 
recover. He gives in this exhibit details of 
the attacks by the accused upon the five per- 
sons. The detail is not entirely in accor- 
dance with the detail of the statement by 
P. W. No. din Ex. A. But these two state- 
ments were given very shortly after the hap- 
pening of the events. The statement which 
the accused gave to the Police’ Officer is 
Ex. L. Neither the learned Public Prosecu- 
tor nor learned Counsel on behalf of the ap- 
pellant has raised any objection to the exa- 
mination of this document by the Court. 
After giving in some detail the earlier his- 
tory which it is not necessary to discuss, he 
says that the three deceased and P. Ws. 
Nos. 0 and 6 came to his house and beat 
himself and his wife with their hands and 
at that place the whole occurrence took 
place, In the Committing Magistrate’s Court, 
the accused said that 10 or 15 persons in- 
cluding the persons who were stabbed beat 
him (the accused), he does not say with 
what the beatings were inflicted. In his 
statement before the learned Sessions Judge 
he said that the five persons kicked him and 
beat himself and his wife with ‘a stick and a 
leather belt. l | 

Under s, 105, Evi. Act, when a person is ac- 
cused of any offence, the burden of proving 
the existence of circumstances: bringing the 
case within any of the general exceptions in 
the I. P. C., or within any special exception 
or proviso contained therein is upon him and 
the Court shall presume the absence of such 
circumstances unless they are proved by the 
one asserting them. No evidence has been 
called in support of the story which the ac- 
cused has put forward. These are merely 
his three statements which to some extent 
vary. If the accused’s story is true, 
thendhe evidence of PF. Ws. Nos. 3 and 4 
must be wrong. There is nothing to justify 
the rejection of the evidence of these two wit- 
nesses. There is nothing to show that they 
are In any way unfriendly or ill-disposed to- 
wards the accused or partisans of any of the 
prosecution witnesses or the deceased. P. W. 
No. 3 stated he witnessed the happening of 
the second assault upon Masnan and he does 
not pretend to have seen anything’more. A 
witness who is unfriendly or has been ap- 
proached to support the story of another is 
not likely to-confine his evidence to one of 
‘five episodes.” I see no ‘reason whatever to 
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differ ‘from the view to which: the learned 
Additional Sessions Judge arrived, namely? 
that these two witnesses’ evidence should be 
accepted and that they are witnesses of 
truth. Their evidence being accepted, then 
it must follow that in substance, the testi- 
mony given by. the other eye-witnesses, 
although they are associated with or parti- 
sans of the deceased-or P. Ws. Nos. 5 and 6 
must.be true. The evidence of the two in- 
dependent witnesses being truthful and ac- 
ceptable, then the evidence of others who 
similarly speak to the happening of the 
Same events must also be accepted. The 
result therefore is that in my view the case 
so far as facts are concerned which the pro- 
secution sought to establish has been prov- 
ed. The next matter for consideration is 
what offences have been gommitted by the 
accused, I will deal with the charge in res- 
pect of the death of Muthukaruppan last. 
So far as the charge of murder in respect 
of Dorairaj is concerned, it is shortly this. 
The accused having already attacked four 
persons, he was running in the street armed 
with a knife and Dorairaj attempted to 
take it from him or to stop him. There- 
upon, the accused stabbed. him in a vital 


- part of his body in such a way that he died 


immediately. The only offence which can 
be committed under these circumstances is 
that of murder under s. 302. 

I now come to the charge in respect of the 
death of Masanan. The accused stabbed him 
in the first instance while he was running in 
a westerly direction, the injuries then inflict- 
ed were slight. After a short interval, Masa- 
nan closed with the accusedin order to take 
the knife from him and at that time the ac- 
cused had already attacked three persons in- 
cluding Masanan himself. There was doubt- 
less some violence used by Masanan. He ap- 
pears to have thrown or flung the accused 
against a wall. It is not only right but indeed. 
it would be the duty of Masanan having seen. 
the attacks made by the accused on two others 
and sustained an earlier attack upon himself, 
to do his utmost to prevent the accused from. 
continuing the attacks upon himself or upon 
any other persons. It is not always that per- 
sons sufficiently courageous—unarmed theme 
selves—are prepared to do this. Any violence 
which Masanan used in wrestling with .the 
accused and throwing him against the wall 
cannot amount to sudden and grave provoca- 
tion within thé exception jos. 300, I: P. C. 
The journey which the accused made from 
his house in the east to west lane and thence 
into the lane leading from it and then back 
again shows’a continuous intention to inflict 
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hurt and indeed death, upon those who stood in 
his way or who tried to impede this progress. 
Masanan did nothing on that day in any way 
to justify a Court holding that there was sud- 
den and grave provocation which would re- 
duce the offence committed frem murder to 
culpable homicide. In my. view, the offence 
committed in regard. to Masanan was mur- 
der and the conviction for that offence is cor- 
rect. So far as the offence in respect of P. Ws. 
Nos 5 and 6, which form the subject of the 
convictions under the fifth and fourth counts 
are concerned, no argument was addressed to 
us that those convictions were wrong or the 
“sentences were unduly heavy. Suffice it to 
say that no interference with the learned 
Sessions Judge’s judgment both as regards 
eonviction and sentence is justified. 

I now come to the charge in respect of the 
death of Muthukaruppan. Learned Counsel 
on behalf of the appellant has argued that 
accepting the evidence of the prosecution as 
given by the witnesses, it shows that after the 
accused refused to accompany Muthukarup- 
pan and the four others to the panchayat, he 
draged him by his hand and pulled him 
away from the stepsof his house where he 
was then seated. It was then that the ac- 


cused took out his knife and inflicted the in-. 


juries upon the deceased which shortly after- 


wards proved to be fatal. It was contended - 


that this amounted to sudden and grave pro- 
vocation so as to reduce the offence from mur- 
der to culpable, homicide. That all these five 
persons were unarmed is a fact which I find 
from the evidence and no one witness has 
said to the contrary. Although pulling by 
the hand is exercising some force and was 


done in order to.make the accused go to. 


some place against his will and may be -pro- 
vocative this was done by an unarmed man. 
In my view, such.conduct is not what the 
first exception contained ins 300, I. P. O. con- 
templates as being grave and sudden provo- 
cation. -The question of what is grave and 
sudden provocation is.a question of fact and 
one must consider the facts of each case and 
apply the provisions of the section to those 
facts. The facts in one case are not always 
of assistance in another case Accused No. 1, 


in my view, was not subjected to such treat- ` 


ment by Muthukaruppan which. would re- 
duce the offence committed by the accused 
to culpable homicide and I am of the opinion 
that the offence which was committed.by the 
accused in regard to Muthukaruppan is one 
of murder. Now as to the sentences I agree 
with the learned Sessions Judge that- the 
-sentences of déath which-he imposed in res- 
pect of the deaths of Masanan and Dorairaj 


had 
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are correct. Thereis nothing in the facts 
justifying lesser sentences. The accused made 
violent attacks upon these two deceased who 
only tried to prevent.him inflicting injuries 
by attempting to take the weapon from his 
hands and stopping his wild career. His: 
vicious attacks upon them when they went 
to prevent further injury can amount only to 
murder of such a degree that sentence of 
death is the proper punishment. So far as the 
conviction regarding Muthukaruppan is 
concerned, J agree with the view which the 
learned Sessions Judge has expressed. ‘There 
Was some provocation regarding the circum- 
stances surrounding the episode and the pro- 
per. sentence is one of transportation for life 
and not one of death. In my view, the con- 
victions and sentences which the learned Ad- 
ditional Sessions Judge has passed should - 
be confirmed and the appeal dismissed.- 
Patanjali Sastri, J.—I agree with the 
judgment just pronounced by my learned 
brother exceptas regards the offence relat- 
ing to the deceased Muthukaruppan. I do 
not recapitulate the facts as my learned bro- 
ther has referred to them in detail. I am 
inclined to think that the offence- so far as 
Muthukaruppan is concerned amounts only 
to culpable homicide not amounting to mur- 
der. It is quite clear from the evidence 
of P. W No 1, that a few days prior to the 
occurrence there was an abortive panchayat 
by P. W. No 1, to compose the quarrel bet- 
ween P. W No 9,and his wife on’ the one 
hand and the accused and his wife on the 
other and during that attempt hot words 
passed between the accused and P. W. No. 2, 
who was evidently a partisan of P. W. No. 9. 
Subfequently the accused appears to have 
been smarting-under the memory of these 
happenings and thelearned Sessions Judge 
described his mood on the day of the occur- 
rence aS “sullen and resentful.” While he 
was in that mood deceased Muthukaruppan 
and Dorairaj accompanied by P. Ws. Nos. 9 
and 6, presented themselves in a body at or 
near the premises of the accused and inwited 
him, according tothe prosecution story, for 
another panchayat by P. W. No. 1, and 
what followed is thus described by P. W. 
No.o: sng 
_ “The accused said that Muthukaruppan had no 
business to callhim and that he was not prepared to. 
come for a panchayat. Muthukaruppan caught the 
accused's hand and pulled him, asking him tocome for a 
panchayat. The accused thereupon whipped out a 
knife from his waist, opened the blade and stabbed 
Muthukaruppan with it on the left side of the chest.” 
The learned Judge below took the view 
that though this was sudden provocation, it 
was, not:sufficiently grave to attract the apt 
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plication of exception: 1 to s. 300, I. P. C. I 
am unable to-share that view. As indicated 
in the explanation attached to that provision, 
whether in a given case, the provocation was 

‘grave and sudden enough to prevent the 
offence from amounting to murder is a ques- 
tion of fact, and in my judgment, having 
regard to all the circumstances of this case, 
what Muthukaruppan issaid to have done to 
the accused atthe time of the occurrence 
amounted to such provocation as is contem- 
plated in the provision referred to above. 
The offence committed by the accused in re- 
lation to Muthukaruppan would therefore be 
only culpable homicide not amounting to 
murder. This does not however affect the 
result of the case as I agree with my learn- 


ed brother that the conviction and sentence - 


for the other-offences committed -by the ac- 
cused should be confirmed. < 


N.-S, Appeal dismissed. 
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Lala BAIJNATH PROSAD AND oTHERS— 

y ee ae ae OPPOSITE PARTY 

`~ Civil’ Procedure Code (Act V of 1908), ss. 51, 60 (1) 
(f1—Receiver, appointment of —Decree-holder able to 
‘exercise ordinary legal’ remedies at considerable risk 
and with doubtful result—Appointment of Recetver 


in execution held justtfied— Money . due to firm of. 


managing agents from company, whether right of per- 
sonal service—Companies = Act (VII of 1913), s. 87 
(b)—Creditor of firm of managing agentscan recover 
debts by attaching remuneration due to firm by com- 
pany.: : 

“Where the decree-holder can only exercise the ordi- 
nary legal remedies at considerable risk-and with doubt- 
ful results, there is ample justification for the appoint- 
-ment of a Receiyer in execution., - 

Mo®ey due to the firm of managing agents of a com- 
pany from the company does not constitute a “ right of 
‘personal service ’’ within the meaning of s. 60 (1) 

rel. (f), Civil P.C: 

-. The restriction by s. 87 (b), Companies Act, is 
against a managing agent making a voluntary charge 
-or assignment of his remuneration and the object is 
tindoubtedly to prevent him from doing so to the detri- 
-ment of the company. It is anentirely different matter 
-when a creditor of a firm of managing agents seeks to 
recover his debt. by attaching the remuneration to 
which the managing agent isentitled. A restraint on 
‘voluntary alienation- does -nob bar a compulsory: sale at 
the instance of a creditor. oD 
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“ Messrs. S. N- Banerjee (Sr.), B. C. Ghosh; 
H. N. Sanyal and A. M. Bose, for the Differ- 
ent Parties. 

Order.—This is an -application on the 
part of Lala Banshilal, one of the judgment- 
debtors, thatan order dated September 14, 
1939%in so faras it directs an attachment 


of the right, title and interest of certain per- 


sons in the firm of Kashi Prosad & Co., 
Managing Agents of the Ratna Sugar Mills 
Co. Ltd., and the appointment of a Receiver 
of all moneys payable to the defendants in 
that firm by the Sugar Mills, be declared 
void. Itis conceded thatthe attachment of 
the right, title and interest of these persons 
in the managing agents’ firm must be set 
aside, butit has been argued that the ap- 
pointment of a Receiver in execution was a 
proper appointment ang should continue. 
The learned Advocate-General on behalf of 
the applicants has argued that there is no 
necessity for the appointment ofa Receiver 
in execution, and he has referred me to 
several decisions, notably the decision in 
Holmes v. Millage (1) where at p. 558 Lind- 
ley, L. J., refers to the circumstances. in 
which a Receiver should be appointed in 


‘execution in England both before and after 
“the Judicature Act. 


The learned Lord 
Justice points out that the appointment of 
a Receiver is a serious interference with 
business, and says : 

“We cannot judicially hold the appointment of a 
Receiver in a casein which no Court could grant a 
Receiver before the Judicature Act to be just or con- 
venient within the true meaning of s. 25, cl. 8. of that 
Act.” i 

Rankin, ©..J., in Promothanath Malia v. 


H. V. Low & Co. (2) at p. 969 has drawn at- 


tention to the difference between the ap- 
pointment of a Receiver in execution in 
England and a similar appointment in 
Tndia. “What a creditor gets by the appoint- 
mentofa Receiver,” says the learned Chief 


Justice, 


“tig not execution, but a substitute for execution; 2 
form of equitable relief which is granted on the ground 
that there is no effective remedy by execution at law. 
Accordingly, there is authority for the proposition 
that a person seeking equitable execution must show 
that he was met by difficulties arising from the nature 
of the property,-which prevented his obtaining relief at 
law. In India, the distinction between legal and equit- 
able interests.is not observed in the full sense in which 
itis part of the law in England.” 

The learned Chief Justice then points out 
that in s. 51, Civil P. C., 1908, provision has 


been made for the appointment of a Receiver 


+ 


(1) (1893) 1 Q B 551 (558; 6@L J Q B 380; 4 R 3323 
68 L T 205; 41 W R 354; 57 J P 551. 4 
-(2) AIR 1930Cal. 502; 128 Ind. Cas. 97; 57.0-964 


. (969); 34 CW N 238; 510 L J 209, Ind. Rul. (1931) 
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asa form ofexecution. The question, in my 
Opinion, to be decided is whether there were 
circumstances in the particular case under 
consideration that justified the appointment 
of a Receiver as a method of execution, bear- 
ing in mind that the distinétion between 
legal and equitable interests in India ig not 
observed in the same measure as it is in 
England, and thats. 51, Civil P. C. speci- 
fically provides for the appointment of a 
Receiver ‘as a method of execution, without 
in any way distinguishing it from methods 
of execution known to the English Common 
Law. The facts here are that the plaintiffs 
obtained a decree on May 4 1939 for over 
Rs. 46,000. The defendants have a joint 
family business which has a number of 
branches controlled by separate groups of 
the joint family. QOneof those groups is in 
Calcutta, another in Benares and another in 
Allahabad. - A partition suit has been going 
on amongst the defendants in the Allahabad 
Court. The shares of the parties were de- 
clared and allotments made, but an appeal 
is pending from the partition decree, and it 
is impossible to state at any precise mo- 
ment the properties which definitely come 
within the shares of any particular member 
of the family. Within one month of the 
decree which the applicants obtained in this 
suit a fresh suit was filed by certain minor 
members of the family against the present 
applicants and other decree-holders for a 
perpetual injunction restraining them from 
executing their decrees against the proper- 
ties of the plaintiffs. 

As I have already pointed out, owing to 
“the indecisive nature of the partition suit, 
it is impossible for the applicants to know 
the properties to which the plaintiffs in that 
suit are entitled and if the applicants attach 
“properties belonging to any member of the 
family, they may be held before the Court 
for contempt in disobeying the injunction. 
It is urged on behalf of the applicants that 
the property in Calcutta should first be 
attached in execution of the decree. That 
‘property has already been attached, and it 
is at least doubtful whether satisfaction can 
be obtained if it is brought to sale. This 
plea is put forward because the Calcutta 
branch is considered by the other members 
of the firm to be responsible for the debt, 
and there is an attempt to confine the decree- 
' holder’s remedy to the property in Calcutta 
. which on P or will probably be allotted 
to the Calcutta branch. It will be seen 
therefore that the present decree-holder can 
only exercise the ordinary legal remedies at 
considerable risk and with doubtful results, 
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and it appears to me that in the circumstan- 
ces to which [have referred there is ample 
justification for the appointment of a Receiver 
in execution. 

It is then argued that the Receiver has 
been appointed over money due to the de- 
fendants from the company of which their 
firm are the managing agents, and it is con- 
tended that such money constitutes a “right 
of personal service” and within the meaning 
of s.60 (1), cl. (f), Civil P. C. and as such 
is immune from attachment. I am not 
satisfied that these moneys do constitute a 
right of personal service. The English Law 
on this matter is of little assistance. We 
have in India specific provision in the Civil 
P. C. and what we have to do is to construe 
s. 60 of that Code. An examination of the 
various clauses of s. 60 leads to the conclu- 
sion that salaries in general may be the 
subject-matter of attachment other than 
those which are specifically exempted by 
such clauses as cls. (g), (h) and (i) of s. 60 
(1). Reference has also been made to s. 87 
(b), Companies Act, which contains a pro- 
vision to the effect that a charge or assign- 
ment of his remuneration or any part there- 
of effected by a managing agent shall be 
void as against the company. The restriction 
by s. 87 (b) is against a managing agent 
making a voluntary charge or assignment 
of his remuneration and the object is un- 
doubtedly to prevent him from doing so to 
the detriment ofthe company. It is an en- 
tirely different matter when a creditor of a 
firmof managing agents seeks to recover 
his debt by attaching the remuneration to 
which the managing agent is entitled. A 
restraint on voluntary alienation does not 
bar a compulsory sale at the instance of a 
creditor. 

It is further argued that the decree- 
holder cannot attach the money payable by 


the Sugar Mills to the firm before that 


money becomes due and that the Receiver 
cannot be appointed to receive the money 
as it becomes payable. In my opinion,® pro. 
vided a Receiver in execution is justified, 
(and I have held that in the present cireum- 
stances it is justified), the whole object of 
appointing a Receiver would be frustrated 
unless he were empowered to collect the 
money when it becomes payable to the judg- 
ment-debtors. I can see no objection to 
this course being followed any more than to 
the appointment of a Receiver at the inst- 
ance ofa mortgagee to collect rents as they 
fall due and utilize them in payment of the 
mortgage debts.: The order therefore of, 
September 14, in so far as it directs an 
s 


1941 
attachment of the right, title and interest of 
Kashi Prosad, Banshilal, Sarada Prosad 
and Krisnadas in Kashi Prosad & Co., 
managing agents of Ratna Sugar Mills -Co. 
Ltd., must be set aside. Save as aforesaid 


the application is dismissed with costs. 
Certified for Counsel. 


Do Application dismissed. 





RANGOON HIGH COURT 
Criminal Appeal No 3 of 1941 
January 21, 1941. 
ROBERTS, C. J. AND DUNKLEY, J. 
NGA THEIN—APPELLANT 
versus 


Tue KING—Opposite Party 

Penal Code (Act XLV of 1860), ss. 300, 100—Deceas- 
ed advancing to attack accused with da — Accused 
alarmed and in trying to ward off attack striking 
deceased with spear causing fatal wound — Accused 
held acted in private defence — Criminal trial — 
Murder charge—Defence of right of private defence 
set up by accused at earliest possible moment—— Duty 
of prosecutton—Prosecution witness making contradic- 
tory statements in Sessions and committal Courts— 
Failure of defence Counsel to cross-examine him— 
Sessions Judge must examine such witness — Same 
person cannot be both prosecution and defence wit- 
NESS. 

The deceased who had two das in his possession 
threw one at the accused and advanced to attack with 
the other, whereupon the accused becoming alarmed 
and finding that the only way in which it was possible to 
defend himself was to ward off, struck at the deceased 


with his spear and inflicted the wound which ultimately 


became fatal : 

Held, that the accused acted under the right of private 
defence of the body. 168 Ind. Cas, 193 (D, relied 
on. 

The prosecution in every cass must show that a 
murder has been committed and when the accused sets 
up, at the earliest possible moment the defence that he 
Was acting in accordance with the right of private 
defence, such defence must be examined and it must 
be shown by the prosecution before he ean be convicted 
that there are no reasonable grounds on which such a 
defence could be believed to be true. i 

When a prosecution witness makes a statement in the 
Sessions Court contradictory to the one made in the 
committal Court and the Pleader for the accused fails 
in hig duty by not cross-examining him in regard to the 
previous contradictory statements which he had made 
in the committal Court it becomes the bounden duty of 
the Sessions Judge to examine such witness further in 
regard tohis previous statements and to bring those 
statements on to the record of the Sessions trial. 

The same person cannot under any provision of the 
Criminal P. C., be both a witness for the prosecution 
and for the defence. Ifhe is called for the prosecution 
and the defence desires to elicit any facts from him, 
then those facts must be elicited by questions asked in 
cross-examination at the proper time. 

Cr, A from the order-of the Sessions Judge 
Tharawaddy, dated December 20, 1940. 

Mr C. Krishnasawmi, for the Appellant. 
“Mr U E Maung, Govt. Advocate, -for the 
Crown. l i 
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Roberts, C. J.—The appellant Nga Thein | 
was convicted by the learned Sessions Judge 
of Tharrawaddy of the murder of one Mya 
Bu in a field near Zibin village in the Thar- 
rawaddy District at about TA. M on August 
26 last. It @ppears that these men were 
companions who had been working in a 
fishery but had had some dispute or quarrel 
and were walking along the fields past the 
place where one of the witnesses, Maung San 
Tin, was ploughing. It is admitted that 
the accused speared the deceased, but he says 
that there was a fight before it and thatthe 
deceased had two-das in his possession ; that 
he threw one at the appellant and advanced 


- to attack with the other, whereupon the ap- 


pellant becoming alarmed and finding that 
the only way in which it was possible to de- 
fend himself was to ward off, struck at him 
with his hmein or spear and inflicted the 
wound which ultimately became fatal. If this 
defence is true or if there is some ground for. 
thinking that there is some reasonable chance 
that it may be true, see Emperor v. U Dama- 
pala (1), the appellant’s conviction ought to 
be quashed, 

The eye witness of the occurrance made a 
statement inthe Sessions Court to the effect 
that from the time he saw the deceased and 
the appellant up to the time of the attack he 
had hiseyes on them : he only saw theattack. 
and the appellant inflicting the wound into 
May Bu’s neck from behind and he did not 
see or hear any quarrel. 

It is with regret that I feel obliged to say 
that this case was most unsatisfactorily and 
perfunctorily tried. The witness San Tin. 
should have been cross-examined with much 
more care and the duty fell upon the learned 
Sessions Judge, having regard to the provi- 
sions ofs. 540, Criminal P C, of seeing that 
justice was done by making further enquiry 
and in particular by referring to the state. 
ment made by this witness in the committal 
Court and seeing that it was put upon the 
record, Jt was extremely important to see 
whether San Tin’s evidence ab the Sessions 
tallied with that given before the committing 
Magistrate. Before the committing Magis- 
trate he said : 

“I was ploughing in the field. I saw Mya Bu com- 
ing ahead of the accused Maung Thein. Mya Bu was 
at that time holding two dasin his hands. They went 
to the south side while I was ploughing with my face 


to the north side. Iwas not watching them all the 
time.” 


This statement of course is in direct con- 
tradiction to what he subsequently said. The 
witness added before the Magistrate “ L.saw 


(1) 14 R 666; 168 Ind. Cas. 193; A I R 1987. Rang,-83- 
38 Or. L J 594;9R Rang. 340(F B) 2 2 
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Maung Thein thrusting with a hmein when 
Mya Bu turned back,"but I did not know 
what Mya Bu-did before that’ We are 
therefore left with a state of affairs in which 
the eye-witness has at one time been felt 
obliged to say that he did not*see, because 
he was-not-watching, all that transpired þet- 
ween thèse two men before the fatal blow 
was struck. We have then to enquire, the 
accused having set up that lie comes under 
an exception to s. 300, I. P. C., in that he 
Was acting in the right of private defence of 
his body, whether there can be any ground 
for accepting his story as possibly true. It is 
clear that the deceased had two das before 
the quarrel took place. One of these das was 
not found, and the fact only one da was 
found out of two which the deceased possess- 
ed corroborates to gome extent the appel- 
lant’s story. At about the time when the de- 
ceased was killed, he somehow got rid of the 
da which went some distance away from him 
and it may well be that he did indeed throw 
it at the appellant and advanced upon him and 
in this way put the appellant in real fear. 
The learned Sessions Judge has actually said 
that the appellant gave vent to his fury by 
thrusting a harpoon into the neck of the de- 
ceased from behind taking advantage of his 
position and it was a cowardly attack, I have 
seen the pictures which have been prepared 
by the medical witness of the head and body 
of the deceased showing where the wounds 
were inflicted. They are all upon the front 
of the deceased. There is no ground whatever 
for saying that the deceased was approach- 
ed and stabbed from behind. The doctor, 
whose evidence was of considerable import- 
ance, was examined in the most perfunctory 
manner. He merely read his statement in 
the lower Court and said that the deceased 
could have been speared from the back if he 
turned his face ; all that that can mean is 
that if the deceased was walking ahead of the 
appellant and had turned completely round 
thus facing the appellant he might have re- 
ceived his injuries in that way. Lf that occur- 
red it would of course be entirely wrong to 
suggest that there wasa stab from the back. 
The doctor cross-examined says that the in- 
juries could have been caused from the front 
or the side. No further questions were put to 
him, and we must accept as likely to be true 
the appellant’s story that the injuries were 
caused as a result of the attack made upon 
him by the deceased with a da. 

The prosecution in every case must show 
that a murder has been committed and when 
the accused sets‘up, as he did in this case, at 
the earliest possible moment the defence that 
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he was acting in accordance with the right of 
private defence, such defence must be exa- 
mined and it must be shown by the prosecu- 
tion before he can be convicted that there are 
no reasonable grounds on which such a de- 
fence could be believed to be true. In this 
particular case the appellant went at once to 
the headman and set up the version to which 
he adheres now. I must record my feeling 
of great regret that this man should have 
been convicted and sentenced to death and 
been in a condemned cell since December 
20. His conviction is quashed, the sen- 
tence of death is set aside and he will be set 
at liberty unless other charges are pending 
against him. 

Dunkley, J —I agree that the appellant 
must be acquitted on the ground that he 
acted within the right of private defence ‘of 
his body. The trial before the Sessions Court 
was superficial in the extreme. In the com- 
mittal Court the appellant had set up the 
defence which he subsequently set up at the 
trial. It was therefore known both to the 
Pleader who defended him in the Sessions 
Court and to the learned Sessions Judge who 
had the committal proceedings before him’ 
at the time of the trial. When the Pleader 
failed in his duty by not cross-examining the 
witness SanTin, in regard to the previous 
contradictory statements which he had made 
in the committal Court it became the boun- 
den duty of the learned Sessions Judge to 
examine San Tin further in regard to his 
previous statements and to bring those state- 
ments on to the record of the Sessions trial. 

Now, there are in this case three circum- 
stances which bring the case of the appellant 
within the rule in Emperor v. U Damapala 
(1), to which my Lord has just referred. 
They are, first that although the deceased 
had two das in his hands immediately before 
the fatal injury was inflicted on him, yet al- 
though the headman arrived on the scene 
within a few moments of the injury having 
been inflicted he found only one da near the 
deceased’s body and the other da has diSap- 
peared completely, and this fact does support 
the appellant’s version that one da was 
thrown at him and therefore may quite well 
have been lost in the fields afterit failed to 
find its mark. The second circumstance is 
that the appellant made no attempt to ab- 
scond, for he went straight to the headman’s 
house and as the headman had already been 
called away to the scene of crime he waited 
in the headman’s house until that official re- 
turned, and then told the headman exactly 
the same story as he set up in his defence in the 
Sessions Court, “ And, thirdly, the statement 
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madé by‘the witnéss Sah Tin that the ‘fatal 
blow was inflicted from ‘behind—a suggestion 
which had been‘accepted by the learned 
Judge—is on the medical evidence’ as to the 
position: of the injuries, clearly wrong. The 
blow must havebeen delivered while the 
deceased and the appellant were either stand- 
ing side by side or were facing one another. 

Consequently, when these facts became 
apparent, it was clearly on the prosecution to 
show that the appellant could not have had 
any right of private defence of his body, and 
the prosecution has not shown anything of 
the kind. In fact the evidence is merely that 
of a single witness who is proved to be quite 
untrustworthy. Itherefore agree that the 
conviction and sentence of the appellant 
must be set aside and he must be acquitted. 
One further remark. I notice that in the 
committal Court the witness San Tin was 
first examined asa witness for the prosecu- 
tion and subsequently at a later date examin- 
ed as a witness for-the defence. That is bad 
practice. The same person cannot under any 
provision of the Criminal P. C., be both a 
witness for the prosecution and for the defe- 
nce. Ifheiscalled for the prosecution and 
the defence desires to elicit any facts from 
him, then those facts must be elicited by 
questions asked in cross-examination at the 
proper time. E l 


S. Appeal allowed. 


PRIVY COUNCIL 
Appeal from the Patna High Court 
April 3, 1941 
LORD Atkin, LORD THANKERTON, LORD 
“ ROMER, SIR GEORGE RANKIN AND LORD 
© > = “JUSTICE CLAUSON : 
JAGAT NARAYAN SINGH— APPELLANT 
ki <- "versus 
KHARTAR SAH AND anoTHER— 


eed? RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 58, 90—Property attached in hands of M—Court 
holding M as representative of original judgment- 
debtor—M entering into compromise as representative 
of judgment-debtor — Estate made answerable for 
decretal debt — Subsequent execution application by 
transferee of decree—Attachment and sale of property 
—M's application to set aside sale on grounds of ir- 
regularly under r. 90—Court holding no irregularities 
but that M was not legal representative and that pro- 
perty could not be attached — Application under r. 90, 
if could thus be treated.as one under 7.58, when all 
along M proceeded under r. 90. me 

A decree was passed against the holder of an im- 
partible-estate. Before the execution of the decree; the 

| 
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holder had transferred the estate to his brother M who, 
was consequently recorded: a proprietor and 4 Receivér 
was appointed. The decree-holder S took out an'execu- 
tion against M as ‘representative’ of the original judg- 
ment-debtor though M was not a party to-the , suit or the 
decree. M applied under O. “KAT, x7.,58tand- s. 47. 
The Court dismissed both the applications- 6n’.the 
ground that they were inconsistent. «It, however,‘held 
that M was the representative of the ériginal -~ judgment- 
debtor within the meaning of 8. 47 and that’ by virtue of 
s. 146 the decree could be executed against: him and 
the Receiver as representing hin. But a compro- 
mise was effected on the same day. Sale which had 
been fixed for that day was not held. Af wasa party 
tothe compromise as one of “the judgment-debtors’’. 
By the terms’ of the compromise the estate was made 
answerable for the decretal debt. The attachment of 
the estate thus came to an end. In the meantime the 
decree was sold and the balance of the debt not having 
been paid the transferees again applied for execution 
adding M and the Receiver as judgment-debtors. The 
properties were «gain attached and sold. M applied 
under O. XXI, r. 90 to have the sale set aside on 
grounds of irregularities. 
that the sale was without jurisdiction and was in 
any view of the case liable to be set aside. The Court 
held that M’s case failed on the facts as regards‘all the 
irregularities alleged. He further held, however, that 
the sale should bs set aside on the question . of 
jurisdiction. He rejected the view that M was the 
‘representative’ of the original judgmeat-debtor. 
The High Court reversed this decision. It did not 
proceed upon the ground that a third party object- 
ing to the sale of his property for the judgment- 
debt of another person cannot disregard r. 58 of 
O. XXI and apply after the ‘sale under r. 90 of that 
Order treating the case as one of irregularity in publish- 
ing or conducting the sale. Itheld that in the pre- 
vious case the Judge had decided that M was -the 
representative of the judgment-debtor, and that the case 
before it was concluded by that decision on the princi- 
ple of res judicata. In appeal to the Privy Council : 

Held, without deciding whether M wasa ‘‘represen- 
tative” of the judgment-debtor, or indeed that any per- 
son bringing under r. 58 a claim to attached property 
as property to which he is entitled as against the judg- 
ment-debtor can be refused the benefit of the proce- 
dure laid down- for investigation of claims or the right 
to question the summary decision by a suit, that M 
on his own'case ought in the later execution proceed- 
ing as in the earlier to have made a claim under r. 58 of 
O. XXI, if he desired to take up the attitude of a third 


‘party whose property was being wrongfully taken for 


another’s debt. To treat this objection to the sale as a 
matter of irregularity in publishing or conducting the 
salo was not open to him, and the application under r. 90 
was altogether misconceived. The only way in which 
any order in his :favour could have been rendered com- 
petent, assuming-his own case to be wellfounded, was by 
treating his application as one under r. 58. But though 
too much importance ought not to be attached to.the 
particular labels attached to applications, the Court 
should not have allowed any such indulgence to M having 
regard in particular to the compromise petition whereby 
he plainly undertook that the decretal sum should be 
paid and thatthe properties now in question should be 
answerable for it in his hands. He had, called a 
number of witnesses as to the publication and conduct 
of the sale—an inquiry which was futile on the footing 
that the property was not liable to be sold. He did not 
makeany application to the’ High Court for leave to 
make a case under r. 58, “onsequently the order of the 
High Court confirming the sale must’be maintained. 


Mr, C. Sidney Smith, for the Appellant. ` 


Some of the grounds were - 
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Sir George Rankin.—The appellant is 
the legal representative of one Madhusudan 
Singh, deceased. The appeal. which is 
brought in forma pauperis, arises out of 
proceedings to enforce a money decree dated 
March 23, 1926, obtained against Madhusu- 
dans” brother Shyam Lal by one Soshi 
Bhusan in the Court of the. Subordinate 
Judge at J amtara in the Sontal Parganas. 
The execution case which has given rise to 
this appeal was brought in the same Court 
on September 15, 1930, by the first and 
second respondents who had in 1929 pur- 
chased the rights of Soshi Bhusan in the 
decree. It is numbered Money Execution 
Case No. 14 of 1930. It was the second case 
brought to enforce the judgment of 1926, 
the first(Money Execution Case No. 12 of 
1928) having been, brought in the same 
Court by the original decree-holder Soshi 
Bhusan.on May 2, 1928. The main question 
raised before the Board is as to the effect 
to be given in the second case to certain 
a passed against Madhusudan in the 

rst. i 

Shyam Lal was the owner of an imparti- 
ble estate known as the Jamtara estate and 
being involved in debt, he assigned his im- 
movables to Madhusudan by deed dated 
January 10, 1923, reserving only a main- 
tenance allowance to himself. 

The deed recited Shyam Lals indebted- 
ness and that he was ill and made it clear 
enough that the purpose of the assignment 
‘was to enabie the debts to be paid off by pro- 
per management of the estate. Shyam Lal 
having failed to give Madhusudan posses- 
‘sion according to the deed. Madhusudan in 
1924 sued Shyam Lal in the Court of the 
Subordinate Judge at Asansol to enforce the 
deed. This suit was compromised in 1997. 
a Be compromise decree dated March 17, 
owner of the estate and a Receiver was ap- 
pointed to manage it. Shyam Lal being 
declared entitled to a monthly maintenance 
‘allowance. _Madhusudan got himself record- 
ed as proprietor. A considerable fortification 
was thus erected against any attack by 
Shyam Lal’s creditors upon the Jamtara 
properties. Though the exact position of 
Madhusudan in relation to his brother is not 
quite clear their Lordships will not assume 
that he was a mere agent trustee or bena- 
midar. 

When the first execution application was 
made on October 22, 1928, the names of 
-Madhusudan and the Receiver were added 
thereto-as ‘‘judgment-debtors", though it 
does not appear from anything. on-the record 


Madhusudan was declared to bethe 
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submitted to the Board that Soshi Bhusan 
had at any time obtained judgment against 
Madhusudan. Certain portions of the Jam- 
tara estate having been attached in exetu- 
tion Madhusudan on September 18, 1928, 
applied under r. 58 of O. XXI of the Code 
that they be released from attachment. Not 
content, however, with this step he follow- 
edit upon October 8, 1928, with an appli- 
cation to the like effect made unders. 47 of 
the Code. In both proceedings the objections 
were that he was not a party to the decree 
and that there was no charge upon the Jam- 
tara ebtate for the decretal debt of Shyam 
Lal. The learned Subordinate Judge having 
correctly observed that the two applications 
were inconsistent — the first being upon 
the footing that Madhusudan was a stranger 
to the suitin which the decree had been 
passed and the second on the footing that he 
was a “representative” of the judgment-deb- 
tor—dismissed both of them. By his order 
dated November 29, 1928, he held that 
Madhusudan was a “representative’ of 
Shyam Lal within the meaning of s. 47 of 
the Code and that by virtue ofs. 146 the 
decree could be executed against him and 
against the Receiver as representing him. 
The terms of s. 146 are as follows :— 

“Save as otherwise provided by this Code, or by any 
law for the time being in force where any proceeding 
may be taken or application made by or against any 
person, then the proceeding may be taken or the ap- 
plication may be made by or against any person claim- 
ing under him.”’ 

Whether as a result of this decision or in 
anticipation of it or independently of it; a 
compromise petition was on the same day 
(November 29, 1928) filed in Court with the 
result that on the next day (November 30), 
the sale which had been fixed for that day 
was not held. Madhusudan wasa party to 
the compromise as one of “the judgment 
debtors.” The terms of compromise were 
that Soshi Bhusan received Rs. 3,000 in cash 
and agreed to take the balance in annual 
instalments of Rs. 1,393-12-3. There was a 
further provision :— ° 


“Ifany third person as decree-holder executes his 
decree, then this decree-holder will be competent to 
execute his decree without waiting for payment of 
instalment and will be able to arrange for realisation of 
the entire amount due from the estate. To that the 
judgment-debtors will not have the right to raise any 
objection.” | _ 

On November 30, an order on this petition 
was made: -‘‘Case struck out partly satis- 
fied on the joint petition of the decree-holder 
and the three judgment-debtors.” The at- 
tachment of the Jamtara estate properties 


thus came to an end. 


The balance of the debt was not paid as 
| 
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agreed and the first and second respondents, 
having brought the decree, applied for exe- 
cution on September 15,1930. Madhusudan 
and the Receiver were again cited as judg- 
ment-debtors in addition to Shyam Lal. Pro- 
perties of the Jamtara estate were again 
attached and were sold on June 6, 19381, 
Madhusudan took no steps in the mean- 
while, but on July 6, 1931, he applied to 
have the sale set aside under r. 90 of O. KAL 
of the Code which provides that at the 
instance of any person whose interests are 
affected by the sale such an order may be 
made “on the ground of a material irregu- 
larity or fraud in publishing or conducting” 
thesale. He set out in his application eleven 
grounds of which the first nine alleged vari- 
ous irregularies as to notice and other- 
wise in connection with the sale. As his 
tenth and eleven grounds he said that the 
sale was without jurisdiction and was in 
any view of the case liable to be set aside. 
After hearing a number of witnesses, the 
learned Subordinate Judge by his order of 
November 12, 1932, held that Madhusudan’s 
case failed on the facts as regards all the 
irregularities ‘alleged and this finding is not 
now disputed. He further held, however, 
that the sale should be set aside on the ques- 
tion of jurisdiction. He rejected the view that 
Madhusudan was the “representative” of 
Shyam Lal, and he did not consider that the 
compromise which had ended the previous 
execution case could be enforced in execution 
against Madhusudan without any decree 
against him having been obtained. 

The High Court at Patna by the order 
of April .14, 1936, which is now under 
appeal have reversed this decision. The 
learned Judges (Wort, A.C. J. and Dhavle 
J.) do not appear to have proceeded upon the 
ground that a third party objecting to the 
sale of his property for the judgment debt 
of another person cannot disregard r. 58 of 
O. XXI, and apply after the sale under r. 90 
of that Order treating the case as one of 
irregularity in publishing or conducting the 
sale. They held that in the previous case 
the Subordinate Judge had decided that 
Madhusudan was the representative of the 
judgment-debtor, and though one if not both 
of the learned Judges considered this deci- 
sion to be wrong, they held that the case 
before them was concluded by that decision 
on the principle of res judicata. 

Their Lordships‘have not had the advant- 
age of hearing any argument on the part of 
the respondents to this appeal, no appear- 
ance having been made on their behalf. They 


are somewhat unwilling -in the circum- 
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tances to go beyond what is required for the: 
proper disposal of the appeal in discussing: 
the technical details of procedure in execu- 
tion. It appears to them, however, that 
Madhusudan on his own case ought in the 
later executidn proceeding as in the earlier 
to have made a claim under r. 58 of O.-XXI,. 
if he desired to take up the attitude of a 
third party whose property was being wrong-- 
fully taken for another’s debt. To treat 
this objection to the sale as a matter of 
irregularity in publishing or conducting the 
sale was not open to him, and the application 
under r.90 was altogether misconcelved. 
The only way in which any order in his. 
favour could have been rendered competent,. 
assuming his own case to be well-founded,. 
was by treating his application as one under: 
r. 58. While their Lordghips appreciate the- 
force of the observation made by Dhavle, J..,. 
with reference to the first execution case, 
that “too much importance ought not to be- 
attached to the particular labels attached to- 
his applications’, they cannot think it right 
to hold that the Court should have allowed 
any such indulgence to Madhusudan having’ 
regard in particular to the compromise peti- 
tion whereby he plainly undertook that the- 
decretal sum should be paid and that the- 
properties now in question should be answer- 
able for itin his hands. It is not clear that. 
on July 6, 1931, a month after the sale, an: 
application under r. 58 would have been in 
time. Different opinions appear to have been: 
expressed by High Courts in India upon the: 
question. He had, moreover, called a number 
of witnesses as to the publication and conduct: 
of to the sale—an inquiry which was futile- 
on the footing that the property was not 
liable to be sold. He does not appear to have- 
made any application to the High Court for 
leave to make a case under r. 58. . But whe- 
ther or not by taking appropriate steps he 
could have suceeeded in defeating the- 
promises made by him in the compromise. 
petition, he was not, in their Lordships’ opin- 
ion, entitled to the assistance of the Court. 
in that behalf, and the order of the High: 
Court confirming the sale must be main- 
tained. 

Their Lordships are not to be taken as- 
accepting the view that Madhusudan was a 
“representative” of the judgment-debtor, or 


indeed that any person bringing under r. 58. 


a claim to attached property as property to: 
which he is entitled as against the judgment- 
debtor ‘cart be refused the benefit of-the pro- 
cedure laid down for investigation of claims 
or the right to question the summary deci- 
sion by. a suit... Nor do:their Lordships pro-- 


@ 


-questioning—Value 
‘company of deceased at time of murder—One sub- 
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fess to have ascertained what bearing s. 146 
Òf the Code has upon such a case as the pre- 
sent or how it comes to be considered that 
the property of a “representative” of a living 
person against whom a money decree has 

een passed is answerable for the decretal 
debt. Further, assuming that Madhustidan 
In the first execution case was wrongly. held 
to be his brother’s “representative” within 
the meaning of si 47, their Lordships see 
‘difficulty in the view that such a decision on 
a question of procedure gave the decree- 
holder a vested right to the misapplication 


. ‘of the Cade in all future execution cases bet- 


ween the parties in respect of the same 
decree. Upon these and other matters their 
Lordships would have desired to hear argu- 
‘ment for the respondents and they make 
‘every reserve as to the correctness of the 
views expressed in the Indian Courts upon 
these questions and other questions involved 
therewith. 4 

They will humbly advise His Majesty that 
this appeal should be dismissed. 


D. | Appeal dismissed. 


- Solicitors for the Appellant Messrs. Hy. 
S. Polak & Co. sa 
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; _ MADRAS HIGH COURT 
Criminal Appeals Nos. 574 and 657 of 194 

i - October 29, 1940 - 8 

pe Burn AND Mockert, JJ. < 

=- PUBLIC PROSECUTOR—APPELLANT 

a: ' versus 

-MUNIGAN—<Accuszp No. 2—RESPONDENT 


_ Evidence Act (I of 1872), s. 32—Murder case— 
Evidence of alleged motive derived from statements 


“made by deceased prior to death—Admissibility of 
-statements—Criminal 


trial—Hvidence — Statement 
made by accused in-Police custody after persistent 
of—Murder—Two accused in 


sequently found in possession of jewels worn by 
deceased—This accused stating that he was in de- 


© 


-ceased’s company as other accused had asked him to 
fetch deceased—Statement does not raise irresistible 


presumption of guilt. 
f motive at the back of the murder was said to be 
‘that accused” had been on intimate terms with the 
deceased’s sister and that the deceased was attempting 
to atrange her marriage with another person. The 
‘evidence of this motive was derived from the state- 
ments said to have been made bythe deceased before 
her death : 

Held, that these statements were inadmissible in evi- 
-dence. i7 W 

Naturally, persistent questioning of the accused: in 
-custody by the Police ‘may | negative the impression 
that statements are voluntary. It would be extremely 
‘dangerous to attach any importance to statements made 
‘in ‘these circumstances. 186 Ind. Cas. 484 (2) and 
185 Ind, Cas. 829 (3), relied gn. [p. 78, col. 1:] 


1951G 


The, evidence in a murder case showed that two 
accused were in company of the deceased at the time 
of murder and one of them, was subsequently found 
in possession of jewels removed from the body of, the 
deceased.- This accused admitted his presence with 
the deceased but explained that he was in the com- 
pany of the deceased because the other accused had 
asked him to fetch the deceased. He did not, how- 
ever, admit his guilt : | 
- Held, that such a statement might raise suspicion 
against the accused, but it was not such as to raise 
the irresistible presumption of guilt. [p. 78, col. 2.) 


Cr. A. to set aside order ofacquittal by the 
Sessions Judge, North Arcot, in 8. ©. No. 18 
of 1940. 


Mr. C. K. Venkatanarasimham, for the 
Accused. 
The Public Prosecutor, for the Crown. 


Miockett, J —In this case the Public Pro- 
secutor on behalf of the Provincial Govt. has 
appealed against the acquittal Gn a’charge of 
murder of one Munigan alias Munisami, who 
was accused No.2 in S. CO, No. 18 of 1940 
tried by the learned Sessions Judge of North 
Arcot Disvision at Vellore. This accused 
was charged with another, one Chinnasam1 
alias Chenga Reddi, with the murder on 
February 9, 1940 of a woman, one Thaya- 
rammal, near the village of Kainoor. - There 
is no question -whatever that Thayarammal 
was murdered. Her body was found on the 
morning of February 10 and according to P. 
W. No. 1, the doctor, there were three exter- 
nal injuries, wounds on it, and it is obvious 
that great violence had been used that could 
have been caused by M. O. No. 1, a billhook 


“which is so commonly in evidence in these 


cases. According to the doctor, the death of 
Thayarammal might have occurred at about 
2-30 in the morning on February 10, which 
was a Saturday. Before the learned Sessions 
Judge accused Nos. 1 and 2 were acquitted of 
murder, but accused No. 2 has been convicted 
under s. 201, I. P. C., and has been sentenced 

to rigorous imprisonment for five years. 
Thayarammal, the deceased woman, had 
been kept for sometime by accused No. Band 
the witness Munisami Reddi (P. W. No. 8). 
There is said to be a motive at the back of 
this murder namely that accused No. 2 had 
been on intimate terms with Thayarammal’s’ 
sister Salammal (P. W. No. 7), and it was 
suggested in evidence that the deceased was 
attempting to arrange the marriage of Salam- 
mal to the brother of P. W. No. 14. Indeed 
the marriage was said to have been fixed for 
February 11. This action of the deceased is 
sald to have been displeasing to accused 
No. 2, and to have influenced him in taking 
the-life of Thayarammal. It was alleged at’ 
e 
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the trial too that the motive which’ was sup- 
posed to have influenced accused No. 1, was 
that accused No. 1 was endeavouring to per- 
suade the deceased to discard P. W.:No 8 in 
his favour and ‘that the deceased was not 
willing to do so. It is enough to summarize 
the alleged motive in that way.- Jt rested 
largely on the evidence of P. Ws. Nos. 4, 9 
and 7, and a great deal of it unquestionably 
was derived from statements said to have 
been made by the deceased woman. There 
are a number of statements attributed to the 
deceased woman which have been admitted 
in evidence which were wholly inadmissible. 
We would invite the learned Sessions Judge’s 
attention to a recent decision of the: Judicial 
Committee in Pakala Narayana Swami v. 
King-Emperor (1). In this case Lord Atkin 
explained the provisions of s. 32 as applicable 
to murder cases, and after that authority, 
there should be little reason for the, burden- 
ing of the record with statements of persons 
who subsequently died, which are totally in- 
admissible as is unhappily frequently the 
case. | | 
The evidence against accused No. 2 is al- 
most entirely derived from the statements 
made by himself accompanied by the fact, 
the undoubted fact, that he was on that 
evening in the company of the deceased wo- 
man. It appears that on the night of the 
9th, the woman, Thayarammal, who was liv- 
ing in the house of P. W. No. 4, went to le 
down and the next morning she was found to 
be missing. It was supposed she had gone 
to the fields to work, but no trace of her 
could be found and so enquiries were set .on 
foot and, on February 10, P. W. No. 6 seeing 
a crowd, went to it and there saw, the body 
of the deceased woman. She still had some 
of. her jewellery upon her, but one article of 
jewellery, a pair of kammals marked, M. O, 
No. 2 in this case, wae missing. The course of 
events afterwards was as follows: P. W. No. 4 
made a report, which is the first information 
‘report in this case and which is marked 
Ex.eD, and it is interesting to note in that re- 
port that P. W..No.4 supposes that ‘the likely 
criminals were accused No. land P.. W. No.8. 
On February 11, accused No. | was arrested 
and on the 12th accused No. 2 was: arrested. 
-Accused No. 2 was remanded to the sub-jail 
at Arkonum and remained there ‘until the 
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Sub-Magistrate questioned him in jail: It is 
quite obvious that he made a statement which 
the Circle ‘Inspector wished to use under 
the provisions of s. 27, Evi. Act. That is. 
evident because an application was made to 
the Sub-Divisional Magistrate at Ranipet to. 
have the accused transferred to Police‘custody. 
The requisition on which that order was made 
is Ex. Hand the order” thereon is Ex. H-1. 
In it, the Circle Inspector says: 

“I interviewed Munigadu alias Muniswami in the 


Arkonam Sub-Jail and he promises to show the place- 
where he had kept the kammals in question.” 


But it must be remembered that in his evi-- 
dence the Inspector tells us that he had been 
“enquiring him,” which presumably means. 
questioning him. The accused was taken in 
charge by the Inspector and was again ques- 
tioned in the sub-jail premises, outside his. 
cell, panchayatdars having been introduced 
into the jail for the purpose of hearing. what 
he'was going to say. One of them, is. Vara- 
darajulu Naidu who gave evidence in this: 
case as P W.No. 20. According to the In- 
spector, accused No, 2 then stated that ‘the 
kammals worn by the deceased, Thayaram- 
mal had been handed over- to,- him by one. 
Valliammal and that he secreted them by the 
side of his house and would show the place: 
and make recovery of the jewels: and accus,- 
ed No. 2 also said that the kammals had 
been removed from the ears of the .deceased. 
and handed:over to him immédiately: after 
Thayarammal was murdered. This state- 
ment was given in evidence in that form by 
the Inspector, but it was actually reduced to: 
writing and signed by the’ Inspector and. 
mediators and itis Ex. J inthis case. In it 
accused No. 2 made a long statement of which 
the learned Sessions Judge has admitted the 
following. It begins in the middle of a sent- 
ence with the words “Cut Thayarammal’s. 
neck.” Who it was that cut we are not al- 


lowed to know. 

“He cut with knife. Valliammal removed the kam- 
mal and gave ‘it tome. I have kept the said, kammal 
by the side of my house. I shall now show that spot. 
The said spot is in Kainoor.’ If I am taken, I shall 
_take out aril give the said kammal.” 


The accused did produce the kammal 
from a cattle shed by the side of his house in. 
Kainoor village. But that was not all. Ac- 
cording to Ex. J-3 and. the evidence of the 
Circle Inspector, after the property . was 
taken out, the accused was further question- 
ed about the knife with which Thayarammal 

“was cut and in reply to that the accused said 
“thatthe knife with which Thayarammal was. 
cut was the knife which his father Thangi 
‘Reddi-had brought that’ day from Thanga- 
“velu Mudaliat of Kainoor for’ cútting fibre, 


78 "PUBLIC PROSECUTOR V. MUNIGAN (MADR.) 


that after cutting Thayarammal he kept the 
sald knife in his house and that his younger 
sister Ayammal took away the said knife and 
gave it in the house of the said Mudaliar; 
and he showed the house of the Mudaliar. 
The procedure adopted by the Police in this 
‘case is, in our opinion, to be condemned. It 
‘appears to be in breach of the Standing 
‘Orders of the Madras Police. Order No. 583 
‘(Madras Police Standing Orders) states quite 
«clearly that, once an accused person has been 
arrested, the Police are strictly forbidden to 
interrogate him or press him to make a state- 
“ment. But the Circle Inspector’s own admis- 
‘sion is that the accused was interrogated 
‘more than once; he was apparently interro- 
:gated not less than three times—once when 
he was in the custody of the jail authorities, 
and twice when he was in the custody of the 
Police. Weare furthermore satisfied that he 
"was pressed to give these answers although P. 
W. No. 19, the Inspector, says that he made 
“the answer about the billhook immediately 
on being questioned and without hesitation. 
P. W. No. 20, who is of sufficient respectabi- 
lity to be summoned to be present at the 
-questioning of prisoners, stated that accused 
No. 2 was hesitating for about ten minutes 
‘before he replied to the Circle Inspector 
-about the knife. This aspect of the case 
-appears to have been wholly overlooked in 
‘the lower Court. 


This Court has on many occasions express- 
-ed its view with regard to the questioning of 
“persons in custody. Naturally, persistent 

questioning may negative the impression that 
‘statements are voluntary. There are two 
“decisions of this Court reported in Chinna 
Papiah v. Emperor (2) and Emperor v. 
Poligadu (3), which contain expressions of 
‘Opinion by two different Benches on this as- 
pect. It would be extremely dangerous to 
: attach any importance to statements made in 
‘these circumstances. There is, however, the 
fact that accused No. 2 produced M. O. No. 2 
‘from the shed of his house and there is the 
-further fact that in consequence of a state- 
-ment made by him an aruval was produced. 
“There was, however, nò blood upon the 
;aruval detectable. There remains the state- 
ment, Ex. S, which the accused made at the 
‘Magistrate’s Court and his statement at the 
‘Sessions Court. In Ex. S the accused said in 
“answer to a long question put to him by the 


(2) (1939) M W N 174 Cr.: 186 Ind. Cas. 484: A I 
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Magistrate which was really a summary of 
the facts alleged against him: 

“I did not know that Salammal was going to be marri- 
ed. Accused No. 1 asked me to bring Thayarammal for 
the bioscope. I and accused No. 1 are very friendly. 
Some enmity there is between P. W. No. 9 and accused 
No. 1. One night accused No. 1 and P. W; No. 9 quar- ° 
relled. Accused No. 1 told Thayar, ‘I told you that 
yous hould not talk to P. W. No. 9. Why do you talk 
fo him?” and forbade her doing so. On the night of 
the murder, accused No. 1 said to me “Bring Thaya- 
rammal. We shall go to the bioscope at Arkonam ” 
Myself, accused No. 1 and Thayar used to come to the 
bioscope. That day near the field of Adinarayana Reddi, 
accusd No. l asked me to hold Thayarammal’a hand 
or arm. Accused No.1 cut Thayar. I then went home. 


Accused No. 1 went away to the field to the place where 
sheaves lay.” 


After the statement was read out to him, 
the accused added: 

“Next day at daybreak on the day on which the 
Police brought accused No. 1, accused No. 1 gave M. O. 
No. 1 to me asking me to ‘keep it.’ ” 


It was contended that, on that statement 
the Court was entitled to draw the inference 
that this man was responsible for the murder 
of the deceased and cases were cited to the 
lower Court to establish the principle on 
which such an inference could be made. 
Those cases were of the class where a single 
man is seen in the company of a person who 
is at or about that time clearly murdered 
and who in addition is found soon after in 
possession of jewels taken from the body of 
the deceased and who further gives no ex- 
planation which is reconcilable with the 
truth. This is not such a case. It must be 
remembered that, putting it at its highest, 
the only evidence against the accused was 
that of P. Ws. Nos 10 and 11 who said that 
they saw him in the deceased’s company at 9 
and 10 P.M. respectively on the night of 
Februray 9. But there is the accused’s own 
statement admitting his presence with the 


deceased but giving an explanation as to why 


he was in her company, namely, that he had 
been asked by accused No. 1 to fetch her. He 
furthermore does not admit his guilt. The 
most he admits is that accused No. 1 asked 
him to hold Thayar’s hand. He has nofesaid 
that at that time accused No. 1 had an aruval 
in his hand or had said or done anything to 
indicate that he contemplated violence against 
Thayarammal. That such a statement may 
arouse suspicion against accused No. 2 can- 
not be doubted; but it is not sucha statement 
as to raise the irresistible presumption of 
guilt which may arise in other cases on total- 
ly different facts. It is possible that there 
may be some truth underlying the accused’s 
story. Itis far from certain that heis guilty 
of murder. On these facts there is necessari- 
ly that element of doubt to which an accused* 
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person is always entitled. So far as the 
appeal against the acquittal is concerned it 
myst, in our view, be dismissed. 

But the accused is also an appellant in Cri- 
minal Appeal No. 657 of 1940 against his 
conviction -under s. 201, I. P. C. The facts 
which we have set out are sufficient for 
the purpose of considering this appeal also. 
Taking the accused's own statement and put- 
ting it as much in his own favour as one can 
as we have done for the purpose of the appeal 
of. the Crown, after being present at a mur- 
der, he took from the man who, according to 
him committed the murder, a kammal which 
was unquestionably the property of the de- 
ceased and had hid it, and we know that he 
produced it. It cannot possibly be said that 
on these facts the Court was not entitled to 
take the view, that when he hid this article 
of jewellery, he hid it with the intention of 
screening the offender, whoever he was, from 
legal punishment. We think, therefore, there 
is no substance in the appeal by accused No. 2 
and that appeal is also dismissed. 


N.-S Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 927 of 1940 
November 13, 1940 
DERBYSHIRE, C. J. anD B. K. MUKHERJEA, J. 
NITYA RANJAN MUKHERJEE— 
AND ANOTHER— PETITIONER 
VETrSUS 
NIRANJAN CHANDRA AND oTHERS— 


PPOSITE PARTY 

Bengal Tenancy Act (VIII of 1885 as amended by 
Act VI of 1938), ss. 85-A, 195 (e)—S.195(e), mean- 
ing of —S, 85-A is incompatible with incidents of 
putni—Jlt cannot be applied to putni tenure in view 
of s. 195 (e)—Putni tenure—Surrender—F ractional 
putnidar cannot surrender undivided share unless his 
co-sharers also join. 

Section 195 (e), Ben. Ten. Act means that the pro- 
visions of the Ben. Ten. Act cannot override or inter- 
fere with the provisions of the putni law as contain- 
ed in Regn. VIII of 1819, or any other enactment 
though on matters on which the putni regulation is 
silent the Ben. Ten. Act may furnish the rules of sub- 
stantive law or procedure by way of supplement to 
the putni law. Durga Prosad v. Brindaban Roy (1), 
and 164 Ind. Cas. 300 (2), relied on. 

The provision of s. 85-A, Ben. Ten. Act, does affect 
and militate against the provisions of the putni re- 
gulation as contained inss. 2 and 3of Regn. VIII 
of 1819. The putni is essentially a tenure in per- 
petuity with arent fixed for ever and its incidents are 


to be regulated by agreement between the parties. ` 


It doos not, therefore, lie with one of the parties, to 
put an end to it without the consent of theother even 
though the surrender. takes place through the inter- 
vention of a Court of law. Hence the provision for 


“NITYA RANJAN V. NIRANJAN CHANDR« (CAL) 79 


surrender as contained in s. 85-A of the Act is totally 
incompatible with and contrary to the essential inci- 
dents of a putni as laid down in the Regulation, and 
In view of the provision of s. 195 (e), it cannot be made 
applicable to a putni tenure, 

Even if s.85-A, Ben. Ten. Act would apply to a 
putni tenure, if could not possibly entitle a fractional 
putnidar to surrender his undivided share in the taluq 
unless his co-sharers also join with him. 


C. Rule from an order of the Sub-Judge, 
Burdwan, dated March 27, 1940. 


Messrs. Baidyanath Banerjee and Pra- 
fulla Kumar Chatterjee (Jr), for the Peti- 
tioners. 

Mr. Radhika Ranjan Guha, for the Oppo- 
site Party. 


B. K. Mukherjea, J.—This rule is direct- 
ed against the appellate judgment of 
Mr. 8. C. Chakravarty, Subordinate Judge, 
Burdwan, affirming an order of the Munsif, 
Second Court, Katwa made in a proceeding 
under s. 85-A, Ben. Ten. Act. There is no 
dispute about the facts of this case which 
lie within a very short compass. Opposite 
party No. 1 owns a. fractional share in a 
certain putni appertaining to Touji No. 93 
of the Burdwan collectorate of which the 
proprietors are the petitioners and opposite 
parties Nos. 2 to 5. On July 21, 1939, oppo- 
site party No. 1 presented an application 
before the Munsif, Second Court at Katwa 
for surrender of his share of the putni under 
s. 80-A, Ben. Ten. Act, on grounds inter 
alia, that under the present economic con- 
ditions prevalent in the country it was not 
profitable for him to hold the putni any 
longer. The application was opposed by the . 
petitioners, whose main contention was that 
s. 80-A was not applicable to a putni tenure. 
This contention was negatived by the Munsif 
who granted the prayer of opposite party 
No.. |, and this decision was affirmed in 
appeal by the Subordinate Judge of Burd- 
wan. 

The only point for our consideration in 
this rule is as to whether a putnidar the 
incidents of whose tenancy are governed by 
Regn. VIII of 1819 is competent to apply for 
surrender of the tenure under s. 85-A, Ben. 
Ten. Act, which was introduced by the 
amending Bengal Act VI of 1938. Prior to 
the passing of this amending Act, the right 
of making a surrender to which the land- 
lord was no party, was a privilege which 
was enjoyed only by a raiyat who was not 
bound by a lease or other agreement for a 
fixed period and who could surrender the 
holding under s. 86, Ben. Ten. Act, at the 
end of the agricultural year. Here . also, if 
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there was-any lncumbrance upon the holding 
or part of the holding,. the consent of the 
landlord had to be obtained before a valid 
“ surrender could be made. Under s. 85-A as 
it stands to-day any tenure-holder may apply 
to the Court for permission to surrender his 
tenure. Sub-s. (2) lays down fhe particular 
form in which the application is to be made 
and sub-s.: (3) provides that the Court after 
hearing the parties could grant permission 
for the surrender: of the tenure on such 
equitable conditions as it might think proper. 
‘The Subordinate Judge is right in saying 
that there is no ambiguity in the wording of 
the section and if this section stood alone we 
would have no difficulty in holdingthat a 
putni which is also a tenure would come 
within the purview of s.85-A. The ques- 
tion however, arises as to whether in view of 
the provisions of so 195, cl. (e),-Ben. Ten. 
Act, the operation of s. 85-A can be attracted 
to putni tenures.. Section 195, Ben. Ten. 
Act, says inter alia : | 
“Nothing in this Act shall affect...........0..e (e) any 


enactment relating to putni tenures in so far as it 
relates to those tenures.” 


_ Certain exceptions are then made in ‘the 
two subsequent clauses with regard to cer- 
tain specific provisions of the Ben. Ten. 
Act, with which we are not concerned in 
the present, -case. The section obviously 
means that the provisions of: the Ben. Ten. 
Act cannot’ override or interfere with the 
provisions of the putni law as contained in 
Regn. VIII of 1819 or: any. other enact- 
ment though on matters on which the putni 
regulation is silent the Ben. Ten. Act may 
furnish the rules of substantive law or pro- 
- cedure by way of ‘supplement to the putni 
law :- Durga Prosad v. Brindaban Roy (1) 
and Manoranjan Roy v. Salemuddin Ahmad 
(2). In my opinion the provision of s. 85-A, 
Ben. Ten. Act, does affect and militate against 
the provisions of the putni regulation as 
contained in ss. 2 and 3 of the Regn. VIII 
of 1819. - Section 2 of the regulation lays 
down ` i l Nk. 

“It is hereby declared that any leases or engagements 
for the fixing of rent now in existence, that may have 
been granted or concluded for a term of years, or in 
perpetunity by a proprietor under engagements with 
the Crown, or other person competent to grant the 
: same, shall be deemed good and valid tenures, accord- 
ing to the terms of the covenants or engagements inter; 
changed, notwithstanding thatthe same may have been 
executed before the passing of Regn. V of 1812.” 

The rest of the section-is not material 
for our. present purpose. Then again s. 3 
States: ei 4 ; 
(1) 19 05045. at gare ee Š 
(D 61 GL J 346; 104 Ind, Cas. 300; 39 C W N 1008; 
f ROW, _.. se A eh Ses te Gy 


mi = ; i an 
= ww © eA y Ni A E 
"t 


.. 
a 
“8 - 


- 
4 


195 I 


“The tenures known by the name of putni talugqs, 
as described in the preamble tothis regulation, shall 
be deemed to be valid tenures’ in perpetuity, according 
to a terms of the engagements under “which they,are 
held.”’ 


These two sections make it clear that the 
putni is essentially a tenure in perpetuity 
with arent fixed for ever and its incidents 
are to be regulated by agreement between 
the parties. If the tenure is tobe a perpe- 
tual one it cannot obviously lie with one of 
the parties, to put an end to it .without the 
consent of the other even though the sur- 
render took place through the intervention 
of a Court of law. The very object for 
which the putni regulation was introduced 
and which is set out in extenso in, the pre- 
amble to Regn. VIII of 1819 would in 
that case be completely frustarted. I hold 
therefore, that the provision for surrender 
as contained in s. 85-A of the amending Act 
is totally incompatible with and contrary to 
the essensial incidents of a putni as. laid 
down in the Regulation, and in view of the 
provisions ofs. 195 (e), Ben. ‘Ten. Act, it can- 


‘not be made applicable to a putni tenure. 


It has been argued by Mr. Radhika 
Ranjan Guha that the same reasoning holds 
good with regard to the other tenures which 
are not included in the putni and with 
regard to which s. 85-A, Ben. Ten. Act, 
applies. ' This argument obviously has no 
force. It is certainly open to the Legisla- 
ture to interfere with the contract between 
the parties and if it so chose the Legislature 
could very well have laid down that s. 85-A 
would be. applicable to putni tenures also. 
But so long ass, 195 (e) remains as it is the 
Courts of law are bound to give effect to its 
plain meaning. It has been brought to our 
notice by the learned Advocate for the peti- 
tioners that. the opposite party No. I in this 
case is only a fractional owner of the putni 
and that the other co-sharers did not join 
with him in making this application. 

Mr. Guha on the other hand says that the 
five annas and odd gandas share by itself 
constituted a separate putni. As this matter 
has not been investigated by any of the 
‘Courts below, I do not propose to express 
any opinion on this point. But certainly it 
‘goes without saying that even if s. 85-A 
would apply to a putni. tenure, it could not 
possibly entitle a fractional putnidar to sur- 
render, his undivided share in the taluq 
unless his co-sharers also join with him. In 
my - opinion therefore the view taken by the 
Courts below is wrong. The orders of the 
‘Courts below would be set aside and the ap- 
lication, of thé opposite party No.1 for sur- 
render under s. 85-A, Ben. Ten. Act, would 
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Stand dismissed. The result is that the rule 
is made absolute with costs in all the Courts, 
the ,hearing-fee in this Court being assessed 
at two gold mohurs. l 


Derbyshire, C. J.—I agree. 


S. Rule made absolute. 





. LAHORE HIGH COURT 
First Appeal No. 200 of 1939 
November 8, 1940 
TEK UHAND AND SALE, JJ. 
SHUJA-UD-DIN—Derenpant—A PPELLANT 
` VETSUS ' 
SIRAJ DIN—PLAINTIFF AND OTHERS— 
DEFENDANTS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. II, r. 2, 
s. ll, Expl. IV -Suit by mortgagee based on failure 
of consideration, dismissed—Subsequent suit based on 
mortgage-deed, whether barred. f 4 
A suit shall include the whole claim with respect to 
one and the same cause of action, but need not in- 
clude every cause of action or every claim which the 
plaintiff may have had against the defendant at the 
time. The cause of action in the subsequent suit by 
mortgagee based on the execution of the mortgage- 
deed is different from the cause of action in the pre- 
vious suit by himon failure of consideration and cl. (3) 
of O. Il, r. 2, Civil P. C., has no application. Nor 
does Expl. (IV) of s. 11, Civil P. C., bar the suit. 
The mere fact thatthe plaintiff might have claimed 
on thé’ mortgage in the alternative in the previous suit 
isno ground for saying that he ought to have done 
so. Raja of Pittapur v. Sri Raja Venkata Mahipati 
Surya Rao (1) and 108 Ind. Cas. 613 (2), relied on. 
[p. 84, col. 1.] l 


F. A. from the decree of the Sub-Judge, 
First Class, Lahore; dated November 10, 
1938. . 


Messrs. Mehar Chand Mahajan and 
Mahbub Ilahi, for the Appellant. 

Messrs. J. N. Aggarwal and M. L. Sethi, 
for Respondent (Siraj Din). 

Messrs. Ghulam Mohy-ud-Din and Abdul 
Kabir (Respondents) in person. 


Sale, J.—The plaintiff Siraj-ud-Din in- 
stitufed a suit for recovery of Rs. 12,000 on 
the basis of a mortgage deed executed in 
his favour by Shuja-ud-Din on August 5, 
1925. The mortgaged property comprises 
9 kanals of land situate in village Bela Basti 
Ram, near Lahore, and -the principal sum 
secured by the deed is Rs. 8,000, with inte- 
rest at Re. 1-4-0 per cent. per mensem. In 
the suit, however, the plaintiff has claimed 
interest only at Re. 1 per cent. per mensem 
and even at this reduced rate’ has. aban- 
doned a large part of the interest due, 
claiming only Rs. 4,000. - The learned Sub- 


ordinate Judge has granted the plaintiff a: 
’ 195—11 & 12 
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preliminary decree under O. XXXIV, r. 4; 
Civil P. O., for an amount and on conditions 
which even ‘on his own findings are inaccu- 
rate. Although he has found for the plaintiff 
on all points ¿in dispute, he has declared the 
amqunt, both principal and interest, due to 
the plaintiff up to the date of the decree to 
be Rs. 10,000 only. At the same time he has 
declared that “the sale shall be subject to 
the prior rights which the plaintiff purchased 
from Mr. Badar-ud-Din Qureshi.” The value 
_of these rights has been found to be Rs. 2,500 
(which is one of the disputed items of con- 
sideration in the mortgage deed) and it is 
possible that the learned Subordinate J udge 
in so finding has deducted this amount from 
the total due to the plaintiff. Even so, how- 
ever, the latter figure would not amount to 
Rs. 10,000, but Rs. 9,500? There are certain 
other inaccuracies in the decree awarded, to 
which attention will be drawn in due course. 
However, the plaintiff has accepted the 
decree in the form in which it has been drawn 
up. The appealisby the defendant Shuja-’ 
ud-Din. The mortgage deed in suit (Ex: P-3; 
printed on pp. 3 to 5 of the supplementary 
‘volume) of which execution is admitted by 
Shuja-ud-Din, recites the receipt of the entire 
mortgage money of Rs. 8,000, consideration 
being made up as follows : i 


Rs. 
“(1) Credited towards the consideration of | 
the sale deed, dated August 5, 1925, executed 
by Siraj-ud-Din in Shuja-ud-Din’s favour 3,150 
(2) Left in trust with the present mortgagee 
for payment to Zia-ud-Din, previous mortgagee 1,200 
($ Left in trust with the present mortgagee 
for payment to Badar-ud-Din Qureshi ... 2,500 
(4) Left in trust with the present mortgagee 
to-be received in time of need under a receipt 650 
(5) Received before the Sub-Registrar, 
ore 54 200 


In contesting ‘liability, the defendant- 
appellant Shuja-ud-Din denied consideration 
in respect of all these items except the sum 
of Rs. 500 which was admittedly received 
before the Sub-Registrar. As regards the 
validity of the deed it was pleaded that the 
plaintiff had himself abandoned the mort- 
gage transaction by denying the defendant’s 
title in a previous suit’ and that the mort. 
gage was therefore dead. It was further 
pleaded that the present suit is barred by 
reason- of the provisions of O. II, r. 2 and 
cl. (4), s. 11, Civil P.C. There were other 
defences taken before the trial Court which 
are not material to the appeal: The trial 
Court found for the platntiff on all points. 
The three grounds of appeal arguéd-by Mr. 
Mahajan are. (1) that there was-no consi. 
deration in respect -of-any of the items: re- 
cited in the mortgage deed except the last 
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item of Rs. 500 admittedly received before 
the Sub-Registrar, (2) that the plaintiff can- 
not now sue on the basis of this mortgage 
deed because having denied the validity of 
the defendant's title in a previous suit, he 
has abandoned the mortgage transaction,and 
(3) that the suit by reason of this previous 
suit is barred under the provisions of O. I, 
r, 2, and cl. (4), s. 11, Civil P. ©. 

It is first necessary to set forth the prior 
dealings between the parties leading up to 
the mortgage deed in suit. On July 13, 1925 
Shuja-ud-Din, defendant-appellant, executed 
an unregistered mortgage deed in favour of 
Zia-ud-Din, a minor son of Siraj-ud-Din, for 
Rs. 1,200. By this deed Shuja-ud-Din pur- 
‘ported to mortgage in favour of Zia-ud-Din 
3 kanals out of the 9 kanals of land in suit 
without possession? The deed recites that 
the mortgagor Shuja-ud-Din had received 
the entire mortgage money in cash privately 
through the mortgagee’s father, Siraj-ud- 
Din, for payment of debts and to meet 
household expenses (Ex. P-1, printed on 
pp. 1-2 of the supplementary paper-book). 
On the same day a receipt for Rs. 1,200 was 
executed by Shuja-ud-Din in favour of Zia- 
ud-Din (Ex. P-2, printed on pp. 2-3 of the 
supplementary paper-book). On August 5, 
1925, two transactions took place. The first 
was a sale deed by Siraj-ud-Din of a half 
share of a ‘house to Shuja-ud-Din for 
Rs. 8,000. This deed is Ex. P-7, printed on 

. 6-7 of the supplementary paper-book. 
The sale deed recited that the vendor had 
received the entire consideration money 
which was made up as follows : 


Rs. 
“”]) Left in trust with the vendee for pay- 
ment to Lala Pars Ram, previous mortgagee 3,600 
(1) Left in trust with the vendee for payment 
to Lala Mani Ram, Thakar Das, previous 
mortgagees ves c.. 1,250 
(3) Left in trust with the vendee to be 
received at the time of need. . 93,150 


Admittedly, neither possession nor money 
passed in connection with this transaction 
as the house in question was already in pos- 
session of the previous mortgagees. The ven- 
dor undertook in the deed to “redeem the 
‘property by getting the amount left in trust 
with the vendee paid to the previous mort- 
gagee.” The second transaction of August 9, 
1925 isthe mortgage deed in suit by Shuja- 
yd-Din in favour of Siraj-ud-Din, the consi- 
deration of which has already been described. 
It is to be noted that the item ,of Rs. 3,150 
‘left in trust with the vendee to be received 
at the time of need” as recited in the sale 
deed, Ex. P-7, is in- the mortgage-deed in 
suit, credited towards the consideration of 
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this sale deed and formed the first item of 
consideration. For a.proper appreciation of 
the validity of this item of Rs. 3,150, (which 
arises out of a transaction relating to the 
house described inthe sale deed, Ex. P-7) 
and of the item of Rs. 2,500 (which arises out 
ofa transaction relating to a portion of the 
land in suit) it will be necessary to examine 
the previous transactions relating to the 
house and land respectively. But before so- 
doing, it will be convenient to deal with the 
previous litigation between Siraj-ud-Din and 
Shuja-ud-Din arising out of the mortgage 
deed in suit. 

On July 18, 1931, Siraj-ud-Din instituted 
a suit against Shuja-ud-Din claiming a 
simple money decree for Rs. 10,000 as the 
amount of the loan advanced on this mort- 
gage deed. The plaint is important because 
it is on this plaint that Mr. Mehr Chand 
Mahajan bases his plea that the present suit 
is barred. Jt is printed on pp. 92-p3 ofthe 
paper book. The plaint recites that when 
Siraj-ud-Din (some time after the execution 
of the mortgage deed on August 9, 1925) 
went to pay Rs. 2,500 to Badar-ud-Din 
Qureshi in settlement of the third item of 
consideration (left in trust with the present 
mortgagee for payment to Badar-ud-Din 
Qureshi) he learnt that Qureshi claimed to be 
the owner of the property and that Shuja-ud- 
Din had no title in the mortgaged land. 
“The plaintiff therefore ignores the mort- 
cage” as invalid. Siraj-ud-Din went on to 
accuse the plaintiff of fraud in making a false 
recitation in the mortgage deed that he was 
the owner of the property and in concealing 
the fact that he had no right to alienate the 
land. He thereupon sued to recover 
Rs. 10,000 as a simple money debt due 
“under the condition of the mortgage deed” 
made up of Rs. 5,500 principal (being the 
sum of Rs. 8,000 secured by the mortgage 
deed less Rs. 2,500 due to Badar-ud-Din 
Qureshi) and interest.” The suit was dis- 
missed by the trial Court and an appeal to 
the High Court failed. The judgment of 
Dalip Singh, J., who was a member of the 
Bench, dismissing the appeal, is printed on 
pp. 38 to 45 of the paper-book and is 
important by reason of its interpretation of 
the plaint in this suit. The learned Judges 
held that Shuja-ud-Din had-a title in the 
land, but that as Siraj-ud-Din had chosen in 
his plaint to ignore the mortgage deed and 
to ask for a simple money decree for the re- 
fund of his money with interest by way of 
damages, the suit was barred by limitation. 
On p. 7 of the ‘old paper-book, Siraj-ud-Din’g 
case was stated by his learnéd- Counsel ‘as 
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follows :: 

“The defendant had no title. The suit is for the 
refund of the money with interest. . The consideration 
had failed.” 


In other words, the suit was based on a 
failure of consideration under s. 65, Contract 
‘Act. In this connexion, Dalip Singh, J. 
observed in his judgment inthe previous 
sult : 


“I, therefore, do not think that on proper inter- 


pretation of the plaint and, the pleadings of the 
parties, the plaintiff had any other case than the 
one which was understood by the trial Court namely 
that the plaintiff waiving aside or leaving out of 
consideration the whole invalid mortgage deed in all 
possible aspects, sued merely for refund of his money 
with interest by way of damages. Such a suit would 
not be based on the mortgage deed at all.” 


Subsequently, in 1936, Shuja-ud-Din mort- 
gaged the whole land to one Abdul Kabir 
and on April 16, 1937 sold his rights to 
Ghulam Mohy-ud-Din. On August 1, 1937, 
the present suit for recovery of Rs. 12,000 
was instituted and the plaintiff impleaded 
the subsequent transferees, Ghulam Mohy- 
ud-Din and Abdul Kabir, as pro forma 
defendants. They did not appear to contest 
the suit and proceedings were taken ex 
parte against them. In these circumstances, 
the leatned Subordinate Judge was wrong in 
directing in his decree that ifany surplus 
was left over after the sale of the property 
in suit, it should be paid to these defendants. 
It will be convenient first to deal with Mr. 
Mahajan’s objection that this suit is barred 
by reason of Siraj-ud-Din’s previous suit 
instituted on July 18, 1931, which has been 
described above. The objection is two-fold, 
(1) that because Siraj-ud-Din in the plaint 
denied the mortgagor’s title and pleaded the 
mortgage was invalid, he had abandoned the 
mortgage transaction which was therefore 
dead ard he cannot now sue on the same 
mortgage, and (2) that the present suit is 
barred by cl. (3), O. IL, r. 2, because it is, 
in fact, in respect of the same cause of 
action as the previous suit and the plaintiff 
omitted in the previous suit the alternative 
relief of suing on the. mortgage deed. It 
is further urged that the plaintiff “might and 
ought” to have sued on the mortgage deed 
in the previous suit and that therefore the 
suit is also barred under Expln. (IV) tos. 11, 
Civil P. C. 


Mr. Mahajan’s objection is based mainly 
on para. 4 of the previous plaint in which 
Siraj-ud Din laid claim to Rs. 10,000 “under 
the conditions of the mortgage deed,” while 
ina previous paragraph Siraj-ud-Din denied 
Shuja-ud-Din’s title and said that the mort- 
, gage deed was invalid and therefore ignored. 

Mr. Mahajan argues.that the" plaintiff there- 
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by repudiated the mortgage and should not 
now be allowed to sue upon it on the prin- 
ciple that Siraj-ud-Din cannot both reprobate 
and approbate the transaction. The facts 
material to this plea are that by the sale 
deed, Ex. P-4, (printed on pp. 9—10 of the 
supplementary paper-book), Badar-ud-Din 
Qureshi sold 9 kanals of land, (that is the 
same 9 kanals as covered by the mortgage 
deed in .suit) to Siraj-ud-Din for Rs. 2,500. 
This sale deed recites that Badar-ud-Din 
Qureshi was the full owner of the property 
on the basis of a decree dated June 21, 1923. 


.It will be necessary to go further into the 


history of Badar-ud-Din Qureshi’s connexion 
with this land in order to deal with the 
question of consideration; but for the pre- 
sent purpose this sale deed is material to 
show, according to Mre Mahajan, that on 
November 2, 1925, the mortgagee, instead 
of taking steps to protect the title of Shuja- 
ud-Din, mortgagor, as recited in the mort- 
gage deed, acquired full ownership of the 
property and thereby repudiated his mort- 
gagor's title. 


This transaction explains why in his plaint 
dated July 18, 1931, Siraj-ud-Din pleaded 
that Shuja-ud-Din had fraudulently claimed 
a title and that the mortgage’ deed was 
invalid. It is alleged on behalf of Siraj- 
ud-Din that, at the time of the execution of 
the moatgage deed in suit, he was not fully 
acquainted with the nature of the title of 
Badar-ud-Din Qureshi. He accepted as cor- 
rect the allagation of Shuja-ud-Din, as re- 
cited in the mortgage deed, that he was the 
owner of the property in suit, but that a 
sum of Rs. 2,500 was owed to Badar-ud-Din 
Qureshi; but when he went to pay Qureshi, 
he found that the latter himself was the 
owner of the property and not the mort- 
gagor Shuja-ud-Din. He then settled the 
claim of Mr. Badar-ud-Din by payment of 
Rs. 2,900 on November 2, 1925. In these 
circumstances, there can be no question of 
abandonment of the mortgage by Siraj-ud- 
Din as contended by Mr. Mahajan. Siraj- 
ud-Din was naturally ,annoyed at what he 
regarded as Shuja-ud-Din’s deceit in the 
matter of claiming a title which he did not 
possess. It was, no doubt, open to him in 
claiming his money in 1931 either to sue on 
the mortgage deed or, in the alternative, for 
recovery .of the loan on the ground that the 
mortgage was invalid. eSiraj-ud-Din chose 
the latter “form of suit, unfortunately. as it 
proved, because the. Court, finding ‘that 


Shuja-ud-Din.had a title and that. the,mort- 


gage was not invalid, held that the suit for 
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a simplemoney decree had by 1931 become 
-time-barred. 

In view of this decision, Siraj-ud-Din had 
no. alternative but to sue on the mortgage 
‘deed as he has now done. Siraj-ud-Din may 
‘have been misled ‘as to thé nature of the 
title and it may be that he would have been 
. better advised to sut in 1925 in the alterna- 
tive, but he was not bound to sue in the 
alternative nor can it be said that the cause 
of action in the 1931 suit was the same-as in 
the present suit. .As held by the Division 
Bench in 1935, the plaint in the 1931 suit was 
based on failure of‘ consideration not on the 
mortgage deed at all. Accordingly the cause 
of action in the present suit based on the 
-execution of the - mortgage deed is different 
and cl. (3) of O. I, r..2; Civil P. C., has no 
‘application. As held by their Lordships of 
the Privy Council in Raja of: Pittapur v. 
Sri Raja Venkata Mahipati Surya Rao (1) 
-and Jameja Singh v. Askaur (2) a suit 
shall include the whole claim with respect 
-to one and the samié cause of action, but 
need not include every cause of action or 
every claim which the plaintiff may have 
had against the defendant at the time. Nor, 
in our view, does Expln. (IV) of s. 11, ‘Civil 
P. ©., bar the suit: The explanation relates 
to any matter which might and ought to have 
-been made a ground of attack ina former 
suit. The words are not, itis to be noted, 

“might or ought,” but“ ‘might and ought.” 
"No doubt, a claim on the mortgage deed 
might have been included, as an alternative 
-in the previous suit, but the plaintif was not 
bound to include ‘this claim. Indeed, the 
introduction of this alternative claim in the 
previous suit might have seemed incongruous. 
The point is dealt with by Mulla on p. 52 of 
-his note relating toithe proper interpretation 
--of Expln. (IV), s. 11, Civil P. C. The mere 
fact that the plaintiff might have claimed on 
the mortgage in the alternative in the pre- 
vious suit is no ground for saying that he 
ought to have doneso. Shuja-ud-Din having 
successfully ‘defended the previous suit on 
the ground that he had a title to mortgage 
the property and that a claim for recovery 
of the mortgage money by any other means 


except on the mortgaged property was ` 


time-barred, cannot now resist the plaintiff’s 
present suit based on the mortgage on the 
‘ground that it is barred by the principle of 
‘res judicata or under O. Ll, r. 2, owing to 
the form in whichéhe previous unsuccessful 


suit was laid. 

PO 121A 116; 8 M 520; 4 Sar. 638; 9 Ind: Jar. 274 

f Je 
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We, therefore, agree with the trial Court 
in rejecting . the contention that the present 
suit is barred’ by the previous litigation. 
(Their Lordships then considered the ques- 
tion of consideration and after examining 
evidence concluded asfollows). The resultis 
that out of a total of Rs. 8,000, we find con- 
sideration for only Rs. 3 000 established, 
consisting of two Items, (1) the admitted 
payment of Rs. 500 before the Sub- Regis- 
trar, and (2) the sum of Rs. 2,500 paid to 
Badar-ud-Din Qureshi. We, therefore, hold 
that the principal. sum due to the plaintiff- 
respondent on the mortgage is Rs. 3,000 only. 
The stipulated rate of interest was Re. 1-4-0 
per cent. per mensem, the rate claimed in 
suit is l per cent. per mensem. Both rates 
exceed what is now permissible under the 
amendment of Act VIII of 1934, effected by 
Act XII of 1940, viz., 74 per cent. We, there- 
fore, allow 74 per cent. interest on Rs. 3,000 
from August 5, 1925, the date of the mort- 


‘gage till end of April 1941, to which date we 


extend time for payment. The interest accor- 
ding to this calculation comes to Rs. 3,540. 
The total sum due to the plaintiff is there- 
fore Rs, 6,540. We, therefore, reduce the 
amount of the decree granted by the learned 
Subordinate Judge under O. XXXIV, r. 4, 
Civil P.C., to Rs. 6,540 payable on May 1, 


1941. We allow future interest at Rs. 6 per 


cent., to run from May 1, 1941 on this sum 
plus costs. The plaintiff 1s no longer entitled 
to a personal decree against the mortgagor, 
and the direction’ to this effect in the. 
decree granted by the trial Court is set 
aside. The rights of Badar-ud-Din Qureshi 
have been extinguished; and for reasons 
already given there is no question of any 
surplus being due to the subsequent trans- 
ferees, defendants Nos. 2 and 3. These direc- 
tions in the lower Court’s decree are also set 
aside. To thisextent, the appeal is accepted: 
Parties are left to bear their own costs 
throughout. 


D. Appeal partly allowed. 


CALCUTTA HIGH COURT 
Appeal No. 792 of 1937. 
July 31, 1940 
LODGE AND ‘SEN, JJ. 


BHUBAN MOHAN GUHA AND ANOTHER— 


APPELLANTS 
versus 
BROJENDRA CHANDRA GHOSE— . 


PLAINTIFF AND OTHERS— RESPONDENTS 
Partition Act (IV of 1893), ss. 4, 8-—-Conditions® 


“necessary for invoking’ $. 4— Purchaser's obtaining . 


y 1941 


possession cannot defeat claim of. member of family 
under s.4—Purchuser must, however, be shown to 
be member at date of sale--Order rejecting applica- 
tion for sale under s. 4, if decree within meaning of 
s. 8—Correctness of order, whether canbe questioned 
in appeal from final partition decree. s , 
In order to invoke the provisions ofs. 4, Partition 
Act, it is necessary to show first that the property 
consisted of a dwelling house belonging to an undivid- 
ed .family, and secondly that a share of that property 
was transferred to a person who was not a member of the 
undivided family unless{it can be shown that the member 
exercising his right under s. 4 had lost it after the 
date of the purchase. The mere fact that the purchaser 
has obtained possession is not sufficient to defeat the 
claim of a member of a family under s. 4, unless it 
can .be shown that the purchaser’s possession was such 
that he could be regarded as having become a member 
of the family. In order to defeat a claim under s. 4, 
the purchaser must, however, be shown to be a mem- 
ber of the undivided family at the date of the sale. 
The fact that the purchaser was a member of the 
Tamily to which the property originally belonged is 
quite irrelevant. 
_ There is nothing in s. 8 to indicate that an order re- 
jecting an application for sale should be deemed to be 
a decree. Hence the order is not appealable and its 
correctness can be questioned in an appeal from the 
oe partition decree. 45 Iud. Cas. 604 (1), distingu- 
ished. 


A.from an appellate decree of the Sub- 
Judge, third Court, Dacca, dated December 
17, 1936. l 
-~ Messrs. Sarat Chandra Mukherjea and 
Kamjit Mukherjee, for the Appellants. 

Messrs. Susil Chandra Dutta and Amiya 
Kumar Shom, for the Respondents. 


Lodge, J.—This appeal arises out of an 
application under s. 4, Partition Act (IV of 
1893). The. property in suit consists ofa 
dwelling house and of certain other immov- 
able properties. This property formerly 
belonged to one Ram Kamal Guha, who 
sold the same to his cousin Golak Nath 
Guha. On the death of Golak the property 
was inherited in equal shares by Golak’s two 
sons Kashi and Harish. Inthe year 1309 
B. S., Harish sold his share of the property 
to plaintiff Brajendra Chandra Ghose and 


the plaintifs brother Upendra Chandra - 


Ghose who was the husband of Sarala Sun- 
dar defendant No.1. The plaintif and his 
brother apparently obtained possession of a 
portion at least of the property purchased. 
In the year 1935, the plaintiff instituted a 
suit for partition impleading his sister-in- 
law Sarala Sundari as defendant No. 1 and 
Chandra Mohan Guha, son of Kashi Chan- 
dra Guha, as defendant No.2. A prelimi- 
nary decree was passed sometime in the year 
1935. Thereafter, on April 6, 1936, defend- 
ant No.2 made an application under s. 4, 
Partition Act, to purchase the share in the 
dwelling house which the plaintiff and the 
“husband of-defendant No.1 had purchased 
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from his father’s brother Harish. This appli- 
cation was heard by the learned Munsif; and 
rejected on June 5, 1936: Thereafter on 
August 4,.1936, a final decree was passed in 
the partition suit. ~ l NE 

Without filing any separate appeal against 
the order datad June 5, 1936, rejecting his 
application under s. 4, - Partition Act, -de- 
fendant No.2 filed an appeal against the 
final decree on August 31, 1936, and in his 
memorandum of appeal he claimed the 
right to purchase under s. 4, Partition Act, 
and questioned the decision of the learned 
Munsif on his application. The learned 
Subordinate Judge rejected the application 
under s. 4 of the Act and with certain modi- 
fications confirmed the allotment which had 
been made in the final decree. Against the 
judgment of the lower Appellate Court this 
second appeal has been preferred by the 
sons of defendant No. 2. - In order to invoke 
the provisions ofs. 4, Partition Act, it was 
necessary to show first that the property 
consisted of a dwelling house belonging to 
an undivided family, and secondly that a 
share of that property was transferred to a 
person who was nota member of the undi- 
divided family. If these requirements were 
satisfied, the defendant was entitled to in- 
voke s. 4, -unless it were shown that after 


. the date of purchase he had lost the rights 


conferred by that section. The learned Mun- 
sif rejected the defendant's application for 
two reasons. The first reason was that there 
had been unnecessary delay in making. the 
application and the second reason was that 
the purchaser ofa share of the property was 
not a stranger to the family. On appeal the 
learned Subordinate Judge rejected the 
argument that the application was not main- 
tainable on account of the delay in making 
it, but-he agreed with the learned Munsif 
in holding that the purchaser was not such 
a stranger to the family as to entitle the 
defendant to the relief claimed. 

On behalf ofthe appellants, it has been 
pointed out that the property in suit con- 
sisted of a dwelling house and other immov- 
able property which immediately before the 
purchase in 1309 B.S. belonged to Kashi and . 
Harish, sons of Golak Nath Guha, who 
constituted an undivided family. It has been 
further pointed out that the purchasers of 
the share of Harish were not members of 
that undivided family. :On the other hand, 
it has been argued by the learned Advocate 
for the respondents that the property in 
suit was not a dwelling house belonging to 
the heirs of Golak but was ‘merely a share 


‘in a larger dwelling house of which the 
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plaintiff and defendant No. 1 were part 
owners, To appreciate this argument it is 
necessary torefer to the relationship between 
the parties. As pointed out above, the pro. 
perty in suit formerly belonged to Ram 
Kamal Guha. Ram Kamal’s maternal grand- 
father was Ram Saran Ghose. The plaintiff 
and the husband of defendant No. l are the 
great-grandchildren of Sudharam Ghose, 
brother of the said Ram Saran Ghose. It 
appears that originally the land in suit and 
other lands belonged jointly to Ram Saran 
Ghosh and Sudharam Ghosh. The learned 
Advocate for the respondents has contended 
that these properties remained as the joint 
property of Ram Saran Ghosh and Sucha. 
ram Ghosh, that there was never any parti- 
tion of these properties and that conse- 
quently the plaintiff and defendant No. 1 
had always been in possession.of a part of 
the property. The question whether there 
had been a partition of the shares of Ram 
Saran and Sudharam was not investigated 
inthe lower Courts but the plaintiff based 
his claim to partition wholly on the assump- 
tion that such a partition had taken place, 
and we are therefore constrained to assume 
that whatever was the original position, 
there was a partition between Ram Saran 
and Sudharam and the property in suit fell 
to the share of Ram Saran. The argument 
therefore that this property is still merely 
a portion of the undivided property for- 
merly owned by Ram Saran and Sudharam 
cannot be entertained. 

It was conceded that at the time of the 
purchase by the plaintiff and the husband 
of defendant No. 1, Golak Nath Guha’s sons 
were separately possessing this particular 
property and the plaintiff and defendant 
No. 1 had no possession therein. Such being 
the case we are of opinion that at the time 
of the purchase this property did consist of a 
separate dwelling house and the fact that 
at some previous stage it may have been a 
portion of a larger homestead is irrelevant 
for the purposes of this case. We are satis- 
fied therefore that the first of the. require- 
ments of s. 4 was satisfied and that in 1309 
B.S. a share of the dwelling house belong- 
ing to the undivided family was transferred 
tothe plaintiff and defendant No. 1. It 
was next contended that the plaintiff and the 
husband of defendant No. 1 were not per- 
sons described in s. 4, Partition Act, as 
persons who arenot members of such fami- 
ly. This argument found favour with both 
the. Courts below. The learned Muansif 
observed that ds the plaintiff was a great 


grandson of Sudharam Ghosh, the original - 
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owner ofa portion of the homestead, and as 
Golak Nath had acquired his interest by 
purchase ata later stage it would be more 
accurate to state that defendant No. 2 was a 
stranger rather than to state that the 
plaintiff and defendant No. 1 were strangers 
to the family. This view was approved by 
the learned Subordinate Judge in‘appeal. 

It seems to us that both the Courts below 
have failed to appreciate the exact provisions 
of s. 4. The fact that the plaintiff and the 
husband of defendant No. 1 were members. 
of the family to which the property original- 
ly belonged - is quite irrelevant. The ques- 
tion for consideration was whether they 
were members of the undivided family to 
which the dwelling house belonged ab the 
time of the salein 1809 B.S. It is perfect- 
ly clear that in 1309 this particular dwelling 
house belonged to the undivided family con- 
sisting of Kashi and Harish. Of that family 
neither the plaintiff nor the husband of de- 
fendant No. 1 were members; and therefore 
at the time of the purchase the second of 
the requirements of s. 4- was satisfied. We 
are definitely of opinion that at the time of 
the purchase in 1309, neither the plaintiff 
nor defendant No. Is husband were mem: 
bers of the undivided family to which the 
dwelling house belonged. 

It follows, therefore, that unless it can be 
shown that defendant No. 2 had lost his 
right to relief under s. 4 after the date of 
the purchase, he was entitled to the right 
claimed by him. It has been contended on 
behalf of the respondents that as the plain- 
tiff had succeeded in obtaining possession of 
at least a portion of this property, defen- 
dant No. 2 had lost whatever right he may 
have originally possessed under s. 4, Parti- 
tion Act. No authority for this proposition 
has been placed before us. We are of opi- 
nion that the mere fact that the purchaser 
has obtained possession is not sufficient to 
defeat the claim of a member of a family 
under s. 4, Partition Act. Unless it can be 
shown that the purchaser’s possession “vas 
such that he could be regarded as having 
become a member of the family no posses- 
sion would, in our opinion, serve to defeat 
the claim. In these circumstances, we are 
of opinion that the application under s.4, 
Partition Act,should be allowed. The learn- 
ed Advocate for the respondents preferred. 
another objection, on the ground of limita- 
tion. He pointed out that the application 
under s.4 had been rejected on June 5, 
1936, and he argued that an order rejecting 
an application isappealable. It is contend- 
ed that as no appeal was filed against that ° 
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order, defendant No. 2 was not competent 
to question the propriety of that order in 
his appeal against the final decree. In this 
connection the learned Advocate drew our 
attention tos. 8, Partition Act which pro- 
vides that 

“any order for sale made by the Court under ss. 2, 3 


or 4 shall be deemed to be a decree within the meaning 
of s. 2, Civil P. C.” 


From this the learned Advocate argued . 


that an order refusing an application for 


. sale must also be deemed to be a decree and 


be appealableas such. In support of this 
argument the learned Advocate referred to 
the case in Pran Krishna v. Surath Chan- 
dra Roy (1). That. was a case in which 
an application under s. 4, Partition Act, had 
been allowed and the appeal was by the 
transferee and not by the person who had 
applied unders. 4. It is clear, therefore, 
that in that case an order for sale had been 
passed, and by virtue of s.8 of the Act was 
appealable as a decree. There was no occa- 
sion, therefore, forthe learned Judge in 
that case to consider the question whether 
an order refusing an application for sale 
should be deemed to be a decree and should 
be appealable The learned Advocate has 
relied on the following sentences from that 
judgment : 

“This was an appeal from an order of the learned 
Subordinate Judge of Hughly made unders. 4, Parti- 


-tion Act (IV of 1893)in the course ofa suit for parti- 


tion. Unders. 8 of the Act, such an order must be 

deemed to be a decree within the meaning of s. 2, 
ide P.C., so that an appeal lies therefrom to this 
ourt.”’ 


The learned Advocate has argued that 
this general statement of the law must be 
interpreted as meaning that not only is an 
order of sale to be deemed to be a decree 
but that any order passed on an application 
under s. 4 must be deemed to be a decree. 
We are unable to place this interpretation 
upon the ruling cited. In our opinion, there 
is nothing in s.8to indicate that an order 
rejecting an application for sale should be 
deemed tobe a decree. In this view we hold 
thaj the appeal to the lower Appellate Court 
was not time-barred, and as there was an 
appeal from the final decree defendant No. 2 
was competent to question the correctness of 
the order rejecting his application under s. 4. 
In the circumstances therefore, we are of 
opinion that this appeal must be allowed. 
The appeal is therefore allowed and the case 
is sent back to the lower Appellate Court 
in order that it may make a valuation of 
the share of the dwelling-house in such a 
manner as it thinks fit and shall direct the 


(1) 22C W N 515; 45.Ind. Cas, 604; A I R 1919 Cal. 
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sale of the sheres of the plaintiff and de- 
fendant No. lin that dwelling-house to the 
sons of defendant No. 2. The appellants 
will be entitled to recover the costs of this 
appeal from the respondents. No order 1s 
made regarding the costs already incurred 
in the Courts below. l 


Sen, J.—I agree. f 
S. : Appeal allowed. 
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PATNA HIGH COURT 
“ Appeal No. 102 of 1938 
December 4, 1939 

Wort AND MEREDITH, Jd. 

CHHATI LAL—Dsrenpant—APPELLANT 
VETSUS 

RAM CHARITER SAMU AND oTHERS— 

PLAINTIFFS— RESPONDENTS 

Arbitration—Award issued— Jurisdiction of arbi- 
trators, to re-write it—Registration'Act (XVI of 1908), 
s. 23—Original award re-written — It comes within 
mischief of s. 23. 

Arbitrators become functus oficio, once they issue 
an award and they have no jurisdiction subsequently to 
re-write the original award. 

“Where an original award is merely re-written by the 
arbitrators then the award comes within the mischief 
of s. 23, Regis. Act, and must be presented for registra- 
tion within four months from the date of execution. 
Sah Mukhun Lall Panday v. Sah Koondun Lall (1), 
distinguished. 


A. from an original order of the Sub- 
Judge, Monghyr, dated February 16, 1938. 


Messrs. L. K. Jha and Raz Kishore 
Prasad, for the Appellant. 

Messrs. B. N. Mitter and R. P. Jaruhar, 
for the Respondents. 


Wort, J.—This appeal arises out of an 
action, which was brought on an award 
made on a submission to arbitration under 
an ekrarnama, dated January 24, 1936. The 
nature of the dispute is not disclosed in the 
submission to arbitration the ekrarnama 
merely stating that there was a dispute be- 
tween the first party and the second party, 
the executants, as regards joint business 
relating to some golas, jote land and mone- 
tary transactions under bahi khata. I should 
have stated that this arbitration took place 
under Part. IL, Sch. IL, Civil P. C., that is to 
say, arbitration without the intervention of 
the Court. Theaward by the arbitrators 
was published on March 28, 1936. It would 
then appear that a suit was brought on the 
award, or perhaps to bẹ more accurate, an 
application was made under the schedule to 
the Civil P. C., on April 18, 1936. The matter 


in its interlocutory stages came before the 
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Court on several occasions; and ultimately 
on: September’ 2, 1937 the Court made this 

order : | 

“Plaintiffs file hazree. Defendant also files hazree. 
he plaintifis further file a petition stating that 

after the institution of this suit when award was 
called for and produced it was diseovered that it 


was unregistered, that as there was still time to get’ 


it registered, the arbitrators applied for its réturn 
to get it registered, that, the defendants objected” to 
its return and the Court rejected the return of the 
award, that they have filed another award which 
the arbitrators rewrote and in which they made the 
previous award a part of it and that the subsequent 
execution and production of the award does not 
affect the suit, and prays that if the Court thinks 
that the suit is not maintainable, the application filed 
on April 18, 1936 be taken to be filed yesterday and 
the application filed by them on April 18, 1936 be 
read with the petition.” nears 


Then on September 4, the plaintiffs filed 
a petition requesting the Court toallow them 
to amend their plaint, and the amendment 
was allowed. By the amendment they (the 
plaintiffs): relied upon what was described 
by the arbitrators in the order which I have 
read as ‘the re-written award’ dated August 
6, 1937, which I might say at once was 
registered on thé 14th of the same month. 
The objection to the first award appears to 
be that it was neither written on a sufficient- 
ly stamped paper, nor as I have already 
stated was it registered. The objections to 
the re-written award were two-fold, and it is 
upon those objections that Mr. Jha ‘appearing 
on behalf of the defendant-appellant relies. 
It is contended that if it was a re-writing 
of the original award, then the arbitrators 
having issued their award of March 28, 1936 
they became functus officio; and secondly, 
the prayer: that the second award might be 
treated as a new submission to arbitration 
is not open to Mr. Mitter who appears on 
behalf of the plaintiff-respondents for the 
reason that although the learned J udge in 
the Court below does state Gif I may say so, 
rather loosely) that this award was re-written 
at the instance of the parties, in fact the 
evidence discloses that it was not at the 


instance of both parties but at the instance: 


of the plaintiffs. It cannot therefore be treat. 
ed aS anew submission to arbitration, but 
can only be treated as the re-writing of the 
original award as the arbitrator has describ. 
ed it. In my judgment it is a sufficient 
answer to the plaintiffs’ case to contend that 
the arbitrators were functus officio and there- 
fore had no jurisdiction whatever to re- 
write the award of August 6, 1937. But the 
appellant’s case does not depend upon that 
alone. Section 23, Regis. Act, provides: 

. “Subject to the provisions contained In ss. 24, 25 
and 26, -no document other than a will shall be 
‘accepted -for régistration unless presented for that 
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purpose to the proper officer within four months from 
the date of the execution.” 


Ihave already indicated by what I have 
Stated that it is not open_to the respondents 
to contend that this wasa new arbitration. 
It can only be treated as the original arbi- 
tration ; and, if the respondents wish to avoid 
the argument that the arbitrators were 
functus officio, they are also bound to say 
that it was merely the original award re- 
written by the arbitrators. If it is treated . 
as such, then the award-comes within the ` 
mischief of s. 23 of the Act to which I have 
referred. Mr. Mitter, during the course of 
his argument, relied upon-the case in Sah 
Mukhun Lall Panday v.Sah Koondun Lall 
(1). That decision, however, of their Lordships 
of the Judicial Committee has no application 
to the facts of this case, the decision being 
that no time is fixed by the statute within 
which the registration of a deed presented 
and accepted for registration within four 
months from its execution must bè complete. 
The point taken -by the respondents here is 
that this was not presented for’ registration 
within four months and that it was not 
registered within four months. Quite clearly 
from the facts of this case this was presented 
for registration beyond the period of four 
months provided by s. 24. Again if the res- 
pondents were to abandon their amended 
claim and rely upon the original document, 
they have two points to meet: first that 
the document is not sufficiently stamped ; 
and, secondly, that it is not registered at all; 
and by the provisions of s. 17 (1) (e), Regis. 
Act, it requires to be registered. In set- 
ting out the documents to he registered the 
clause of. s. 17 to which I have referred 
provides : 

“Non-testamentary instruments transferring or assign- 
ing any decree or order of a Court or any award when 
such decree ororder or award purports or operates to 
create, declare, assign, limit or extinguish, whether in 
present or in future, any right, title or interest, whether 


vested or contingent, of the value of one hundred rupees 
and upwards, to or in immovable property.” 


There is no question that an agreement to 
arbitration ‘affects’ an immovable property, 
and there can also be no dispute in this case 
that the award, which is the subject-matter 
of this dispute does affect immovable pro- 
perty of the value of one hundred rupees and 
upwards, and therefore comes within the mis- 
chief of that section. Although I am reluctant 
to come to the conclusion, Iam bound in 
the circumstances to hold that the point 
taken by the defendant-appellant in this 
case must be maintained. The appeal there- 


AD 21 A 210; 24 W R 75; 3 Sar. 509; 15 Beng. LR 


228 (P 0), 
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but inthe circumstances each party must 
pay his own costs. 


Meredith, J.—I agree. 
D. Appeal allowed, 


OUDH CHIEF COURT 
Second Civil Appeal No. 82 of 1938 
April 28,1941 « 
_ BENNETT AND GHULAM Hasan, JJ. 
AMBIK A—Drv¥inpant—APPELLANT 
VETSUS 
JAMUNA. PRASAD AND ANOTHER— 
PLAINTIFF AND ANOTHER—DEFENDANTS— 
RESPONDENTS 
Hindu Law—Succession—Self-acquired property of 
` father — Separated and unseparated sons — Rights 
of. 
The sons who separated from their father many years 
before his death but who received nọ property from 
him on separation are entitled on his death to share in 
.his property equally with other sons who did not sepa- 
rate from him. 
[Case-law discussed.] 


S. C. A. against the order of the District 
Judge of Rai Bareli, dated December 8, 
1937. 


Mr. S. N. Srivastava, for the Appellant. 
“Mr. Nazir Uddin, for Respondents Nos. 1 
and 2. 


.- Judgment. — This second civil appeal 
raises a question whether sons who sepa- 
rated from their father many years before 
his death but who received no property 
from him on separation are entitled on his 
death to share in his property equally. with 
other sons who did not separate from him: 
The property in the case was the self-ac- 
quired property of the father and some of it 
was acquired before separation and some 
afterwards. The two sons who separated 
from their father are dead and are repre- 
sented by their sons, the latter being the 
plaimtiffs in the suit. 

The appeal is against the judgment and 
decree dated December 8, 1937, passed by 
the learned District Judge of Rae Bareli up- 
holding the decree dated April 20, 1937, 
passed by the learned Additional Civil 
Judge of Partabgarh. Both the Courts below 
answered the question stated in the affirma- 
tive. 

The suit was brought by Jamuna Prasad 
and Jagannath grandsons of aman named 
Thakur Din, against two sons of Thakur Din, 
named Ambika and Debi Sahi. The plaint- 
*iffs asked for a declaration that they were 
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entitled toa half share in their grandfathers’ 
property. and for joint possession. thereof. 

' The defence was that Thaku: Din, who 
died in 1924 had two wives, that the de- 
fendants were sons.of the second wife, and 
that Kamtaand Jagat, the fathers of the 
two- plaintiffs respectively, separated from 


` Thakar Din in or about he year 1904, when 


he gave them a moiety share of his property. 

The issues framed in the case were:—. 

1. Did the plaintiffs ‘separate and the 
defendants remain joint. with Thakur Din 
as alleged by the defendants ? . If so, what 
is its effect ? | 

2. Have the plaintiffs got no share in 


the properties in suit as allegad by the de- 


tendants ? l 

3. Was the defendant No. 2 born after 
the separation of the plaintiffs’ fathers from 
Thakur Din? If so, what is its effect? _ 

4. To what relief, if any, are the plaint- 
iffs entitled ? 

The trial Court held that the plaintiffs’ 
fathers separated from Thakur Din, while 
the defendants remained joint with him, but 
there was no actual partition of the proper- 
ty. The second issue was found against the 
defendants. On the third issue it was found 
that defendant No. 2, that is Debi Sahai, 
was born after the separation of the plaintiffs’ 
fathers from -Thakur Din, but that this 
fact was immaterial. The plaintifis were 
found onthe fourth issue to be entitled to 
the relief prayed. aoe 

These findings were upheld by the learn- 
ed District Judge in first appeal. We may 
mention that he has incorrectly shown the 
pedigree put forward by the defendants. As 
that pedigree is given in his judgment, 1t 
would appear that defendant No. 1, Ambika, 
was the son of the first wife : actually 1t was 
the defendants’ case that he was the son of 
the second wife. Counsel are agreed that 
this was the defendants case and that it rep- 
resents the facts. 
“ The lower Appellate Court particularly 
considered the question whether there had 
been a partition of the property and agreed 
with the trial Court that there had been no 
partition. The District Judge referred to 
the fact that some exhibits showed that the 
plaintiffs were recorded as holding certain 
shares, but held that this specification of 
shares did not prove that there had been a 
partition. 

Both the Courts below relied on the case 
of Badri Nath v. Hardeo (1. L. R. 5, Luck- 
now, 649) (1), where a Bench of this Court 


(1) 5 Luck 649; 123 Ind. Cas...861; A IR 1930 Oudh 
77; Ind. Rul. (1930) Oudh 205,70 WNI -- . 
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held that sons who separated from their 
father in the latter’s lifetime have an equal 
right with the sons who remain joint with 
their father to inherit the property of their 
father on his death. 

This second appeal has bean brought by 
Ambika alone: Debi Sahai being made a 
respondent with the plaintiffs. 

Learned Counsel “for the appellant has 
argued first of all that the Courts below were 
not justified in finding that there had not 
been an actual partition as no issue was 
framed on this point. It is said that an 
issue should have been framed on the point 
in view of the specific plea taken by the 
defendants that the fathers of the plaintiffs 
had received on separation a moiety share in 
Thakur Din’s property. 

It is true that there is no express issue on 
this point, but itis*admitted that no objec- 
tion to the issues was taken by the defend- 
ants. It seems to usthat the question, which 
is undoubtedly one of importance, is implicit 
in the first two issues. It is clear that the 
trial Court considered that these issues cover- 
ed the question whether there had been an ac- 
tual partition, because a clear finding on this 
question was recorded. We see no reason to 
think, therefore that it was not fully under- 
stood by the parties and their Counsel that 
this question was implicit in these issues. 
As there is a concurrent finding by both the 
lower Courts on this question of fact we 
cannot reconsider it in second appeal. 4 

Learned Counsel for the appellant also 
contended, however, that the ruling of this 
Court referred fo in Badri Nath v. Hardeo 
(1), should not be followed and he referred 
us to other authorities on the point, in parti- 
cular to Vairavan Chettiar v. Srinivasa- 
chariar, (I. L. R. 44 Madras, 499) (2) and 
Chintapenta Narasimham v. Chintapenta 
Narasimham, (I. L. R. 55 Madras, 577 (3). 

In Vatravan Chettiar v. Srinivasachariar 
(2), the precise question now before us was 
not under consideration, the principal ques- 
tion considered in that case being whether 
an undivided Hindu son acquires the self- 
acquired properties of his deceased father 
by inheritance or by survivorship. Refer- 


rence was made to the previous Madras case. 


of Nana Tawker v. Ramachandra Tawker, 
(I. L. R. 32 Madras, 377) (4), in which it had 
been held that the self-acquired property 
of a father is taken by his undivided sons to 

(2) 44 M 499; 62 Ind. Oas. 944; 40 M LJ 481: 13 
L W 475: 29 M L T 2%; (1921) M W N 290 (F B). 

(3) 55 M 577; 137 Ind. Cas. 765; AT R 1932 Mad. 
361; (1932) M W N 200; 62 ML J 436; 35 L W 475; Ind. 
Rul. (1932) Mad. 448. : 

(4) 32 M 37752 Ind, Cas, 519; 5 M L T 67, 
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‘the exclusion of a divided son, and that the 


succession is by survivorship rather than 
by inheritance, and the latter view was dis- 
sented from. ° 

In Chintapenta Narasimham’s case (3), 
the Madras High Court followed the deci- 
sionin Nana Tawker’s case (4), on the first 
point, but dissented from, it on the second 
point, agreeing with the decision in Vaira- 
van Chettiar’s case (2). They pointed out that 
the case of Vairavan Chettiar had dissented 
from Nana Tawker's case (4) on one point, but 
not on the point of exclusion from inheritance 
to the father of divided by undivided sons. 
They said that the Oudh case of Badri Nath 
v. Hardeo (1), was the only decision to the 
contrary. It purported to follow Kunwar 
Bahadur v. Madho Prasad, (17 A. L. J. 151), 
(5), but the Madras High Court did not 
understand how this latter case could be 
treated as an authority on the question at: 
issue :— : 

They said : 

- “There was, no doubt a dispute as tothe right to 
succeed to a father’s self-acquired property, but it 
was conceded that the sons, who were living apyrt from 
the father, had not partitioned the joint property and 
severed themselves from him and the sons who continu- 
ed to live with him. That being so, it is obvious that 
the family remained joint and that the question now 
at issue could not have arisen. All that the Judges 
then said was this :— 

‘If however we accept the finding of the Court 
below that the property was the self-acquired proper- 
ty of Asharfi upon his death all his sons including 
the defendants would be entitled and the mere fact that 
some of those sons continued to live-in his house joint 
in food with him would notdeprive the sons who were 
living away from him of their share in his estate.’ 

In other words, the mere fact of separate living did 
not operate as a division and naturally the latter were 
equally entitled with the rest to succeed. It is a 
legitimate inference from the emphasis laid on the fact 
that there had been no partition that, had there been a 
partition, the decision would have been in the opposite 
sense.” 


It is clear therefore, that on the facts as 
found in the present case, namely that the 
fathers of the plaintiffs had merely separat- 
ed in living from Thakur Din and that there 
had been no partition of the property the 
Madras case of Chintapenta Narasimham (3) 
is against the appellant and does not support 
him, these sons of Thakur Din not being 
“divided” in the technical sense from their 
father. 

On this view it is unnecessary for us to 
express any opinion on the question whe- 
ther “‘divided” sons are entitled to inherit 
equally with undivided sons. It has no 
doubt been considered that in Badri Nath 
v. Hardeo (1), the question was answered 


. (5)17 AL J 151; 49 Ind. Cas. 620 (1); AI R1919 
All. 223 $ 
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by this Court in the affirmative, but in that 
case too the finding- was that while the 
plaintiff had separated from his father in 
mess and residence, there had been no parti- 
tion of any property between him ‘and his 
father, his father not being possessed of any 
property at that time. No distinction was, 
however, drawnin Badri Nath v. Hardeo (1), 
between the case of ason who had merely 
separated in mess and living from his father 
without a partition and the case of ason who 
had separated and taken a share in the pro- 
perty, and it would seem from the judgment 
that no distinction was intended, although 
the learned Judgeslaid stress on the view 
taken -by the Allahabad High Court in 
Kunwar Bahadur v. Mahdo Prasad (5), 
that sons “who are living separate from their 
father will be entitled to share along with 
ie sons who may be living jointly with 
. him.” 

However, that may be, it is not necessary 
for us in the present case to go further than 
the decision in Kunwar Bahadur v. Madho 
Prasad (5), with which, as we have mention- 
ed, the Madras High Court in Chintapenta 
Narasimham’s case (3), expressed con- 
currence. We see no reason to dissent from 
the view taken in these cases. 

We are of opinion, therefore, that the 
Courts below were justified in the view that 
the plaintiffs were entitled to inherit on the 
death of their grandfather Thakur Din 
equally with the sons of Thukur Din, not 
withstanding the fact that the plaintiffs’ 
fathers had separated from Thakur Din 
thirty two years before. We accordingly dis- 
miss this appeal with costs. 


S. Appeal dismissed. 


unma 


N 


_ NAGPUR HIGH COURT 
Miscellaneous Appeal No. 212 of 1938 
September 9, 1940 
"e STONE, O. J. AND CLARKE, J. 
SHRIDEO RAM JANKI MANDIR 
AND OTHERS —PLAINTIFFS—-APPELLANTS 
VETSUS 
NATHURAM AND” ANOTHER—DEFENDANTS 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 66 
—Decree—Two alternative modes of seeking remedy 
—Court holding that one is not available—Appeal, if 
lies—Revenue sale—S. 66 does not apply. 

What are being referred to ins. 2, Civil P. C., are 
matters of substance which the suit is concerned to 
have determined in order to lead to a remedy on the 
part of the plaintiff or to a denial of a remedy on the 
pa of the plaintiff. 26 Ind. Cas. 885 (4), referred to, 

0 Ind. Cas. 885 (5), relied on. ; 
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Where there are two alternative modes of seeking a 
remedy and a Court finally decides that one of those 
modes is not available that branch of the case is 
finally decided: that branch of the case relates to sub- 
stantive rights and raises a matter of controversy in 
the suit. It does not raise all the matters of contro- 
versy, but s. 2,clearly distinguishes between “ all ’” 
and “any ’’, and, therefore, an appeal lies from such 
decision. 

A person who is not claiping title under 8 pur- 
chase certified by the Court under any of the rules. 
framed under the Code but under a revenue sale 
would not be protected under s. 66. 

[Case-law relied on.] 


Misc. A. from an order of the Court of the 
Sub-Judge, First Class, Narsinghpur, dated 
July 8, 1938, in C. S. No. 11 of 1937. 


R. B. M. B. Kinkhede with Mr. A. R- 
Kulkarni, for the Appellants. 


R. B. D.-N. Choudheri, for 
pondents. 


the Res- 


Judgment.—Before we come to deal 
with this appeal it is necessary to deal with 
the preliminary objection that has þeen 
raised as to the maintainability of the appeal. 
Before that can be understood it is necessary 
to state certain facts. 

The plaintiffs are the appellants and the 
suit claims the reliefs based on two different 
causes of action. Apparently property was 
sold at a revenue sale by public auction and 
the Ist defendant, according to the plaint- 
iffs’ case purchased the property benam on 
behalf of the plaintiffs. Alternatively the 
plaintiffs claim the suit property on the 
ground that after that sale had been complet- 
ed the defendant executed a deed of transfer 
in favour of the plaintiffs. The plaintiffs 
are endeavouring to obtain a declaration 
that they are owners and entitled to posses- 
sion of the suit property. 

A preliminary issue was struck to the 
following effect : 

“Does s. 66, Civil P. C., apply to this claim 
and is the suit not maintainable ?” 

In the result the learned Judge who con- 
sidered that preliminary issue, came to the 
conclusion that the principle underlying 
s. 66 of the Civil P. C. did apply to the claim 
and that the suit was not maintainable so far 
as that part of it was concerned which claimed 
on the basis that the defendant was a be- 
namidar. Accordingly the learned Judge 
ordered the plaintiffs to put in a new plaint 
striking out all those allegations and claims. 
in their plaint which related to this branch 
of ‘the case. i 

In that state of fact the Counsel for the 
respondent relying chiefly on Kamini Debi 
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v. Promotha Nath Mukerjee (1), also upon 
Pandurang v. Gayabai (2), Punjaji v. 
Jairam (3) and Chanmalswami v. Ganga- 
dharappa (4), urges that so appeal lies. 
Whether appeal lies or not depends, in our 
opinion, upon whether „this' adjudication, 
whether it be called an order or whether it 
be called a judgment-of the learned Judge, 
is an adjudication that falls within the defi- 
nition of “decree” in the Civil P. C. which 
provides inter alia as follows: “deeree” 
means the formal expression of an adjudica- 
tion which, so far as regards the- Court ex- 
pressing it, conèlusiyely determines the rights 
of the parties with regard to all or any of 
the matters in controversy in the suit and 
may be either preliminary ‘or final.’ We 
think that a certain amount of difficulty has 
been felt by confuging “matters in contro- 
versy in the course'of litigation” with ‘‘mat- 
ters in controversy in the suit’. For ex- 
ample in Chanmalswami v. Gangadharappa 
(4) Beaman, J., puts the case that if every 
final decision ona matter of dispute were 
treated as a decree ` 

“it would be virtually impossible to deny that any 
ruling as to whether a document tendered were ad- 


missible or not, or a question objected to, relevant, 
would also be a preliminary decree.” 


But with great respect, in our opinion such 
questions as those are matters of controversy 
that arise in a litigation. One can give 
endless instances. For instance Counsel 
rises and asks that the case be adjourned 
Owing to private ill health. The other side 
is constrained to oppose the adjournment. 
That is a matter in controversy in the litiga- 
tion. No one would suggest that it is a 
matter of controversy in the suit. What are 
being referred to iù s. 2, in our opinion, are 
matters of substance which the suit is con- 
cerned to have determined in order to lead 
toa remedy on the part of the plaintiff or to 
a denial of a remedy on the part of the 
plaintiff, and that is what the Bombay High 
Court indicated in Dattatraya Purshottam 
vy. Kadhabai (5) where it was obesrved : l 

“Where issues both of law and of fact arise in the 
same suit andthe Court is of opinion that the case or 


any part thereof may be disposed of on the issues of 
Jaw only, itshall try those issues first and for that 


_ purpose may, if it thinks fit, postpone the settlement 


of the issues of fact until after the issues of law have 
‘been determined: O. XIV, r. 2. Nothing is said 
"(1) 19 C WN 755; 27 Ind. Cas. 317; 200 L J 
476; A I R 1915 Cal. 272. i l 

(2) 17 NL R 66 (68); 62 Ind. Cas. 467; AI R 1921 
Nag. 108. 

(3) 26 NLR 24; 127 Ind. Cas. 887; A I R 1930 Nag. 
122; Ind. Rul. (1930) Nag, 359. o 

(4) 39 B 339; 26 Ind. Cas. 885; 16 Bom. L R 954; A 
I R 1914 Bom. 149. ' , 

(5) 45 B 627 (632); 60 Ind. Cas. 885; A I R 1921 
Bom. 220; 23 Bom. L R 92. -` 
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regarding the procedure at the trialof such issues but 
following the analogy of O. XV, r. 3, judgment should 
only be pronounced when the finding. disposes of the 
case or a part of the case which then be final pro 
tanto.” = 

In our opinion, this is directly within that 
observation as it is within the remarks pass- 
ed in Pandurdng v. Gayabai.(2). The 
result of the order that has been passed in 
this matter is to conclude one branch of this 
case. That is an absolutely at an end as 
though the claim has been dismissed.. It is. 
only because the plaintiff happens to have 
put in an alternative ground of claim based 
ona different cause of action that there is 
anything left of this case. Counsel has urged 
in support of this preliminary objection that 
that makes all the differenc2 because ib re- 
sults in this adjudication not being final and 
conclusive, for if the plaintiff wins on his 
second line of attack he. wins just as satis- 
factorily as if he had won on his first line of 
attack. Butin our opinion that is not the 
right way to look at the matter. Here there 
are two alternative modes of seeking a’ re- 
medy. Ifa Court finally decides that one of 
those modes is not available that branch of 
the case‘is finally decided; that branch of the 
case relates to substantive rights and raises a 
matter of controversy in the suit. It does 
not raise all the matters of controversy, but 
s. 2, clearly distinguishes between ‘‘all” and 
“any”. Out of two this decides one and for 
that reason we are of the opinion, that the 
preliminary objection fails. 

That leads up to the main question. When 
we get to that we realize why Counsel press- 
ed so strongly his preliminary objection be- 
cause it is quite clear that this order cannot 
be supported. Itis conceded by Mr. Chou- 
dhari, as indeed it must be conceded, that 
s. 66 ofthe Civil P. ©. doee not apply to 
this claim, and the answer to the first half 
of the preliminary issue as framed should 
have been, no! If the answer be no, it is 
a little difficult to see why the suit was not 
maintainable. Indeed the suitis maintain- 
able on any view on the alternative br&@nch, 
so strictly regarded this issue should have 
been answered “no” as regards both the 
questions posed by it. 

But apart from formal points such.as the 
above if we look at the principle underly- 
ing the questions raised it appears to us 
clear that only one answer is possible. It is 
said that as s. 66 strikes against. purchases. 
benamt where those purchases are effected 
at a Court auction it is enunciating a mat- 


‘ter of general policy.and isin terms laying 


down a principle that should be applied to 
all public sales always assuming that those” 
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sales are in Some way conducted in a man- 
ner similar to the mode of conducting sales 
adopted in the rules by Civil Courts in exe- 
cution. Needless to say there is no case in 
support of that proposition. On the other 
hand there are cases going back to 1870 to 
the contrary. The case-law commences with 
Brijo Beharee Singh v. Shab Wajed Hossein 
(6), where the Bombay High Court refused to 
apply the provisions of the then Civil Proce- 
dure to revenue Sales. Five years later in 
1875 the Privy Council in Lokhee Narain 
Roy Chowdhry v. Kalyapuddo Bandopadhya 
(7), expressed the view that this section, cut- 
ting athwart ordinary principles of law as 
it does, must be construed strictly and liter- 
ally and as it strikes at suits against a 
certified purchaser it does. not affect the posi- 
tion of a defendant sued by a certified pur- 
chaser. Later in Muthunaiyan v. Sinna 
Samavaiyan (8), Narayanasamr Padayachi 
v. Govindasami Padayachi (9) and Venkata- 
chalam Pillai v. Purushotama Naicker (10), 


it was indicated that the mere fact the sale - 


is under the Revenue Act does not preclude 
any one from contending that the purchaser 
is only a benamidar. The same view is ex- 
pressed in Fazal Rahman v. Imam Ali (11), 
where it was regarded as obvious that the 
analogous section of the old Civil P. C. has 


no application to any other kind’ of sale. 


than sales in. execution of the decrees -of 
Civil: Courts. -Lastly in Bishan Dayal: v. 
Kesho Prasad (12). The learned Chief Jus- 
tice of the Allahabad High Court observes as 
follows : 


“Section 66,is confined to a purchase certified by 
the Court in such manner as may be prescribed ; and 
the word ‘prescribed’ is defined in s. 2 (16) as mean- 

rescribed by rules’; and ‘rules’ under sub- 
S. mats ) mean ‘rules and forms contained in the first 
schedule or made under s. 122 or s. 125 of the Civil 
P.C.’ It is therefore patent that a person who is not 
claiming title under a purchase certified by the Court 
under any of the rules framed under the Code would 
not be protected under s. 66 of the Civil P. C.” 


With those observations we entirely agree 
and “ve think it follows directly that the 
answer to both branches of the preliminary 
issue should have been in the negative. Ac- 
cordingly the appeal succeeds with -costs 
which the defendants will pay in’ ny event 


(6) 14 W R 372. 
(7) 21A 154; 23W RP C 358; 3 Sar. 472; 3 Suther 


122. 

(8) 28 M526; 15 M L J 419. 

(9) 29 M 473: IML T 234: 16 ML J 505 (F B). 

(10) H ML J 270; 3 Ind. Gas, 124; 6ML T 168. 

0 583 (585): 

tik L R (1937) All. 113. (120-121); 167 Ind. Cas. 
83; A I rR 1937 All. 176; pes?) ALI 52; 1937 A L 
‘R 232,9 B A572.. . a ea 
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both as regards the costs in this ‘Court and 
the costs on this preliminary issue in the 
Court below. | 

D. e i Appeal succeeded. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 878 


- of 1939 and Civil Revision No. 200 of 1939 


October 3, 1940 . 
. MANOHAR LALL AND CHATTERJI, JJ.: 
THE SECRETARY or STATE 
FOR INDIA—DEFENDANT—APPELLANT 


Versus 
SAGARMAL MARWARI AND ANOTHER 


— PLAINTIFFS — RESPONDENTS: 

Civil Procedure Code (Act V of 1908), s. 80—Notice 
under—Waiver—Plea of—Suit against Secretary of 
State during currency of notice®-No denial by defen- 
dant that notice had been regularly sent—Whether can 
take plea for first time during trial that suit was not 
maintainable having been filed during currency of 
notice—Question of waiver — Suit, if unsustainable 
in limine. 

Where in a suit the applicability of s. 80, Civil P. C., 
depends upon proof of certain fačts and the facts alleged 
in the plaint’ are not denied by the Secretary of State, . 
against whom the suit is filed, then under the ordinary 
rules of -pleadings, the Secretary of State must be 
held to have waived his objection to the proof of 
those facts. Where the Secretary of State does not 
raise any objection to the statement of the plaintiff in the 
plaint that the notice unders. 80 has been served on 
certain date which is beyond two months’ of the date of 
the suit, the Secretary of State would be debarred from 
challenging those facts in the course of the trial. Similary 
when it has heén alleged that the notice was served ` 
with all the requisities beyond the period of two months 
and the defendant does not deny that the notice was 
received by him, he cannot contend during trial that he 
has not received the notice. Where, however, the 
plaintiff himself has admitted the facts and fails under the 
express provisions of the statute, albeit ina Procedure 
Code, no question of waiver arises. Provisions of s. 80 
are express, explicit and mandatory admitting of no im- 
plication or. exceptions. 

Where a suit against the Secretary of State is filed 
during the currency of the notice under s. 80, and the 
defendant takes up the defence that the suit as framed 
is not maintainable without denying that: the notice 
under s. 80 had been regularly sent to him and 
for the first time at the trial takes the plea 
that the suit was not maintainable having been filed 
during the currency of the notice, there is no question 
of waiver in the case and the hardship or irreparable 
injury to the plaintiff cannot be taken into consideration. 
The suit DANG been filed during the currency of the 
notice under s. 80 is unsustainable in limine. 

[Case-law reviewed.] 

‘There is no authority for the argument that the- 


-statutory provision as to procedure is subject to some 


exception of cases where hardshipor irreparable harm 
might be caused. 


A.and C. R. from a decision of the- Sabon’ 
nate Judge, Monghyr, dated Juné 13; 1939. 


Messrs: S.M. Mullick and N. Č. Ghosh, 
for the Appellant.. - 
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Dr. D. N. Mitter and Mr. N. K. Prasad, IT, 
for the Respondents: 

Manohar Lall, J—This is an appeal by 
the Secretary of State for India in Council 
against the concurrent decisions of the 
Courts below by which they dècreed the suit 
ofthe respondents which was instituted for 
compensation for the less of their goods not 
delivered to them in the following circum- 
Stances. ; i 

The plaintiffs’ case is that certain bales of 
cloth were made over in two consignments 
by a firm Kaloo Ram Brijmohan at Bombay 
to the G. J. P. Ry. in January 1936 
under Risk Note Form H for delivery to 
the plaintiffs at the Khagaria Station of the 
E. I. Ry. in this Province.. Out of the two 
consignments only portions were delivered 
but the remainiyg portions were never 
delivered to the consignee. In February, 
1936, the Station Master of Khagaria in- 
formed the plaintifis that the portions which 
were not delivered were lost by fire. Ac- 
cordingly the plaintiffs preferred their claim 
to the Chief Commercial Manager, E. I. Ry. 
who by his letter dated June 2, 1936, re- 
fused to entertain the claim. The plaintiffs 
accordingly gave notice under s. 77 of the 
Indian Railways Act to the Agents of the 
E. I. Ry. and G.I. P. Ry. and also served 
notice on the Secretary of State for India in 
‘Council under s. 80 ofthe Civil P. ©. The 
cause of action for the suit arose on Febru- 
ary 27, 1936, when the articles were not 
delivered. The Secretary of State failed in 
both the Courts to satisfy them that the loss 
by fire was not caused by misconduct of the 
administrative employees of the EH. I. Ry. 
Hence the second appeal to this Court. 

. The only question argued by the appellant 
before us is that the suit was not maintain- 
able on account of its having been instituted 
“during the currency of the notice’ under 
s. 80 of the Civil P. C. and reliance has been 
chiefly placed upon the decision of their 
Lordships of the Judicial Committee in the 
now well-known case of Bhagchand Dagadusa 
v. Secretary of State for India in Council 
(1). On behalf of the respondents it is 
vehemently urged thatthe Secretary of 
State must be deemed to have waived his 
objection to the want of a valid notice under 
S. 80 in the circumstances of this case. 

It is necessary, therefore, to consider 
closely the facts upon which the argument 
of waiver is founded. 


(1) 54 I A 338; 104 Ind. Cas, 257; 55M LJ8L, AIR 
1997 P C 176; 25-A L J 641; 29 Bom. L R 1297; (1927) 
M WN 561: 46CL J 76; 1 Luck Cas. 291; 51 B 725; 
32 OW N 61; 26 L W 809 (P O). 
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As required by s. 80 of the Civil P. C. there 
is an averment in the plaint filed on August 
30, 1936, that 


‘Inasmuch as the aforesaid two Railway companies 
are State owned Railway hence as required by law a 
notice as contemplated by s. 80o0f the Civil P.C. has 
been regularly sent tothe Secretary of Statefor India 
in Council through the Collector of Monghyr.” 

It may be observed that there is clear indi- 
cation in the plaint that the notice under 
s. 80 was sent to the Collecter on June 15, 
1936, and it has been found as a fact that 
this notice was served on June 19, 1936. 
The suit was, therefore, instituted before the 
two months prescribed by s. 80 of the Civil 
P. C. had expired. The Secretary of State 
took the defence that the suit as framed was 
not maintainable but did not deny the alle- 
gation In para. 10 of the plaint that the 
notice under s. 80 of the Civil P. C. had been 
regularly sent to him although he insisted 
that the suit should be dismissed against 
him. This written statement was filed on 
December 2, 1936. The trial of the case 
began in December, 1938, when it was con- 
tended forthe first time on behalf of the 
Secretary of State that the suit was not 
maintainble inasmuch as it was instituted 
before the period of two months had expired 
from the date of the service of the notice. 
But the Courts below overruled this conten- 
tion on the ground, to use the word of the 
learned Subordinate Judge in appeal: 

“In the present case the defendant, Secretary of State, 
did not dispute service of notice and did not ques- 
tion the maintainability of the suit on the ground 
that the period of two months had not expired from 
the service of it in the written statement. The point 
was raised for the first time at the hearing when 
more than two years had already elapsed from the 
cause of action and a second suit would be time- 
barred. The rulings of the Calcutta and Patna High 
Courts have direct application to the facts of the pre- 
sent case and the defendant Secretary of State will be 
deemed to have waived the objection. Then the pro- 
vision for institution of suits after the expiration of 
two months from the date of service of notice seems 
to have been meant for giving ample time to the public 
officer to make up his mind as tothe claim made 
against him. In this particular case the Secretary of 
State had made up his mind before the institytion of 
the suit and had given intimation to the plaintiff that 
they would pay no compensation to them. The pur- 
pose of the notice had thus been served. Jam, there- 


fore, of opinion that there is not any the least substance 
in this plea.” 


It seems to me that the argument of the 
learned Advocate for the appellant must 
prevail in view of the clear and authorita- 
tive pronouncement of their Lordships of 
the Judicial Committee in the case of 
Bhagchand Dagadusa (1). It is to be observed 
that in that case the plaint had distinctly 
averred in para. 17 that notice as required 
undér s. 80 of the Civil P. C. had been given 
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to the Collector on June 26, 1922, and it 
was also stated that as the suit was for, an 
injunction the suit was being filed before the 
completion of the period of two months ; -the 
Secretary of State for India in Council was 
a defendant along with the Collector but no 
notice was served upon the Secretary of 
State, although the section requires it, and 
therefore, no independent ground of defence 
was raised on this point on behalf of the 
- Secretary of State. “Nevertheless it was held 
by'their Lordships—I am quoting from the 
concluding portion of the judgment by 
Viscount Sumner at p. 358%. 

“The consequence is that the appellants’ present 
position in regard to the taxes imposed on them is as 
if their action had never been brought. It was un- 


sustainable in limine. They commenced their suit 
before thelaw allowed them to sus, and can get no 


relief init either by declaration or otherwise. What-. 


ever may be the case between other parties, as 
against the respondents, they must fail. They have 
‘ taken their own course and have brought this result 
on themseélves,’’ 

It was also argued before their Lordships 
that the provisions of s. 80 being in a Oode 
of Procedure should be treated as regulating 
a mere procedure but their Lordships repel- 
led the argument observing that s. 80 im- 
poses:a statutory and unqualified obligation 
upon the Court. 

“The Act, albeit a Procedure Code, must be read 
in accordance with the natural meaning of its words. 
Section 80 is express, explicit and mandatory, and it 
admits of no implications or exceptions.” 

These remarks of their Lordships apply a 
fortiori to the present case which cannot be 
distinguished in the least. 


But it was argued by the learned Advo- 
cate for the respondents that the decision of 
their Lordships of the Judicial Committee 
does not overrule the long line of cases in 
India which held that the Secretary of State 
may in certain circumstances, not dissimilar 
to those present in this case, be deemed to 
have waived his objection by not taking the 
defence in the written statement. Before 
examining these cases I wish to observe that 
I fail to see how the Secretary of State has 
in this case waived this defence founded on 
s. 80, Civil P. C., and has prevented the 
Courts from being alive to their statutory 
duties. The Secretary of State has not ad- 
mitted by his silence in the written state- 
ment that the provisions of s. 80, Civil P. ©. 
are not a bar tothe suit. Indeed the facts 
stated in the plaint themselves show that 
the suit had been instituted before the ex- 
piry of the- two months from the issue of 
notice to the Secretary of State. It may be 
conceded .that where the applicability .of 





_,.. “Pages of 54 I. A.—[Hd.] 
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the section depends upon proof of certain 
facts and the Secretary: of State does not 
deny the facts alleged in the plaint then-he 
would under the ordinary rule of pleadings 
be held to have waived his objection to the 
proof of those*facts. For instance where the 
plaintiffs state in the plaint that the notice 
has been served ona certain date which is 
beyond two months of the date of the suit 
and the Secretary of State does not raise any 
objection, the Secretary of State would be 
debarred from challenging those facts in 
the course of the trial. Again where it has 
been alleged in the plaint that notice was 
sent- with all the’ requisites beyond the 
period of two months and the Secretary of 
State does not deny that the notice was re- 
ceived by him, he cannot during the trial 
be heard to say that he has not received the 
notice. Butwhere the facts are admitted 
by the plaintiff himself and he fails under 
the-express provisions of the statute, albeit in 
a Procedure Code, I do not see how any 
question of waiver arises. The argument 
upon the question of -waiver is really no 
more than an argument based upon hard- 
ship or irreparable injury which would be 
caused to the plaintiff if the provisions of 
the statute were rigorously enforced. But 
this argument was held to be fallacious by 
Viscount Sumner when delivering the judg- 
ment of the Board in Bhagchand Dogadusa’s 
case (1) at p. 357* in these words : 

“The argument that a statutory provision as to 
a jana; is subject to some exception of cases, where 

ardship or even irremediable harm might be caused, 
if it were strictly applied, mgr Fe be used with equal 
cogency in connection with a Code fixing the admis- 
sibility of evidence or with a limitation section, re- 
cognizing rights but barring remedies. For this, how- 
ever, there is no authority”. 

Inow briefly deal with the cases relied 
upon by the learned Advocate for the res- 
pondent. 

In the case of Manindra Chandra Nandi 
v. Secretary of State for India (2)a suit 


“was instituted for refund of certain sums of 


money which were alleged by the plaintiff 
to have been illegally levied on him by 
the Collector of Burdwan as road cess. He in- 
stituted the suit on January 28, and on May 
10, 1902 he applied to be allowed to amend 
his plaint by adding in the alternative a 
claim for the refund ofa certain sum paid by 
him as income tax on the ground that he 
was not liable to pay both road cess and 
‘neome-tax. The plaint was allowed to be 
amended on July 9, 1902.. After the.trial of 
tlie case had begun and the case for the 

(2) 34 C 257;50 LJ 148. i i 
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plaintiff had been closed a new issue was 
framed on- January 21, 1905 at the instance 
of the Secretary of State for India in Council 
as to whether the plaintiffs alternative 
claim as to refund could be enquired into 
inasmuch as no notice under éhe provisions 
‘of s. 424 of the Civil P. C. had been given 
to the defendant—s. 424, Civil P. C. cor- 
responded to s. 80° of the present Code. 
Rampini, J. did not deal with the effect of 
the want of notice In the view which he took 
that the plaintiff was liable to pay incom- 
tax. Mookerjee, J. however ‘dealt with the 
matter exhaustively at p. 266 and pointed 
out at p. 280* that ample timè was given-to 
the Secretary of State to object tothe pro- 
posed amendment (already referred to by 
mé) when-he urged that aseparate and 
distinct cause of action could not be joined 
nor could -suit- of bne charater be.converted 
into a suit of another and inconsistent 
character. But no suggestion was made that 
a fresh notice under s. 424 of the Civil P. 
C. was necessary... The amendment having 
been allowed the issues were framed on 
August 16, arid no.issue-was raised again on 
this point. The Secretary of State filed a 
second’ additional‘ written statement on 
June 11, 1903 wherein he put forward 
other legal objections. Upon the objections 
having been taken for the first time during 
the hearing the Subordinate Judge took the 
view that: the claim for refund of income- 
tax was not maintainable without a fresh and 
appropriate notice under s. 424. At p. 282* 
Mookerjee, J. observes : 


. “A notice under s. 424 of the Civil P. C., is given 
for the benefit of the, defendant, and it may be pre- 
sumed that the intention ofthe Legislature was that 


the Secretary of State should have an opportunity of, 


investigating the alleged cause of complaint and of 
making amends, if he thought fit, before he was 
impleaded in .thesuit. ‘There is nothing to prevent the 
defendant from waiving the notice or from being 
estopped by his conduct from pleading thé want of 
notice atthe trial. This is amply borne out by the 
case of Davey v. Warne (3), Edwards v. Great Wes- 
tern Railway Co. (4) and Arnold v. Hamel (5). Under 
the circumstances disclosed in the case before us, it 
appears to me that the right to a notice of action was 
waived. It has further to be observed that, if the 
objection had been taken, as it ought to have been taken, 
when the application for amendment of the plaint was 
made, it would have been open to the plaintiff to bring 
a separate action in respect of the claim for the 
refund of the income tax after due service of notice 
under -s. 424 of the Oivil P. O....... It is well-settled 
that, if provisions of law are waived in the course of 


(3) (1845) 14 M & W 199. 

(4) (1851) 110 B 588 (650). l 

(5) (1854) 9 Ex. 404; 2 O LR 499; 28 L J Ex. 137; 
9 RR 766 = -- 
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_a trial, they cannot. afterwards be setup by way of 


objection to any ‘step taken or about to be taken upon 
the footing of the waiver; when a litigant has, with- 
out mistake induced by the opposite party, taken a 
particular position in thecourse of a litigation, he must 
act consistently with it, especially ifto allow him to do 
otherwise would be to prejudice his opponent.” 


Although these are the views of a Single 
Judge,as Rampini, J. did not give his opi- 
nion on this question, but as these views are 
of.a very distinguished and eminent J udge 
his opinion is entitled to the greatest weight. 
But I am of opinion that these observa. 
tions are no authority after the decision of 
the Privy Council in Bhagchand Dagadusa’s 
case (1) where the Secretary of State succeed: 
ed although he had never raised any defence 
of want of even the initial notice under s. 80, 
Civil P. C. The observation of the learned’ 
Judge appears to have been based upon the. 
question of hardship or prejudice which 
argument has been negatived by Viscount 
Sumner in the Privy Council case as already 
observed. . " l wS 

In the case of Bhola Nath Roy v. Secere- 
tary of State for India (6) the notice which 
was given under s. 80 of the Civil P.C. 
was held to be defective inasmuch as the 
notice contained the names of two only out 
of 63 plaintiffs. But the judgment at p. 510* 
shows that the objection to the want of notice 
was being taken by the second defendant 
who prayed just before the trial began that 
an additional issue may be raised upon the 
question of the validity of the notice—the 
second defendant was the Maharaja ‘of 
Kassimbazar. The learned Judges -held 
that it was clearly incompetent to the secone 
defendant to raise the question at a late 
stage and relying upon the case of Manin 
dra Chandra Nandi v. Secretary of State 
for India (2), just considered by me, observ- 
ed that it was competent to the Secretary of 
State to waive the notice and he might be 
estopped by his conduct from pleading the 
want of notice at a late stage of the trial 
and therefore held that in the events which 
had happened it was clear that notices was 
waived on behalf of the Secretary of State 
and the question could not have been raised 
by the second defendant. Here again the 
case of Dagadusa lays down a different pro- 
position. In that ¢ase also attempt was made 
to distinguish between the effect of s. 80 in 
the case of the Secretary of State and in the 
case of the Collector and it was argued that 
even if it defeated the action as against the 
Secretary of State, it would fail to protect » 
the Collector who-had received a notice. 
__(6) 40 C 503; 16 Ind. Cas. 849; 17 CW N64. . 

. “Page of 40 C.--[Ed.] i 


But their Lordships held at p. 358: 

“Their Lordships cannot accept this. Not only has 
the suit been throughout a joint proceeding against 
the pfficials concerned, for the purpose of getting. a 
‘joint declaration that the Govt. Notification was bad 
as the foundation of everything subsequently done, but, 
Without the presence of the Secretary of State before 
the Court, the notification could not be assailed, and, 
if it stands as valid, the Collector’s own action could 
not be successfully impugned”. 


It seems tome, therefore, that this Cal- > 


cutta case is nolonger good authority on 
the question of waiver. Rowland, J., in the 
case of Baldéo Prasad v. Sukhi Singh (7) has 
also doubted the correctness of the decision 
in this case in these words at p. 9241: 

“Isis said in reply that a defect such as absence 
of notice -or non-compliance with” s. 80 of the 
Civil P. C. can be waived by the Secretary of State 
and that unless the Secretary of State presses an 
objection on this ground another defendant would 
not be heard to raise it. In support of this reference is 
made to Bhola Nath Roy'v.- Secretary of State for 
india (6). In that case no issue had been raised "in 
the Court of first instance. I am not sure, however, 
Whether this case canbe treated as still an authority 
alter. what has been said by the Privy Council in 
Bhagchand Dagadusa v. Secretary of State for India 
an Council (1).”’ è 

Similarly in the case of Secretary of State 
for India in Council v. Amarnath (8) the 
plaintiff had. instituted a suit for recovery 
of rent of a holding impleading the Secretary 
of State as pro forma defendant but no 
notice under s. 80, Civil P. C. was served 
upon him. The trial Court rejected- the 
' plaint but the lower Appellate: Court set 
aside that order and remanded the case for, 
disposal on the merits holding that as 
no relief was claimed against the Secre- 
tary of State notice under s 80 was essential. 
But a Division Bench of this Court relying 
upon the case of Bhagchand Dagadusa (1) 
held that it was impossible to accept the 
interpretation that in a suit instituted 
against the Secretary of State no notice was ' 
- required where no relief is sought against 
him and set aside the order of the learned 
District Judge, to this extent that the Secre- 
tary of State was expunged from the action. 

Thg next case relied upon is the case of 
Sadasook Ramprotap v. Hoare Miller & Co. 
(9). In that case the plaintiff sued for damages 
for breach cf contract as assignee from 
Balfour and Co. with whom the defendants 
had entered into certain contracts. The 
main question which arose for decision was 


(7) 18P LT 921; 174 Ind. Cas. 358; A IR 1938 Pat. 
127; 10 R P 500; 4°B R 435. 
(8) 17 P L T 152; 161 Ind. Cas. 690; 2 B R 352;8 R 
P 467; A I R 1936 Pat. 339; 15 Pat. 353. 
(9) 41 CL J 176; 80 Ind. Cas. 632; 27 C W N 733; 
Al R 1923 Cal. 719. ` 
“Page of 54 I A.—[Ed] - 
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whether the provision of s. 131 of the T. P. 
Act were complied with in that although the 
notice of the transfer in writing was given, 
the notice while setting the name of the 
transferee did not specify his address. It 
was argued. ‘before the trial Court that the 
provisions of s. 131 could not be waived in 
any circumstances and it is in connection 
with this argument that, Mookerjee, J. made 
these observations, which were relied upon 
by the learned Advocate for the respondents 
before, us at p. 182*: 

“We observe’ that Mr. Justice Buckland has ruled 
shat the provisions’ of s. 131.could not be waived 
under any circumstance. Sir Benode Mitter has contro- 
verted this view which I am not prepared to accept as well 
founded. Our attention has been drawn to the cases 
of Ashutosh Mookerji v. Behari Lal Kirtania (10), 
Manindra Chandra Nandy v. Secretary of State for 
India (2), Bhola Nath Roy v. Secretary of State 
for India (6) to establish the pSsition that even though 
a statutory provision may be expressedin a mandatory 
form, non-compliance therewith does not necessarily 
invalidate a transaction. This position is incontest- 
able, and the answer to the -question whether -it is 
permissible to waive a particular provision depends 
upon its true nature. Ifthe object of the legislature | 
ig to protect or benefit an individual litigant, it is 
open to him to` waive the ‘positive provision of the 
statute. On theother hand if the’-provision has been 
enacted from reason of public policy, he cannot be 
permitted to waive it. The provisions of s. 131 fall, 
in my judgment, within the latter category ; but I am 
not prepared to maintainas an abstract proposition of 
law, thatunder no conceivable circumstance can the 
provisions of s. 131 be waived by the debtor. This 
harmonises with the view adopted in Venkata v. Subba 
(11) as to the applicability of the principles of estoppel 
and -waiver to assignments of actionable claims ange: 
ss. 130 and 131 of the T. P. Act,” 


The facts stated at p. 183* show that no 
foundation was laid for a case of waiver or 
estoppel’ in the trial Court and the learned 
Judge refused to explore the attractive pro- 
blem whether a plea of waiver may not be 
analysed and distributed into one or other 
of the four heads, election, estoppel, contract 
and release. Rankin, J. (as he then was) 
while pointing out at p. 184* that 

“In this Court learned Counsel for the plaintiffs 
was asked to indicate what was the case .of waiver he 
desired to have an opportunity to raise. He informed 
us quite frankly that he was not able to say whether 
if was a caseto be raised by oral evidence but that, 
in any case,he would contend on the correspondence 
and pleading that as the defendant company repu- 
diated the assignment "altogether and made no point at 
all as to thé absence of the plaintiffs’ address from the 
written notice their conduct amounted to a waiver of 
this requirement of s. 131.” ; 
made these important remarks at p 185*. 

“In construing ss. 130 and 131 of the T. P. Act it 
has to be remembered that they contain a very 
(10) 350 1. < a 

(11)18 M L T 533; 31 Ind. Cas. 152;2 LW 
(1915) M W N 822; A IR 1916 Mad. 242, . 
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special scheme which must be regarded as a whole 
in itself. At common law a chose in action was not 
assignable ; in equity ‘it was freely assignable upon 
certain principles, as to notice. The Indian Legisla- 
ture in 1900 has composed a new scheme which has 
some ofthe features of both; and, as read s. 130 it 
says this that the law, whileregarding the transfer of 
an actionable claim as valid if affected in a certain 
manner, will not undertake to enforce against a debtor 
the assignment except upon the terms that the debtor 
may arrange with his original creditor unless and 
until he has received in writing a particular-kind of 
notice. If, therefore, the plaintiffs’ claim is entirely 
on the basis of an assignment and if this claim is 
wholly without any other juristic basis, it seems to 
me that the section which enacts certain conditions 
must be rigidly compliéd with I do not assent to all* 
the learned Judge has said with regard to the general 
impossibility of makingany case of waiver. Itis diff- 
cult to distinguish between waiver and estoppel. 
Under the name of waiver, it may be said that i 
bility or responsibility to an assignee has been incurred 
by a debtor independeatly of s. 120by conductor by 
representation’? 


and then pointed out that as no issue was 
raised it was impossible to allow the ques- 
sion to be agitated at that stage. In my 
opinion this decision is not of any assistance 


because no question of waiver was allowed - 


to be raised or could be raised upon the 
. facts of that case. : 


The next case relied upon is the case of 
Purna Chandra Sarkar v. Radharani 
Dassya (12), where the question was as to 
whether a notice under s. 80 of the Civil P. C. 
should have been served upon the Receiver. 
Costello, J., Suhrawardy, J., concurring, ob- 
served that , 

“at the time when the matter was before the lower 
Courts there was apparently no decision of any of the 
High Courts which in terms decided that a Receiver 
appointed by the Court in a suit came within the 
definition of a public officer contained in s. 2, that 
consequently he was entitled to the privilege conferred 
ona public officer by s. 80, Civil P. O. Since the 
judgment was given in the lower Appellate Court 
however there has been a decision of this Court 
which seems to constitute a direct authority for the 
proposition that a Receiver isa public officer for the 

urpose of s. 80, Civil P. C. I refer to the case of 
6 Radharani Dassya v. Purna Chandra Sarkar 
(1 aan ý 

The learned Judges assumed for the pur- 
poses of the appeal before them that the 
Receiver was entitled to a notice under s. 80 
and relying upon the case of Manindra 
Chandra Nandy v. Secretary of State for 
India (2) and Bhola Nath Roy v. Secretary 
of State for India (6), held that the. defen- 
dant in the circumstances must be consider- 
ed to- have waived this objection and dis- 
tinguished the case of Murari Lal v. E.V. 


(12) A I R1931 Cal. 175; 130 Ind. Cas. 894; 53 CL J 
31; Ind. Rul. (1931) Cal. 414. 
n T A I R1930 Cal. 737; 128 Ind. Cas. 108; 34 © W 
X | yas 
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David (14) (noticed below). This case merely 
proceeds upon the Calcutta case already exa- 
mined by me. . 

In Murari Lal v. E. V. David (14), it was 
held that 

‘ander s. 80, Civil P. C. two months’ notice is a 
necessary condition precedent to the filing of a suit 
against an Official Receiver appointed under s. 97 of 
the Prov. Insol. Act, 1920, and the right to such 
notice cannot be considered as waived if the Receiver 
does not take objection tothe absence of notice till. a 
late stage of the proceeding.” 

But the learned Advocate for the appel- 
lant relied upon the passage at p. 293* where 
the learned Judges observed that the Recel- 
ver’s ( 

“failure to raise such an objection in the written 
statement cannot per se be regardedas a waiver, even 
if a waiver were otherwise admissible, because the 
objection was raised practically before the trial had 
commenced and before any prejudice could have been 
caused to the plaintifis by the lateness of the stage ab 
which the objection was raised.” 

The learned Judges then, referred to the 
Calcutta cases already considered_by me. The 
observation relied upon undoubtedly pro- 
ceeds upon the view of prejudice.or hard- 
ship but this is now negatived by the deci- 
sion of the Judicial Committee in Dagadusa’s 
case (1). 

Reliance was then placed upon the case of 
Nidamanuri Satyamma v. Official Receiver, 
Masulipatam (15), where a Single Judge of 
that Court merely accepted the finding of the 


í 


learned Subordinate Judge that the Official ` 


Receiver must be held in the circumstances 
to have waived his objection under s. 80, 
Civil P. C. and relied inter alia upon the 
case of Manindra Chandra Nandy v. 
Secretary of State for India (2) and Bhola 
ey Roy v. Secretary of State for India 

Lastly strong reliance was placed upon 
the case of this Court reported in kam 
Narain Prasad v. Ram Kishun Prasad (16), 
where the case of Dagadusa was cited 
before the Bench and distinguished by the 
late Chief Justice Courtney ‘Terrell, 
Varma, J., concurring, on the facts before 
them. It is enough to indicate that in that 
case it was pointed out atp. 3557 that 

“no issue had been raised at any time in the case 
as to whether or not notice had been served and inas- 
much as the defendant had not at any time taken any 


point on the subject of notice to him, it must be held 
that the want of notice had been waived’’ 
and reliance was placed upon the case of 
(14) 47 A 291; 84 Ind. Cas. 739; 22 A L J 1116; L R 
6 A 106 Civ; AI R 1925 All. 241. 
(15) A I R 1933 Mad. 917; 146 Ind. Cas. 699; 6 R M 
303; 38 L W 891. 
. (16) AI R 1934 Pat. 354; 150 Ind. Cas. 590; 7 R 
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Purna Chandra Sarkar v. Radharani 
- Dassya (12). It ssems to me that this case 
is distinguishable because there was no 
finding of fact such as would attract the 
operation of s.80, Civil P C: 

The learned Advocate further referred to 
some passages in Bigelow on Estoppel 
.and to the case of Suarez v. Suarez (17), 
which discussed the principle when a foreign 
ambassador will be held to have submitted 
fo the jurisdiction of the English Courts, 
but-in my opinion the. principles stated 
therein have no application to the facts of 
„this case. There is no question of sub- 
mitting to any jurisdiction here. The bar to 
the maintainability of the present suit was 
sought to be- established upon the facts 
alleged by the plaintiff himself and not con- 
froverted by the defendant. 

The learned Advocate for the appellant 
drew our attention to the Calcutta case 
reported in Prasaddas Sen v. K. S. Bonner- 
jee (18), where three plaintifis instituted a 
sult against the Official Receiver of. the 
Court without serving a notice under s. 80, 
Civil P.C on the defendant. The suit-had 
. been dismissed by the learned Subordinate 
Judge on this ground.: The plaint originally 
did not contain an allegation that any notice 
of action had been given, but it was amended 
by. an order by the addition of a statement 


that notice as contemplated by the section. 


, was duly served, upon the Official Receiver. 

No defence under s. 80 was taken originally 
iu the written statement and the Official 
Receiver later on applied for leave to amend 
the written statement. It was pointed out 
that in these circumstances no question of 
walver or estoppel arose to prevent the 
Official Receiver from making good the 
plaint asto want of notice. I donot see how 
this case is of any assistance. 

It willbe noticed that except the Patna 
case of Ram Narain Prasad v. Ram Kishun 
Prasad (16), all the eases upon which 
reliange has been placed by the learned 
Advocate for the respondents were cases 
decided before the Privy Council case of 
Dagadusa. We, therefore, asked the learned 
Advocates if they could cite any case in 

support of their respective conteution after 
' the Privy.Council case of Dagadusa. But 
although we gave time none was cited at the 
Bar. We discovered, however, that the 
matter arose for direct consideration in two 
cases. ; l 


(17) (1918) 1 Ch. 176; 87 L J Ch. 173; 118 L T 279; 
62 8 J 158; 34 T L R 127. | 

° (18) AI R 1931 Cal. 61; 130 Ind. Cas: 903; 57 C 1127; 
Ind, Rul, (1931) Cal. 423. . 
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In the case of Secretary. of State v. Pullela 
Rangasami Naidu (19), the suit had been 
instituted for sale of certain properties in: 
satisfaction of two mortgages executed by 
defendant Nos. 1 tọ 3. Defendants Nos. 4 ta 
6 were impleaded as persons claiming to be 
puisne mortgagees but, the only contesting. 
defendant was defendant No. 7, the Secre- 
tary of. State for India in Council, who was 
a mortgagee of some of the properties under 
the provisions of the Land Improvement 
Loans Act. His-defence inter alia was 
that the suit-be dismissed summarily as no 
notice of the suit was given to him prior to 
suit as required by law. But for some 
reason or other this objection to the main- 
tainability of the suit was not made the sub- 
ject-matter of a separate issue and as no 
argument was advanced before the learned 
Subordinate Judge the judgment was silent 
upon this point. The objection was repeated 
in the appellate stage. The learned Judges 
pointed out that in the plaint there was no 
statement that notice had been served upon 
the Secretary of State nor was it contended 
that any notice was actually given, and, 
therefore, this was a case in which no notice 
whatever was given to the Secretary of State 
as required by s. 80, Civil P. ©. It was, 
however, argued that the point as regards 


, notice must be deemed to have been waived 


in the Court below on behalf of the Secretary 
of State on the ground that there was an 
omission to frame an' issue. But the learned 
Judges held that no such inference could be 
drawn because 

“The omission seems to have been on a part with 
the omission to adduce evidence which was obviously 
necessary and which was ready to hand; such as the 
order of the Director of Industries which was necessary 
to support the case put forward on behalf of the 
Secretary of State, which was nevertheless not tendered 
in evidence till perhaps if was too late. Inany case, 
negligence is more likely to have been the cause of the 
omission to frame an issue on the point of want of 
notice and the omission to make any application regard- 
ing it. This negligence does not seem to have been 
confined to the Govt. Pleader appearing in the trial 
Court but seems to have extended to -the learned 
Subordinate Judge himself who neglected his plain 
duty in the matter. It was his duty to see that a plaint 
which did not satisfy the provisions of law was not 
allowed to proceed further so far as the Secretary of 
State was concerned. The guit should have been dis- 
missed by himon this ground alone in limine against 
defendant No. 7. Weare unable to accept the conten- 
tion that there was any waiver in this case. Thesuit 
was throughout: resisted- by the Secretary of State and 
it is impossible tö believe that there would have been 
any deliberate waiver on his behaJf of a defence which 
was sufficient to non-suit the plaintif. Waiver being 
out of the question, the non-maintainability of the suit 
as against defendant No. 7 is patent. “The suit should 


(19) A IR 1938 Mad. 583; 182Ind. Cas. 767; (1938) 
M W N 280; 12 R M 153, l l 
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‘have been dismissed in limine so far as defendant No. 
7, that is the appellant in this appeal, was concerned, 
on the ground thatthe suitis prohibited by the pro- 
visions of s. 80, Civil P. C.” 


The matter also directly arose for gon- 
sideration in a Sind case reported in- Ganga- 
ram Rupchand & Ca. v. Secretary of State 
(20). -In that case the plaint was rejected 
by the Original Court on the ground that 
the notice required under s. 80 was not 
given. The plaintiff's were contractors for 
certain work on the Sukkur Barrage and 
instituted a suit against the Secretary of 
State and other officers claiming certain sum 
for work done. The suit was filed an June 
26, 1930 and the notice under s. 80 was 
alleged to have been given on April 25, 
1930. The written statement which was 
filed on January j4, 1932, was silent on the 
question of notice but in August, 1932, the 
defendants asked leave to amend their 
written statement so as to raise the plea 
of want of notice. The amendment was 
allowed with the result that the plea as to 
want of notice was successful and the suit 
of the plaintiff’ was dismissed. It was 
argued in the Appellate Court that the 
Secretary of State had waived notice as he 
was entitled todo and that in any case no 
permission ought to have been granted 
to him to amend the written statement for 
it was granted at such a late stage of the, 
proceeding that the plaintiffs were prejudic- 
ed as in consequence of the delay they could 
not file another suit. It will be noticed that 
this is a case where the direct question of 
“ prejudice to the plaintiff was considered, but 
the learned Judicial Commissioner who 
delivered the judgment of the Division Bench 
overruled this contention in these words: 

“Now, our opinion is that the notice required by the 
provisions of s. 80, Civil P. O. cannot be waived. Our 
attention has been drawn to the case in Murari Lalv. 


E. V. David (14) and to certain other decisions in un- 
authorised law reports to which we shall not refer but 


' ment, service of notice has been admitted, and that 
leave thereafter should not be granted to deny what 
has been once admitted, either expressly or by implica- 
tion, but that is something quite different from waiver. 
In Prem Narain v. Ram Charan (21) the Privy Coun- 
cil held that the question whether a suit had been 


(20) A I R 1937 Sind 291; 172 Ind. Cas. 722; 10 RS 
"180; 32SL R67. ° F i 

. È1)JA I R1932 P` C51; 136 Ind. Cas. 461;.59 I A 
121: 90 W N53; 360W N 257; 35 L W 294: 550 
L J 54; (1932) A L J 182; 62 M L J 249; 34 Bom. L R 
491; Ind. Rul. (1932) P C 125; (1932) M W N 685: 53 A 
680 (P 0). 
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proporly instituted under s. 92, Civil P. C., could be 
raised for the first time before their Lordships’ Board, 
but the words of s. 80 are even more imperative than 
the words of s. 92., Section 80, Civil P. C. contains a 
clear and unqualified prohibition upon the institution 
of suits without the statutory notice, and indeed it 
would appear that if it were clear upon the record that 
no notice had been given in accordance with the pro- 
visions of s. 80, far from it being possible to argue the 
objection as to notice had been waived, it would: be 
the duty of the Court to discharge the statutory and 
unqualified obligation imposed upon it and to reject 
the plaint : see also Jagdischundra Deo v. Debendra 
Prasad (22). We donot think in view of the statu- 
tory obligation imposed upon the Courtthe question of 
waiver of notice or prejudice to the plaintiffs by the. 
delay in taking objection can be inany way decisive. 
It is argued that in this case there was in the plaint 
in para. 20 an averment that the provisionsof s. 80, 
Civil P. O. had been satisfied, but it is not an averment 
that satisfied the provisions of s. 80, Civil P. C. 
though itis so worded as likely and even calculated to 
mislead’’. 

The learned Judges then pointed out that 
in fact the notice was delivered ‘to the Col- 
lector of Sukkur on April 27, 1931, so the 
suit could not have been instituted before 
June 27, and it was instituted on June 
25, 1931, a day too soon and the state- 
ment in para. 20 of the plaint was false 
and misleading. While considering. the- 
argument as to the question of prejudice to 
the plaintiffs in that case whose cause of 
action arose long ago on the completion of 
the contract on June 28, 1928, the learned 
Judges observed: ` 

“In our opinion s. 80, Civil P. ©., lays down a rule 
of public policy which itis for the officers of Govt. 
to obey. It cannot have been the intention of the 
Legislature and it is not in the public interest that 
the provisions ofs. 30, Civil P. C., as to notice can be 
waived at the whim or caprice of an individual officer. 
In our opinion, a strict adherence to the provisions 
of that section will be quite, if not more, important in 
the future as inthe past”. 


With respect I agree with these cobserva- 


‘tions. 


The decision of the Privy Councilin Daga- 
dusa's case (1), was also noticed in the case 
of Jagdishchundra Deo v. Debendra Prasad 
(22), just referred to. In that case the suit 
of the plaintiff for accounts and compensa- 
tion against the Receiver was dismissed on 
the ground that the provisions ofs. 80, 
Civil P. C. had not been strictly complied 
with. The plaintiff-appellant relied upon 
the service on the Receiver of a notice of an 
application which he made to the Calcutta 
High Court for leave to institute a suit and 
it was urged that all the particulars which 
were subsequently embodied in the plaint 
are to be found in that application and that 
application should be treated as equivalent 
to the service of notice as.required by s. 80, 


(22) 58 0 850; 132 Ind. Cas. 631; 35 C W N.161; AI 
R 1931 Cal. 503; Ind. Rul. (1931) Cal. 586. 
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Civil P. C. But the learned Judges observed 
at p. 162* : 

. “Is is true that the object of a notice under s. 80 
seems to be to give the public officer an opportunity of 
investigating into the truth of the alleged cause of 
-action and of making amends or settling the claim, if 
so advised. But even the notice ofa suit is entirely 
different from notice of an application for leave to sue. 
Their Lordships of the Judicial Committes have point- 
ed out that ‘s. 80 is express, explicit and mandatory 
and admits of no implication or exception’ Bhagchand 
Dagadusa v. Secretary of State for India in Council 
(1). There isno reason why its provisions should not 
be strictly complied with......In our opinion, the 
wordsof s. 80, as to how the notice is to be served, are 
also mandatory and not controlled by the provision 
contained in O. XLVIII, r. 2, which in our judgment, 
should be read as subject to the special procedure as to 
service contained in s. 80 itself.’”’ 


The learned Judges then pointed out that 
the proper course in such a Case, where the 
requirements of s. 80 have not been complied 
with nor there is any averment in the plaint 
to that effect, is that the Court should look 
into the plaint, and when on the face of it 
there was no averment as to service of the 
notice, the Court should have rejected the 
plaint instead of going on with the suit. 
It will be noticed that in the circumstances 
there was no prejudice whatsoever to the 
Receiver because he knew of the contents of 
the plaint which were substantially the same 
as in the application for leave to sue the 
Receiver. But nevertheless the contention 
was, if I may say so respectfully, correctly 
rejected in view of the decision in Dagadusa’s 
case (1) 

This review of the case-law satisfies me 
that it is impossible to hold that in the 
circumstances such as exist in the present 
case the Secretary of State can be held to 
have waived the objection when the pro- 
visions of s. 80, Civil P. C., had not been 
complied with on the admitted facts. The 
appeal, therefore, must be allowed and the 
suit of the plaintiffs dismissed but in the 
circumstances each party will bear his costs 
throughout. 


Civil Revision No. 200 of 1939. 


Th® suit out of which this application in 
revision arose was tried along with the suit 
out. of which the Second Appeal No. 878 of 
1939 arose. Both the suits were tried together 
and disposed of by one judgment by the 
learned Munsif who decreed the suit of the 
plaintiffs by his decision dated December 
22, 1938. l 

It is necessary to state the facts briefly 
iù order to understand the nature of the 
grounds taken in revision. Suit No. ame 
was instituted asa money suit by Deokaran 
“ *Page of 35 0. W. N.—.[Ed] + ee 
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Das Ganpat Ram to recover a sum of 
Rs. 265-15-0 as the price of goods not deliver- 
ed tothem together with certain incidental 
expenses and interest. The total claim was 
laitl at Rs. 303-1-0. The consignees were 
Deokaran Das Ganpat Ram to whom these 


‘goods were despatched from Bombay by a 


firm Kalu Ram Brijmohan to be carried by 
the G. I. P. Ry. under Risk Note Form H 
for delivery to the consignees at Khagaria. 
The goods were lost in part being destroyed 
by fire while in the hands of the employees 
of the E. I. Ry. or of their Ferry con- 
tractors. The plaintiffs preferred their claim 
to the Chief Commercial Manager, E. I. Ry. 
who refused by his letter dated June 2, 
1936 to entertain the claim and directed 
them to take delivery of the salvaged goods. 
The plaintiffs thereupon served a notice to 
the Railway defendants ‘under s. 77 of the 
Indian, Railways Act and under s. 80 of the 
Civil P: C., on the Secretary of State for 
India in Council and instituted the present 
suit on August 13, 1936. The plaint was filed 
before the Munsif in his ordinary jurisdiction 


“but as the amount involved was small the 


suit was triable as a Small Cause Court suit.’ 
Accordingly the plaint was returned by an 
order dated January 4, 1937 for presenting 
to the proper Court where it was filed on 
March 17, 1937 and therefore, the objection 
as tothe suit being premature could not be 
raised and it is not surprising to see that 
the objection. was not pressed before the 
learned Munsif. On December 15, 1937 the 
plaint was amended by adding the new 
plaintiffs namely Sagarmal and Bansidhar. 
This was in consequence of an objection 
taken inthe written statement by the Secre- 
tary of State that the suit was not maintain- 
able as the firm in whose name the suit was 
instituted namely Deokaran Dass Ganpat 
Ram was not a firm registered under the 
Indian Partnership Act. In reply to this the 
plaintiffs amended their plaint by filing a 
petition on December 15, 1937 substituting 
the names of the owners of the firm in place 
of the original firm. It had been already 
stated in the plaint that the firm Deokaran 
Dass Ganpat Ram was a joint family firm 
and in the petition for amendment Ganpat 
Ram was described as the son of Deokaran 
Das and Satnarain as theson of Ganpat Ram. 
The amendment was allowed subject to limi- 
tation on payment of cost to defendant. It 


' was contended in these circumstances on 


behalf of the defendant before the learned 
Munsif that as a notice under s. 80, Civil P. ©., 
was givenin the name of the firm Deokaran 
Das Ganpat Ram the present plaintiffs are 


7 s 
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not competent to maintain the suit and that 
at any rate the claím must be thrown out 
as time-barred on the ground thatthe real 
plaintiffs should be deemed to have filed the 
suit on December 15, 1937, when the plaint 
was allowed to be amended. But the learned 
Munsif overruled the objection and pointed 
out that the defendant did not file any 
additional written statement specifying 
the objections which were being taken at 
the time of the argument. He observed : 
“In accordance with the provisions of O. I, 
r. 10, Civil P. C., pleadings are allowed to 
be amended. The amendment contemplated 
by the rule is one of bona fide mistakes 
which may be of fact or of law...The point 
in the present suit is whether the mistake 
rectified by amendment was merely a mis- 
description of a bona fide mistake. There 
is no doubt that 16 was so. Deokaran Das 
is the deceased father of Ganpat Ram. In 
spite of his death the family firm was 
carried on in the names of the deceased 
father and the son viz. ‘Deokaran Dass, 
Ganpat Rai? Plaintiffs who are father and 
son represent the firm. The suit could not 
have been maintained inthe name of the 
firm for want of registration. So it was 
a bona fide mistake which was rectified. 
Want of notice was not pleaded by defen- 
dant as a bar to the suit at any time 
subsequent to the amendment. The two 
issues were raised just before the hearing. 
I therefore hold that the objections covered 
by the issues have no force. I answer 
the Issue No. 3 in the affirmative and 
Issue No.4 in the negative’. Issue No. 3 
was “have the plaintiffs given notice to the 
Secretary of State for India in Council 
under s. 80, Civil P.O, and are they com- 
petent to maintain the suit? Issue No. 4 
was: “Isthe claim barred by limitation?” 
The learned Munsif then went into the facts 
of the case and held that the accident which 
resulted in the partial loss of the goods took 
place on account of the misconduct of the 
railway employees and the Ferry Contractor’s 
men and therefore the defendant is liable 
for damages. He also approved of the con- 
duct of the plaintiffs in refusing to take 
the salvaged articles which were offered to 
them at the Khagaria out agency station 
on February 27, 1936. In-the result he 
passed a decree in favour of the plaintiffs 
for Rs. 303-1-0, that isto say, in full, with 
costs and future interest at 6 per cent. per 
annum. The present applicatior in revision 
is against this order. 

It is impossible to say that the petitioner 
has amy grievance which can be remedied 
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by this Court. So far as the decision on 
the question of fact is concerned it isim- 
possible for this Court to revise that con- 
clusion. The only question of law urged 
was that a notice under s. 80, Civil P. C., 
which was given to the Secretary of State 
on behalf of Deokaran Dass Ganpat Ram 
should in the circumstances narrated above 
be held to have been not a notice on be- 
half of the substituted plaintiffs. But in 
view of the findings of fact arrived at by 
the learned Munsif that the name Deokaran 
Dass Ganpat Ram was the name of the firm 
in which the present plaintiffs carried on - 
their business and that this was known to 
the Secretary of State, the objection has been 
rightly overruled. No question of limitation. 
arises because the substituted plaintiffs were 
always upon the record initially under the 
name of Deokaran Dass Ganpat Ram and 
later on when the Secretary of State took 
the defence that the plaintifi’s firm was an 
unregistered firm they came forward as the 
owners ofthat very firm. For these reasons 
the application fails and must be dismissed 
with costs. 


Chatterji, J—I agree. 


` 


D. Appeal allowed. 
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LAHORE HIGH COURT 
_ Criminal Revision No. 2003 of 1940 
January 29, 1941 
BHIDE, J. 
SHAH MOHAMMAD—Convict— 
PETITIONER 
VETSUS 


EMPEROR—OPPOSITE PARTY 

Penal Code (Act XLV of 1860), ss. 182, 21l1—False 
information to Police and false charge made in Court. 
—Offence comes under s. 211 and complaint of Court 
as essential, 

When there isa specific section dealing with a false 
charge that section must, be considered to be the one 
applicable to the circumstances of the case. 114 Ind, 
Cas. 685 (2), relied on. 

Where there was not merely false informationiven 
against a person to the Police but a false charge had. 
been made against her butshe was eventually ac- 
quitted : 

Held, that the case came within the purview of s. 211 
and not merely that of s. 182, I. P. C., and that a com- 
plaint by the Court concerned was essential to take 
proceedings against sugh person. 117 Ind. Cas, 147 (1) 
and 161 Ind. Cas. 288 (3), relied on. 


Cr. R. of the-order of the Additional Dis- 
trict Magistrate, Jullundur. : 

Mr. Khurshid Zaman, for the Petitioner. . 

Order.—The material facts giving rise to 
this petition for revision ‘are briefly as. 
follows The petitioner Shah Mohammad” 
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made a report to the Police that the respon- 
dent, Mst. Rahmat Bibi had committed an 
offence under s. 324, I. P. C. After investi- 
gation the Police found the report to be false 
and the case was struck off. Thereafter Shah 
Mohammad filed a complaint in the Court of 
a Magistrate on the same allegations on 
February 14, 1940. A charge was framed 
against the accused on April 2, 1940. In the 
meantime the Inspector of Police instituted a 
complaint against Shah Mohammad under 
s. 182, I. P. C. on the ground that the report 
made by him to the Police was false. This 
“case was also sent to the Magistrate who was 
trying the complaint under s. 324, I. Pu, 
instituted by Shah Mohammad. Eventually 
the Magistrate acquitted the accused in the 
case under s. 324, I. P. C. The case under 
s. 182, L P. C., was then transferred to an- 
other Magistrate. An objection was then 
raised on behalf of the petitioner Shah 
Mohammad that the complaint under s. 182, 
I. P. C., could not be taken cognizance of in- 
as much as a complaintihad been made before 
a Magistrate on the same facts and the sanc- 
tion of the Magistrate was necessary in the 
circumstances. The learned Magistrate 
overruled this objection and a petition for 
revision filed before the Additional District 
Magistrate was also dismissed Shah Moham- 
mad has now filed a petition in this Court for 
revision of the above orders. 

In support of the contention of the peti- 
tioner that the complaint under s. 182, I. P. 
C., instituted by the Inspector of Police could 
- not be taken cognizance of as the matter had 
been taken to Court the learned Counsel for 
the petitioner relied on Chuhermal Nihalmal 
y. Emperor (1), Rambrose v. Emperor (2), 
and Ghulam Rasul v. Emperor (3) The 
learned Additional District Magistrate has 
relied on Jang Bahadur Singh v. Emperor 
(4), which certainly appears to be in favour 
of the view taken by him But the authori- 
ties cited by the learned Counsel for the peti- 
tioner are in conflict with that view. The 
question has to be decided in the light of the 
provisions of s. 195, Criminal P. C. Under 
cl. (a) of sub- s. (1), of that section a com- 
plaint with regard to an offence under s. 182 
I. P. ©., cannot be taken cognizance of unless 


there isa complaint by the public servant 
(24) AI R 1929 Sind 132; 117 Ind. Cas. 147; 30 Or. 
LJ 732; 23 S LR 289; Ind. Rul. (1929) Sind 


147. 
(2)6 R 578; 114 Ind. Cas. 685; A IR 1928 Rang. 
254. 30 Cr. L J 342: Ind. Rul. (1929) Rang. 37. 
(3) ALR 1936 Lah. 238; 161 Ind. Cas. 288; 37 Cr. 
ae 496; 37 PL R 738; 8 R L706; (1936) Cr. Cas. 
.. (4)A I R1928 All. 342; 114 Ind. Cas. 189; 30 Or. L 
* J972; 26 AL J 533; Ind. Rul. (1929) All. 253. 
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concerned. Inthe present case there was 
not merely false information given to the 
Police but a‘ false charge had been made 
against the respondent Mst. Rahmat Bibi. 
The case therefore came within the purview 
of s. 211, andnot merely that ofs. 182, I. P. 
C. When there is a specific section dealing 
with a false charge that section must, in my 
opinion; be considered to be the one applic- 
able to the circumstances of the case. cf. 
Rambrose v. Emperor (2). 

Tt has been held by a learned Judge of this 
Court in Ghulam Rasul v. Emperor (3), 
(following Chuhermal Nihalmal v Emperor 
‘1)), that even if the petitioner had not filed 
any complaint before a Magistrate after the 


‘Police had refused to take any action he 


could not be prosecuted by the Police without 
the sanction of the Magistrate under whose 
orders the case was struck off. The present 
case is stronger, because the petitioner filed 
a complaint on the same allegations after the 
case had been struck off by the Police. ‘The 
case therefore appears to me to come clearly 
within the purview ofsub-s. (1) (b) of s. 199, 
Criminal P. ©. According to the provisions 
of that sub-section, no Court can take cogni- 
zance of an offence falling under s. 211, I. F. 
C., except on a complaint by the Court con- 
cerned. In the present case the learned Ma- 
gistrate who tried the complaint under s. 324 
has not filed any complaint; therefore the 
complaint under s. 182, 1 P. C., cannot, in 
my opinion, be taken cognizance of. I there- 
fore set aside the order of the Court below 
and dismiss the complaint under s. 182, as 
incompetent. 


D. . Order set aside. 


OUDH CHIEF COURT 
Application No. 82 of 1938 
January 7, 1941 
GHULAM Hasan, J. 

B. JAGANNATH PERSHAD— 
APPLICANT 
versus 


SUKHDEO PRASAD—OPposiTE PARTY 
Provincial Small Cause Courts Act(IX of 1887), 
s. 17 (1) Proviso (as amended by Act IX of 1935)— 
Application to set aside ex parte decree — Giving of 
security—Prior application if necessary — Extention 
of time — Jurisdiction of Court to grant, etther for 
making deposit or filing of security. : 
Under the amended proviso to s. 17 (1), Prov. Small 
Cause Courts Act the applicant ‘for setting aside the 
ex parte decree must at thee time of making his ap- 
plication eith8r deposit the decretal amount or give 
security for the same as directed by the Court upona 
previous application'made by him in: that behalf. The 
proviso clearly predicates the- existence of an application 
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to be made by an applicant, who is not prepared to 
deposit the decretal amount in cash, to ask” for the 
filing of a security as a substitute therefor. Where, 
however, the applicant is prepared to deposit the 
decretal amount in cash, he shall do so at the time of 
‘presenting his application for setting aside the ex parte 
decree. Where for some reason or,other he is not 
prepared to deposit the decretal’ amount in cash, he 


must filean application prior to his application for- 
setting aside the ex parte decree to the effect that he © 


would desire to give security for the „performance of the 
decree and must obtain direction of the Court’ before- 
hand. Whatever doubt may have existed before the 
Introduction of ‘the amended proviso to s.17 (1) as 
regards the power of the Court to extend the time for 
‘depositing the money or the furnishing of the security, 
1618 now quite clear that the mandatory nature of the 
amended proviso leaves:no room for doubt that the Court 
has no jurisdiction to grant any extension of time either 
for making the deposit or for the filing of the security. 
173 Ind. Cas. 952 (4), 179 Ind. Oas. 232 (5) and 188 Ind. 
Oas. 953 (7), relied on. ` 183 Ind. Cas. 691 (6), dissented 
‘trom. 88 Ind. Cas. 581 (1), 166 Ind. Cas. 137 (2) and 
164 Ind. Cas. 470 (8), distinguished. [p. 105, cols. 1 & 2.] 


_App. for revision of the order of the Judge, 
rr ie Court! of Lucknow, dated July 


` Mr. B. K. Dhaon, for the Applicant. 
Mr. N. Banerji, for the Opposite Party. 


Judgment.—This is an application for 
-revision under s. 25 of the Prov. Small Cause 
-Courts Act against the order dated J uly 30, 

1938, passed by-the Judge, Small Cause Court, 
Lucknow, allowing the application of the 
defendant-opposite-party for setting aside 
the ex parte decree passed against him, 

The applicant's mother obtained an ex parte 
. decree on March 23, 1938, against the defen- 

dant-opposite-party from the J udge, Small 
Cause Court, Lucknow. On April 12, 1938, 
the defendant applied for setting aside. the 
ex parte decree on the ground that he- came 
to know of the ex parte decree on April l, 
1938, and he neithér received the summons 
nor any information about the filing of the 


suit against him. The application’ was sup-. 


ported by an affidavit in which it was stated 
that it was on April 1, 1938, that the defen- 
dant-got information about the ex parte 
decree against him. The Court ordered the 
applicant on April 13, 1938, to ‘deposit the 
décree money within time according to law.” 
No money was, however, deposited. On 
‘April 21, 1938, the defendant made a fresh 
application, in which he stated that the 
defendant had no cash and was unable to 
arrange for the money. Consequently he 


prayed that a house may be accepted as a - 


security for the degretal money. The defen- 
dant further prayed for 15 days’ ‘time to get 
the security bond registered. On the same 
day the Court recorded the following order 
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on the application :— . 
“The applicant to get the deed registersd on or 
before the 23rd instant and then file an affidavit, on 
April 23, 1938, to the effect that the house mentjoned 
in the application has been hypothecated and the deed 
registered. If the deed is not registered then the 
applicant will get no extension.of. time.”’ - TOE 
` On April 23, 1938, the deed was register- 
ed and the defandant filed a receipt and an 
-affidavit in Court to the effect that the deed 
had been registered and the receipt of the 
Registration Department was filed in support 
of that fact. The security bond was actually 
filed in Court on May 6, 1938. 
_ It was objected by the plaintiff ‘that the 
-security bond not having been filed within 
time the application for setting ‘aside the 
‘ex parte decree had become time-barred. 
The contention put forward on behalf of the 
- plaintif was that the security bond filed. on 
May 6, 1938, was filed more than 30 days . 
from the date of the ea parie decree, The 
learned Judge of Small Cause Court relying 
-on the authority of Azmat-ullah Khan vy. 
Ahmad Ali, (I. L. .R. 47 All. 728) (1), Maha- 
bir v. Sheo Saran, (1936 O. W. N. 688) (2) 
and Din Mohammad:v. Darbari Lal (1937 
O W. N. 53)‘(3), held that there was a- sub- 
‘stantial compliance by the defendant. with 
the requirement of s. 17.0f the Small Cause 
Courts Act-and that the filing. of the secur- 
-ity bond on May 6, 1938, should be deemed 
to'be in continuation of - thé deféndent’s 
-application dated April 21, 1988, in which he 
had offered to give security of the house. In 
the result the plaintiff's objection was dis- 
missed and the ex parte decree . was set 
aside. 


The plaintiff-appellant has now come up 
to-this Court in revision against the aforé- 
said order. It has been contended on behalf 
of the plaintiff-applicant that the filing of 
the application to set aside the ex parte 
decree on April 12, 1938, unaccompanied by 
the security bond, did not comply with the 
requirements of s. 17 of the Prov. Small 
Cause Courts Act and that the Court had no 
jurisdiction to extend the time for filing the 
security for setting aside. the ex parte 
decree. It was also urged that upon the 
merits the order of the lower Court was 
wrong as the Court made no enquiry and 
recorded no finding whether there was any 
aont cause for setting aside the ex parte 

ecree. 


(1) 47 A 728; 88 Ind..Cas..581; 23 A LJ 435; LR6 
A 343 Civ; A I R 1925 All. 379. . ! 
(2) 1936 O W N 688; 164 Ind. Cas. 470; 19360 L R 
9 R O73; A I R 1936 Oudh 407. = 


(3) 1937 O W N 53; 166. Ind. Cas. 1371936 O LR 
719; 9 R 0277; A LR 1937 Oudh 206... Senate 


- 1941 . 


I am of opinion that this appliéation must 
succeed. The only question that arises for de: 
termination before me is whether the proviso 
to s. 17 of the Proy. Small Cause Courts Act, 
which has recently been amended’ by Act IX 
of 1935, is mandatory and whether it has 
been ‘complied with in the present case. 
Upon both these points my answer isin the 
affirmative. The old proviso to s. 17 (1) of 
the Prov. Small Cause Courts Act ran 
thus :— ` 

“Provided that an applicant for an order to set aside 
a decree passed ex parte or for a review of judgment 
. Shall, at the time of presenting: his application, either 
deposit in the Court the amount’ due from him under 
the decree or in pursuance of the judgment, or give 
security to the satisfaction of the Court for the per- 
formance of the decree or compliance with the judgment, 
asthe Court may direct.” oe 


‘Under Act IX of 1935 this proviso was 


amended and now runs as follows :— 
“Provided that an applicant for an order to set aside 
a decree passed ex parte, or for a review of judgment, 
shall, at the time of presenting his application, either 
deposit in the Court the amount due from him under 
the decree in pursuance of the judgment, or give such 
security for the performance of the decree or compliance 
with the judgment as the Court may, on a previous 
application made by him in this behalf, have directed.” 


The language of the anended proviso 
seems to me to present no difficulty and Is 
‘clear beyond. doubt. It clearly means that 
the applicant for setting aside the ex parte 
decree must at the time of making his appli- 
cation either deposit the decretal amount or 
give security for the same as directed by the 
Court upon a previous application made by 
him in that behalf. The proviso clearly 
‘predicates the existence of an application to 
‘be made by an applicant, who is not prepar- 
‘ed to deposit the decretal amount in cash, 
to ask for the filing of a security as a sub- 
stitute, therefor. Where, however, the 
applicant is prepared to deposit the decretal 
amount in cash, he shall do so at the time 
of presenting his application for setting 
aside the ex parte decree, Where for some 
reason or other he is not prepared to deposit 
the decretal amount in cash, he must file an 
applfcation prior to his application’ for 
setting aside the ex parte decree to the effect, 
that he would desire to give security for the 
performence of the decree and must obtain 
direction of the Court before hand. If the 
Court agrees to accept security from the 
applicant instead of cash, if will no doubt 
make such an order in his favour and the 
applicant thereafter at the time of present- 
ing his application for setting aside the ex 


parte decree, shall give such security as the 


Court has already directed him to give upon 
his previous ‘application. ‘The object of 
introducing this amendment is to make it 
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cleat that the preliminary application to 
ascertain what security will satisfy the 
Court, must be made‘and decided before the 
substantive application for an order to set 
aside the decree is taken up for consideration, 
and that it is àlways open to the applicant 
to adopt the alternative course of depositing 
the total decretal amount. If the applicant 
is unable to obtain an order in his favour 
for filing the security instead of cash, It 

would be open to him to adopt the alter- ° 
native remedy of depositing the decretal 
amount in Court. Whatever doubt may 
have existed before the introduction of the 
amended proviso to s. 17 (1) of the Prov. 
Small Cause Courts Act as regards the power 
of the Court to extend the time for deposit- 
ing the money or thé furnishing of he 
security, it seems to me,to be quite clear 
that the mandatory nature of the amended 
proviso leaves no room for doubt that the 
Court has no jurisdiction to grant any exten- 
sion of time either for making the deposit or 
for the filing of the security. It was held by 
a Divisional Bench of the Lahore High Court 
in Mohammad Ramzan Khan v. Khubi 
Khan, (A. I. R. 1938 Lah. 18) (4), after a con- 
sideration of the language of the amended 
proviso, that the applicant applying under 
s. 17 (1) for a review of judgment or for an 
order bo set aside a decree passed ex parte 
shall and must, at the time of presenting his 
application, do one of two things, namely, 
either déposit in Court the amount due from 
him under the decree or give.such security 
for the performance of the decree as the 
Court. may have directed on a previous 
application made by him in this behalf. If 
he does not make the previous application, 
he must put in the decretal amount in full. 
If hé had ‘made it and been successful in 
getting an order for security instead of 
depositing the money in full, he can furnish 
the security which the Court may have pre- 
viously directed. It is no longer open to 
the Court to extend the time within which 
the deposit is to be made or security 
furnished. 

. The view of the Lahore High Court in the 
above case has been followed by Mulla, J. 
in Murari Lal v. Muhammad Yasin, (179 
Ind. Cas. 282) (5). The learned Judge held 
that it is not within the power of the Court 
subsequently to entertain an application for 
an order to set aside an ex parte decree 
where it is not accompanigd by a deposit in 


' (ATR 1938 Lah. 18; 173 Ind. Cas. 952; I L R (1937) 


Lah. 728; 40 P L R 164; 10 R L 504 


(5) 179 Ind. Cas, 232; A I R.1939 All. 46; (1938) A L 
J 1078; 11 R A 365. : 
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the Court of the amount due under the 
decree from the applicant, and no appli- 
cation has been previously made for obtain- 


ing the direction of the Court to file a security 


bond. I am aware that the case of Qabul 
Singh v. Jai Prakash, reported in A. I. R. 
1939 All. 503 (6), decided by the learned Chief 
Justice of the ‘Allahabad High Court 
(Thom, C. J.), does not approve of the view 
expressed by Mulla, J. The learned Chief 
Justice in effect expresses the opinion that 


where the application is made and security - 


is furnished within 30 days theré is sub- 
stantial compliance with the provisions of 
s. 17 as amended. With the utmost possible 
respect | am unable to agree with this view. 

A similar view has been taken by a Bench 
of the Judicial Commissioner’s Court of Sind 
in Hemibai v. Kashnibar, (A. I. R. 1940 
Sind 105) (7), where it was held that the 
terms of the proviso tos. 17 (1) are manda- 
tory and the deposit of the decretal amount 
or the furnishing of a security is a condition 
precedent to the entertaining of an appli- 
cation ‘under O. IX, r. 13. Therefore, it is 
essential that the necessary deposit or secur- 
ity should be lodged at the time of the 
presenting of the application under O. IX, 
r. 13, and unless this is done the application 
must be dismissed. 

The case of Mahabir v. Sheo Saran, (1936 
O. W. N., 688) (2), relied upon by the lower 
Court makes no :reference to the amend- 
ed proviso tos. 17 (1) of the Prov. Small 
Cause Courts Act and has clearly no appli- 
cation to the facts of the present case. Act IX 
of 1935, which introduced the amended pro- 
viso, received the assent of the Governor- 
General of India on September 28, 1935 and 
was published in the Govt. of India Gazette 
dated October 5, 1935. The application for 
setting aside the ex parte decree in the 
above case was made on October 3, 1935, 
before the Act came into operation. This 
probably accounts for the absence of any 
reference to the amended proviso in the 
judgment of the learned Judge deciding 
that case. Further in that case the applica- 
tion for setting aside the ex parte decree 
‘was accompanied by an offer of security 
and the security bond itself was filed with- 
in the period of limitation.. Upon the secu- 
rity being found insufficient another secu- 
rity bond was filed by the applicant after 
the expiry of limitation but the latter secu- 
rity bond was held to be part of the same 


6) A IR 1939 All. 503! 183 Ind: Cas. 691; (1939) A 
L J 293; I L R (1939) All. 554;12 RA 161(1). . 
_ 7) AT R 1940 Sind 105; 188 Ind. Cas. 553; (1940) 
Kar. 154 12R S 284. . ae es 
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transaction and consequently the application 
was held to be within time. 

The case of Din Mohammad v. Darbari 
Lal, (1937 O. W., N., 53) (3), is also inappli- 
cable inasmuch as it was decided under 
the old proviso to s. 17 (1) of the Prov. 
Small Cause Courts Act. The application 
for setting aside the ex parte decree was 
made on May 27,1935 and was accompanied 
by a security bond. The security bond hav- 
ing been found to be insufficient the defi- 
clency was made good but after the period 
of limitation. .It was held that the provi- 
sions of s. 17 of the Prov. Small Cause 
Courts Act were substantially complied with 
and the application for setting aside the ex 
parte decree was, therefore, maintainable. 

The case of Azmat-ullah Khan v. Ahmad 
Ali, (I. L. R.47 All, 728) (1) was a case 
under the old proviso and has no bearing what- 
ever upon the present case. There the secu- 
rity bond was filed along with the applica- 
tion and the property hypothecated under 


. the bond was much higher in value than 


the decretal amount. The decretal amount 
was miscalculated as Rs. 530 instead of 
Rs. 540-4-0. Before the security, however, 
could be verified the applicant deposited 
Rs. 540-4-0 in Court. It was under the cir- 


“ cumstances that there was a substantial com- 


pliance with the provisions of s. 17. 

Having considered the matter carefully 
in the present case Iam of opinion, that there 
was no compliance with the mandatory pro- 
visions of the new proviso to s. 17 (1) of 
the Prov. Small Cause Courts Act and 
consequently the lower Court had no juris- 
diction to entertain the application for set- 
ting aside the ex parte decree. 


In view of the conclusion at which I have 
arrived upon the question of law it is not 
necessary for me to deal with the question 
of merits in the case. [allow the application, 
set aside the order of the lower Court and 
dismiss the application for setting aside the 
ex parte decree, with costs in both the 
Courts. 


S. Application allowed. 
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PATNA HIGH COURT 
Criminal Revision No. 459 of 1939 
October 11, 1939 


ROWLAND, J. 
BAKHORI GOPE—PETITIONER 
VETSUS 


Hafiz ABDUL HALIM AND OTHERS— 


OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 326, 
327, 297—Sessions Judge summoning one set of jurors 
for whole session — Assistant Sessions Judge, tf can 
summon another set of jurors — Case adjourned— 
Fresh set of jurors, if can be summoned—Evidence on 
either side should be summed up and not arguments 
—Judge should not quote to jury from head-notes— 
Criminal trial—Acquittal—Revision against—Inter- 
ference by High Court—Trial by jury — Procedure 
according to statute followed—Manner of constitu- 
tion of jury .is no ground for interference in revision 
—Charge to jury—Method of explaining offence con- 
stituted by acts alleged — Evidence Act (T of 1872), 
s. 138—Re-examination, if should be restricted to 
matters arising in cross-examination on same day or 


can cover whole subject-matter of cross-examination— ` 


Evidence—Practice—Recording of -—Treatment of wit- 
nesses, 

Whether or not an Assistant Sessions Judge has the 
power given to the Sessions Judge by s. 326, Criminal 
P. C., there can be nodoubt whatever that he has the 
powers conferred on the Court of Session under s. 327. 
If a set of jurors or assessors have been summoned by 
the Sessions Jugde for a whole session, it is still open 
to the presiding officer ofany of the Courts holding 
Sessions to summon another set of jurors for a parti- 
cular trial if it is not convenient or practicable for 
the trial to be held by jurors of the set summoned by 
the Sessions Judge under s. 326. But in practice it is 
aot usual for the Sessions Judge to act under s. 326 
summoning a single set of jurors to hear all the cases 
that are set down for hearing in a particular session 
but rather to summon one set of jurors for each trial that 
has tobe held. [p. 108, cols. 1 & 2.) 

Where after summoning the jurors the case is ad- 
journed, the Sessions Judge-has power under s. 327 
to summon a fresh set of jurors, if he thinks fit to do 
so, and it is desirable that the presiding officer should 
take steps to obtain the presence of a sufficient number 
of jurors so that it might not be open to any person 
to suggest that there was a possibility of imputing any 
such thing as packing of the jury or of outside influences 
being brought to bear on them. ([p. 109, col. 1.) 

Under s. 297, Criminal P. O., hs Court’s duty is to 
sum up the evidence for the prosecution and defence and 
lay down the law by which the jury are to be guided. 
The section nowhere requires that all the arguments 
addregsed by the respective parties are to be gone over 
again. In fact to do this at length is apt to confuse the 
jury. What they really require is assistance in apply- 
ing their minds to the ascertainment of the true state 
of the facts so far as itcan be determined from the evi- 
dence. [p. 111, col. 1.) 

It is dangerous for a Judge to quote to the jury from 
head-notesand not from the actual observations made 
in a judgment. It is also preferable to avoid the 
practice of citing recorded authority in support of 
observations which are the fruit of the experience of 


Judges in matters of facts and are not expressions re- . 


garding questions of law. 13 Ind. Cas. 218 (5) and 128 
Ind. Cas. 254 (6), relied on. [p. 112, col. 1.] 

High Court always acts with great reluctance in al- 
lowing @ petition for revision against an order of ac- 
guittal and only when it is shown that such interfer- 
ence is essential to avoid or remedy-a clear failure of 
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justice, specially when there isa regular procedure for: 
challenging an acquittal bya Criminal Oourt through 
kin means of an appeal, by the Local Govt.’ [p. 108, 
col, 1.] 

When ‘the procedure has been in accordance with 
the® statute the manner in which the jury were con- 
stituted will obwiously not be a ground for inter- 
ference in revision. [p. 109, col. 1.] 

Tt will bea more convenient method to state first to 
the jury the things which she accused are said to 
have done and to tell them inas concrete terms as 
possible what offences particular alleged acts will con- 
stitute in the presence or absence of the particular in- 
tentions imputed instead of giving them an exposition 
of law at length and in general terms even: at the 
outset. [p. 111, col. 1.) > 

Where cross-examination, ofa witness is begun on a 
certain day and is completed on another day, the right. 
of re-examination should not be restricted to the matters. 
arising inthe cross-examination on the later day but 
should be permitted on the whole of thesubject-matter.. 
Tf the matter elicited in re-examination gives rise to any 
suspicion that it was the result of tutoring it would 
of course be open to the Judge to draw attention of 
the jury’ to the fact that the lapse of time might. 
have given an opportunity for preparation; but this. 
would not be a ground for refusing to let the ques- 
tion in re-examination be put. [p. 110, col. 2.] 

The dignity of the Court is best sustained by the 
Judge invariably treating witnesses with courtesy and 
insisting that Counsel should do so, though instances. 
do arise in which firmness is necessary. [p. 110, col. 
1.) 

Or. R. from an order of the Additional. 


Sessions Judge, Patna, dated June 9, 1939. _ 


Messrs. Hareshwar Prasad Sinha and R.. 
P. Jaruhar, for the Petitioner. 

Messrs. Jafar Imam, S. M. Saleem and S. 
A. Wassy, for the Opposite Party. 


Order.—This is an application by the 
informant at whose instance nineteen ac- 
cused persons were prosecuted on charges 
of rioting, grievous hurt and attempt to 
murder and the proceedings resulted in the 
acquittal of all the accused by the unanim- 
ous verdict of a jury in the Court of the 
Additional Sessions Judge of Patna on 
June 9, 1939. Of the persons said to have 
taken part in this alleged riot one Abdul 
Shah died on August 21, 1938 and another 
Rafiq-ud-din has died since the disposal of 
the Sessions case. There are therefore seven- 
teen persons whose acquittal the petitioner 
seeks’ to have revised. The application was. 


- 


presented more than sixty days after the 


acquittal of the accused. The occurrence in - 
question took place on August 16, 1938; the 

accused persons were committed to the Court 
of Session on September 22, 1938 and it was’ 
not till January 29, 1939 that a date was 
fixed for the trial and precept issued for 
summoning the jurors. The trial actually 
commenced. on May 5, 1939 and terminated 
as above stated on June 9, 1939. In view 
of these protracted proceedings it would be: 
unfortunate if it should. prove necessary: 
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again ‘to re-open the matter which has been 
decided. This Court always acts with great 
telunctance in allowing a petition for revi- 
sion against an order of acquittal and only 
when it is.shown that such interferencé is 
essential to avoid or remedy a®clear failure 
of justice. There is a regular procedure for 
challenging an acquiftal by a Criminal Court 
through the means of an appeal, by the Local 
Govt. and the Local Govt. has not thought 
fit to prefer any appeal in the present in- 
stance. I shall however deal with the points 
raised, particularly the first objection press- 
ed. before meas this relates to a defect in 
the manner of choosing the jury in con- 
Sequence of which it is said the whole trial 
was without jurisdiction as having been 
held coram non judice. i 
- It is said that the precept for summoning 
jurors which was issued on January 29, 1939 
by an Assistant Sessions Judge to whom the 
Sessions Judge had transferred the case was 
ultra vires. For this contention reference is 
made to the opening words of s. 326, Crimi- 
nal P.C., under which the Sessions Judge 
4s ordinarily to send the usual letter to 
the District Magistrate. It is said that the 
Assistant Sessions Judge has no authority 
to exercise the powers given by the section 
to the Sessions Judge. No reported case 
could be produced in support of this con- 
tention, but there is a reference in the text- 
books to an unreported decision—Ratanlal 
145—for the proposition that the duty im- 
‘posed on the Sessions Judge by s. 326 can- 
not be discharged by a Subordinate Judge 
In temporary charge of the current routine- 
duties of the office of the District and Ses- 
‘sions Judge. It is argued that the Assistant 
Sessions Judge had no power to act under 
S. 326. The decision relied on by Ratanlal 
could not be produced, but 'on the face of 
the citation in the text-books, it would 
appear that perhaps the Subordinate Judge 
whose action was called in question was an 
officer not having any Sessions powers at all 
‘otherwise he would perhaps have. been refer- 
red to as Assistant Sessions Judge. There- 
fore the dictum seems to be quite irrelevant 
to the contention advanced before me. But 
whether or no an Assistant Sessions Judge 
has the power given tothe Sessions J udge 
by s. 326 there can be no doubt whatever 
that he has the powers conferred on the 
‘Court of Session under s. 327. If a set of 
Jurors or assessors have been summoned by 
the Sessions Judge’ for a whole session, it is 
still open to the presiding officer of any of 
the Courts hdlding Sessions to summon 
another .set of jurors for a particular trial if 
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it is not convenient or practicable for the 
trial to be held by jurors of the set sum- 
moned by the Sessions Judge under s. 326. 
In practice itis not usual for the Sessfons 
Judge to act unders. 326 summoning a single 
set of jurors to hear all the cases that are 
set down for hearing ina particular session 
but rather to summon one set of jurors for 
each trial that has to be held, and this it 
has been held is in accordance with and is 
authorized by s. 327. The procedure in 
choosing jurors and the consequences in the 
event of fewer jurors appearing in Court 
than have been summoned are discussed in 
two cases of this Court and two of the 
Calcutta High Court which may be referred 
to. In Akbar Ali v. Emperor (1), it was 


‘held by a majority that the jury had cor- 


rectly been empanelled in a case where ten 
jurors were summoned but only five had 
appeared in Court. The Court drew lots 
including the names of those jurors who were 
absent as well as those who were present and 
some absent jurors were chosen by lots, but 
they being absent the Judge obtained sub- 
stitutes for them by the process of elimina- 
tion. 

A similar view is taken in Kedar Nath 
v. Emperor (2). The ballot which was to be 
held under s. 326 is a ballot among the names 
of .all the persons summoned whether. all of 
them are or are not present. The procedure, 
was again considerd in Emperor v. Ernam 
Ali (3) and again in this Court in Bihari 
Mahto v. Emperor (4). The procedure was 
thus in accordance with law. It has been 
argued however that in view of the fact that 
after summoning the jurors the case had 
to be repeatedly adjourned some steps ought 
to have been taken either for summoning 
a fresh jury or for summoning additional 
jurors to make up a sufficient number so 
that there might be on the day of trial a 
free choice. It was suggested on one of the 
dates to which the hearing was adjourned 
that this should be done, but the Additional 


‘Sessions Judge thought he had no power to 


do so. His opinion does not appear to be 
correct. When the case was being adjourned 
to the next month, he had power under 
s. 327 to summon a fresh set of jurors, if he 


(1) 7 Pat. 61; 104 Ind. Cas. 897;A I R1928 Pat. 
1; 28 Or.L J881;8 PLT 800. 

(2) 550 371; 108 Ind. Cas. 577; A IR 1928 Cal. 
83: 29 Or. L J 437; 47 C L J 43; 320 WN 221 (FB). 

(3) 57 0 1228; 123. Ind. Cas. 664; AIR 1930 Cal. 
212; 31 Or. L J 536; 51 CL J 171; 34 C W N 296; Ind. 
Rul. (1930) Cal. 260 (F B.) : 

(4) 10 Pat. 107; 131 Ind. Cas. 801; A I R 1931 Pat. 
152; 32 Cr. LI 797; 12 PL T798; Ind. Rul. (1931), . 


. Pat. 241. | . 
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thought fit to do so, and it may have been 
desirable that the presiding officer should 
have taken steps to obtain the presence of a 
sufficient number of jurors so that it might 
not be open to any person to suggest that 
there was a possibility of imputing any such 
thing as packing of the jury or of outside 
influences being brought to bear on them. 
But ‘when the procedure has been in accord- 
ance with the statute the manner in which 
the jury were constituted will obviously not 
be a ground for interference in revision. ‘The 
actual composition of the jury was that ofthe 
five jurors the foreman and one other were 
Hindus and the other three were Muham- 
madans. The case was one in which com- 
munal feeling might be expected to be mani- 
fested as the informant and all the prin- 
cipal witnesses were Hindus while the accus- 
ed were all Muhammadans. The fact that the 
jury were unanimous may be an indication 
that in their verdict the jury were not in- 
fluenced by communal considerations. 

Apart from the objection taken to the 
constitution of the jury criticism has been 
directed on the procedure followed at the 
trial and alleged misdirection in the charge 
to the jury. I do not find that any of the 
alleged defects inthe procedure or in the 
charge are of such a nature as to justify me 
in taking the exceptional course of ordering 
a retrial of the acquitted persons. I propose 
however to deal with the points raised as 
examination of -the record has shown some 
imperfections which it may be of use to in- 
dicate with a view to their avoidance in 
future. In the matter of procedure at the 
trial, the first point taken refers to improper 
rejection of evidence as inadmissible. To 
‘explain the relevance of this I may state the 
salient facts of the case. On the day in ques- 
tion a Muhammadan butcher was leading a 
cow from south to north in village Konand. 
Some Hindus became aware of this fact. 
Believing that the cow was being taken for 
the purpose of being slaughtered they dis- 

® . è 
approved and went according to their own 
story to protest peacefully but according to 
the defence to attack the butcher and other 
Muhammadans who might oppose them or 
try to promote slaughter of the cow. Some 
Muhammadans appeared on the other side 
and a clash ensued in which Abdul Shah and 
five other' Muhammadans received injuries 
while on the Hindu side Barho “Singh re- 


ceived two incised injuries and an abrasion | 


on the hand and six other persons received 
gunshot wounds. . Abul Shah died in - hos- 
, pital on August 21, 1938 from some effusion 
of blood which might have been :caus- 
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ed’ by an injury on the head which he 
received in the fighting on August 16. “The 
doctor however does not definitely state that. 
this injury was the cause of death. Before his 
refnoval to hospital he was questioned by 
the investigéting officer and the Superin- 
tendent of Police and made a statement to: 
them which the prosecytion wished to prove. 
The Additional Sessions Judge had at first 
recorded the deposition of the witnesses 
relating to this statement, but later on con- 
sideration he came to the conclusion that it 
was not admissible in evidence as it did not 
come within the terms of s. 32 (1), Evi. Act. 
Therefore he excluded it from evidence and 
told the jury not to consider it at all. 

It is argued that this statement ought to 
have been put to the jury to contradict the 
defence contention that Muhammadans were 
attacked by Hindus at the place marked 
points Nos. 6 and 7 of the map where accord- 
ing to the present contention of both sides 
the fighting actually occurred. In order that 
such a statement might be admissible it 
must be one made in the circumstances set 
forth-in s. 32 (1), Evi. Act, that is to 
say, when a statement is made by a per- 
son as to the cause of his death oras to 
any of the circumstances of the transaction 
which resulted in his death in cases in which 
the cause of that person’s death comes into 
question. The Additional Sessions Judge 
thought that this was nota case in which 
the cause of Abul Shah’s death came into 
question. I am not sure that I should have 
taken the same view but it was one which 
it was open to the Judge to take. The pro- 
secution witnesses, I understand, had not 
given any evidence as to how the injury was 
caused to Abul Shah which might have 
caused his death and on the evidence of the 
doctor it was for the Sessions Judge to de- 
cide. whether the injury regarding which 
Abul Shah had made a statement to the in- 


vestigating officer was proved to be the cause 


of his death or not and. if not then the Ad- 
ditional Sessions Judge would be entitled 
to. reject the disputed statement as not 
admissible. : 

It is contended that if Abul Shah’s stats- 
ment had ‘been admitted it would contradict 


-the case made by the defence as to the place 


of occurrence in the trial; but the place of 
occurrence seems at ‘the trial to have been 
hardly in controversy. It was the course of 
occurrence which was „mainly in dispute. 
The prosetution witnesses had alleged that 
the Hindus were chased from the neigh- 
bourhood of the shed said to have'been in- . 


` tended as-a slaughterhouse to a distance of.” 
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about a quarter of a mile and there attacked 
by the Muhammadans. The suggestion is that 
‘mention in Abul Shah’s statement of a tree 
near the house lends corroboration to the 
case of the prosecution that there was pur- 
suit of the Hindus from that place to points 
‘Nos. 6 and 7 of the map above referred to. It 
is impossible to say what weight would have 
been attached to'a statement’ made by a 
man suffering from a head injury who accord- 
ing to the medical evidence was.partly or 
- wholly unconscious almost the whole of the 
‘time when he was in hospital. I am not 
prepared to say that it would have or ought 
to have changed the whole of the jury’s ap- 

preciation of the facts. Bo ia 
Another point of procedure arises out of 


the cross-examination of the Sub-Inspector. - 


It is stated that in the course of the cross- 
examination of the Sub-Inspector the Judge 
interposed angrily rebuking the Sub-In- 
-spector and telling him to give straight 
answer. Mr. Wassy for the opposite party 
-was able to point out a passage in the course 
-of the cross-examination of the Sub-Inspec- 
‘tor in which there are -a series of answers 
with reference to his previous deposition 
before the committing Magistrate which 
‘might very well have. provoked the Addi- 
-tional Sessions Judge to rebuke the witness 
and insisted that he should give straight 
answers to the questions put to him. The 
dignity of the Court is best sustained by 
the Judge invariably treating witnesses with 
«courtesy and insisting that Counsel should 
-do so, though instances do arise in which 
-firmness is necessary. If the presiding officer 
felt compelled to deal firmly with the wit- 
ness, the actual words used, even if some- 
‘what forcible, will not in this case lead- to 
any suspicion of his having a bias in the 
- “matter of the case generally. 

‘ Another matter, 0f procedure raised is 
-with reference to the re-examination of the 
‘witness Barho Singh. The cross-examina- 
‘tion of this witness had begun on May 10, 
and had been completed on the llth and 
‘the Public Prosecutor then desired to re- 
examine the witness. The learned Judge did 
not permit re-examination on the whole of 
-the subject-matter, but only with reference 
to the matters arising in the cross-examina- 
tion on the llth. Apparently the learned 
-Judge apprehended that with reference to 
answers which he had given in’ cross-exami- 
. nation on the 10th the witness might have 
‘been tutored or prepared as to what expla- 
-nation he should give in re-examination. 
‘The statute, however, does not contemplate 
“placing any such restriction on the right of 
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re-examination which is conferred by s. 138, 
Evi. Act, and which it was not in law 
open to the learned Judge to take away., If. 


“the matter elicited in re-examination gave 


rise to any suspicion that it was the result 
of tutoring it would of course be open to the 
Judge to draw attention of the jury to the 
tact that the lapse of time might have given 
an opportunity for preparation; but this 
would not be a ground for refusing to let 
the question in re-examination be put. J, 
however, asked the learned Advocate -for the 
petitioner what was the answer which the 
witness would have given to the question 
disallowed, namely why Bakhori did not 
raise a halla to call the Hindus when Ram- 
zani was taking the cow. The answer he 
suggested was that as Bakhori and his com- 
panions saw the cow being taken he did not 
raise an alarm because they did not suspect 
that the cow was being taken away for 
Slaughter. If that was the answer which 
the witness would have given it certainly 
would not have advanced the case for the 
prosecution for it appears that the witness 
elsewhere in his deposition had said that he 
did suspect the cow was being taken to the 
slaughter house from the very fact of his 
seeing a Kasai taking a cow. Therefore, 
although the procedure followed by the 
learned Judge was in this respect erroneous, 
I cannot hold that it had caused prejudice 
to any party. 

The other points are points arising out of 
the charge to the jury. It is said that the 
charge does not fairly place before the jury 
the case of the parties and the ‘evidence but 
is an argumentative charge seeking to lead 
the jury to a -particular conclusion favour- - 
able to the defence. It is said that the 
learned Judge being a Muhammadan has not 
impartially placed the case before the jury 
and has misled them. The suggestion is a 
grave one and I have read the charge care- 
fully more than once in order to satisfy 
myself whether it could be regarded as 
well-founded. 1 find that the charge is Gpen 
to criticism in certain respects, but read as 
a whole I think it is at least an honest 
attempt to place before the jury the considera- 
tions favouring the prosecution as well as 
the defence and to ask the jury to choose 
between them. The trial had lasted a month 
and more, the jury had been addressed at 
length by both sides, and I do not think 
that the verdict ought to lose the finality 
that attaches to a verdict of: acquittal by 
reason of the criticisms to which the charge 
is open. At the outset of the charge the, 
learned Judge-has given an exposition of the 
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law at length and in general terms. After 
the jury had retired the foreman had to 
come to the Judge and ask for a further 
direction as to the difference between ss. 148 
and 149. In many cases it will be found a 
more convenient method to state first to the 
jury the things which the accused are said to 
have done and to tell them in as concrete 
terms as possible what offences particular 
alleged acts will constitute in the presence 
or absence of the particular intentions 1m- 
puted, . 

It may also be observed that in general 
the charge seems to be more a summing up 
of the arguments for the prosecution and 
defence than of the evidence. Itis well to 
bear in my mind the actual words of s. 297, 
Criminal P. C. The Court’s duty is fo sum 
up the evidence for the prosecution and de- 
fence and lay down the law by which the 
jury are to be guided. The section no- 
where requires that all the arguments ad- 
dressed by the respective parties are to be 
gone over again. In fact to do this at length 
is apt to confuse the jury. What they 
really require is assistance in applying 

| their minds to the ascertainment of the true 
state of the facts so faras it can be deter- 
mined from the evidence. As the learned 
Judge has observed in the course of the 
-charge, the tests for determining the facts 
are to see not only whether .the evidence 
is consistent but how far it agrees with es- 
tablished and admitted facts and the pro- 
babilities of the case. To enable the jury 
to apply those tests it will generally be 
found to assist them if the Court presents 
clearly to them the facts which can be said 
to be admitted or established and then takes 
them to the evidence to see how far the case 
of each party fits in with the probabilities 
and with those facts. Of course there is no 
hard and fast rule as to the method or order 
of arrangement which a Judge is to adopt 
in charging a jury, but experience shows 
that some met hods bring the questions for 
deciston more clearly before the jury than 
others. 

When the learned Judge takes up the ex- 
amination of what he calls the main features 
of the prosecution case, he begins with the 
denial of the prosecution witnesses that cow 

-was never killed in the village and ‘takes 
as his next point whether the dilapidated 
house was a slaughter house or not. It 
might have been-more helpful to the Jury if 


he had made as his starting point the ad- 


mitted and established facts such as that on 
the side of the Hindus six persons had gun- 
shot wounds and one man only, Bakhori 
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Singh, had any injury inflicted hand to hand, 
while on the side of the. Muhammadans six 
persons had injuries including two persons 
previously hurt. The fact that a Muhamma- 
dat butcher had been taking a cow from 
south to-northe on that day was also an es- 
tablished and admitted fact though there 
was a difference between the parties as to 
the identity of this man. That the cause of 
the disputé was the cow was again an ad- 
mitted fact: also it was admitted that the 
cow was not killed. That a clash between 
the Hindus and Muhammadans occurred 
was similarly indisputable and the jury 
could next have been referred to the signs 
found on the spot indicating the place of 


ABDUL HALIM (PATI 


-oecurrence-at points 6 and 7 of the map. 


That there was gunfire wasundisputed. An 
orderly exposition ofthese facts might have 
led up to the direct question to the jury 
whether the persons alleged to have fired, 
had done so and whether the other persons 
alleged to have taken part in the affray had 
been’ there. ` If those questions were an- 
swered in the’affirmative, there would arise 
the further questions whether the accused 
party had an intention which constituted 
their assembly unlawful, whether the per- 
son or persons ‘who fired had a right of 
private defence and whether the other mem- 
bers in the assembly had a right of private 
defence. The points to which the learned 
Judge addressed himself in the first 
instance could appropriately have been 
considered in connection with these latter’ 
questions... 

Another point to which objection has 
been taken against the charge is that the 
Judge has quoted to the jury the headnotes 
of decided cases. Itis said he should not 
have done this it being his duty to lay down 
the law and for this reference is made to 
Meher Sardar v. Emperor (5) and to another .' 
case of the Calcutta High Court in Jaba-: 
nullah v. Emperor (6) in which the Court 
deprecated the practice of referring to re- 
ported decisions. Although there is no 
rigid rule against such citation, it was 
said that the practice of reading out 
headnotes or other portions of the report of 
a case not before them to the members of 
the jury isa dangerous practice to be dis- 
couraged as more likely to mystify than 
enlighten the jurors. In the present case 
the quotation to: which objection is most 
strongly taken isan extract from the head- 

(5) 16 CW N 46; 13 Ind, Cas. 218; 13 Cr. L J. 


26. 
(6) 57 C 1162; 128 Ind. Cas. 254: A I R 1930 Cal. 
aa Cr. L J 111; 34C WN 365; Ind. Rul, (1931) 
al. s s é T 
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note to Radhe Sahi v. Emperor (7). The in the.charge if the trial had resulted ina 
headnote was quoted by the, Judge in a conviction and in an‘appeal by the party 


form which it is said suggests that the-‘deci- complaining of the 


defects. As already 


fad 


sion had laid down a general-proposition ap- stated, there is no appeal. The petitiéner 


plicable to the case before the ‘jury, thesen- 
tence in the charge running thus: -` 


has come to this Court more than 60 days 
after the disposal of the case and it has not 


“The learned Advocate for the deferica has rightly been shown that there was not an impartial 
contended that in the absence of prosecution presenting |" trial. or that there has been a. clear failure 
- ) - r 


a true account of the story it is not necessary for the 


accused to plead right of private defence and to show ~ of justice. 


that they did not exceed that right.” - 
If the learned Judge. had 


ment contained no such general “statement. 
What was saidin Radhe Sahi v.. Emperor 
(7) was this : : 


- . “The case which has been presented to ‘the Court 


by the prosecution is not a true account of how Munshi 
Rai was killed. -It was therefore unrecessary, for the. 
accused to plead private defence.” ; 
The headnote iş-a reporters paraphrase, 
which makes a general proposition of a con- 
clusion ‘arrived at on particular ‘facts. I 


read: the: deci- > D.) 
sion he would have found that-the judg- *. 


~~ 


f In the résult the application is 
dismissed and the rule is discharged. - 4 
Application dismissed. 


P 





: ‘'  QOUDH CHIEF COURT 
‘Second Civil Appeal No. 373 of 1937 > 
- May 1, 1941 h 
_ YORKE AND AGARWAL, JJ. 7 
B. BANWARI LAL—PLAINTIFF— 
` APPELLANT 
Versus 


hope this will,make clear to the “learned Tue MUNICIPAL BOARD, LUCKNOW— 


Judge the danger of quoting from headngtes 
and.not from the actual observations “rade, 
in a-judgment.. It is also preferable to avoid 
the practice of citing recorded ‘authority, in 
support of observations which are the.” fruit” 
of the experience- of- Judges in,-matters ‘ of 
facts and are not expressions. regarding 
questions of law. It mayawell be temember- 
ed that in deciding criminal appeals, a class 


- of cases which ‘gives rise-to’a great number 


ofthe recorded decisions, ‘the’ High Court 


_generally sits as“a Court not only- of law 


but of facts’ and .im deciding questions : of 
fact general observations arising out. of. the 
experience of. Judges asto whether the ĉon- 
duct of parties leads to certain infererices 
and so on-êrerfrom time to time made. 
These and similar observations should not 


"be cited to juries as pronouncements of law 


binding on them;.though the Judge trying 
a case if he thinks fit may adopt and 


“giye tothe jury as his own.any such ob- 


servation. uf 


It is contended that the Sessions Judge 
has unduly stressed to the jury the burden 
of proof lying on the prosecution and has 
unnecessarily quoted two decisions in sup- 
port Of what he was telling them. As, be- 
fore I.deprecate the unnecessary citation of 
decisions. e t 
point’to refer to s. 101, Eyi ‘Act, and Ilús, ‘A 
therete and as regards “burden: of proof-of 
the right of private defence to s. 105, “Evi. 
Act. I am not Here toconsider-what the 


DEFENDANT— RESPONDENT , 
U. P. Municipalities Act (II of 1916), s. 180 (3)— 
Failure. of Board to reply to notice of plaintiff to 
buiid— Plaintiff éan. proceéd under s. 180(3)—Plaintiff 
not proceeding though aware of his legal rights— 
Board not. prohibiting him from building but merely 
warning that he would be responsible for legal con- 


? sequences—Damages suffered by plaintiff by delay— 


Board, if responsible—Damages held remote—Plain- 
tiff. held-had no cause of action for damages. 


Xe It thay bethat a wrongful act is actionable without 


there being any damage caused, but where the. claim 
of the plaintiff is a claim for damage caused by the 
wrongful act it has to be seen whether the damage 
caused is the direct consequence of the unlawful act or 
not. Speaking generally a man is only liable for the 
natural. and probable consequences of hisact, and the 
rule is that cause’ and effect ‘must not be too remote. 
Where the plaintiff was aware of his legal rights under 


s..180 (3), U. P. Municipalities Act, but sought to place. 


upon the Municipal Board the duty, which was not: 
_imputeable to it, of acknowledging the plaintiff's right to 


proceed with his construction in view of the provisions 
of sub-s. (3) of s. 180, the failure of the plaintiff to 
proceed with his constructions is notthe result of his 
receiving a prohibition,” but only 8 warning that he 
would be responsible for the consequences for his action 
which is a legitimate warning. The warning only 
amounts to this that in case he should be found not to 


have. properly ‘complied with the law, he would be . 


responsible for the results of what he might d0? The 
Board-is not under any duty to acknowledge that it had 
received a valid application anda valid notice and the 
plaintiff is entitled“ to proceed with his building under 
s. 180 (3) in case he did not get any reply to his notice. 
Thus in the absence of a prohibition for building, when 
the plaintiff had a right to proceed under s.,180 (3) but 


It would have been, more to tHe which right he did not exercise, the mere. issuing of a 


warning’ by the Board under what may have been 2 
mistaken view of the law, cannot give the plaintif a 
cause of action for damages. If there is any interference 
on the part of the Municipal Board, it is not such that 
it-could- lead the plaintiff :o do more than consult a 


effect would have been of these imperfections - ‘lawyer and not such as should have led him to refrain 


(T) A LR 1925 Pat. 175; .85 Lid. Cas. 935; 26 Cr, L, 


+ 
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from starting his constructions, and therefore as a cause 
of the damage alleged to have been sustained, if at all a 
cause itis much .foo remote. 


Wilkinson v. Downton” 


1941 


(1) and J anvier v. Sweeney (2), distinguished. 83 Ind. 

Cas. 757.(3), referred to. w 
S. C. A. against an order “of the ‘District 

Judge of Lucknow, dated May 11, a 


Messrs. S. B. Bajpayi and M..L. ‘Titvedt, 
for the Appellant. :; i ee 
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that ifthe sänċtion i is nôt - received. within 
19 days; it, would be deemed that the Board 
had ‘Sanctioned the proposed work: absolute- 
ly -and the-work would bestarted soon after. 
In enswer-té: ‘this letter the Municipal Board 


sent the applieant a notice informing him 


that he was--not entitled to build without 


Mr. Mohammad Ahmad, for the Réspon- i Permission and that he would be responsible 


dent. SH 
Judgment. —This is a second: ied by . 
one Banwari Lal whose suit for damages. 
and compensation was dismissed by the 
_learned Sessions and Civil Judge; Lucknow, 
whose decree was upheld by the learned 
District Judge of Lucknow. | 


On October 1, 1935, the plaintiff obtained 
a 20 years’ lease of a plot in the city of 
Lucknow ata rent of Rs. 14-per mensem 
for the purposes of starting a saw- mill and 
a timber shop, and for this purpose he want- 
ed to erect a pucca building on the plot, 
and he is said to have purchased an ,engine 
and -machinery. He proceeded to. put a 
boundary wall on three. sides. of-: this” plot 


and on November 23,. 1935, he. applied td . 


the Executive Officer of the Municipal: Board — 


of Lucknow under s. 178 of the. “Maunicipali- wa 


ties Act for permission to build; submitting . 


‘ the necessary plans with his‘ ‘application’, p » the 


this application he: received MO ` reply: 
was the duty of the ‘Board to-takêk eres 
under s. 180 of the Municipalities Act and” 


either to-refuse sanction or sanction the con-'- 


structions either absolutely ` or subject to 
such directions as are mentioned in- (ay and 
(b) of sub-s. (1) of s. 180. Sub-section (3) of 


the same section provides that | 

‘should the Board neglect or omit for one month 
after the receipt of a valid notice under s. 178 to make 
and deliver to the person who has given such notice 
an order ofthe nature specified in sub-s. (1)| in res- 
pect thereof, such person may by a written communi- 
cation calltheattention of the Board to the jomission 
or neglect, and, ifsuch omission or neglect continues 
for a further period, of 15 days, the Board shall be 
deemed to have eee the peppes rene BESO, 
tely.”’ 


It is “quite cee om his own. letter's that 


tor the consequences if he did so. It is of 
course obvious that, presuming the original 
‘notice and, the subsequent notice to be valid, 
there could be no’. legal consequences of any 
“kind. 'The-plaintiff was not. satisfied with 
this reply,and on Febrnary 17, 1936, he sent 
a further’ ‘notice to the Board again giving 


\ 


them. 15 days, and saying- that if he got no " 


- reply insI5 ‘days, it would be deemed that’ 
-the Board had sanctioned the work absolu- 
‘tely. Hé seems to have taken the. formal 
notice sent by the Board. to the effect |, that 
-he would: be responsible for the consequences 
of his aet-as an order deterring him from 
‘beginning his constructions.* The Board to 
this application replied in practically the 
same "terms as to-the application of Janu- 

ary “21, ¿bùt* in the reply Ex. 14 it was 
added? ‘that legal aétion would be taken. 
To this the ‘applicant: -replied , to. the Board 
that he~would “not make any- ‘construction 
until- the permission-was received ‘but that 
‘Board. would be liable for: all his losses 


and’ ‘damages which -had been and might: 
be-Sustained by him for intentionally with- 


holding” of the Sanction.” None “the less. he 
again, Wrote on March 17, , Protesting against 
the notice of February 25, ‘which - he Ginter- 
preted: as prohibiting him, from. “building. 
To this letter the “Executive Officer replied 
the Same day informing .thé? ‘applicant that 
his application : would. be laid before the 


Board on March 19, and-the ordérs would, , 


be. communicated to him .when received: a 


The: ‘letter concluded with the words.” 

“under the circumstances, I should like youto take 
note that if you start the building opsrations without 
. awaiting Board’s order in the matter, you shall do so 
at your own risk and responsibility: and shall render 
yourself lable to prosecution.”’ 


Apparently: the Executive Officer was 


the plaintiff appellant was well aware;of the of opinion that if the appellant began’ con- 
provisions ofthe law. He however, did not struction, without getting the. orders, he 
on the expiry ofone month give’ a further would render himself liable to prosecution 
notice .as provided by sub-s. (3) of 8. 180. despite the provisions ofs, 180 of the Munici- 
Tt was not antil January 31, 1936, that he - palities Act... - 
gave a notice Ex. 18 mentioning that” he 
ought to have got ‘permission withi 
month but that more than two months had present suit on May 28, 1936 having mean- 
passed but no sanction had yet been re- „while on May.6, 1936, ‘received the, permis- 
ceived, further mentioning that he “had sion of the Board to make the,“constructions 
suffered certain financial losses and further subject to a note that in case the land was 
stating that by this letter he gave notice acquired by the es Trust, 


. 195-15 & 16 


"~ 


| 

l 
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| 


“he; 


. On “March 23; 1936, thé plaintiff ee E 
one notice of a suit and: ‘subsequently filed the’ 
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would not be entitled to compensation for 
any buildings which he might erect. . 

On behalf of the Municipal Board a num- 
ber of defences: were taken. It was said 
that the suit was not maintainable, ‘that 
there was no interference with -the plaintiff, 
that the plaintiff was entitled under the pro- 
visions of s. 180 to start his constructions 
and that in any case the letters of the plain- 
tiff were not addressed to the Municipal 
Board. The learned Civil Judge dismissed 
the suit. On issue No. 5 he held that the 
notice given to the Municipal Board: was not 
defective, on issue No. 4 that the Court had 
jurisdiction toentertain the suit,and under 
sigsue No. 1 he held that in view of the 
neglect and omission of the Municipal Board 
the sanction for building was to be deemed 
to have been granted by the Board in view 
of the provisions of sub-s. (3) of.s.. 180. On 
issues Nos. 2 and 3 he held that the Munici- 
pal Board did not prohibit the plaintiff 
from erecting the building, and as it did 
not do so, the plaintiff had no cause of 
action against the Board. The learned Dis- 
trict J. udge in appeal confirmed the finding 
of the triat Court that the Board never pro- 
hibited the plaintiff from beginning his con- 
structions and hence the plaintiff had no 
cause of action. 

Only one question really arises in this 
appeal, namely whether the Board did or 
did not interfere with and obstruct the plain- 
tiff, and thereby cause him loss. Learned 
Counsel for the appellant has been unable to 
quote tous any case which is at all ccm- 
parable to the present case. His contention 
is that the Municipal Board by the remarks 
contained in the notices and the remark in 
‘the letter of the Executive Officer, to which 
we have referred above, prohibited him from 
‘doing what he was in law entitled to do, 
and thereby committed a wrongful act 
which has caused himloss, for which loss 
he is entitled to compensation. The two 
Courts below have both held that neither 
the Municipal Board nor its Executive 
Officer did any wrongful act or prohibited 
the plaintiff from -beginning his construc- 
tions.. At their worst the remarks contained 
in these notices and in the letter appear to 
us to. bein the nature of threats of possible 
legal action. These were threats conveyed 
to.a person whose .own statement in his 
letter shows that he was aware of the law 
and who had at all time access to lawyers 
toaseertain his correct legal -position. So 
far as appears on the face of the record the 
appellant was fully entitled, after he had 


. made his application, had allowed a month 
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£0 expire and had then served a proper 
notice upon the Municipal Board to proceed 
after 15 days, to start his constructions. 
Any threats, and such threats as there “were 
in the two notices were of a very feeble 
nature, he was entitled to disregard. 

The question really is whether the utter ing 
of such admittedly empty threats which to 
the knowledge of the person threatened were 
empty threats could possibly be actionable. 
Learned Counsel for the plaintiff-appellant 
has referred us to two English, cases report- 
ed in 2 Q. B (1897), p. 57 (Wilkinson v. 
Downton) (1) and 2 K. B. (1919) p. 3167 
(Janvier v. Sweeney) (2) but these were 
cases where the effect of, in the first case, 
a false statement made to a woman by way 
of a practical joke and in the second. case, 
a false statement made to a woman with 
the intention of frightening her, was im- 
mediate and in no sense remote. In the 
first case the woman was rendered very ill. 
She hada nervous break-down as a result 
of being told that her husband had sustained 
a serious accident, and the effect created 
in the second case was ofa similar nature. 
The other cases quoted from 27 Bombay and 
ol Ind. Cas. are completely inapplicable to 
the present case. Now it may be that a 
wrongful act is actionable without there 
being any damage caused, but in the pre- 
sent case the claim of the plaintiff is a claim 
for damage caused by the wrongful act 
and in such cases it has to be seen whether 
the damage caused is the direct consequence 
of the unlawful act or not. Speaking gener- 
ally a manis only liable for the natural 
and probable consequences of his act,- and 
the rule is that cause and effect must not 
be too remote. In the cases quoted the 
effect was direct and clearly traceable to the 
wrongful act. In the present case on the 
other hand the. plaintiff was aware of his 
legal rights but sought to place upon the 
Municipal Board the duty, which was not 
imputable to it, of acknowledging the plain- 
tiffs right to proceed with his constr@ctions 
in view of the provisions of sub-s. (8) of 
s. 180. Itis therefore clear that the failure 
of the plaintiff to proceed with his con- 
structions was not the result of his receiving 
a prohibition, since he never did receive 
any prohibition and only received a warn- 
ing which was so far aS appears, a legiti- 
mate warning. The warning only amounted 
to this that in case he should be found not 


ae a A D, 66 LJO B 493; 76 L T 494: 49 


WA. 019) 2 K B 316; 88L J K B 1231; ILT 179; 
63 SJ 430; 35 TL R 360. 
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to have properly complied with the law, he 
would be. responsible for the results of 


what he might do. The Board'was not 


under any duty to acknowledge that’ it had 


received a valid application and:a valid. 


notice and that the appellant was entitled 
to proceed with his building, and it was, we 


should suppose, more proper for it! to warn’ 


him that whatever he might do, he would 
doit at his own risk. Iw fact''the true 
position is that it was not because’ of the 
notices received from the Municipal- Board 
that the appellant did not proceed with his 
constructions but because he was too thrifty 
to consult a lawyer and make certain that 
he would be on sound ground if he proceed- 
ed to start his constructions before receiving 
the’ formal permission. of the Municipal 
Board. Wi Euy 

The two Courts below have held that 
there was no prohibition by the Municipal 
Board and that the issuing of a warning 
by the Board under what may have been -a 
mistaken view of the law, could not give the 
plaintiff a cause of action. We think that 
if there was any. interference on the part of 
the Municipal Board, it was not such that 
it could lead the plaintiff to do -more than 
consult a lawyer and not such as should 
have led him to refrain from starting his 
constructions, and therefore as a cause of the 
_ damage alleged to have been sustained, if at 
all a cause, it is much too remote. | 4 

In this connection we may refer. to a case 
quoted on behalf’ of the appellent !himself, 
Sundermull v. Ladhuram Kaluram (A. I. R. 
1924 Cal., 240) (3) headnote (d). | 

In our opinion the trial Court rightly dis- 
_ missed the plaintiffs suit and the learned 
District Judge-rightly dismissed his. appeal. 
There is no force in this second appeal which: 
therefore fails and is dismissed with costs. 


D. Appeal dismissed. l 
(3) AI R 1924 Cal. 240; 83 Ind. Cas. ee 50 O 
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7 MADRAS HIGH COURT | 
Criminal Revision Case No. 273 of 1941 and 
Criminal Revision Petition No. 259 of 1941 
March 24, 1941 
LEACH, C..J. AND Somayya, J. 
In re Syed GAFFAR SAHIB—PETITIONER 
Madras Prohibition. Act (X of 19387), s.[4. (1) (a) 
—Act, ìf ultra vires—Unlawful possession of arrack 
—Conviction—Question, if involves question|as to in- 
terretation of- Government of India Act-——Certifi- 
cate under s. 205, Government.of India Act, 1935; 
(25 ,& 26 Geo. V, Ch. 42), te oe i 7 
| 


4 


Iri re GAFFAR SAHIB (MADR.) 


115 


Clause 31 of the Provincial Legislative, List i 
Seventh Schedule to the Govt. of Sadi Act, "1935, 


gives the Provincial Legislature full power to legis- 


late with regard to the production, manufacture pos- 
se$sion, transport, and sale of intoxicating liquors 
Section 4 (1) a) of the Prohibition Act prohibits 
unter alia the possession of intoxicating liquors 
Where there is no question of any import or export 
but the case is merely coneernéd with the possession 
of arrack manufactured in the Madras Presidency 
the Provincial Legislature having power to prohibit 
the ‘possession of arrack conviction ofa person found 
1n possession of arrack is lawful. 

The question whether it is within the power of the 
Provincial Legislature to prohibit possession of intoxicat- 
ing liquor, does not involve, a substantia] question 
of law as to the interpretation of the Govt. of India 
a 1935, and no certificate under s. 205 is called 
or. 


Cr. R. Case and Or.. R: P. under ss. 435 and 
439 of the Criminal P. C. 1898, praying the 
High Court. to revise the judgment of the 
Court of the Joint Magistrate of ‘Tirupattur - 
dated December 16, 1940, and passed in C, 
A. No. 70 of 1940 preferred against the jugd- 
ment of the Court of the Stationary Sub- 
Magistrate of Gudiyatham dated November 


, 9, 1940, and passed in C. C. No. 1307 of 1940. 


Messrs. T. S. Venkataraman and G. Ven» 
katarama Sastri, for the Petitioner. 


Leach, C. d.—The petitioner has been 
convicted unders: 4 (1) (a) of the ‘Madras 
Prohibition Act of being in unlawful posses- 
sion of a quantity of arrack and sentenced to 
pay a fine of Rs. 100 and in default to under- 
go rigorous imprisonment for three months. 
The Court is asked’ to quash the conviction 
and sentence in the exercise of its powers of 
revision on the ground that in prohibiting 
‘the possession of intoxicating liquor the 
Madras Prohibition Act is ultra vires the 
Provincial Legislature, but this contention 
obviously cannot be accépted so far as this 
case 1s concerned. 

Clause 31 of the Provincial Legislative List 
in Seventh Schedule to the Govt. of India Act 
1935 gives the Provincial Legislature full 
power to legislate with regard to the pro- 
duction, manufacture, possession, transport 
and sale of intoxicating liquors. Section 4 
(1) (a) of the Prohibition Act prohibits inter’ 
alia the possession of intoxicating liquors, It 
is said that the Act is ultra vires the Provin- . 
clal Legislature because cl. 9, of the Federal 
Legislative List places in the Central Legis- 
lature the power to legislate with regard to 
“import and export across frontiers as de- 
fined by the Federal Govt.” In this case 
there is no question of any import of export. 
The case is merely concerned with the posses- 
sion of arrack manufactured in the Madras. 
Presidency. The Provincial Legislature hay- 
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ing power to prohibit the possession of arrack 
and the petitioner having been found in pos- 
session of such liquor the conviction was a 
lawful one. . 

The petition will be dismissed, and as we 
do not consider that the case involves a sub- 
stantial question of a law as to the interpre- 
tation of the Govt. of India Act, 1935 we do 
not feel called upon to give a certificate 
under s. 205. It may be added that no cer- 
tificate has been asked for. 


N.-D. Petition dismissed. 





ALLAHABAD HIGH COURT 
l Special Bench 
- Miscellaneotls No. 282 of 1940 
April 15, 1941 . 
COLLITSER, BAJPAI AND BRAUND, JJ. 
In the matter of H, an ADVOCATE, 
CAW NPORE 
Bar Councils Act (XXXVIII of 1926), s. 10 (1), (2) 
—Jurisdiction under Act, exercise of—Misconduct oy 
purely professional character and misconduct whic 
also lies within ambit of criminal law—Advocate 
charged with simple misappropriation of money— 
Matter, when should be dealt with under s. 10. 


The jurisdiction’ under the Bar Councils Act, 1996, - 


is one which ought to be circumspectly exercised. It 
is true that the Act by s. 10 (1) gives to the High 
Court a very wide field of misconduct over which to 
exercise its jurisdiction. Its jurisdiction extends over 
“any Advocate of the High Courtwhom it finds guilty 
of professional or other misconduct.’ Though it is 
true that a deliberate fraud of a criminal character 


committed on a client must necessarily amount to pro- ' 


fessional misconduct in an Advocate, it does not fol- 
low, that the special tribunal created by the Bar 
Councils Act is one which ought necessarily to deal 
at any rate, inthe first place, with every case in 
which an Advocate is charged with committing a fraud 
or other crime in relation to his professional practice. 
A distinction should be drawn between that species 
of misconduct which is of a purely professional 
character and misconduct which also lies within the 
ambit of the criminal law. In the former case, a 


special tribunal such as that which is contemplated by - 


the Bar Councils Act is a proper one to deal exclu- 
sively with purely professional delinquencies, But 
whether it was the intention of the Act thata tribu- 
nal under it should in all cases usurp the functions 
of a Criminal or Civil Court merely by reason of the 
accident of the person complained against being an 
Advocate and the subject-matter of the complaint 
being a matter connected with his professional practice, 
is doubtful, In a simple case, such as a charge of 
misappropriation it ia not to exercise the normal func- 
tions of a Criminal or Civil Court. To do so in every 
case would, lay the jurisdiction of the Act open to 
grave abuse. This is a matter which should be dealt 
with under s. 10, Bar Councils Act, 1926, only after 
the complainant has%aken such steps, if any, as he 
may be advised to take to establish either the guilt 
of the practitioner in question in a Criminal Court 
or-his liability in a Civil Court. Should either of 
those. proceedings be taken and terminate in the fram- 
ing of the charges levelled by. the complainant against 
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the Advocate in question, then it will be possible for 
him to approach the High Court again under the Bar 
Councils Act. 132 Ind. Cas. 608 (1), referred to. 


Braund, J.—This is a matter in which a 
complaint has been received by the High 
Court from a certain Abdullah Khan com- 
plaining of professional misconduct on the 
part of an Advocate of Cawnpore. It has 
been referred to us to be dealt with under 
s. 10, sub-s. (2), Bar Councils Act, 1926. The 
complaint itself, to put it briefly, alleges the 
misappropriation by the Advocate of some 
fifteen hundred odd rupees, being the balance 
ofasum received by the Advocate on pay- 
ment out of Court on behalf of his client, the 
complainant. If what the complainant says 
is true—as to which, of course, we express no 
opinion, it would appear that the Advocate 
may not only be liable in a Civil Court to re- 
fund the money but may also be guilty of a 
criminal offence. We thought it right when 
the matter came before us on August 23, last 
year to give the Advocate an opportunity to 
tender any explanation he might wish to make, 
That he has done by a letter dated February 
19, 1941 addressed to the Deputy Registrar 
of the Court. It amounts to a complete tra- 
verse of the complainant's allegation. In 
these circumstances, we have to consider 
what is the right course to take. Section 10 
(2), Bar Councils Act, 1926, gives the Court 
power summarily to reject a complaint. If 
it does not summarily reject the complaint, 
the only other course open is to refer the case 
for inquiry either to the Bar Council or to 
the Court of the District Judge. We have, 
therefore, to consider whether this is a case 
in which we should summarily reject the 
complaint or whether it is one in which we 
should refer it to the Bar Council or to the 
District Judge. 

As we have pointed out, the charge made 
by the complainant is one of simple misap- 
propriation of money by the Advocate. But 
for the accident of the person charged being 
an Advocate, this is a matter which yould 
normally be dealt with by the ordinary Cri- 
minal or Civil Courts of the province. It is 
only because he happens to be an officer of 
this Court that the procedure prescribed by 
the Bar Councils Act is available to the com- 
plainant. In our view, the jurisdiction under 
the Bar Councils Act, 1926, is one which 
ought to be cireumspectly exercised. It is 
true that the Act by s.10(1) gives to the 
High Court a very wide field of misconduct 
over which to exercise its jurisdiction. Its 
Jurisdiction extends over “any Advocate of 
the High Court whom it finds guilty of pra 
fessional or other misconduct.” -Though it is 
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true that a delibérate fraud ofa criminal 


character committed on a client must neces- -` 


sarily amount to professional misconduct in 
an 'Advocate, it does not follow, we think, 
that the special tribunal created by the Bar 
Councils Act is one which ought necessarily 
to deal, at any rate, in the first place, with 
every case in which an Advocate is charged 
with committing a fraud or other crime in 
relation to his professional practice We 
think that a distinction should be drawn bet- 
ween that species of misconduct which is of a 
purely professional character and misconduct 
which also hes within the ambit of the Ori- 
minal Law. In the former case, we do not 
doubt that a special tribunal such as that 
which is contemplated by the Bar Councils 
Act is a proper one to deal exclusively with 
purely professional delinquencies. But we 
doubt whether it was the intention of the Act 
that a tribunal under it should in all cases 
usurp the functions of a Criminal or Civil 
Court merely by reason of the accident of the 
person complained against being an Advocate 
and the subject-matter of the complaint be- 
ing a matter connected with his professional 
practice. We find this view expressed by 
the Judical Committee of the Privy Council 
in a case of this Court in Thakur Har Prasad 
Singh Vakil v. The Judges of, the High 
Court, Allahabad (1) in these words : 

“Their Lordships think it right to add that, while 
they do not take the view that it is incompetent for the 
High Court to deal under Art. 8, Letters Patent, with 
charges of a criminal nature agaiast a practitioner unless 
and until these have been investigated by a Criminal 
Court, they regard it as eminently fitting that in such 
cases the criminal prosecution should precede any dis- 
ciplinary decision.” 

With great respect what their Lordships 
have there said accords with our own view. 
Ina simple case, such as this, we donot 
think it right ourselves to exercise the nor- 
mal functions of a Criminal or Civil Court. 
To do so in every case would, we think, lay 
the jurisdiction of the Act open to grave 
abuse. In all the circumstances, we think 
that his is a matter which should be dealt 
with under s 19, Bar Councils Act, 1926, 
after the complainant has taken such steps, if 
any, as he may be advised to take to establish 
either the guilt of the practitioner in question 
in a Criminal Court or his liability in a Civil 
Court, Should either of those proceedings 
be taken and terminate in the framing of the 
charges-levelled by the complainant against 
the Advocate in question, then it will be pos- 


(1) 29 ALJ 450; 132 Ind. Cas. 608; AI R 1931 
P C112; 58 I A152; 53 A 183; 35 O W N 640; 53C 
L J 405; (1931) M W N 603; 33 Bom. L R 915; Ind. 
Rul. (1931) P C 192; 34 L W 59;61M L J 130; (1931) 
Or. Cas. 519 (P ©). pii 7 
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sible for him to approach this Court again 


under the Bar Councils Act. We, therefore, 
think, that this is a case in which we should 


summarily reject the complaint. We accord- 
ufely reject it. 
D. , k Complaint rejected. 


CALCUTTA HIGH COURT 
Criminal Miscellaneous No. 87 of 1940 
December 6, 1940 
BARTLEY AND LODGE, Jd. 
SALAMATULLAH—AcoYysED—PETITIONER 

. VETSUS ; 
EMPEROR—OpposiTs PARTY 

Criminal trial—Trial by jury—Case remanded for 
retrial — Jury empanelled on second occasion 
including foreman of jury at former trial—Proceed- 
ings should be held before entirely new jury. 

The petitioner was once tried and convicted. This 
verdict was set aside on appeal and the case remanded 
for retrial. The jury empanelled on the second occa- 
sion included the foreman of the jury at the formal 
trial. The Judge discharged this Juror and substitut- 
ed in his place a person present in Court. He refus- 
ed, however, to empanela fresh jury : | 

Held, that in such circumstances the proceedings 
should be held before an entirely new jury. 


Messrs. Sudhansu Sekhar Mukherjee and 
S. A. Maquith Choudhury, for the Petitioner. 


Order.—This rule was issued on the Dis- 
trict Magistrate of Noakhali to show cause 
why an order should not be made discharg- 
ing a jury and a fresh jury empanelled to try 
the petitioners. The material facts are that 
the petitioner was once tried and convicted 
under s. 325, I. P. C. This verdict ‘was 
set aside on appeal’ and the case remanded 
for retrial. The jury empanelled on the 
second occasion included the foreman of the. 
jury at the formal trial. When this fact was 
brought to the notice of the learned Judge he 
discharged this juror and substituted in his 
place a person present in Court. He refused 
however, to empanel a fresh jury and direc- 
ted that the case should proceed. There does 
not appear to be any legal authority for the 
course of action taken by the learned Judge. 
Apart from that consideration it is clearly 
most desirable that in circumstances -of the 
nature disclosed in the present case the pro- 
ceedings. should be held before an entirely 
new jury. In the result we make this Rule 
absolute. The order of the learned Judge is 
set aside and we direct that the trial should 
take place after an entively new jury has 
been summoned and empanelled. a 


So Rule made absolute. | 


Ng - a 


i“ PRIVY COUNCIL ~ 
Appeal from the Rangoon High Court 
- April 3, 1941 


LORD ATKIN, LORD THanKERTON, Lorp 
- ROMER, SIR GEORGE RANKIN AND LORD» 
J USTICE CLAUSON è l 
MAUNG SIN—APPELLANT 
Versus 
MAUNG BYAUNG AND OTHERS— 


RESPONDENTS 
Practice—Relief— Suit not onë for administration, 
subject-matter being only a portion of deceased's 
estate—Question between plaintiff and her children as 
to their respective, shares, in issue — Court, if can 
ascertain and declare shares of children. ' 

Where in a suit for a share in the properties of 
the deceased there is no claim for administration 
nor is there any claim for the accounts and en- 
quiries usually directed in such a suit and its sub- 
ject-matter is not the whole of the dead man’s estate 
but only a portion ofit and the pleadings raises a dis- 
tinct question between the plaintiff and her children as 


~ 


to their respective shares in the subject-matter of the | 


suit, and an issue is framed for the purpose of deciding 
that question, the suit is not one for the administra- 
tion of the estate of the deceased and it is not only 
competent forthe Court to ascertain and declare the 
shares of the three children of the deceased who-were 
made the pro formadefendants in the suit, but it is 
their plain duty so todo. [p. 121, col. 2.) 


Mr. A. Pennell, for the Appellant. 


Lord Romer.—This is an appeal from a 
decree of the High Court of Judicature at 
Rangoon made in a suit that was begun as 
long agoas the December 20, 1912. A com- 
plete history of the proceedings in the suit 


and the events that led up to it would occupy . 


many hundreds of pages of printed matter. 
But the question to be decided on this appeal 
is a short one, and the facts material to its 
decision can be stated with. comparative 
brevity. They are follows. 4 

One U Baw, a Burman Buddhist, died 
intestate on December 28, 1907, leaving 
surviving him a son (the appellant Ko Sin), 
two daughters and the widow (the fourth 
respondent) and three children (the first, 
second, and third respondents) of a son, Ko 
po Cho, who had predeceased him intestate 
vy only 15 days. After some dispute letters 
of administration to the estate of U Baw 
were granted to his son Ko Sin on January 
14, 1910. 

At the time of U Baw’s death there were 
properties both ‘movable and immovable 
standing in the joint names of U Baw; Ko 
Po Cho, and Ko Sin. There were others 
that stood in the joint names of Ko Po Cho 
and Ko Sin. But there -appear to have 
been serious disputes between the members 
of U Baw’s family as to the beneficial 
ownership of these various properties. 

On February 20, 1910, with a view appa- 
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rently of settling these disputes, an’ agree- 
ment was entered into referring them and 
some other matters to an arbitrator for deci- 


sion. The parties to the agreement. were 


Ko Sin, his two sisters, Ko Po Cho's widow, 
Ma Shwe Yu, and two persons purporting to 
act as guardians of the three children of 
Ko Po Cho, who at that time were minors. , 
Disputes arose at a later date. as to the 
extent of the duties and powers of the arbit- 
rator under this agreement and: under a 
supplemental agreement of April 12, 1910, 
-between, the same parties. Their Lordships 
are not, however, concerned with these 
matters on this appeal and it is not, there- 
fore, necessary to consider the precise terms 
of the agreements. It is .sufficient for the 
present purpose to state that it was provided 
in effect by cl. 5 of the principal agreement 
that out of the share in the two before men- 
tioned categories of property found to belong 
to Ma Shwe Yu and her three children, Ma 
Shwe Yu was to take one-third and. the 
children were to take two-thirds. 
. On June 10, 1910, the arbitrator made his 
award. He did not deal with all the items 
of property included in the two categories; 
in particular he excluded from his award 
such of theitems as consisted of mortgages. 
But he purported to ascertain the shares of 
the several parties in the remaining items, 
including the shares in such items of Ma 
Shwe Yuand her children. It is unneces- 
sary to state in detail the effects of his find- 
ings about the several shares. All that need 
be said about them is that out of the pro- 
perties in the two categories with which he 
dealt in his award he found that a very 
large proportion belonged to U Baw alone, 
and that the beneficial interest therein of 
Ko Po Cho was quite small in comparison. 
” On December 9, 1910, Ko Sin applied to 
have the award filed in Court. This appli- 
cation was opposed on various grounds by 
Ma Shwe Yu and her three children, the 
principal gound of their opposition being 
that the whole award was invalid owieg to 
the minority of the three children. In the 
end the application was dismissed by the. 
District Judge by order dated October 4, 
1912. He was not, he said, prepared to say 
that the award was invalid or that no suit 
could be filed to enforce it on the major 
parties thereto; but it certainly appeared 
to him that the award was not one which 
should be filed. No suit was in fact ever 
filed to enforce it. 
Nor for the moment did Ma Shwe Yu tak 
any steps to have the award declared invalid, 
She merely ignored it, and on December 20,° 
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1912, she instituted the present suit with the 
object (amongst others) of obtaining by a 
decision of the Court a larger. share of the 
properties contained in the two categories of 
properties mentioned above than hed been 
given her by the award. - 

By her plaint she accordingly set out in 
Sch. A thereto various properties movable 
and immovable standing in the joint names 
of Ko Po Cho and Ko Sin, and in Sch. B 
similar properties standing in the joint 
names of U ‘Baw, Ko Po Cho, and Ko Sin. 
It should be mentioned that in the schedules 
are to be found not only properties that had 
been: dealt with by the arbitrator in his 
award, but also properties that had not been 
so dealt with by him. The original defen- 
dants to the suit were her three chiidren 
and Ko Sin, but U Baw’s daughter Ma Nge 
Ma-who had by this time acquired her 
sister’s interest in the said properties was 
added as a defendant shortly after the 
institution of the suit. 

Now the question to be determined upon 
this appeal is whether, as held by the High 
Court overruling the District Judge in this 
respect, the three children although defen- 
dants are entitled to have their interests in 
the properties, the subject-matter of the 
suit, determined by the Court, or whether 
they are to be forced into bringing a separate 
suit for the purpose, a suit in which Ko Sin 
states that he would rely on the Lim. Act 
as affording him a complete defence. This 
attitude of his is dictated by the fact that, as 


will presently appear, the award has been., 


decided to be a nullity so far as the children 
are concerned. In these circumstances 1t 1s 
necessary to examine carefully the plaint and 
the subsequent proceedings in the suit.. Ma 
Shwe Yu alleged in her plaint that all the 
properties set forth in the two schedules had 


been acquired by moneys advanced by Ko. 


Po Cho during her coverture, as to the pro- 
perties in Sch. A, jointly with Ko Sin, and, 
as to the properties in Sch. B; jointly with Ko 
Sin and U Baw. She then claimed that 
under Burmese Buddhist Law all the assets 
and estate acquired during her coverture 
with Ko Po Cho were the joint acquired pro- 
perty of herself and Ko Po Cho and that 


“ she was entitled to an undivided half share 


therein in her own right and toa life estate 
in the remainder under partition. The 
plaintiff consequently—so she alleged— 
joined her ‘three children as pro forma 


parties and “for the better representation of . 


the estate of Ko Cho.” But the children 
were by no, means merely formal defendants: 
She was claiming an. interest, “in. the- sub- 
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ject-matter of the suit ‘adversely to ‘them, 
and, as it turned out; quite wrongly. For 
she had remarried on January 27; 1910, 
and had thereby forfeited all interest in 
Ko Po Cho's- share in. the joint property 
of the two—an interest which as a matter 
of fact would seem but for her remarriage 
to have been a larger one than the one she 
claimed. -But apart altogether from this the 
children were necessary parties to the suit 
as is made clear in the next allegation in 
the plaint. For in-that allegation she claim- 
ed that the joint estate-of herselfand Ko 
Cho or in the alternative the estate of Ko 
Cho was entitled toa half and third shares 
respectively in the properties specified in 
Schs. A and B; and the children were cer- 
tainly interested in the question whether it 
was the joint estate of the widow and Ko 
Po Cho or the estate of Ko Po ‘Cho alone that 
was entitled to share in the scheduled pro- 
perties. The plaintiff prayed for declarations 
in accordance with these several allegations, 
and a partition of the properties. There is 
no mention of the_award in the plaint from 
beginning to end. 

In due course written statements were 
filed on behalf of twoof the children dis- 
puting their mother’s claim to be interested 
in more than one-half of the joint estate of 
herself and Ko Po Cho.’ Wriiten statements 
were: also filed by Ko Sin and Ma Nge Ma 
pleading the award as a defence to the 
action. ‘The plaintiff thereupon filed a reply 
alleging that the award was invalid. It was 


‘subsequently held, however, by the District 


Judge, on an issue framed with a view of 
having the. point decided, that the award 
must be treated as valid unless and until the 
plaintiff filed a suit to set it aside and suc- 
ceeded in so doing. The plaintiff appealed 
from this decision but her appeal was dis- 
missed. In the meantime one of her sons had - 
instituted a suit against Ko Sin and Ma Nge 
Ma for the purpose of setting aside the 
award, and subsequently Ma Shwe Yu and 
her other two children, who had in the first 
place been added as defendants, were struck 
out as. defendants and added as plaintiffs. 

It is unnecessary to trace the history of this 

suit which ultimately came up for decision 

by this Board. It is sufficint to say that in 

the end it was decided that-the award was 

not binding upon any of the three childrenas 

they were minors at the date of the reference. 

But the question whether eit ought on that 

account to bé treated as a nullity as:regards 

the other parties to the reference was ex-. 
pressly left open by the'Board:.- This was 

on May 5, 1920. - 2 a 
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-In the meantime the-suit the subject-matter 
of the present appeal had not been entirely 
at a standstill in the District Court. Issues 


had been framed including one as follows: | 


“What is the extent of Ma Shwe. Yu's 
interest in the property inherited from Ko 
Cho as against the children of Ko Cho in 
regard (A) sole property of Ko Cho (B) jont- 
ly acquired property of Ko Choand herself?” 
Their Lordships fail to understand why this 
issue should have been framed if, as is now 
contended by the appellant, the shares of the 
children cannot be determined in the suit. 
The whole object of the issue must have 
been to enable the Court to effect a partition 
between the widow and her children of the 
properties referred to. | 

No judicial determination of the issue, 
however; became erequisite inasmuch as on 
August 1, 1918, Ma Shwe Yu and her three 
children, all of whom had by that time 
reached majority, arrived at an agreement 
that the estate of Ko Po Cho should be divid- 
ed between them in equal fourth shares. 

On the August 15,1918, a preliminary decree 
was passed ordering (amongst other things) 
that enquiries be made (a) as to the property 
belonging to the’estate of Ko Po Cho (b) as 
to the liabilities of that estate. Jt seems 
reasonably clear that these enquiries were 
not intended to apply to the whole estate of 
Ko PoCho but only to the interest of his 
estate inthe properties included in Schs. A 


‘and B ‘to the plaint. There is nothing, 


however, to indicate that the enquiries were 
to be limited to ascertaining the share of Ma 
Shwe Yu in that part of his estate or the 
liabilities attaching to that share. It was 
the whole of that part of his estate that was 
the subject-matter of the enquiries. Direc- 


tions were subsequently given to the Com- - 


missioner entrusted with the enquiries that 


‘he was to distinguish between the properties 


that had and those that had not been ad- 
judicated upon by the award and that as 
regards the latter the Commissioner was to 
come to his own findings in respect of them. 
“The Commissioner having made the 
enquiries pursuant tothe preliminary decree 
and to the subsequent directions, which en- 
quiries took about 8 years to complete, sub- 
mitted his report to the District Court in 
1929. Various objections to the report were 
filed by.the parties, and the matter eventual- 
ly come before the District Court for the 
purpose of having a final decree pronounced. 
On May 7, 1981, the District Judge pronounc- 
ed judgment.. For reasons that need not be 
set out here he thought it advisable not to 
comé to any conclusion upon the question 
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whether the award was binding upon Ma 
Shwe Yu: he left that to the Appellate 
Court. But he held that thé shares of the 
three children of Ko Po Cho were not to be 
determined in the present suit. It was he 
said a partition suit pure and simple and not 
a suit for administration. Accordingly, 
after an exhaustive examination of the Com- 
missioner’s report, the parties’ objections to 
it, and a mass of evidence, he contented 
himself with finding the share in the estate 
of Ko Po Cho to which Ma Shwe Yu was 
entitled. He first found what she was entiti 
ed toin the items of property numbered 1 
to 19 in the schedules to the plaint, which 
items were the only ones included in the 
award. As to these items the Commissioners 
report had apparently merely followed the 
award under which Ma Shwe Yu had got, 
(a) one-eighteenth share in Items Nos. 1 to (5), 
(b) one-twelfth share in Items Nos. 6 to 17. 
and (e) one-ninth share in Items Nos. 18 and 


-19. Now these shares represented the one- 


third share to which Ma Shwe Yu was entitl- 
ed by reason of cl. 5 of the agreement of 
reference of February 20, 1910, in the inter- 
est in these various items found to belong 
to the estate of Ko Po Cho; so that the shares 
to which his estate was entitled in the items 
under the above headings were (a) one- 
sixth, (6) one-fourth and (c) one-third res- 
pectively. But before the learned District 
Judge Ko Sin and Ma Nge Ma through 
their Advoeates had stated that they were 
willing that there should be given to Ma 


‘Shwe Yu not only her own interest in these 


items but also the two-thirds interest therein 
to which her three children would have been 
entitled if the award had been binding upon 
them. And thisthe learned Judge strangely 
enough proceeded todo. Having held that 
the children could not have their proper 
shares in Ko Po Cho's estate ascertained in 
the present suit (and they would of course 
have had to be ascertained upon the footing 
that they were not bound by the awagd) he 
nevertheless treats them as though they had 
been so bound; decreed that their mother 
was entitled fo the share in the 19 items 
which they had been awarded; ordered that 
the properties should be partitioned on that 
footing; and that the mother should be given 


. possession of the share so decreed to her. 
“The learned Judge apparently also dealt 


with the properties that were not covered 
by the award in the same way, decreeing the 
whole share of Ko Po Cho in these pro- 
perties to Ma Shwe Yu, differentiating in 
no way between herand her children. This 
was of no great.moment to. the children as 
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they - were ‘ willing. to trust- their mother to 


carry out the agreement that they had made’ 


with her in August, 1918.” But. it was a very 


different matter as-regerds the properties, 


dealt with by the.award, inasmuch‘as if the 
decree of the District Judge were allowed to 
stand they would be for ever debarred from 
establishing their right toa larger share in 
such properties than the Arbitrator had 
given them. Ma Shwe Yu was also desirous 
of disputing the validity of the award as 
regards -herself. Accordingly she and her 
three children jointly presented an appeal to 
. the High Court at Rangoon from the decree 
of the District Judge. 

The High Court gave .judgment on 
March 22,1937. They dismissed the appeal 


so far as Ma Shwe Yu was concerned. They : 


held that the award was binding upon her. 
From this decision no appeal has been 
brought by Ma Shwe Yu, and their Lord- 
ships are not asked to express any opinion 
about it. But the appeal of her three 
children was allowed. Mya Bu, J., in whose 
judgment Braund, J., concurred, said this : 
‘Whether the suit is to be described 
technically as a suit for partition or as a 
suit for administration, itis a clear duty 
of the Court to declare not only what 
properties or shares therein formed the estate 
of Ko Po Cho but also to declare the rights 
of Ma Shwe Yu and of her children in such 
properties.’ He accordingly held that the 
final decree passed by the trial Court ought 
to be set aside and the case remanded to the 
trial Court for the purpose of enabling the 
three children to prosecute theirclaims and 
of having a proper final decree drawn up 
after necessary enquiries had been made. 
As regards such of the properties set out 
in the schedules tothe plaint as were not 
dealt with by the award, he said that all that 
would be necessary for the District Court 
after the remand was to divide the interest 
of Ko Po Cho therein among the widow and 
childgen in accordance with the terms of the 
agreement of August 1, 1918. But as 
regards the properties disposed of by the 
award (namely the Items Nos. lto 19 
hereinbefore mentioned) he held (a) that’ the 
three children must.be given an opportuni- 
ty of claiming which items or share in items 


belonged to Ko Po Cho's estate, and that,- 


after Ko Po Cho's interest in such proper 
ties had been ascertained, the three children 
must be declared to be entitled to half that 
interest upon the footing that they were 


entitled: to that half as against their mother - 


on her remarriage (b) that the shares to 
which Ma Shwe Yu was -personally entitled 
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must be declared to be one-third of one-sixth 
in Items Nos. 1 to 5, one-third of one-fourth 
in Items Nos. 6 to.17, and one-third of. one- 
thjrd in Items Nos. 18 and 19 in accordance 
with cl. 5of the directions in the award (ce) 
that whatever Ma Shwe Yu was declared 
entitled - to. under the head (b) and what- 
ever the three childen were entitled to under 
the head (a) must then be divided in equal 
fourth shares among them in accordance 
with the terms of the agreement of August 
1, 1918 

A formal decree was drawn up giving 
effect to this decision of the High Court, 
and itis from that decree that an appeal 
has been brought by Ko Sin (both in his 
personal capacity andas legal representa- 
tive of Ma Nge Ma who has died) to His 
Majesty in Council. e 


It was urged before their Lordships upon 
the hearing of the appeal (and this was 
substantially the only point relied on by 
the appellant) that the suit was not one .for 
the administration of the estate of Ko Po 
Cho, and that it was not therefore permis- 
sible for his three children, who were merely 
defendants in the suit, to have their shares 
in the estate ascertained and decreed to them 
more especially in view of the fact that the 
subject-matter of the claim of the plaintiff 
in the suit was not even the whole estate of 
Ko Po Cho but merely her share in so much 
of the scheduled properties as belonged to 
his estate. It was, the appellant contended 
merely a partition suit for the recovery by 
the plaintiff of that share In severalty. 


Their Lordships agree that the suit is not. 
a suit for-the administration of Ko Po 
Cho’s estate. There is no claim for adminis- 
tration in the plaint, nor is there any claim 
for the accounts and enquiries usually 
directed in such a suit. Its subject-matter 
moreover is .not the whole of the dead man’s. 
estate but only a portion of it. But this in 
The plead- 
ings raised a.distinct question between the 
plaintiff and her..children as to their res- 
pective: shares in the’ subject-matter of the 
suit, and an issue was framed for the pur- 
-pose of ‘deciding that question. The pre- 
liminary decreé, moreover,;directed an en- 


4 


_quiry not merely as to the plaintiff's share 


but as to the entire share of Ko Po Cho in 
the subject-matter of the suit. In these 
circumstances it was in their Lordships” 
opinion not” only competent for the’ Court. 
to ascertain and declare the .shares of the 
three children of Ko Po'Cho; it was their ` 
plain duty so to do. In. their’ Lordships’ 
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opinion the decree of the High Court should 
be affirmed and this appeal dismissed. 
They. will humbly advise His Majesty ac- 
cordingly. . : å 
As the respondents have ‘not appeared 
there will be no order respecting costs. 


. D. ° 


Solicitors for the 
Lambert & White. 


Appeal dismissed. 
Appellant :—Messrs. 


: NAGPUR HIGH COURT a 
‘Criminal Revision Application No 93 of 1939 
September 1, 1939 


Boss, J. 
Qazi ABDUL MAJID SHA H— 
APPLICANT 
VETSUS 


-MOHAMMAD SAHEB AZIZUDDIN— 


OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 145, 
147—Personcomplaining about being forcibly ousted 
from possession by other side and asking for attach- 
ment of property and for appointment of Recerver— 
-Whether sufficient to invest Court with jurisdiction 
to proceed under s. 145--Dispute as to right to recetve 
offerings at shrine depending upon right to sit in 
particular spot — Order can be made either under 
s. 145 or s. 147. - 

When a person comes forward and complains about 
being forcibly ousted from possession by the other side 
and asks for attachment of the property and for the ap- 
pointment of a Receiver and asks for action to be taken 
under s. 145, Oriminal P. C., (which relates to land 
alone), there can be no reasonable doubt that he is 
Setting forth all the necessary facts to invest the Court 
me jurisdiction to proceed under s. 145. [p. 123, col. 
Where a dispute regarding the right to receive the 
offerings at a shrine centres round and depends upon the 
right to sit “in a particular spot the dispute relates either 
to the possession of the land or to its use. Therefore 
an order either under s. 1450r under s. 147, Criminal 
P. O., canbe made. 176 Ind. Cas. 127 (2), relied on. 
6 Ind. Cas. 182 (1), dissented from. 103 Ind. Oas. 415 

(5), explained and distinguished. [p. 124, col. 2.] 


Or. R. App. of the order of the Court of 
the Additional Sessions Judge, Werdha, 
dated January 17, 1939. 


Mr Hidayatullah, for the Applicant. 
Mr. M. Adhikari, for the Opposite Party. 


Order —This is an extraordinary case in 
which both sides have totally abandoned the 
positions which they had adopted in the 
First Court and each has now taken up the 
position of his opponent in that Court. 

The question at issue is whether the trial 
Court ‘had jurisdiction to maké an order 
under s. 145, or in the alternative under 
s. 147, of the Criminal P. C. That of course 


depentls upon whether the dispute relates to 
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land or to the user of land. The position 
which the applicant before me adopted in the ` 
First Court was that he was in possessjon 
and that Party No. 2, the non-applicants 
here, were interfering with that right to pos- 
session. Thisis strenuously denied in this 
Court and it is alleged that Party No. 1, the 
applicant here, never referred to the ques- 
tion of possession.at all. All he asked for 
was that Govt. as guardian of the peace, and 
custodian of law and order, should make 
suitable arrangement for the collection of 
offerings made by pilgrims at- a certain 
shrine and for their distribution between the 
parties. He contends that the dispute re- 
lates exclusively to the offerings and has 
nothing whatever to do with the question.of 


_ possession. 


This is exactly the position which had 
been taken up by the opposite party, Party 
No. 2in the First Court. That party now 
abandons that position and states that the 
matter does not relate exclusively to the 
right to receive the offerings but is Insepar- 
ably bound up with the question of posses- 
sion. What I have therefore to determine 
is whether any question about the right to 
possession of this shrine is involved in this . 
case. s 
The proceedings started with the applica- 
tion of Party No. 1, dated February 24, 
1938. Init he stated that he was the land- 
lord of the village in which the shrine is 
situate and the manager of the shrine. Then 
he stated that though he had been in pos- 
sion of the shrine for a long time he feared 
the men on the other side and that therefore 
in order to avoid disputes he filed a civil 
suit against them in the year 1929. In that 
suit the Court of Appeal decided that the 
applicant was not the sole wahtwaidar and 
had not the sole right to the income of the 
shrine. Then he continued after stating that 
during the pendency of the suit a Receiver 


had been appointed, 

“after the suit was decided the applicant took pos- 
session of the shrine in the year 1933 and since® then 
he hes been in peaceful possession of the shrine and 
its management. Soon after the decision of the High 
Court which took place on March 16, 1937, the party 
arrayed against the applicant wanted to take forcible 
possession of the shrine.” 


The applicant then continued with other 
allegations and concluded by asking that a 
Receiver be appointed by the Court to 
manage the shrine and make collections 
from the pilgrims and keep them in deposit 
until the sharers were able to get the dispute 
about their shares determined, 

Then in a later application, dated Janu-, 
ary 31, 1938, the applicant stated that the- 


“1941. 


Receiver who had been appointed in the civil 
sult had ceased to function and therefore the 
Question’ again arose about the right to make 
the eollections from the pilgrims and to 
manage the shrine generally, and the appli- 
cation continued : Sa 

“The non-applicant and his son and relatives, the 
applicants learn, are now conspiring to create somehow 


further trouble and oust the applicants by force from 
the Pahad and Darga.” 


_ They therefore asked the Magistrate to 
take action and “maintain the applicants in 
their rights.” 

Then followed a third statement made on 
February 25, 1938, on solemn affirmation. 
There he asks that -action be taken under 
s. 145 of the Criminal .P. C., and that the 
Darga be immediately placed. under attach- 
ment and a Receiver appointed. The ques- 
tion is whether these various applications 
deal with the right to possession or not. 

In order to understand that it is necessary 
to obtain a clear picture of the manner in 
which the collections from the pilgrims are 
made, The applicant describes that in his 
evidence as witness No. 1 for the party. He 
states there that 

“there is a Gadi on the Darga and Abdul 
Majid has the right to sit on it alone.” 

- Ib is.explained here that the person who 
sits on this Gadi is the one -who receives the 
offerings from the various pilgrims. There- 
fore it is clear that the best and perhaps the 
only feasible method of determining who is 
in possession of the shrine is by seeing who 
has been receiving these offerings and that, 
as I understand it, is the attitude adopted 
by the learned trying Magistrate But to 
continue with the applicant’s evidence: he 
stated later on in his évidence: : 


‘- “From May 2 or 3, 1937, Abdul Majid’s possession” 


has been taken over by force by the Party No. 2. 
From May 3, 1937, till the dateon which this applica- 
tion was presented, I have got documentary evidence 
to prove that Abdul Majid had possession.”’ 


Reading all these applications and the evi- 
dence together it is reasonably plain that 
though the main dispute between the parties 
relates to the income derived from the offer- 


ings made by the various pilgrims who visit- 
the shrine, it is inextricably bound up with . 


the question of possession. It is impossible 


to separate ‘the one from the other so far as 
the dispute now before me is concerned. Of. 


course as an abstract proposition of law it is 
quite clear that one person may be entitled 
to sit on the Gadi and thus receive the offer- 
ings while others are interested only in their 
subsequent distribution. In that sense the 
two questions are separate, but the Criminal 
Courts acting under s. 145 are not interested 
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in the latter of these two positions.- All they 
have to see is which one: of the two parties 
before them is really in possession. There- 
fore when a person:comes forward and com- 
plains: about being forcibly ousted from. pos- 
session by the ether side-and-asks for attach- 
ment of the property and for the appoint- 
ment of a Receiver.and asks for action to be 
taken under s. 145 (which relates to land 
alone), there can, in my opinion, -be no rea- 
sonable doubt that he is setting forth all the 
necessary facts to invest-the Court with juris- 
diction to proceed under s, 145. .. 

Acting on these various applications and 
the statement made on affirmation the learn- 
ed Magistrate issued a preliminary order on 
February 25, 1938. The order is not very 
clear because what the learned Magistrate. 
states is “that a dispute likely to cause a 
breach of the peace concerning the shares in’ - 
the income” exists between the two parties 
before him. If that was all I am clear that 
he would have had no right to proceed under 
s. 145, but he continues: 

“I direct the said Abdul Majid on one side and-Moham- 
med Sahib and others on the other to.............ee08- put in 
written statements of their respective claim as respects 
the fact of actual possession of the said Durgah.”’ 

This last sentence makes it clear that what 
the learned Magistrate was investigating 
was the fact of possession and since in this 
case the dispute about the shares or rather, 
the right to receive the income is inextricably 
bound upon with that possession, the order 
read as a whole relates to the dispute be- 
tween the parties regarding the possession of 
the land. 

Of the rulings cited by the learned Coun- 
sel for the applicant Party No. 1 Guiram 
Ghosal v. Lal Behari Das (1), related exclu- 
sively to the right to worship in a.particular 
shrine and not to the use of the land. But the 
learned Judges went on to state atp. 580°: 

“Tt may be that it is impossible to perform the duties 
of a pujari without entering upon the land on which’ 
the temple is built. Butitis the worship which 19 
disputed and not the use.of the land.” ; 

They therefore came to the conclusion that 
in such a case action could not be taken 
under s.-145. | 

This view, however, is dissented from in a 
decision of the Madras High Court which is 
to be found.in Velappa Goundan v. Rama- 
swami Goundan (2). The learned Judge 
who decided that case states : | 

“It seems to me that where the rad pe is regarding 
a right which is inseparably connected with the use of 

(1) 37 0 578; 6 Ind. Cas. 182. i 

(2) A I R1938eMad. 537 (538); 176 Ind. Cas. 127; 47 
L W 305; (1938) M W N 348; (1938) 1ML J817; 11 R 
M 32; 39 Cr. L J 705. i 
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any land or building, it must be regerded as being 
within the purview of s. 147. Ismay be that the dis- 
pute in actual fact may have more to do with what a 
man does inthe temple after entering into it and not 
so much with hisactualentry into the temple; never- 
theless where the right regarding which a dispute éxists 
is one which is inseparably conneeted with the right 
to enter a building and cannot be dissociated from it 
the dispute cannot be said’to be not one regarding an 
alleged right of user of the building.” 


With these remarks ] agree and respect- 
fully dissent from the interpretation given in 
the Calcutta ruling - 

Another Calcutta case was also relied on, 
namely, Ram Saran Pathak v. Raghu Nan- 
dan Gir (3), but that merely states that : 

“an order made under s. 145 declaring a party entitl- 


ed to the actual possession of atemple and its offerings is 
intra vires as to the temple, but not as to the offerings.” 


Thatin my opinion is unexceptionable. 
The only relevance of the offerings in this 
Gase is to determire who is in possession of 
the land. The Courts under s. 145, can clearly 
not determine who has the right to receive 
these offerings. 

Then there is the Madrascase Kader Bat- 
cha v. Kader Batcha Rowthan (4), which 
merely states that the real point in question 
there made it clear that : 

“a dispute as tothe right to use a mosque between 
persons claiming to be entitled to officiate as Qazr 
therein is a'dispute coming within s. 147 of the Crimi- 
nal P. C.” : 

As regards the ruling in Rao Sobhag Singh 
ý. Thakur Bakhtawar Singh (5), following 
the Calcutta cases just cited the learned A. 
J. C.. had before bim a case in which 
the dispute related exclusively to the 
right to receive a share of the income... It 
had nothing to do with the right to posses- 
sion of the temple nor yet with the right to 
enter into the temple, worship there and re- 
ceive the offerings at that spot. It appears 
to have been conceded that the offerings in 
that case were taken by the Raja of Man- 
dhata and that the dispute centred around 
the manner in which those offerings were to 
be distributed after receipt. Therefore that 
decision has nothing to do with the facts in 
this case. 

The objection taken is a very technical one. 


It is clear that the parties are anything but 


desirable characters—they had broken heads 
on previous occasions and it is eminently 
desirable that a broad and commonsense 
view should be taken and that the action of 
the authorities called upon to deal in a sum- 
mary way with a situation likely to lead to a 
breach of the peace be upheld if that is at all 


(3) 38-C 387; 9 Ind. Cas. 6; 13 © LJ 445,16 0 W N 
574; 12 Cr. LJ 3. 

(4) 29 M 237 (238). i 

(5) 23 N L RBI; 103 Iod. Cas. 415; 28 Or. L J 687; 
A 1 R1927 Nag. 333. 
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possible. As I have said when one views the 
various applications made by the applicant 
and his evidence in a broad and common- 
sense way it is quite clear that thougli the 
main dispute is as regards the right to receive 
the offerings it centres around and depends 
upon the right tosit in a particular spot and 
that relates either to the possession of the 
land or to its use, ‘Therefore the order whe- 
ther regarded as one made under s. 145, or 
under s. 147, is right. The application is dis- 
missed. 


S, Application dismissed. 





MADRAS HIGH COURT 
Second Appeal No. 396 of 1937 

July 31, 1940 

Panprane Row AND ABDUR 
RAHMAN, JJ. 

PATINHARE VALAPPIL POKKER— 
APPELLANT 
VETSUS 


ALAKKAL KUNHEETHUTTI— 


RESPONDENTS 

Malabar Tenancy Act (XIV of 1930), ss. 26, 22, 23— 
S. 26, construction and object — Renewal of part of 
original holding by intermediary in favour of tenant 
in actual possession of that part, validity — Jenmi’s 
redemption suit against kanomdar — Sub-kanomdar 
also defendant — Application by him for renewal— 
Parties to suit agreeing that suit should proceed on 
basis that renewal was already granted by kanomdar 
alone -- Plaintiff held could not subsequently pestle 
from his position and challenge validity of Te- 
newal. 

Section 26, Malabar Ten. Act, is an exception to the 
general rule that a person cannot grant what be does not 
possess himself ; and it was intended to guard or pro- 
tect the interests of sub-tenants or sub-kanomdars who 
get a renewal only from theirimmediate Jandlcrd and not 
from tho ultimate jenmi. It is clear from s. 26, that 
such sub-tenants or sub-kanomdars do derive a valid 
interest under such renewal obtained from the inter- 
mediary though subject to certain conditions which are 
contained inthat section. Hence the renewal in res- 
pect of a portion of the original holding by an inter- 
mediary in favour of the tenant in actual possession of 
that part is valid. 

In the redemption suit by the jenmi agaknst the 
kanomdar, the sub-kanomdar was also a defendant. 
The sub-kanomdar applied under ss. 22 and 23, Malabar 
Ten. Act, for renewal in respect of portion of the suit 
lands in his possession. The parties to the suit agreed 
that the suit should proceed on the basis that the re- 
newal was granted by the kanomdar alone: 

Held, that the parties could not resile from the agres- 
ment and it was not open to the plaintiff to contend in 
second appeal that the renewal must be deemed to be 
regarded as invalid even as between the parties thereto, 
either because it was a renewal granted during the 
pendency of the suit, or on the ground that it was 
actually granted after the suit had- been disposed of. 
No such objection was available to the plaintiff in view 
of his agreement at the trial to proceed on the basis that 
a renewal had been granted already by the kanomdar. 


to the sub-kanomdar. 
| 


1941- 


S. A. aa the decree of the District 
1935." Sonth Malabar, in A. S. No. 400 of 


Mr. P. Govinda Menon, 
lant. 

Mr. N. R. Sesha Aiyar, for the Respon- 
dents. 


Pandrang Row, J.—This appeal comes 
before us as a result of the order made by 
Burn, J., to the effect that an important 
question is raised in this appeal arising out 
of the Malabar Ten. Act which frequently 
comes up for decision and on which there is 
no authority. This question is whether the 
renewal in respect of a part of the original 
holding by an intermediary in favour of the 
tenant in actual possession of that part is 
not permitted under the Malabar Ten. 
Act, XIV of 1930. Before dealing with this 
question a few necessary facts have to be 
stated. Plaintiff No. 1 in the suit is the jenmi 
of the properties and plaintiff No. 218 an 
assignee of his in whose favour the plaintiff 
prays for a decree. Five items of properties 
were demised on kanom tenure by plaintiff 
No. lin favour of the tarwad of defendants 
Nos. 1 to 20 under Ex. A of September 11, 
1911. One of these five 1tems was set apart 
in favour of detendant No. 3 whose assignee 
subsequently got a renewal from the jenmi 
in respect of that item. We are therefore 
not concerned with that item in this case. 
Defendant No. 31 purchased the tarwad’s 
kanom right in the remaining four items in 
a Court sale. Defendant No. 27 is the sub- 
kanomdar of a part of one of these four items, 
namely of Item No. 3. The plaintiff filed a 
suit for redemption of Ex. A and while the 
suit was pending defendant No. 27 put in 
an application. purporting to be under ss. 22 
and 23 of the Act for a renewal in respect 
of the portion of Item No. 3 in his possession 
and making the plaintiff as well as defendant 
No. 31 party respondents. This application 
after several adjournments came on for hear- 
ing on September 5, 1935 the very day on 
which the suit itself came on for hearing and 
was actually tried. 

It is clear from the order of the ‘tial 
Court made on this date on the petition as 


for the Appel- 


well as from the statement contained in- 


para. 19 of the judgment of the trial Court 
that the parties agreed to the following 
course being adopted, namely defendant 
No. 27 was content with getting a renewal 


only from defendant No. 3] and the question - 


whether: such a renewal granted by defen- 
dant No. 31 would be of any force as against 
the eae was left to be décided in the 
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suit which was to proceed: on the basis that 
the renewal had already been granted by 
defendant No. 31 to defendant No. 27. Hav- 
ing regard to the course taken during the 
triaľ of the suit and the hearing of the peti- 
tion based on “the agreement of the parties, 
it is not possible in our opinion to allow 
either party now to resile from the position 
then agreed to, that is on September 5, 1935, 
by the ` partiés concerned. It is therefore not 
open, in our opinion, to the appellant, that is 
plaintiff No. 2 to contend in this second 
appeal that the renewal as between defen- 
dants Nos. 27 and 31 must be deemed to be 
regarded as invalid even as between the 
parties thereto, either because it was a 
renewal granted during the pendency of the 
suit, or on the ground that it was actually 
granted after the suit had been disposed of. 
No such objection is available to the appel- 
lant in view of his agreement at the trial to 
proceed on the basis that a renewal had been 
granted already by defendant No. 31 to de- 
fendant No. 27. The only qusetion therefore 
which remains is what has been mentioned 
at the outset, namely, whether the renewal 
of a portion of Item No. 3 by the inter- 
mediary in favour of the tenant in actual 
possession. is binding on the plaintiffs, that is 
on the jenmi; in other: words, whether 
s. 26, Malabar Ten. Act of 1930 which ex- 
pressly provides what effect renewal should 
have on the rights of the landlord’s landlord 
applies to cases where the renewal is of only 
a portion of the original holding and does 
not take in the entire original holding. 

In s. 26 itself there is nothing to show 
that the provisions thereof are limited to 
cases where the renewal granted by the 
intermediary in favour of the tenant in 
actual possession must be in respect of the 
entire original holding created by the jenmi 
in favour of the intermediary. The relevant 
words are : “And the tenant in actual posses- 
sion of the holding.” It is not disputed that 
the word ‘tenant’ found in this section would 
include a sub-kanomdar like defendant 
No. 27. Ifheisa tenant in actual posses- 


- gion of holding, the holding can only refer 


to. his holding, that is the holding or parcel 
of land included in the engagement to which 
he was a party and cannot be taken to.mean 
the holding created by the engagement 
entered into > by his landlord with the superior 
landlord or jenmi. 


As the section also clearly provides— 
and indeed tHe section seems to have been 
enacted expressly for the purpose—for casés 
where the grantor intermediary for his own 
part .does not obtain a renewal for any’rea- 
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son; in other words the section is an excep- 
tion to the general rule that a person cannot 
grant what he does not possess himself ; and 
it was intended to guard or protect the inter- 
ests of sub-tenants or sub-kanomdars who 
get a renewal only from their immediate 
landlord and not from the ultimate jenmi. 
It is clear from s.» 26, that such sub-tenants 


or sub-knomdars do derive a valid ‘interest © 


under such renewal obtained from the inter- 
mediary though subject to certain conditions 
which are contained in that section, one of 
which is that the landlord is to be free to 
evict the tenant on the ground specified in 
s. 20. other than the ground of non-payment 
of renewal fee. Unfortunately, in this pre- 
Sent case the ground on which eviction is 
sued for is the. ground of non-payment of 
renewal fee, and the right to evict on this 
ground is not saved by s. 26. Some stress 
was placed before us on sub-s. (2) of s. 26, 
which provides for the recovery of the pro- 
portionate share of renewal fee by the jenmi 
from the grantor of the renewal, but we are 
of opinion that this does not affect the 
amplitude of the provisions of sub-s. (1) of 
s. 26. There may be, as suggested by the ap- 
pellant’s Advocate, a misprint in the words 
‘such grantee or interest’ in sub-s. (2), the 
misprint being ‘grantee’ for ‘grantor’ and it 
may be there may be some difficulty in 
exactly calculating the proportionate share 
of the renewal fee in certain given cases. 
But we do not feel called upon to decide 
these matters in the present case in which 
they do not arise. We are satisfied, how- 
ever, that these matters do not affect the 
decision of the general question whether 
s. 26 (1) does apply toa case of this kind, 
that is, toa case of renewal of only a por- 
tion of the original holding which had been 
demised on sub-kanom in favour of the 
tenant in actual possession. This point must 
therefore be answered against the appellant, 


that is to say, s. 26 (1) does apply to such - 


renewals of even parts of the original hold- 
ing. As this-is the only ground on which the 
decrees of the Courts below are attacked it 
follows that this second appeal must fail. 
It is accordingly dismissed with costs. 


N.-D. Appeal dismissed. 
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PATNA HIGH COURT . 
Criminal Reference No. 10 of 1941 
May 13, 1941 ; 
SHEARER, J. - 
RAMDHANI GOPE AND OTHERS— 
PETITIONERS a 
VETSUS - 
JAGESHER MAHTO— OPPOSITE 
PARTY o 

Penal Code (Act XLV of 1860),.s. 498—Factum of 
marriage must be proved—Criminal Procedure Code 
(Act V of 1898), s. 431—Criminal appeal, if abates 
on death of appellant, when appellant is sentenced to 
pay fine. 

In a criminal case under s. 498, I. P. O., it is 
necessary for thé prosecution to prove the factum of 
marriage strictly. 

Ordinarily a criminal appeal abates on the death of 
the appellant. Section 431 of the Criminal P. O., has 
however, been amended so as to provide that this rule will 
not apply when the appeal is from a sentence of fine. 
The fines imposed on the deceased may, if the con- 


_Victions are allowed to stand, be realized from his 


legal representatives. It is undesirable that this should 
be so, when there is no more reason to maintain his 
convictions. 


Cr. Ref. made by the Sessions Judge of 
Gaya, dated January 27, 1941. 


Mr. Rajkishore Prasad, in support of the 
Reference. 


Order.—This is a reference made by 
the learned Sessions Judge of Gaya, under 
s. 438 of the Criminal P. C., recommending 
that the convictions of, and sentences im- 
posed on, two men, Ramdhani Gope and 
Bhikhar Gope, should beset aside. These two 
men were tried along with three others, 
namely, Ramchand Gope, Deva Gope and 
Balchand Gope, and all five of them were 
convicted under s. 498 of thel P. C., and 
sentenced to pay fines of Rs. 50 each, or, 
in default, to undergo rigorous imprisonment 
for one month. Ramchand Gope, Deva Gope 
and Balchand Gope, who are now dead, 
were brothers and had two sisters, Deokalia- 
and Rajkalia, Jagesher Mahto, at whose. 
instance they were prosecuted, asserted that 
he was married to one of these girls, and 
that, on March 5, 1940, her brothers and 
Ramdhani Gope had come to his house and 
taken her away. He further asserted that 
she had subsequently gone through a form 
of marriage with Ramdhani Gope and was 
living with him as his wife. The judgment 
of the learned Honorary Magistrate who ` 
tried the case is a very meagre one, and the 
record, which he has made of the evidence, 


-is so imperfect that portions of.it are extreme- 


ly. difficult to understand. Apparently, 
Summons was obtained against Bhikhar 
Gope on the ‘ground that he ‘was, in some 


* 
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way or other, concerned, either with the 
abduction of the woman, or with the bigam- 
ous marriage, which she went ‘through 
with Ramdhani Gope. At the trial, however, 
no attempt whatever was made by the pro- 
secution to show what this: man ‘had said of 
done. After having been taken through the 
whole of the record by Mr. Rajkishore Pra- 
sad, I am satisfied that the learned Sessions 
Judge is correct in saying that there is not 
an iota of evidence to show that Bhikhar 
Gope has committed any offence. Ramdhani 
Gope, as I have already said, was’ said to 
have gone to Jagesher Mahto’s house with 
his three brothers-in-law, Ramchand, Deva 
and Balchand. The only person examined 
by the prosecution, who claimed lto have 
actually seen the girl being taken away, was 
one Bihari Mahto and, although this man 
said that there were four men with -the girl, 
three of whom were Ramchand andlhis two 
brothers, he was unable to say that Ram- 
dhani was the fourth. It was, of| course, 
admitted that Ramdhani and one ofi the two 
sisters of Ramchand, namely, Rajkalia, 
were living together as husband and wife. 
The defence, however, set up was that 
Rajkalia was in fact the lawful wife of Ram- 
dhani. It was said that she had never gone 
through any form of marriage with Jage- 
sher Mahto, and it was suggested that Jage- 
sher Mahto had brought a wholly false and 
malicious case, as it had, at one time, been 


proposed that Rajkalia should marry him 


and not, as she ultimately did, Ramdhani. 
In criminal case of this kind, it is neces- 
sary for the prosecution to prové the factum 
of marriage strictly. In this particular case, 
no evidence of that kind was, however, led. 
The prosecution appear to have relied merely 
on the evidence of Jagesher Mahto /himself 
and of two brothers, Mahang | Mahto 
(P. W. No. 4) and Moti Mahto |(P. W. 
No 5) who belong to the same| village 
as Rajkalia and her brothers. These men, 
no doubt, said that Jagesher Mahto and Raj- 
kalia e were husband -and wife, but they 
do not seem to have been present at the mar- 
riage. The learned Sessions Judge! in his 
letter of reference, draws attention | to one 
very curious circumstance, namely that, 
when Jagesher Mahto lodged his complaint, 
he said that he was married to Deokalia, and 
not to her sister, Rajkalia. - It is scarcely 
credible that Jagesher -Mahto should have 
been in any-doubt as to which of the two 
sisters ‘he had actually married. 
mistake of this kind was made by him in his 





petition of .complaint, - rather suggests that. 
the defence setup may be true, et there” 


| | 
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were negotiations for his marriage to one of 
the two sisters, which fell through, and that, 
out of resentment, he invented, the story 
contained -in his complaint, being, at the 
time, under the impression that it was not 
Rajkalia, butther sister Deokalia, who had 
been married to, Ramdhani. In any.event, 
whether or not the complaint was a wholly 
false and malicious one, itis, I think, pere 
fectly clear’ that the convictions and sen- 
tences cannot, be maintained. 

The learned Sessions Judge did not re- 
commend that the convictions, of, and sen- 
tences imposed on, Ramchand, Deva and 


‘Balchand should be set aside, apparently be- 


cause Ramchand, Deva and Balchand are 
now dead. It is true that ordinarily a, 
criminal appeal abates on the death of the 
appellant. Section 431 ofthe Criminal P. C., 
has, however, been amended so as to pro- 
vide that this rule will not apply when the 
appeal is from a sentence of fine. The 
fines imposed on Ramchand, Deva and Bal- - 
chand may, if the convictions are allowed ta 
stand, be realized from their legal repre- 
sentatives. It is undesirable that this should. 
be so, as there is no more reason to maintain. 
their convictions than to maintain the con- 
victions of Ramdhani and Bhikhar. In the 
result, then, the reference will be accepted 
and the convictions of and sentences imposed. - 
on all five men will be set aside. 


D. deference accepted. 


MADRAS HIGH COURT 
Civil Revision Petition No. 820 of 1939 
i . October 3, 1940 


: . MOCKETT, J. ° l 
KADIRVELU CHETTIAR—PETITIONE 
VETSUS 
KEMPU CHETTIAR AND OTHERS— 
RESPONDENTS 


Civil Procedure Code (Act V of 1908), s. l44—. 
Object and scope — Construction — Applicability to: 
persons subsequently becoming concerned — Assignee 
from decree-holder realizing amount due under decree 
—Right to restitution against both original decree- 
holder and his transferee. 

Section 144, Civil P. C., should be widely construed. 
Its object is to put right what was originally an error of. 
the Court and restore the parties to the position they 
would have occupied. The word ‘party’ should be given. 
a wide meaning, because it is not confined only tothe 
original parties to the suit, but applies also to persons 
who would become subsequently concerned. When a. 
decree-holder after having obtained a decree, assigns. 
it to a third party, he is presumed to have the, benefit 
of the decree and, when the third party to whom he has 
assigned the decree realizes the ameunt, the right to 
claim restitution arises againgt both:the original <decree- 
holder as well as his assignee. 17 Ind. Cas. 420 (1), 
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Doraiswami Ayyarv. Annasami Iyer (2) and 66 Ind. 
Cas. 545 (3), relied on. 


“GOG. R. P. to-revise an order of the Sub- 
Judge, Chingleput, dated February 27, 1939. 


Messrs. V. T. Rangaswami Iyengar and 
K. Ramaswami Iyengar, for the Petitioner. 

Mr. Y. S. Venkatarama Iyer, for the Res- 
pondents. 


-~ Order.—The point to which Mr. Ranga- 
swami Ayyangar has directed a very inter- 
esting and careful argument does not ap- 
‘pear to have been decided in any. reported 
case. It can be very simply stated. On 
September 20, 1933, there was a decree in 
favour of the present petitioner against; res- 
pondents Nos. 1 to 3 in this petition for 
Rs. 320-7 0. The respondents (the defendants 
in the suit) preferred a civil revision peti- 
tion early in 1934. Jt is numbered, I am told, 
92 of 1934, and so it must obviously have 
been very early in the year. On March 31, 
1934, the decree-holder transferred his dec- 
ree. OnSeptember 29, 1934, the transferee 
decree-holder was reccgnized by Court. On 
May 6, 1936, the civil revision petition was 
heard and decided. The decree of Septem- 
ber 20, 1933, was set aside and a re-trial 
was ordered. Before the civil revision peti- 
tion was decided, the transferee decree-hol- 
der had realized the amount of the decree 
from the judgment-debtors, the present res- 
pondents Nos. 1 to 3. Onthe re-hearing, 
only Rs. 75, with proportionate costs, was 
‘decreed. The present respondents Nos. 1 to 
9 then applied under s. 144, Civil P. C., for 
the recovery of the amount paid by them 
‘to the trarisferee decree-holder and they 


made as respondents to that application both | 


the original decree-holder and the transfe: 
ree. It was mentioned to me that the trans- 

_ feree decree-holder was not made a party to 
the civil revision petitton which resulted in 
the re-hearing. Itis against the order of 
the learned Subordinate Judge on the appli- 
cation for restitution that this civil revision 
petition comes before me. 

_ The learned Judge took the view that 
when a decree-holder, after having obtained 
a decree, assigns it to a third party, he is 
presumed to have the benefit of the decree 
and, when the third party to whom he has 
assigned the decree realized the amount 
from the defendant, the right to claim resti- 
tution as against the original decree-holder 
arises. Hetherefore made an order for res- 
titution against both the original decree- 
holder-and the transferee decree-holder for an 
amount which may be said to represent the 
original decree after deducting the amount 
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of the second decree and making allowances 
Mr. Rangaswami 
Ayyangar has argued that that order is an 
illegal order and that the only person against 
whom restitution can be-made is the'trans- 
feree decree-holder and not the original deo- 
ree-holder. Section 144, which has been fre- 
quently discussed in cases is worded in the 
most comprehensive terms, and I think the 
result ofthe cases is that it should be widely 
construed. Its object is to put right what 
was originally an error of the Court and 
to restore the parties to the position they 
would have occupied. It is argued that, 
after the transfer has been made, the origi- 
nal decree-holder ceased to be a party. In 
my view, that position is covered exactly 
by s. 144. In the décision reported in 
Govindappa v. Hanumanthappa (1), the 
more difficult position, as to. whether the 
transferee decree-holder can be made the 
subject of an order under s. 144, has been 
decided and decided against ihe transferee 
decree-holder.. It seems to methat the case 
before me is precisely covered by s. 144. 
and that the word ‘party’ should be given a 
wide meaning, because it is clear that it is 
not confined only to the original parties to 
the suit, but applies also to persons who 
would become subsequently concerned. ‘That, 
I think, may be derived from the observa- 
tions in two cases. The first is Doraiswami 
Ayyar v. Annasami Iyer (2). At p. 310, 
Subrahmania Ayyar, J. states : 

‘The principle of the doctrine of restitution is that 
on the reversal of a judgment the law raises an obli- 
gation in the party to the record who received the bene- 
fit of the erroneous judgment to make restitution to the 
other party for what he had lost .. . That obligation -it 
is the duty of the Courts to enforce unless it is shown 


that restitution would be clearly contrary to the real 
justice of the case.” 


Now the present party, the original plaint- 
iff, unquestionably received the benefit from 
the erroneous judgment because he was able 
to sell his decree to the transferee decree- 
holder. Inthe Allahabad case Brij Lal v. 
Damodar Das (3), at p. 560, Walsh, J., iter 
reiterating that s. 124, is very wide im its 
terms, says that the word ‘party’ is not used 
in that section in the sense ‘party to the 
suit,’ the expression ordinarily found in other 
parts of the Code, but must mean “party to 
the application.’ I think that what the learn- 
ed Judge intends is that itis not confined to 
the expression ‘party to the suit? but may 
include any other persons who are parties 


(1) 38 M 36; 17 Ind. Cas. 420; A I R 1916 Mad. 745. 
(1912) M W N 1152; 23 M L J 513. - i 
(2) 23 M _306 (310); 10 ML J 207. l 

(3) 44 A 555 (560); 66 Ind. Cas. 545; A I R 1922 All. 
238; 20 A LJ 456; 4 UPL R (A) 74, > 
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to the- application. In my view, the fact that- 
a party to a suit -who has obtained a decree 
wrongly against another person prefers to 
get the immediate: benefit of it by a sale, 
that is to say, a' transfer, rather than waiting 
to execute against the party, in no way 
affects the rights of the original party to re- 
cover in. restitution what he has paid over 
under pressure of the original erroneous 
decree. The fact that he has paid it over 
to a nominee of the original plaintiff seems 
to me wholly irrelevant to his right to reco- 
ver against the person who.caused him to 
make that payment, namely, the original 
plaintiff. I think that any other view might 
open the door to fraudulent transfers to men 
of straw and might’ defeat the very object 
of s. 144. I think the order of the lower 
Court was a proper order and I do not pro- 
pose to interfere with it-in any way although 
if was at one. time suggested that the order 
might be varied by directing that the re- 
medy should be first exhausted against the 
transferee decree-holder. That however is 
not a matter for consideration in revision. 
This petition will be therefore dismissed 
with costs of respondent No. 4. I should 
like to add; and Counsel ‘agree, that the 
references in .Govindappa v. Hanuman- 
thappa (1) to Tangi Joghi v. Hall (4), are 
evidently printing errors and that through- 
out that case the references were intended to 
be to the case of Doraiswamt Ayyar v. 
Annasami Iyer, reported in the same volume 
at p.-306 (2). ` 
N.-D. ~ “Petition dismissed. 


(4)23 M 203; 1 Weir 687. 
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Criminal Procedure Code (Act V of 1898), ss- 287; 
209, 342—Object of s. 209—S. 342, applicability of — 
No prima facie case made out against accused—Magis- 
trate examining accused and recording answers—W he- 
ther duly recorded within meaning ‘of s. 287—If can 
be used to fill up gaps in prosecution evidence — Pre- 
sumption under 5. 80, Evidence Act (I: 0f- 1879), whe- 
. ther applies to such . record — Penal Code (Act XLV 
of 1860), s. 300—Accused charged with causing -death 
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Section 209, Criminal P. C., makes it clear that the 
Magistrate is to examine thé accused not for the pur: 
pose cf filling gaps in the prosecution but for the pur- 
poses of enabling the accused to explain any circum- 
stances appearing in the evidence against him. 
Section 342 is applicable not only to the trial before 
the Court of Ses8ion but also to the enquiry before the 
committing’ Magistrate. Both these ss. 209 and 342 
cast upon the Magistrate the duty to interrogate the 
accused if the facts and cifcumstances proved are of 
such a nature that they tend, if unexplained, to im: 
plicate the accused. The interrogation is to be made in 
order to afford him an opportunity for offering an ex- 
planation. Sections 342 and 209 enable the Magistrate 
to examine'the accused only if there are circumstances 
appearing against the accused in the evidence given by 
the prosecution and answers given by the accused, in 
the absence of such evidence, to questions put by the 
Magistrate, cannot be used for filling up gaps in the 
proof adduced by the prosecution. [p. 132, cols. 1 & 2: 
p. 133, col. 1.) : 
. Where in a case the evidence falls far short of making 
out a prima facie case against the accused, and the 
Magistrate proceeds to examine the accused and record 
his answers, itcannot be said that the examination of 
the accused was duly recorded by him within the 
meaning of that expression in s. 287 and the presump- 
tion under s. 80, Evi. Act, cannot a ply to it. 30 Ind. 
Cas. 447 (2), Mohideen Abdul Rader v. Emperor (3) 
and Reg. -v. Berriman (4), relied on. {p. 132, col. 
2; p. 133, col. 1.1 

Where the charge against the accused, is that she 
intentionally caused the death of her new born infant 
by drowning it in the Corporation syphon, the prosecu- 
tion must not only prove that she was recently delivered 
of a child but also that the body of the child found 
in the cess pool was the body ofherchild. Theaccused 
cannot be convicted merely on the evidence that she 
was seen in an advanced state of pregnancy and that 
her appearance and the state of the room that she 
occupied on the date of the alleged offence indicated that 
she had been delivered of a ‘child, and thatthe dead 
body of the child was found-in the syphon. [p. 131, 
Cols. 1&2.) ` i 

The fundamental principle upon which the adminis- 
tration of criminal justice is founded in this country, is, - 
that an accused person must be presumed to bein- 
“nocent until the contrary is AN | by credible testi- 
mony adduced by the Crown, a duty cast upon the pro- 
‘secution and on the-prosecution alone though certain 
limited exceptions under specified safeguards are no 
‘doubt to be: found in the Criminal P. C. and the Evi. 
Act. Mohideen Abdul Kader v. Emperor (3) and 
Basanta Kumar v. Queen-Empress (5), referred to. [p. 
133, col. 2.] f l \ 

In the trial: of an accused for a crime, or for that 
matter even in the trial of a civil cause, suspicion can- 
not be made the ground of a finding by the Court or 
jury asthe case may be. [p. 131, col. 1.] $ 


“ The Crown Prosecutor, for the Crown. 
Mr. N. Rangachari, for the Accused. . 


e Charge tothe jury ; 

- The accused in this case has been charged 
with having committed the offence of mur- 
der by. intentionally causing the death of her 
new born infant by drowning it in a Cor- 
poration syphon (cess-pool) on or about April 
9, 1940, at-Madras. .The facts.deposed to: by, 
the witnesses called for the prosecution may 
be. briefly summarised as follows ¢ ° 


| | 
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The accused is a widow with six children 
living at No. 16, Bhashyakaralu Naidu Street, 
George Town, Madras. She was keeping a 
betel-nut shop in No. 01, Krishnappa Naicken 
Agraharam, George Town. On the morning 
- of April 10, last at-about 10 a. °M. Madurai 
Naicker, P. W. No. 1, living in No. 30, Bha- 
shyakaralu Naidu Street, found that the 
drain in his court-yard was obstructed. He 
went out to the street and examined the 
syphon in front of his house to find out what 
the cause of obstruction was. He removed 
the cement lid and then removed the iron 
bucket in the syphon ; and when he looked 
in, he found first, five fingers of the palm of 
the left hand of a dead child and then he 
noticed also the head. He went to the Police 
Station at the Seven Wells almost immedi- 
ately and reported to the head constable pre- 
sent at the Police Station what he found in 
the syphon. -The Sub-Inspector in charge of 
that station (Mr. Ramanujam) examined as 
P. W. No. 12, followed by a constable anda 
head constable came to the front of Madurai 
Naicker’s house and found in the syphon the 
hand and headofa dead child as reported 
by Madurai Naicker. The body was taken 
out at the instance of the Police by Jogi 
Veeraraghavan and it was found to be the 
dead body ‘ofa recently born male child. The 
Sub-Inspector,P W.No 12, had the body 
removed to the:Police Station and from 


there it was sent under Police custody to the 


eneral hospital for post mortem examina- 
an: Dr. Siva Naidu, P. W. No. 3, 
Professor of Medical Jurisprudence attached 
to the Medical College, Madras, held tke post 
mortem examination and found the condi- 
tion of the corpse in the state described by 
him in his certificate. It is unnecessary to 
go into details for the present purpose ; but 
Dr. Srinivasalu Naidu, expressed the opi- 
nion in his certificate that the infant over 
whose body he held the post mortem exami- 
nation should have been alive when born 
and drowned in the cess-pool—an opinion 
which he repeated in his evidence before the 
Court here. “The accused was arrested at 
about 11-30 on April 10, 1940, by P. W. No. 
12, and three sarees were seized from her. 
That night she was sent by Mr. Ramaseshan, 
Sub-Inspector, Crimes Branch (P. W. No. 14) 
to the Gosha Hospital, Triplicane, for medi- 
cal examination. Miss Oommen, the Resi- 
dent Medical Officer of the Hospital, exa- 
mined.the person af the accused at 3 a. M. on 
the morning of April 11, 1940,and from the 
appearances found she came to the conclusion 


that, she must have been recently delivered of. 


a child and that opinion was repeated by her 
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before this Court during the course of the 
evidence that she gave here. The three arti- 
cles of clothing seized from the accused by 
P. W. No. 12, along with another saree and 
a jacket recovered from her at the Gosha 
Hospital were .sent to the Govt. Chemical 
Examiner and on examination he detected 
blood on one of the articles, namely M O 1, 
a torn, dirty, grey, cotton cloth with red and 
white cross stripes and red, green and white 
borders, on which were brownish stains. This 
was one of the three articles seized by Sub- 
Inspector Ramanujam from the accused 
when he arrested heron April 10, 1940. A 
specimen of the stains found on-it was sent 
to the Imperial Serologist for the purpose of 
ascertaining whether the stains were stains 
of human blood and his report (Ex. G-]) ` 
which has been exhibited on the side of the 
prosecution is that the cloth (M. O. 1) was 
stained with human blood. Mr. Ramaseshan 
who was examined as P. W. No. 14, Sub- 
Inspector of the Crime Branch, was in charge 
of the investigation. It was he who took 
charge of the articles of clothing seized by 
P. W. No. 12, and also of those recovered 
from the accused at the Gosha Hospital. 

Evidence has been called by the prosecu- 
tion of three witnesses, namely P. Ws Nos. 6 
7 and 8, two of whom, P. Ws. Nos. 6 and 8, 
were tenants living in No. 5b, Krishnappa 
Naicken Agraharam, the place where the 
accused was keeping the betel-nut shop,. and 
the third P. W. No. 7, was the owner of the 
house. Briefly their evidence is that they 
had seen her about April 6 or 7 and found 
her abdomen prominent, in other words, 
found signs of advanced pregnancy on her, 
On the night of the 10th when the accused 
was arrested, P. W. No. 7, the owner of the 
house was there and noticed that the size of 
the accused’s abdomen had diminished or, as 
he put-it, it was not so big as it was before. 
That statement is corroborated by the evi- 
dence of P. W. No. 8, a goldsmith, who was 
a tenant in the same house as the one in 
which the accused was having her shop? The 
prosecution also called the Kanakupillai in 
charge of the burial ground at Washer- 
manpet to which place the bodies of persons 
who died in Bhashyakaralu Naidu Street are 
ordinarily taken. He deposed that no dead 
body_of any child was brought to the burial: 
ground between April 8 and 11, last. 

This is the substance of the evidence ad-- 
duced by the prosecution. It seems to me 
that here is a quantity of evidence tending 
to show, if believed, that’ the accused was 
Seen in an advanced state of pregnancy 
about April 6 or 7 last and was delivered of a. . 


~ 
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child on or about April 9. The evidence, if 
believed, would seem to establish that on the 
moyning of the 10th there was found in the 
syphon in front of Madurai Naicker’s house 
the dead body of a recently born male child; 
but there is no evidence that that child was 
the child born to the accused, nor any direct 
evidence tending to show that it was the ac- 
cused that deposited the child in the syphon. 
The charge against the accused, it may be re- 
membered is that she intentionally caused the 


“death of her new born infant by drowning it 


in the Corporation syphon That being the 
charge against her the prosecution must not 
only prove that she was recently delivered of 
a child but also that the body of the child 


- found in the cess-pool was the body of her 


child. The facts deposed to by the prosecu- 
tion witnesses no doubt amount to’ circum- 
stances causing a suspicion against the ac- 
cused ; but in the trial of an accused for’ a 
crime, or for that matter even in-the trial of 
a civil cause, suspicion cannot be made the 
ground of a finding by the Court or jury as 
the case may be. 

Learned Counsel for the accused placed 
before me formy consideration the decision 


in Reg. v. Williams (1), of Montague Smith, . 


J. That was a case in which the learned 
Judge held that there was‘no sufficient ‘evi- 
dence to go to the jury on the offence charged 
and accordingly directed them to return a 
verdict of not guilty. The offence charged 
was that the accused had concealed the dead 
body of her newly born infant. The facts 
proved in that case by the prosecution are 
clearly stated in the headnote. A woman 
apparently pregnant, while staying at an inn 
at Stafford, received by post, on August 28, 
1870, a Rugby newspaper, with the Rugby 
post mark on it. Onthe same day her ap- 
pearance and the state of her room seemed 
to indicate that she had been delivered of a 
child. She left for Shrewsburry next morn- 
ing, carrying a parcel. That afternoon a 
parcel, was found in a waiting room at 
Stafford Station. It was the dead body of a 
newly born child, wrapped in a Rugby 
Gazette of August 27, 1870, bearing the Rug- 
by post mark. There is a railway from 
Stafford to Shrewsbury, but no proof was 
given of the woman having been at the 
Stafford Station. The judgment which was 


very short was as follows: | 

“It is impossible to proceed with this case. The gist 
of the offence charged in the indictment is the con- 
cealment, by the prisoner of the dead body of her child 
(the italics are mine). The evidence as to the identi- 
fication ofthe body does not seem to me, sufficient, A 
man cannot be convicted of murder unlessthe corpse of 


(1) (1867) 11 Cox.C C 684, © 
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the murdered person is found, otherwise the prisoner 
charged might be executed, and tlie-individual supposed 
to have been killed by him proved to be in. fact living. 
So in the present case, thechild of which the. prisoner 
15 e2id to have been delivered may, at this moment, be 
somewhere alive. I must direct youto return a verdict 
of not guilty.” 5 : 

The facts of this case come very close to 
the facts ofthe case now before me. - There 
Was In that case, as in this, evidence suff- 


cient to goto the jury that the accused was 


seen in an advanced state of pregnancy on 
August 28, 1870, There was evidence in that 
case, aS in this, that her appearance and the 
state ofthe room that she occupied in the inn 
on the date of the alleged offence indicated 
that she had been delivered of a child. There 
was however in that- case; one circumstance 
for which there is no counterpart here, viz., 
that she left for Shrewsbury next morning 
carrying a parcel. A parcel was found at 
the Stafford: Station containing the dead 
body of a newly born child and there was a 
railway from Stafford to Shrewsbury. This 
circumstance has its counterpart-in the pre- 
sent casein the factthat there was in the 
syphon in front of Madhurai Naicker’s house 
the dead body of a newly born infant. 
What was not proved inthat case, was that 
the woman was seen at the Stafford. Station. 
What is not proved in thiscase is that the 
woman Was seen near or about the syphon 
in which the body of the child was discover- 
ed.- It will therefore be quite apparent 
that, if there was no evidence to go to the 
jury in the case cited, it cannot be held that 
there is evidence in the case before me either 
sufficient in quantity or character to put it 
before the jury. “a! 


It is, however, necessary to refer to one 
other matter in this connection. Practically 
the same evidence asthe evidence adduced 
in this Court seems to have been put before 
the Magistrate who has committed the case 
to the Sessions. I have seen the record of 
the depositions of the prosecution witnesses 
before the committing Magistrate andI am 
satisfied that there was no evidence -before 
the committing Magistrate to indicate that 
the body found in thesyphon was the body 
of the child born to the accused. In other 
words, the link, thatis wanting before me 
was wanting-also in the committing Magis- 
trate’s Court. Thatis to say, the evidence 
such as it was recorded by the committing 
Magistrate was not sufficient to implicate 
the accused.. At the end°of the evidence 
adduced by the prosecution before him the 
committing Magistrate put the following 
question and recorded the following ans- 
wers : 


t 


“< behalf here ? 
è A 


a ow 
. 
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“Q. Have you any witnesses to be examined on your 


. No:- x zea - j 
Q. You have heard the evidence of the prosecution 
witnesses. What have you to say ? . 
A. What I.did is a wrong act. The Police have 
taken charge. of the bangle, which I was wearing. I 


| have six children. J was carrying and I gave birth to 


a child. I went tothe latrine and there I gave birth to 


`a still born child. I kept the child for about ten ` 


minutes and as there wasnolife I took it and threw it 
in-the cess-poal opposite.” 
Tf this answer was an answer which could 


be said to have been duly recorded within 
the meaning of 3. 287, Criminal P C., it 
would undoubtedly take the case of the pro- 
secution much farther in that it provided 
material upon which the missing link could 


be found. Section 287, Criminal P. O., says 
. this: 


‘The examination of the accused duly recorded by or 


- pefore the committing Magistrate shall be tendersd by 


the prosecutor and read as evidence.” 

As I indicated, if the examination of the 
accused which resulted in the answers 
which I read just now can be said to have 


“been duly recorded by the -committing 
' Magistrate, the answers should be tendered 
by the prosecution and it is open to the 


Court to read those ‘answers as evidence in 
the case. J may at once say that the prose- 
cution “did tender the record of the exami- 
nation of the accused by the committing 
Magistrate and the only question for consi- 
deration is) whether it could be read as 
evidence in this case. The condition for its 


‘being réad as evidence is that it should 


have been duly recorded as I have said. 
For the purpose of finding out whether the 
answers Gan be said to have been duly 
recorded, reference must be made toss. 209 


„and 342, Criminal P. CO.” Section 209 says: 


“1. When the evidence referred to in, s. 208, 
sub-ss. (1) and (3) (that is, the evidence of the complain- 
ant and the evidence of the witnesses called and the 
documents produced by the prosecution) has been taken, 
and he has if necessary examined the accused for the 
purpose of enabling him to explain any circumstances 
appearing in the evidence against him, such Magistrate 
shall, if he finds that there are not sufficient grounds 
for committing the accused person for trial, record his 
reasons and discharge him unless it appears to the 


‘Magistrate that such person should be tried before him- 


self or some other Magistrate, in which case he shall 


proceed accordingly. 


2. Nothing in this section shall be deemed to pre- 


‘vent a Magistrate from discharging the accused at any 


previous stage of the case if, for reasons to be recorded 
by such Magistrate, he considers the charge-to be 
groundless.” 


: ..The section makes it clear that the Magis- 


trate is to examine the accused nof for the, 


purpose of filling gaps in the prosecution 


“but for the purpose of enabling the accused 


to-explain any circumstances appearing in 
the evidence against him. It may be that it 
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is not obligatory on the Magistrate to exa- 


. mine the accused unless he decides to 


commit the accused, in which case he is 


- bound to examine the accused and that only 


for the purpose mentioned. Section 341 lays 
down the rule of procedure on this point in 


almost thesame terms. Section 342 (1) says: 
“For the purpose of enabling the accused to explain 
any circumstances appearing in the evidence against 


“him, the Court may, at any stage-of any inquiry or 


trial without previously warning the accused, put such 
questions to him as the Court considers necessary, and 
shall, for the purpose aforesaid, question him generally 


_on the case after the witnesses for the prosecution 


have been examined and before he is called on for his 
defence.” | 

Olause (3) says: 

“The answers given by the accused may be taken 
into consideration in such inquiry or trial, and put in 


. evidence for or against him in any other inquiry into, or 


trial for, any other offence which such answers may 
tend to show he has committed.’’ 


Section 342, as I understand, it is appli- 


“cable not only to the trial before the Court 


of Session but is applicable also to the 
enquiry before the committing Magistrate. 
Both these ss. 209 and 342 cast upon the 
Magistrate the duty to interrogate the ac- 
cused if the facts and circumstances proved 
are of such a nature that they tend, if un- 
explained, to implicate the accused. The 
interrogation is to bè made in order to afford 


“him an opportunity for offering an explana- 


tion. Section 80, Evi. Act, relating to the 
presumption regarding documents produced 


asa record of evidence says: > . 

“Whenever any document is produced before any 
Court, purporting to be a record or memorandum of 
the evidence, or of any part of the evidence, given by 
a witness in a judicial proceeding or before any officer 
authorised by law to take such evidence or to be a 
statement or confession by any prisoner or accused 
person, taken in accordance with law, and purporting 
to be signed by any Judge or Magistrate, or by any 
such officer as aforesaid, the Court shall presume that 
the document is genuine; that any statements as to 
the circumstances under which it was taken, pur- 
porting to be made by ths person signing it are, . 
true, and that such evidence, statement or confession 
was duly taken.” 


The section merely purports to lay down 
the presumption to be drawn in the absence 
of positive evidence, viz., that a statement 
or confession given by an accused person or 
prisoner and signed by the Judge or Magis- 
trate was taken in accordance with the law- 
and that such statement or confession was 
duly taken. That presumption cannot be 
drawn in the present case in view of the 
nature and character of the evidence before 
the committing Magistrate which, even if 
taken at its face value falls far short of mak, 
ing.out a prima facie case against the accus- 
ed. If, therefore, in a case in which the eyi- 
dence so falls short, the Magistrate proceeds. 
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to examiine the accused as.he did in the pre- 
sent case, and record his answers, could it be 
said that the examination of the accused was 
duly recorded by him within the meaning of 


that expression ins. 287? On this point I’ 


have the advantage of the guidance afforded 
by the decision of a Bench of this Court in 
In re, Abdullah Ravuthan (2). That was a 
case where there were seven accused who 
had been charged with having forged a pro- 
missory note. The preliminary enquiry into 
the offence was held by the committing 
Magistrate who committed the accused to 
take their trial in the Sessions Court. There 
was no evidence adduced by the prosecution 
before the committing Magistrate to show 
that accused No. 2 forged the promissory note 
‘or that accused Nos.6 and 7 attested the 
forged promissory note. 

At the end of the prosecution evidence be- 
fore the committing Magistrate, accused 
Nos. 2, 6and 7 were asked the following 
question: “You heard what the prosecution 
witnesses stated. What do you say?” and 
they gave answers indicating that accused 
No. 2 had the promissory note in question pre- 
pared by his younger brother and he got the 
. signatures of the witnesses appended to it. 
Accused No. 6 admitted that in response to a 
request from accused No. 2 he took the pro- 
missory note from the complainant and at- 
tested the document. Accused No. 7 also 
made a similar statement admitting his at- 
‘testation of the promissory note charged as a 
forged document in the case. As against 
‘these accused, beyond the admissions contain- 
ed in the answers given by them to the. com- 
mitting Magistrate, the admissibility of which 
Was in question, there was no evidence what- 
ever, These accused were convicted and in 
the appeal preferred by them the point was 
‘taken that as there was no evidence given by 
the prosecution to connect them with the for- 
ged document,.before the committing Magis- 
‘trate, the Magistrate was not entitled to put 
any questions to them or to take any state- 
meni from them. It was said that s. 342— 
the’ same may be said of.s. 209, as well— 
enabled the Magistrate to examine the accus- 
ed only if there were circumstances appear- 
ing against the accused in the evidence given 
by the prosecution and that answers given by 
-the accused in the absence of such evidence 
to questions put by the Magistrate, could not 

be used for filling up gaps in the proof ad- 
duced by the prosecution. The appeal was 
heard by a very strong Bench of this Court 
consisting of Sir John Wallis, ©. J. and 
a (2) 39 M770; 30 Ind. Cas, 447; AIR 1916 Mad. 407; 
16 Cr. L J 623. i . , 
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Coutts-Trotter, J., as he then.avas, the judg 
ment of the Court being delivered by the 
latter. The Court observed : : 
“The admissions in the Court bélow were made in: 
angver to an invitation from the committing Magistrate -- 
to say what they had to say. At'the time when these- > 
Statements were made in the Court of the committing 
Magistrate the prosecution had given no évidence at all 
involving any one of these accused, as‘appears from an` 
examination of the record of the evidencs given in that. 
Court. Section 342, Criminal P. O., only gives the Magis- 
trate the right to question the ‘accused for the purpose 
of enabling him to explain any circumstances appearing 
in the evidence against him. We think that where no 
evidence has been given ‘implicating the accused, the 
Magistrate has no right under the statute to put ques- 
tions to the accused or invite him to make a statement. 
We, further, think that if a statement is made by. the 
accused in such circumstances itis not admissible evi-. 
dence against the accused on his subsequent trial.” 


The learned Judges in support of their opi- 
nion relied upon an earlier decision of this 
Court in Mohideen Abdul Kader v. Emperor 
(3) and the decision in the English case in 
Reg. v. Berriman (4).. This decision in In 
re, Abdullah Ravuthan (2) contains a clear 
pronouncement that answers recorded by the 
Magistrate from the accused in the absence 
of evidence adduced by the prosecution im- 
plicating the accused are not. admissible in 
the trial of the accused later in the Court of 
Session. Though s. 287 is not in terms re- 
ferred to, it appears to my mind that when 
the learned. Judges were considering the 
question of the admissibility of the answers 
in evidence they must have done so only with 
referetice to s. 287. That principle that gaps 
in the case of the prosecution cannot be filled . 
in by answers elicited from the accused dur- 
ing his examination by the Court is too well- 
settled to need a citation of authority. That 
principle is clearly stated in Basanta Kumar 
v. Queen-Hmpress (5) and repeated in Mohi- 
deen Abdul Kader v. Emperor (3). These 
decisions are in my view entirely consistent 
with the fundamental principle upon which 
the administration of criminal justice is found- 
ed in this country, and that is, that an ac- 
cused person must be presumed to be inno- 
cent until the contrary is proved by credible 
testimony adduced by the Crown, a duty cast 
upon the prosecution and on the prosecution 
alone. Certain limited exceptions- under 
specified safeguards are no doubt to be found 
in the Criminal P. C. and the Evi. Act. State- 
ments in the.nature of a confession made by 
an accused, provided they are free and volun- 
tary,in other words, not induced by a promise 
of advantage and not procured by threats, are 
declared admissible by faw. Apart. from 

(3) 27 M238; 2 Weir 408, i 
(4) (1852) 6 Cox. GO 388, 
(5) 26°C 49, É 


134 


confessions, it appears to me that there is no 
warrant for supplementing the evidence for 
the prosecution by statements obtained from 
the accused as the result of judicial mterro- 
gation. The purpose of interrogation ‘by 
Court or by the committing*® Magistrate is 
merely to obtain an explanation from the ac- 
cused in respect of circumstances appearing 
against him. That this is the only legitimate 
purpose of the interrogation is not to be for- 
gotten and it is not to be extended to cases 
where the prosecution evidence does not go 
far enough and tend to involve the accused in 
guilt. 

I must, therefore, hold that in this case no 
‘proof has been adduced by the prosecution to 
show that the body of the child found in cess- 
pool was the body of the child of which the 
accused was delivered. Nor is there any 
proof that it was the accused that deposited 
the body in the cess-pool in front of Madurai 
Naicker’s house. The link, the most import- 
ant link, in the chain of evidence by which 
the offence can be brought home to the accus- 
ed is wanting. I must withhold the case from 
the jury. (At this stage the jury are called 
in and addressed by his Lordship as follows:) 
“Gentlemen, , 

A question of very great importance has 
arisen for my consideration and I have come 
to the conclusion that there is no sufficient 
évidence to go to the jury. I, therefore, 
direct you to return a verdict of ‘not guilty’.” 
` (The jury accordingly returned a unani- 
mous verdict of “not guilty.’ 

“Order. — The jury at my direction having 
returned a unanimous verdict of “not guilty” 
the accused is acquitted and she will be set at 
liberty immediately. ; 


N.-S. Accused acquitted. 


a 
a 





CALCUTTA HIGH COURT 
Appeal No. 194 of 1939 
June 5, 1940 
EDGLEY, J. 
ABDUR ROUF AND oTHERS— 
DECREE-HOLDEBRS—APPELLANTS 
- VETSUS ; 
ABDUR RAHIM AND OTHERS— 
JUDGMENT-DEBTORS— RESPONDENTS 
Mortgage — Execution — Moritgage-decree — Whole 
decreeif can be executed at different times against 
separate items of judgment-debtor's property — Ere- 
cution against part of mortgaged property insuffici- 
ent to satisfy decree*— Decree-holder,if can proceed 
against other items of property—Failure to proceed 
against entire property whether amounts to waiver 
of right todo soin subsequent execution case. 
The.whole of a mortgage-decrea can be put into exe- 
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cution at different times against separate items of 
judgment-debtors’ property. If in execution procesdings 
against a portion of the mortgaged property only, the 
mortgagee fails to realize his full dues, there 1g no 
reason whyhe should not proceed against some other 
items of the mortgaged property, and it certainly cannot 
be said that by failure to proceed against the entire pro- 
perty he waives his right to doso in a subsequent ex- 
ecution case. 126 Ind. Cas. 764 (1) and Huro Sunkur 
v. Taruck Chunder (3), not approved. 
[Case-law relied on.] 


A. from the appellate order of the Dis- 
trict Judge, Birbhum, dated April 21, 1939. 

Mr. Abul Quasem (No. 2), for the Appel- 
lants. 

Mr. Asoke 
No. 1. 


Judgment.—In the case out of which 
this appeal arises the decree-holders had 
obtained a final mortgage decree against 
certain persons on March 28, 1935, and this 
decree was subsequently affirmed on appeal. 
Thereafter, on May 25, 19387, the decree- 
holders put this decree into execution in 
exectition case No. 50 of 1937 and in that 
particular execution proceeding they brought 
to sale the interest of defendant No. 1 Pran 
Gobinda Bhandari in the mortgage pro- 
perty. The sale took place on August Ll, 
1937, and the interest of this particular 
judgment-debtor was sold for the sum of 
Rs. 175. Thereafter the decres-holders in- 
stituted a further execution case No. 81 
of 1938, for the realization of the balance ‘of 
theirdues which amounted to Rs. 113-10-6. 
On this occasion they proceeded against the 
interest of defendant No. 2, Abdur Rahim 
alias Manglu Mian, in certain items of the 
mortgaged property which he had purchas- 
ed from Pran Gobinda Bhandari subject to 
the mortgage. In these proceedings an 
objection was filed by Abdur Rahim under 
s. 47, Civil P. C., in which he maintained 
that the decree could not be executed against 
him as the first execution proceedings had 
been taken only in respect of the property 
of Pran Gobinda Bhandari, defendant No. 1, 
and, this being the case, it was contéhded 
by Abdur Rahim that no further execution 
proceeding against him was maintainable 
and the decree-holder must be deemed to 
have waived any right which he may have 
had to proceed in execution against Abdur 
Rahim. This contention was accepted by 
the first Court and the decision of the learn- 
ed Munsif was affirmed on appeal by the 
learned District Judge of Birbhum. It is 
against the latter decision that a further 
appeal has been filed in this Court. 

In arriving at his decision the learned 
District Judge places some reliance. upon 
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two decisions of this Court, viz., the case in 
Shyama Charan v, -Protap Chandra Das 
. (1) and that‘in Jagdish Nath Roy v. Nafar 
Chandra Pramanik (2). As pointed out 
by the learned Judge himself, the second 
of these cases is distinguishable on its facts 
and itis of very little assistance with re 
‘ference to the question which has to be 
decided in this case. In the former case 
oe Mukherji and Guha, JJ. observed 
at : ; 

“it is well settled thata portion of an entire decree 
for- which execution was not once claimed cannot form 
part of a subsequent claim in execution.” 

The cases upon which the learned Judges 
relied in support of this proposition have 
not been cited in their judgment. Itis pos- 
sible that they may have relied upon cer- 
tain observations of Sir Barnes Peacock, C.J. 
in Huro Sunkur v. Taruck Chunder (8) 
which were to the effect that after a decree 
is perfect for execution in its entirety, the 
execution-creditor cannot take out one exe- 
cution for one part (e. g., wassilat) and 
another for another (e. g. costs or interest on 
costs) nor can he by assignment split it up 
and subject the judgment-debtor to a 
plurality of executions. 
held subsequently by this Court in kadha 

‘Kishen v. Radha Pershad (4), that where a 
decree gave various reliefs of a different 
character the Civil P. C. did not prevent a 
person from making separate and successive 
applications for execution of the decree, in 
respect of each such relief. Further, in 
Upendra Nath v. K. B. Dutt (5), the learned 
Judges did not give effect to the observa- 
tions of Sir Barnes Peacock, C. J. in 
Huro Sunkur v. Taruck Chunder (3) and 
followed the view taken in Radha Kishen 
v. Radha Pershad (4) cited above. They 
pointed out that there was no authority for 
the proposition that the principles of O. I, 
r. 2, Civil P. C., applied to an application 
for the execution of a decree and that 
there was nothing to prevent successive ap- 
plications for the execution of a portion of 
a decree frombeing made. Itis therefore, 
somewhat difficult to understand, at any 
rate as far as this Court is concerned, how 
the learned Judges came to the conclusion 


in 1930, in Shyama Charan v. Protap Chan-. 


dra Das (1) that it was well settled that a 
portion of an entire decree for which execu. 

(I) 34C W N 907; 126 Ind. Cas. 764; A TR 1930 Cal. 
349; 51 C L J 280; Ind. Rul. (1930) Cal. 780. 

(2) 350 W N 12; 131 Ind. Cas. 698; A I R1931 Cal. 
427; Ind. Rul. (1931) Cal. 490. 

(3) 11 W R 488; 3 Beng. L R AC 114. 

(49 18 O 515. TK 

(9) 53 O 582; 96 Ind, Cas. 562; A I R 1926 Cal. 1019; 
43C LJ 596. Bee ak an 
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tion was not once claimed cannot: form part 
of a subsequent claim’in execution. It is 
true that in a later case, Kusum Kamini 
Debi v. Sailes Chandra (6) Nasim Ali and 
Kfundkar, JJ. pointed out that 


“there is no provfsion in the Civil P. O., under which 
a decree-holder who has obtained a decree can divide a 


decree into several parts and execute them piecemeal 


in different Courts or in the s#me Court.” 
and this appears to have been the vie 
taken by the Bombay High Court in Panaji 
Girdhar v. Ratanchand (D. But even now 
it can hardly be said that this point has 
been finally settled in this Court and it is a` 
matter which will doubtless come up for 
further consideration. l 

Although the learned Adyocate for the 
respondent in this, case has strenuously 
argued that the decree-holders in the case 
with which we are now dealing, were seek- 
ing to execute the decree piecemeal, this 
does not appear to have been the case. In 
both the execution proceedings, which were 
filed in connection with this matter, the 
decree-holders, sought to put into execution 
the whole of the decree which had been 
obtained by them. But they proceeded im 
execution against different items of the 
mortgaged property in the two proceedings. 
Their object appears to have been, if pos- 
sible to realize the whole of their dues from 
the sale of Pran Gobinda Bhandaris pro- 
perty in the first execution proceeding, “but 
as they failed to doso, they then proceeded 
against certain items of the mortgaged pro- 
perty which were in the possession of the 
other judgment-debtors. In my view, the 
procedure which they adopted in this res- 
pect was both legal and proper, as it is 
undesirable that any judgment-debtor should 
be unnecessarily harassed. by having execu- 
tion proceedings taken against more of his 
property than is absolutely necessary. for 
the purpose of satisfying a decree’ to which 
he may be a party. The cases to “which 
reference has been madè all appear to 
relate to piecemeal execution of a decree and 


-are not cases.in which the whole of the decree 


was put into execution at different times 
against separate items of the judgment-deb- . 
tor’s property. In this conhection, it was 
pointed out in Murari Ram Das v. Rasik 
Lal (8) that the intention of the Legislature 
in enacting O. XXXIV,r.5 (3), Civil P. C. 
was to confer a right upon the mortgagee 
ordinarily to realize his security. by bring- 
(6) 38 0 W N 1053; 154 Ind. Oas. 654 (2); AI R 1935 


_ Cal. 118;7 RC 313. 


(7) 57 B 468; 146 Ind. Cas. 343; A I R1933 Bom. 364; 
35 Bom.L R 620; 6 R B 150. ; 

(8) 1L R (1939) 2 Oal. 455; 186 Ind. Cas, 857; AT R 
1940 Cal. 159; 12 R O 533. . | : 
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ing ony a part of- the mortgaged property 
. to sale provided that- he was satisfied that 
the sale of a portion of such property would 
be sufficient for the purpose of enabling him 
to realize his dues. , as 
Inmy view if in execution proceedings 
against a portion of the mortgaged property 
only the mortgagee fails to realize his, full 
dues, there is no reason why he should not 
proceed against some other. items of the 
- mortgaged property, and it certainly cannot 
be said that by failure to proceed against 
the entire property he waives his ‘right to 
do so in a subsequent execution case. In 
this view the judgment of the lower Appel- 


late Court cannot be supported. It will 


therefore be set aside and this appeal is ac- 
cordingly allowed with costs throughout. 
The hearing fee is assessed at three gold 


mohurs. The execution will be allowed to 
proceed. 
D. ` Appeal allowed. 


he 


_ _ LAHORE HIGH COURT 
- Criminal Revision Petition No. 1496 of 
` 1940 
November 15, 1940 
SKEMP, J. 
SAT PARKASH-~ Convicr— 
PETITIONER 
Versus 
KMPEROR—Opposire Party 

Defence of India Act (XXXV of 1939), Rules under 
—Rr. 34 (6) (d), 34 (6) (k)—Speech ‘held offended 
against’ r. 34 (6) (d) and r. 34 (6) (k). 

_Held, that to say at a meeting held on “Jallianwala 
Bagh -Day ” that- a British Officer of high rank 
(General Dyer) “played Holi with the blood of In- 
dians’’ does bring Govt. into hatred and contempt and 
the offence falls under r. 34 (6) (d, made under Defence 
of India Act, 1939. 

Accused used words somewhat to the following 
effect: it is rumoured that the German will attack 
India, Why should the German bomb India? He says 
that. if Indians act with the English against me, then 
he will certainly attack India and destroy it: if not, 

am an Arya, the Indian is also an Arya and my. 
brother: É j 

, Held, that the speech offended against r. 34 ( 6) (70), 
t. €, 1b was an act intended to influence the public in 
a manner prejudicial to defence and the efficient pro- 


secution of the war. : 
.Cr..R. P. from an order of the Sessions 

Judge, Hoshiarpur, dated June 26, 1940. 
“Mr. P. C. Pandit, for the Petitioner. 


. Mr. C. L. Sawhney, for Advocate-General, 
for the Crown. < 


.,Order.—The: petitioner Sat Parkash has 


petitioned for revision of his conviction 
under the Defence of India-Act and sen- 
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tence of six months’ rigorous imprisonment, 
which were maintained by the learned Ses- 
sions Judge. After reading the judgments, 
some of the evidence, and hearing Mr. Pan- . 
dit twice on behalf of the petitioner, I re- 
gret that I cannot interfere. Legal points 
about the operation of the Act and the 
charge were disposed of by the Sessions 
Judge, with whom I agree. The petitioner 
made a speech at a meeting held on ‘‘Jal- 
ianwala Bagh Martyrs’ Day” in the course 
of which he is reported as having said that 
‘General Dyer played Holi with the blood of 
Indians. The petitioner denied using the 
expression, but the Police reporter and seve- 
ral prosecution witnesses swear toit. Three 
defence witnesses supported the accused. 
The Magistrate, who saw and heard the 
witnesses, believed that the words were 
used, The Sessions Judge, for reasons to be 
explained in a moment, gave no finding of 
fact.. I hold that the words were used. The 
occasion was not likely to lead to the use of 
moderate language and it is improbable that 


< this very striking phrase would have been 


invented by Crown witnesses. The Sessions 
Judge held that criticizm of General Dyer 
was not contrary to r. 34 (6) (d), Defence of 
India Rules ; : 


“because it has been heldin Om Parkash v. Emperor 
(D)that criticizm of the Subordinate Officials of the Govt. 
and not of the Govt. itself is not sedition.” 


This does occur in the headnote, but all 
that Blacker, J. said in the judgment was 
“the 4th and 5th passages were merely cri- 
ticizms of the Subordinate Officials of Govt. 
and not of Govt. itself.” He was obviously 
speaking in reference to the particular 
speech. It is easy to imagine many instances 
of criticizms of Subordinate Officials that 
would not offend against the rule “to bring 
into hatred or contempt or excite disaffection 
towards’ Govt. It is also easy to imagine 
instances that would. No general rule can 
be laid down. And I do not think that 
General Dyer, the officer commanding a 
division, who had under martial law taken 
charge of a dangerous situation and was in’ 
military command, can properly be describ- 
ed asa Subordinate Official, In my judg- 
ment to say that a British Officer of high 
rank “played Holi with the blood of Indians” 
does bring Govt. into hatred and contempt.’ 
This is not to say that all criticism of Gene- 
ral Dyer’s action offends against the rules,, 
even strong or severe criticism. What is’ 
likely to breed hatred and contempt and to 
arouse disaffection is the implication that he 
took pleasure in his action. Mr; Pandit 

(1) 42 P LR 382. | í j 
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argued that the learned Sessions J udge had 
acquitted the petitioner on this point, that 


Govt. had not appealed and that I ought not . 


to interfere of any own accord. In reality, 


Sat Parkash has petitioned for the revision of . 


a conviction and sentence which the learned 
Sessions Judge has maintained and 1 do not 
see why I should not point out an error in 


interpreting a judgment with a misleading : 


headnote. “I also think that Sat Parkash 


offended in his speech against r. 34 (6) (k), - 


i. e., it was an act intended to influence the 
public in a manner prejudicial to defence 
and the efficient prosecution of the war. He 


used words somewhat to the following ` 


effect : 


“Tt is rumoured that the German will attack India. ` 


Why should the German bomb India? He says that 
if Indians act with the English against moe, then he 
will certainly attack India and destroy it: if not, I am 
an Arya, the Indian is also an Arya and my brother.” 


This petition for revision must be rejected. 


D. Petition rejected. 


SIND CHIEF COURT 
Second Appeal No 52 of 1938 
May 24, 1940 
Davis, C. J. AND LOBO, J. 
HUKUMATRAI ARJANDAS, A Firu— 
APPELLANTS 
Versus 


NANDU VIRUMAL AND ANOTHER— 


. RESPONDENTS 

Contract—Sukkur Pass Godown Delivery contract 
Delivery chit received without payment and which 
cannot be effectively used for obtaining delivery 
without payment of 90 per cent. of price of goods— 
Such document, if one of title within meaning of 
s. 2 (4), Sale of Goods Act (III of 1930)—First 
seller is entitled to refuse delivery to last buyer in 
exercise of his right of lien as unpaid vendor —The 
delivery chit does not fall within purview of s. 53 
(1), Sale of Goods Act (III of 1930). 

Apart from any established trade custom, a delivery 
chit or a delivery order is nothing more than a token 
of aut&ority to receive possession of the goods which 
it covers. A delivery chit whichis part and parcel 
of a contract on Sukkur Pass Godown delivery terms and 
which is received without payment and which cannot be 
effectively used for obtaining delivery without payment 
of 90 per cent. of the price of goods is not a document 
of title within the meaning of s. 2 (4), Sale of Goods 
Act. The delivery chit does not represent the goods 
or transfer possession thereof or entitle the holder to 
-receive delivery from the original seller, and irrespec- 
tive of whether the original seller had received the 
purchase price of the goods, he is entitled to refuse 
delivery tothe holder in the exercise of his right of 
lien as unpaid vendors. The delivery chit, therefore, 
does not fall within the purview of s. 53 (1), Sale of 
Goods Act. {p. 139, col. 2; p. 140, col. 1.) 


“ [English and Indian case-law referred to.] 
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S. A. against the judgment and decree of 
the Assistant Judge, Sukkur, dated Septem- . 
ber 10, 1938. 


Mr. Fatehchand Assudamal, for the 
Appellants. ` ; 
- Messrs: Srikrishendas H. Lulla and 


Kimatrai Bhojraj, for Respondents Nos, 1 
and 2, respectively. -` : 


Lobo, J.—This is a second appeal against, 


the judgment and:decree of the learned 
Assistant Judge of: Sukkur who in appeal « 


. upheld the judgment and decree of the Sub- 


ordinate Judge of Sukkur in Suit No. 91 of 
1934, decreeing the suit of the plaintiff, 
against defendants No. 1 for Rs. 800 interest 
and costs and against defendants No. 2 for 
Rs. 31-8-0, the price of a hundred empty 
gsunny-bags. In the. present appeal the 
appellants are defendants No. lin that suit, 
respondent No. 1 is the plaintiff and respon- 
dents No.2 are original defendants No. 2. 
It may be mentioned that the judgment 
of the first Appeal Court really covers two 
suits of a similar nature: Suits Nos. 91 


“and 85 of 1934 and two appeals therefrom, 


Nos. 158 and 163 of 1935. In this second 
appeal, however, we are only concerned with 
suit No. 91 of 1934 and First Appeal No. -158 
of 1935, and “the point involved is one of 
some importance arising out of and affecting 
the large wheat business done m Sukkur 
under what is called “Sukkur Pass Godown 
Delivery” terms. 

The plaintiff Nandumal, proprietor of the 
firm of Virumal Kishendas, agreed to pur- 
chase from defendants No. 1, the firm of 
Hukumatmal Arjandas on October 6, 1932 = 
Asu 5, 1989, 100 bags of wheat November 
vaida, at Rs. 3-4-3 per maund on Sukkur 
Pass terms. Delivery was due between 
November 1] and 30. On November 20, 
plaintiff received from defendants Nos. 1 a 
“delivery chit” issued originally by defen- 
dants No. 2 the original sellers of these 100 
bags wheat, and passed on through a chain 
of intermediate sellers by endorsement. 
Plaintiff presented the delivery chit to defen- 
dants' No. 2 at their godown on Or about 
the 23rd: when the wheat was weighed and 
put into bags furnished by the plaintiff. 
After this the plaintiff paid Rs. 800 to his 
seller defendants No. 1 -aecording - to the 
usage ofthe trdde. The plaintiff had in his 
turn sold these 100 bags of wheat along with 
other wheat to the Dembla Flour Mills -and 
to them he handed the delivery chit. When 
however, the representative of the Dembla. 
Flour Mills went to defendants’ No. 2 for 
delivery, it was refused. . The plaintiff there- 
on filed Suit No..91 of,1934 in the -Court of 
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the Subordinate Judge, Sukkur, claiming 
Rs. 800 interest and costs alternatively from 
defendants Nos. 1 and 2 both of whom he 
impleaded. The learned Subordinate Judge 
decreed the plaintiff’s claim against defen- 
dants No. l, the present appellants, for 


Rs. 800 interest and costs and against. defen-- 


dants No. 2 the present respondents No. 2, 
for Rs. 31-8-0, the cost of the 100 empty bags 
provided by the plaintiff. Defendants No. 1 
appealed against this decision and defen- 
dants No. 2 filed cross-objections, but the 
appeal and cross-objections were dismissed 
and the decree passed by the Subordinate 
Judge was upheld. 

The-pleadings in the suit are not on the 


paper book and it is not easy, therefore, to. 


ascertain what case the appellants before us 
put forward in the trial Court. Before us 
the main argument made by the learned 
Advocate for the appellants was that the 
delivery chit—or delivery order as he called 
it—was a document of title, that, like a bill 
of lading, it represented the goods covered 
thereby and that defendants No. 2 were, 
therefore, bound to give delivery to the party 
presenting the delivery chit. Asin thiscase 
defendants No. 2 failed to give delivery the 
‘plaintiff was entitled to recover damages for 
breach of contract from defendants No. 2? and 
not from defendants No.1. The custom of 
the trade in connexion with Sukkur Pass 
Godown Delivery contracts is apparent from 
the record and may be put thus: A sells to 
B 100 maunds of wheat, November vaida, at 
a fixed rate per maund. and B executes a 
kabala in the form Ex. 63. B sells the same 
quantity to C, C to D, D to E, ete., Z being 
the last purchaser. For every such sale a 
kabala in the form Ex. 63 is executed by 
the purchaser in favour of his seller. In the 
vaida month between Ist and 27th, A 
tenders the goods to B by issuing to him a 
delivery chit.in the form Ex. 108. -The chit 
read thus: 
. “May God Ram help” 
To 
. Babi es te 


Written from New Sukkur, puj . . . . says 
that 100 bags wheat of November vaida have been 
sold to you. You will take delivery of the same 
from our godown. à 

Date s 2. ee 


Sd/- * a e 9 . SA 


. Z being the last purchaser who is to tak 

delivery from A, the delivery chit is passed 
on by a series of endorsements from B to Z. 
Z pays 90 per cent, of the price ef the goods 
to his seller Y and this process is repeated 
by each purchdser along the chain, A the 
original seller receiving the money. from B, 
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the first purchaser. On Z presenting his deli- 
very chit at A’s godown he obtains delivery 
of 100 maunds of wheat. Thereafter the 
goods are analyzed and the balance, 10° per ° 
cent. of the price, is adjusted thereto and 
settled. This is clearly borne out by paras. 7 
to 9 of the kabala Ex. 63 and the finding of 
both the lower - Courts on the evidence, 
especially that of the principal between 
Mukhi Dwarkadas which is referred to m 
the judgment of the first Appellate Court. 
The learned Judge of the Appellate Court 


States : 

“One of these printed forms is Ex. 63. The rele- 
vant clause in our case is cl. 9. Clause 9 states that 
the purchaser taking delivery has to pay. 90 per 
cent. of the price at the time of taking the delivery. 
Is is however not clear from the agreement itself 
which purchaser—the first or the ultimate has to pay 
to the original seller. As remarked by the learned 
Sub-Judge it isto the interest of all the parties con- 
cerned that delivery should be made to the ultimate 
buyer and cls. 7, 8 and 9 obviously refer to the 
delivery tothe ultimate buyer. However cl. 9 cannot 
be understood to be that the ultimate buyer had to. 
pay to the original seller. In fact we have the 
evidence of Mukhi Dwarkadas (Ex. 91), a respectable 
merchant according to whom the seller had to be 
paid by the first buyer. In fact each purchaser had 
to pay his own vendor and so the money passed on 
till it reached the original seller, As remarked by 
the learned Sub-Judge, evidence to explain ambiguous 
words in agreement is admissible. I have no reason 
to doubt the evidence of Mukhi Dwarkadas and thus 
I too hold with the learned Sub-Judge that the price 
to the original seller had to be paid by the original 
buyer and not by the last man in the chain, In 
fact that proposition is not denied by any of the 
parties. Defendant No. 2 admits that he was to receive 
the money from the person to whom it was original- 
ly sold. In fact his notice (Ex. 88) is to that very 
effect. He has held the original firm of Chhatomal 
Godhumal to be responsible for these payments and 
not the plaintif. Thus cl. 9 is clear in this respect 
that at the time of taking delivery the original pur- 
chaser Chhatomal Godhumal in our case had to pay 
defendant No. 2 and then only would the delivery 
be given. There is a further clause saying that the 
intermediary buyers and sellers have to pay each 
other and the only meaning that can be’attached to this 
clause is that all these intermediary transactions would 
take place at the same time when the delivery of 
wheat was given,” 


The delivery chit in this case does not 
stand by itself; itis part and parcel of the 
contract on Sukkur Pass Godown delivery 
terms and its nature and purpose are clearly 
set out in the kabala in form Ex. 63, which 
is executed by every purchaser in a con- 
tract on Sukkur Pass Godown delivery terms. 
The nature and purpose of the delivery 
chit is thus. set out in paras. 7 to 9 of the 


kabala: 

“The seller will make delivery of goods between 
Ist and 27th of the month of vaida; and he will 
issue delivery chit by 10 a. ar; and that chit will 
be circulated by.merchants in the town, from one 
hand to another up to 5 P. mu. Other ‘merchants, 
will keep the chit with themselves for one hour and 
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not more. If the goods be not sold by any party, he 
will sell the same by 4 P. M. and kan ue chit 
by 5 p.m. The party by whom the goods may have 
been, ‘purchased and sold will not keep the chit with 
him for more than one hour. If he keeps.it for 
uo time, he will be charged interest and godown 
rent.” j 


Paragraph 8 provides : 


“The seller will make delivery of goods within three : 


days from the day on whick delivery chit is issued 
and the purchaser will receive it......” 
and paragraph 9 provides: 

“The purchaser taking delivery of goods will pay 
to the seller 90 per cent. of the price at the very 
time. The remaining 10 per cent. will be paid by 
him as per account after such is taken. The in- 
termediary parties will pay and receive trom one 
another.” 


Any ambiguity in the wording of para. 9 
of the kabala is explained by the evidence 
on the record. “The purchaser” referred to 
in para. 8 is the ultimate purchaser taking 
delivery of the goods, and “the seller” re- 
ferred to in para. 9 is the ultimate seller. As 
it is clear that the delivery chit is obtained 
without payment and that delivery cannot 
be obtained on presentation of the delivery 
chit unless the purchaser presenting the 
same has paid 90 per cent. of the price of 
the goods to his seller and the original sel- 
ler who has to give delivery has received 
90 per cent. of his money, this delivery chit 
can scarcely be called a document of title 
to goods. Reliance has been placed by the 
learned Advocate for the appellants on the 
definition of ‘document of title to goods” 
contained ins. 2, cl. (4), Sale of Goods Act 
which defines “document of title to goods” 
thus : 

“Document of title of goods’ includes a bill of 


lading, dock-warrant, warehouse-keeper’s certificate, 
wharfingers’ certificate, railway receipt, warrant or 


order for the delivery of goods and any other docu- - 


ment used-in the ordinary course of business as proof 
of the possession or control of goods, or authorizing 
or purporting to authorize, either by endorsement or 
by delivery, the possessor of the document to transfer 
or receive goods thereby represented.’’ 

But this definition is of no assistance to 
the appellants because, as held by their 
Lordships of the Privy Council in Ramdas 
Vithaldas v. Amerchand & Co. (1) the words 
“used inthe ordinary course’ of business as 
proof of the possession or control of goods or 
authorizing or purporting to authorize either 
by endorsement or by delivery the possessor 
of the document to transfer or receive goods 
thereto represented” are all-important and 
govern the whole definition, with the result 
that all the documents mentioned in s. 2 (4), 


(1) 43 I A164; 35 Ind. Cas. 954; A TR1916 PC 
7: 40 B 630; 20C W N 1182; (1916) 2 M W N 110; 
18 Bom. LR 670; 20MLT 194; 31M LJ 541; 4 L 
W 342; 14A L J 1045; 85 LJ P C214; 24 CLJ 320: 
SoTL RS59%(PO)D.- -- -- % se fe 
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Sale of Goods Act, must be such as in the: 
ordinary course of business represent the: 
goods. A delivery chit which is received 
without payment and which cannot be effec- 
tively used for obtaining delivery without. 


payment of 90 per cent. of the price of the 


goods isnot a document which, in the ordinary 
course of business, represents the goods men- 
tioned therein. Reliance has also been placed 
by the learned Advocate for the appellants: 
on the case in Anglo-India Jute Mills Co. v. 
Omademull (2) but this decision does not sup- 
port the appellants, because it was found in 
that case that by the usage of the jute trade in 
Calcutta pucca delivery orders were issued 
only on cash paymant and were passed from 
hand to hand by endorsement and were sold 
and dealt with inthe market as absolutely 
representing the goods to, which they relat- 
ed. On the other hand, there can be no 
doubt whatever that apart from any estab- 
lished trade custom, a. delivery chit or a. 
delivery order is nothing more than a token: 
of authority to receive possession of the 
goods whichit covers. In Halsbury’s Laws. 
of England, Vol. 29, Hailsham Edition at. 
p. 148, it is stated : 

‘Delivery orders, warrants, written engagements. 
to deliver goods, and similar documents do not like 


bills of lading; transfer possession. They are mere pro- 
mises by the seller, being the issuer or transferor, to 


deliver, or authorities to the buyer to receive posses- 
gion. Such documents, although they may purport to 


"be, or may commonly be treated as transferable; are not 
‘negotiable instruments, unless there bea trade usage to 
‘that effect.” 2 


In LeGeyt v. Harvey (3), it was held in 
connection with the cotton trade in Bombay 
that a delivery order was to be regarded as . 
a mere token of authority to-delivery and that 
independently of statute or custom it did not 
enable a purchaser to confer a title upon a 
vendee or a sub-vendee free from the ven- 
dor’s lien for the price. In Steel Bros. & 
Co., Ltd..v. Dayal Khatav & Co. (4), Mulla, 
J., at p. 1069 remarked : i 


‘The common law drew a distinction between bills. 
of lading and other documents of title, for while a 
transfer of a bill of lading was always held to operate 
as a delivery of goods, a transfer of the delivery order - 
or a dock warrant operates only as a token of authority: 
to take possession and not as a transfer of possession.’” 


The learned .Judge relied on the case in 
McEwan v. Smith (5) and Blackburn on 
Sale, p. 302. In Imperial Bank v. London 
and St. Katharine Docks Co. (6), Jessel, M- 


(2) 880 127; 10 Ind. Cas. 850. 
(3) 8 B 501. 

(4) 25 Bom. L R 1063 (1069); 87 Ind. Cas. 67; ATR 
1994 Bom. 247; 47 B 924. ; 
(5) (1849) 2H LC 309; 13 Jur. 265. 
520) (1877) 5Ch. D 195; 46-L J .Ch. 335; 36L T 
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'R., who delivered the judgment of the Court 
‘States : 

‘Again, I take this to besettled law, that, as long 

as the vendor of goods remains in possession as vendor 
‘of those goods and is unpaid, he has a lien as vendor 
for the unpaid purchase money, I fake it that it is 
quite immaterial that the vendor has parted with the 
‘document, which does or does not, according to law, 
transfer a title to the gopds. He may have given a bill 
‘of lading which passes the local property in the goods, 
or he may have given a delivery order, which though 
it does not pass the legal title or property in the goods, 
‘enables the person receiving it to acquire possession 
‘of the goods and acquire a title in that way, but what- 
ever he has donein that respect does not destroy his 
right of lien as long ashe keeps possession of the goods 
‘as vendor and in no other character.” l 

In the present case respondents No. 2, the 
-original vendors of the goods, were unpaid 
vendors and their right of lien over the 
goods which were in their possession entitled 
them ‘to refuse to give delivery to the holder 
of the delivery chit. 

In Firm of Budhuram v. Kimatrat Bhoj- 
raj (7), Kennedy,J., dealing with a contract 

on terms similar to the Sukkur Pass Godown 
‘delivery contracts, states : 

“The contract in the suit isone of theusual type of 
forward transactions which are made on the terms con- 
tained in a printed form of contract, where A buys a 
‘certain quantity from B, and sells it to C who in turn 
sells it to D before the vaida day and so on,and the 
‘same quantity of goods becomes the subject-matter of a 
chain of transactions. Actual delivery of the goods 
purchased is made by the first seller to the ultimate 
‘purchaser. A delivery chit is issued to the first buyer 
by the-first seller, and passes hands by endorsement. 
The ultimate buyer passes it to the first seller and ob- 
tains delivery of the relative goods on the authority of 
‘this chit. 

It is to the interests of all the parties concerned 
‘that delivery should be made to the ultimate buyer. 
Appropriate clauses have been introduced in the con- 
tract form to provide for such delivery. The fact that 
‘delivery is so given does not howéver create any privity 
of contract between the first seller and the ultimate 
buyer, and ordinarily each buyer would be bound to 
‘account fo his seller for the payment of the purchase 
money at the rate at which he had agreed to purchase 
the goods.” 

We have no doubt whatever that in the 
present case the delivery chit was ‘nothing 
more than’ a token of authority to receive 
possession. If did not represent-the goods 
‘or transfer possession thereof or entitle the 
plaintiffs to receive delivery from the defend- 
ants No. 2 irrespective of whether-the de- 
fendants No. 2 ‘had -received the purchase 
price of the goods, and defendants No. 2 
were entitled to refuse delivery to the plaint- 
Wis in the exercise of their right of lien as 
unpaid vendors, The only other. point urged 
by the learned Advocate for the. appellants 
before us was thaf in this case tae goods had 
actually been appropriated to the plaintiffs 
by the defendents No.2 and that the pro- 

(7) A I R 1924 Sind 137; 84 Ind. Cas. 672. 
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perty in the goods had thus passed tothe 
plaintiffs, and reliance was placed by the. 
learned Advocate on the proviso to S., 95, 
Sale of Goods Act. But the section can 
afford the learned Advocate for the ap- 
pellants no-assistance because the proviso 
to s. 53, cl. (1) relates toa document of title 
to goods such asa bill of lading and not 
toa delivery chit such as we have in the pre- 
sent case. We are of opinion, therefore that 
there is no substance in the points of law 
which have been raised by the learned Ad- 
vocate for the appellants, and that this case 
was properly decided by the trial Court and 
the appeal therefrom was rightly dismissed 
by the learned Judge of the first Appellate 
Court. We accordingly dismiss this second 
appeal with costs. ; 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Criminal Revisions Nos. 789 and 790 and 
Petitions Nos. 744 and 745 of 1940 
January 29, 1941 
HORWILL, J. 

In re RAMANUJAM APPALASWAMY 


AND OTHERS—PETITIONERS l 
Companies Act (VII of 1913), ss. 76 (2), 131— Regis- 
trar condoning delay in holding general meeting 
must also be deemed to have condoned delay in filing 
balance sheet before general body. | 
Where the Registrar has condoned the delay in 
holding a general meeting, he must also be deemed. to 
have condoned the delay in filing a balance sheet before 
the genera! body at its meeting. 


- Cr, R. and P. from the judgments of the 
Sub-Divisional Magistrate, Vizlanagaram, 
dated September 2, 1940. 


` Mr. S. Suryaprakasam, for the Peti- 
tloners. 


Mr. K. Venkataraghavachari, 
Public. Prosecutor, for the Crown. 


for the 


Order.—(Cr. R. C. No, 789 of 1840) :— 
The petitioners were convicted by the Sub- 
Divisional Magistrate, Vizianagaram, under 
s. 76 (2), Companies Act, for not holding a 
general meeting of the company of which 
they are the directors within 18 months 
from the date of the incorporation, and they 
have been sentenced to a fine of Rs. 50 each. 
One of the defences of the petitioners was 
that the Registrar had condoned the delay. 


He was examined as a witness and he says: 
. “List of members and summary of share capital under 
s. 32 was delayed: The Registrar of Joint Stock Com-, 
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panies condoned that delay. That has nothing to.do 
with the subject-matter of this case.” 


The letter of the Registrar, which is 
Ex.'l, says in para 2: “The delay in holding 
the general meeting is condoned and the 
list of members and summary is filed this 
time.” This letter would appear fo condone 
the failure of the petitioners and the other 
directors to hold a general meeting within 
18 months as required by s. 76. The learned 
Sub-Divisional Magistrate, in convicting the 
petitioners says: 

“The letter dated March 14, 1940, (Ex. l-a) of the Com- 
pany to the Assistant Registrar (P. W. No. 1) is about 
the list of annual members and summary and notice of 
change in directors. Theletter R. ©. No. 72 of 1940 
dated May 7, 1940, of the Assistant Registrar is a reply 
to Ex, I-A. The Assistant Registrar stated that the 


condonation was of the delay in filing the annual list of 
members and summary only.” 


It is true that the directors did not ask 
expressly in their letter Ex. I-A, to have 
their delay in holding a general meeting 
condoned ; buf the Assistant Registrar, who 
knew that he would have to condone the 
failure to hold a general meeting if he had 
to condone the delay in sending up a list of 
members and summary, also condoned the 
delay in holding a general meeting. This is 
clear from Ex. 1 The learned Sub-Divisional 
Magistrate therefore found the petitioners 
guilty under a misapprehension. I have 
asked the learned Counsel for the petitioners 
—as-well as the learned Public Prosecutor— 
whether there is any provision in the Com- 
panies Act whereby the Registrar can 'con- 
done the delay in holding a general meeting, 
and they have been unable to point out any 
such provision. Section 131 enables the 
Registrar to condone only the sending up of 
balance sheets, It was not however contend- 
ed in the lower Court that the Registrar had 
no such power; and sol do not think that 


any decision on that point is called for here. 


The criminal revision case is allowed and the 
conviction and sentence are set aside 

Cr. R. ©. No. 790 of 1940:—This case 
is connected with Cr. R. O. No. 789. 
The “petitioners have been convicted under 
s. 131, Companies Act, of not having laid 
before the general body’ within 18 months 


of the incorporation of the company a - 


balance sheet. As has been found in 
Cr. R.C. No. 789, the Registrar condoned 
the delay in holding a general meeting. He 
must therefore be deemed to have condoned 
the delay in filing a balance sheet before the 
general body at its meeting. The acquittal 
of the petitioners in the connected case im- 
plies that they are not.guilty of the offences 
with which they have been charged in this 
case: ` This criminal revision “case is there- 
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fore allowed and the conviction and sentence: 
are set aside, f 


N.-S. 


-Revisions allowed. 


CALCUTTA HIGH COURT 
Civil Rule No."796 of 1940 
November 12, 1940 
DERBYSHIRE, C. J. AND B. K. MUKHERJEA, J. 
N. BANERJEE & Co. a Firm— 
DEFENDANT— PETITIONER 
VETSUS 


WILFRED JOHN YOUNIE AND OTHERS 


—PLAINTIFFS—OPPOSITE PARTY | 

Civil Procedure Code (Act V of 1908), 0. VIIT;. 
r. 6—Set-off—Held on facts that set-off could not be 
allowed. s 

A company incorporated under the Companies Act 
and registered, created a fidating charge, over its- 
assets by a registered-deed, in favour of a Bank” for 
the purpose of securing the then indebtedness of the 
company to the Bank and all future indebtedness. In. 
accordance with the terms of the deed the Bank ap- 
pointed a Receiver who, under the terms of the deed. 
and also under s. 69-A, T. P. Act, was to be deemed to 
be the agent of the company. Atthe time ofthe ap- 
pointment of the Receiver the company owed to the- 
defendant over Rs. 2,000 in respect of prior dealings. 
The Receiver filed a suit against the defendant for the: 
recovery of the price of the goods sold and delivered 
to the defendant by him afterhis appointment and in 
this suit the defendant claimed to set-off the amount 
claimed, against the amount due tohim from the com- 


pany : : 
Held, that the set-off claimed by the defendant 


against the plaintifi’s claim was not an “ascertained 

sum of money legally recoverable by the defendant 

from the plaintiff ”—it was recoverable from ths plaint-- 
iffs’ principal who was not a party to the suit. Further, 

both parties did not fill the same character as they did 

in the plaintiffs’ suit ; the defendants’ cross claim was. 
against the Company, not against the Receiver. Con-- 
sequently the set-off claimed by the defendant could 

not be made. [p. 148, cols. 1 & 2.] 

[English case-law relied on.) 


C. Rule from an order of the Sub-Judge,. 
Second Court, Howrah, dated March 4, 1940.. 


Messrs. Bholanath Roy, Bhudhari Mohan 
Chatterjee and Robindra Kumar Goswamai,. - 
for the Petitioner. ; - 

Dr. Radha Binode Pal and Mr. Holtram-: 
Deka, for the Opposite party. 


Derbyshire, C. J—This is a rule obtain-- 
ed under s. 25, Prov. Small Cause Courts Act 
of 1887, in respect of a judgment and decree 
obtained by Wilfred John Younie and others 


‘against Messrs. N. Banerjee & Co., in the 


Small Cause Courts of the Second Subordi- 
nate Judge of Howrah. The suit was: 
brought by’the plaintiffs to recover a sum of” 
Rs. 668-7-0 for the price of goods sold’ and 
delivered by the plaintiffs, tothe defendants. 
Messrs. John King & Co., Ltd. carried on. 
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business as. engineers and shipbuilders at 
Howrah. The defendants, Messrs. N. Baner- 
jee & Co. are a firm of contractors who sup- 
plied goods which were used by Messrs. 
John King & Co., Ltd. There had been deal- 
ings between Messrs. John Kine & Co., Ltd. 
and Messrs.. Banerjee. & Co.; at times the 
company supplied gqodsto Messrs. Banerjee 
4; Co. and at other times Messrs. Banerjee & 
‘Co supplied goods to the company. 

On May 7, 1934, the company which was 


‘incorporated under the Companies Act and - 


was registered in Calcutta, owed money to 
the National Bank of India. On that date 
the company executed a deed in favour of the 
National Bank of India Ltd. The purpose of 
that deed was to secure the then indebted- 
ness of the company tothe bank and all 
future indebtedness. -The deed in question 


transferred or purported to transfer to the 


bank the land, buildings, plant, machinery 
and stores which were then upon, or there- 
after to be brought upon, the premises of the 
‘company as security for the debt owing or 
‘thereafter to be incurred. The provisions of 
the deed are numerous but I need only men- 
tion the following : The company covenant- 
ed to carry on its business in a proper and 
efficient way.and replace the stores and sup- 
plies sold by equivalent amounts of the same 
commodity. The bank permitted and autho- 
rizedthe company tosell and deal with its 
movable stores and stocks in the ordinary 
way. There was a provision that if the 
. moneys owing at any time should not be 
paid after due demand, the license given to 
the company by bank to trade in the ordi- 
nary way should be-deemed tobe withdrawn. 
The deed itself appears in the main to have 
“bad the effect of creating what is known in 
English Law as a floating charge over the 
assets of the company. There was provision 
for the appointment of a Receiver by the 
bank on the happening of certain events and 
such Receiver was to be deemed the agent 
of the company. Further such Receiver was 
‘to have the powers given to Receiver under 
's, 69-A, T. P. Act. The deed itself was re- 
gistered with the Registrar of Joint Stock 
Companies, Bengal on May 8, 1934, and 
therefore by reason of s. 109 (2), Companies 
Act, 1913, those who bought fromthe com- 
pany must be deemed to have had notice of 
the deed and its contents. 

Trading, as I have described, took. place 
between the company and Messrs. Banerjee 
& Co., and on July 19, 1938, Messrs. Banerjee 
& Co. owed the company Rs. 2,629 in respect 
of. goods supplied, and at the same time, the 
company owed Messrs. Banerjee & Co. 
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Rs. 4,939 also in respect of goods supplied. 
On that date—July 19, 1938—Messrs. Younie 
Toft and Crooks took possession of the assets 
of the company as Receivers on behalf of the 
bank. That came about by reason of the 
indebtedness of the company to the bank 
and the execution by both the bank and the 
company of a deed dated July 16, 1938, 
whereby pursuant to the original deed the 
bank appointed Mr. Younie,-Mr. Toft and 
Mr. Crooks as Receivers under the original 
deed on behalf of the bank and the company 
agreed to such appointment. On July 27, 
1938, a letter was written by the Receivers to 
Messrs. N. Banerjee & Co. stating that they 
had been appointed Receivers and:-taken pos- 
session of the assets of the company on July - 
19, 1938. The letter further stated : 

“We would draw your attention to your outstanding 
account of Rs. 2,629-14-9..... All payments should be 
made to us c/o Messrs. Price, Waterhouse, Peat & Co., 
Calcutta.” j 

On August 15, 1938, there was a letter - 
written to Messrs. Banerjee & Co., by a 
director of the company enclosing a notice 
received from the Receivers in possession. 
In the notice it was stated : 

“We, Messrs. W. J. Younie, W. Toft and G. R. 

Crooks took possession of the assets of the company on 
July 19, 1938, as Receivers on behalf of a ‘secured 
creditor and cannot accept liability in respect of any 
unsecured debts outstanding at the time of our appoint- 
ment.” 
_On September 12, 1938, the Receivers, 
that is the plaintiffs in the suit, wrote to 
Messrs. Banerjee & Co. a letter in which 
they said...... “we find that prior to our ap- 
pointment you owed John King & Co., Ltd. 
Rs. 2,629-14-9 made up of” amounts which 
are set out in detail in the letter. The letter 
went on—“and John King & Co. owed you 
Rs. 4,939-14-0 made up of’? amounts which 
are set out in detail. The letter then pro- 
ceeded ; 

“The amount of Rs. 2,629-14-9 may be offset against 
Rs. 4,939-14-0 leaving a balance of Rs. 2,309-15-3 due 
to you prior to our appointment for which as Receivers 
we cannot accept liability. The following are the 
transactions with you in our own right as Receivers 
Our bills total Rs. 994-10-3. Your bills total Rs, #0-6-3 
showing a balance due to us of Rs. 764-4-0 for which 
we shall be obliged if you willforward your cheque.” 


The plaintiffs Receivers do not claim pay- 
ment of Rs. 2,629-14-9 in respect of goods 
with the company had supplied previous to 
the appointment of the Receivers because that 


- is offset by a larger claim which Messrs. 


Banerjee & Co. had then and still have 
against the company. But they do claim 
and have claimed in the suit the price of 
goods sold and delivered by them, the 
Receivers, after the date of their appoint- 
ment which on.adjustment proves to be the” 
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sum of Rs. 668-7-0. It was in respect of 
this latter sum that the suit was brought and 
judgment was given in favour of the Re- 
ceivers. Messrs. Banerjee & Co. obtained 
this rule and contended that because a balance 
of Rs. 2,300 or so was owing by thecompany 
at the time Receivers took possession this 
Sum is liable to be set off against what they 
owe to the Receivers on account af goods 
supplied after they took possession, and 
therefore that the claim should have been 
dismissed. The learned Judge negatived 
Messrs, Banerjee & Co.’s contention and gave 
judgment in favour of the Receivers for 
Rs. 668-7-0. 

The question for decision is whether the 
set-off asserted by Messrs. Banerjee & Co. is 
available. Immediately before the Receiv- 
ers took possession the position was that 
on balance the company owed Messrs. 
Banerjee & Co. Rs. 2,300. Although the com- 
pany was carrying on business by agreement 
with and under permission from the bank 
it was, like any other company trading with 
a mortgage debenture hanging over it, the 
principal. When the Receivers took possession 
of the company’s assets, those assets vested in 
the Receivers who carried on by the direction 
of the bank ; the position changed and the 
company was no longer supplying the goods 
—the Receivers were. Under the deed ap- 
pointing them, and also under the provisions 
of s. 69-A, T. P. Act, the Receivers were 
deemed to be agents of the company, 
although they were appointed by, and ac- 
counting to, the bank, The plaintiffs in this 
suit claim Rs. 668-7-0 for goods supplied by 
them, it may be as agents of the company to 
the defendants. Thedefendants contend that 
the company owes them Rs. 2,300 for goods 
supplied and assert a set-off equal to the 
Rs. 668-7-0 claimed by the plaintiffs. The 
rule as to the availability of a set-off is given 
in O. VIII, r. 6, Civil P. Q.: 

“Where in a suit for the recovery of money the 
defendant claims to set-off against the plaintiff’s 
demandgany ascertained sum of money legally re- 
coverable by him from the plaintiff, not exceeding the 
pecuniary limits of the jurisdiction of the Court, and 
both parties fill the same character as they fill in the 
plaintifi’s suit, the defendant may, at the first hearing 
of the suit but not afterwards unless permitted by the 
Court, present a written statement containing the parti- 
culars of the debt sought to be set-off.” 

It seems to me the Rs. 668-7-0 (part of the 
Rs. 2,800) which the defendants here seek to 
set-off against the plaintiff’s claim for a like 
sum is not an “ascertained sum of money 
legally recoverable by the defendant from the 
plaintiff’—it is recoverable from the plain- 
tiffs’ principal who is nota party to the 
suit. Further, both parties do not fill the 
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same character as they doin the plaintiffs’ 
suit; the defendants’ cross claim is against 
the company not against the Receivers. 
Consequently the set-off claimed by the de: 
fenfdants cannot be made. The conclusion 
is in agreemént with the English Law on 
the subject: see Atkyns v. Amber (1), 
Isberg v. Bowden (2), Manley & Sons Ltd. 
v Berkett (3) and Jarvis v. Chapple (4) 
citedin Halsbury’s Laws.of England, Edn. 2, 
Vol. 29 “Set-off and Counter Claim” p. 492 
which epitomises the law as follows: 

“Tf the defendant is sued by the agent he cannot set- 


off a debt due from the principal, unless it can be 
shown that the agent has assented to such a set-off.” 


There is no such assent by the plaintiffs 
in this case. For these reasons I am of the 
opinion that the judgment and decree which 
have been appealed from are correct and 
that this rule must be distharged with costs 
the hearing fee being assessed at two gold 
mohurs 


B. K. Mukherjea, J.—I agree. This is a 
rule obtained ‘under s. 25, Prov. Small 
Cause Courts Act, and is directed against a 
judgment of the Subordinate Judge, Second 
Court of Howrah (exercising the powers of 
a Small Cause Court) decreeing the plain- 
tiffs’ suit for recovery of a sum of Rs. 668 odd 
annas against the defendants petitioners. 
The material facts are not in dispute and 
may be shortly stated as follows: There 
was an indenture of mortgage made on May 
7, 1934 between Messrs. John King & Co., 
a firm of Engineers, Contractors and Ship 
Builders on the one hand and the National 
Bank of India on the other, by which the 
former who had taken an advance on their 
overdraft account with the latter to the ex- 
tent of rupees eight lacs odd mortgaged 
their properties and stock-in-trade and also 
the outstandings and book debts of the firm 
to secure the said advance. This indenture 
of mortgage entitled the mortgagee bank to 
appoint, under certain circumstances, a Re- 
ceiver or Receivers of the income of the 
mortgaged properties in terms of s. 69-A, 
T. P. Act. In pursuance of the above provi- 
sions the plaintifis were appointed Receivers 
of the mortgaged property by an indenture 
dated July 16, 1938, and it was registered 
on August 11, following. The Receivers were 
vested inter alia with the powers to manage 
and carry on the business and to fulfil all 
existing contracts and also to enter into new 


(1) (1796) 2 Esp. 491. 
mo (18539) 8 Ex. 852; 1C LR 722; 89217. 
9 


(3) (1912) 2 K B 379; 81 LJ K B 1232. ` 
(4) (1815) 2 Chit 387. 2 
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contracts with the consent of the bank. The 
petitioners-defendants are a firm of traders 
who have ‘been carrving on business with 
Messrs. John King & Co., from a consider- 
able time past, and at the date when the Re- 
ceivers were appointed the actounts showed 
that Messrs. John King & Co., were indebted 
to them to the extené of over Rs. 2,000. After 
the Receivers were appointed, the petitioners 
placed certain orders-with the company, and 
it is not disputed that in pursuance of the 
sald orders goods were supplied to them by 
the plaintiffs Receivers for which a sum of 
Rs: 667 odd was due by the defendants. It is 
for the recovery of thissum of money that 
the present suit was instituted. The defen- 
dants, as I have already said, do not dispute 
that goods were sold and delivered to them 
in compliance with the orders which they 
placed with the company. Buttheir defence 
in substance was that as John King & Co., 
owed to them a’ much larger sum of money, 
they were entitled to set-off this amount 
against the debts due by them and that if 
accounts are taken on this footing nothing 
would be recoverable by the plaintiffs from 
them. The Subordinate Judge rejected this 
defence and decreed the plaintiffs’ suit. It is 
against this decree that the present rule has 
been obtained. 

The whole controversy centres round the 
point asto whether the money admittedly 
due by Messrs. John King & Co., to the 
defendants was legally recoverable by the 
latter-from the present plaintiffs and if that 
question is answered in the affirmative the 


plaintiffs’ suit undoubtedly fails. Mr. Roy ` 


who appear for the defendants petitioners 
has contended before us that under the 
terms of the mortgage bondas wellas under 
s. 69-A, T. P. Act, the Receivers were agents 


of the mortgagor andif they sought to Te- 
cover a Sum’ of money as agents of Messrs.” 


John King & Oo., a claim to a set-off which 
could be asserted against the company could 
very well be asserted against the Receivers 
also. The contention, though plausible at 
first sight, seems to meto be without sub- 
stance. A Receiver appointed under s. 69-A, 
T. P. Act, is undoubtedly an agent of the 
mortgagor as laid down in cl. (3) of that 
section. The effect ofthat is that the mort- 
gagee is not liable in respect of any default 
committed by the Receiver and the sole 
responsibility for acts and omissions on'‘the 
part of the Receiver rests on the mortgagor 
alone. But that does not entitle’the Receiver 
to pay out of ,the funds in his hands an un- 
secured creditor.of the mortgagor and place 
him'in front of the mortgagee after the mort- 
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gagee had got a Receiver appointed to realize 
the. security over the undertaking. There 
are elaborate provisions in sub-s. (8) of s. 69A 
which lay down the way in which the money 
received by the Receiver is to be applied by 
him and these provisions have been bodily 
incorporated in the indenture of appoint- 
ment. In my opinion they do not show that. 
the Receiver was given an express authority 
to pay any debt due by the mortgagor be- 
fore the dues of the mortgagee bank were 
satisfied. 

Mr. Roy concedes in a way thats. 69-A by 
itself might not empower the- Receiver to 
pay, but he argues that the express provi- 
sion in the deed which entitled the Receivers 
to carry on business as before carried with 
it an implied authority to that effect. I do 
not. think I can accept this contention as 
correct. It is admitted that there was no 
existing contract in pursuance of which 
goods were supplied to the defendants by 
the Receiver. It was a new contract, pure 
and simple, between the Receivers on the 
one hand and the defendants on the other, 
and it cannot be said that the Receivers were 
not entitled to sue on the same, unless they 
were prepared to meet the liability which 
the .company itself had incurred in respect 
of transactions which took place prior to 
the date of their appointment. Iam not for 
one moment suggesting that the company, 
after the Receivers were. appointed, was a 
different entity from what it was before. 
As the mortgagee found it convenient to 
keep the company alive it must be held that 
the same entity still: continued but the fact 
of the Receivers being placed in possession 
of the business must fundamentally alter 
the position of those who were entitled to 
enforce their rights against the mortgagor 
company. The Receivers, in my opinion, have 
all the rights and liabilities arising out of 
the new transactions into which they had. 
entered and they are not in any way affected 
by .any equity which might be enforced 
against the original mortgagor. On these. 
considerations, I agree with my Lord, the 
Chief Justice that this rule must be dis- 
charged. 


$. Rule discharged. 
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ALLAHABAD HIGH COURT 
Civil Revision No. 237 of 1940 
January 22, 1941 
COLLISTER, J. 
INDER BAHADUR SINGH—PLAINTIFF— 
ÅPPLICANT 
versus 
SITA RAM AND OTHERS—DEFENDANTS— 


OPPOSITE PARTY 

Givil Procedure Code (Act V of 1908),-O. II, rr. 3 
and 6 — Suit by member of joint Hindu family for 
avoidance of number of alienations made by karta over 
a period of 14 years—Sixtytwo alienees made defen- 
dants — Sut held not bad for misjoinder of causes of 
action —R. 6 held did not contemplate separate plaints 
—Proper procedure to be followed and order to be 
passed. 

A member of a joint Hindu family instituted a suit 
for the avoidance ofa number of alienations alleged to 
have been made over a period of 14 years by the karta 
of the joint Hindu family of which the plaintiff was a 
member. It was alleged inthe plaint that these trans- 
actions were either without consideration or for 
insufficient consideration and that they were bad for 
want of legal necessity and also on the ground of im- 
morality of purpose. There were 62 defendants to the 
suit, and one of the pleas taken in defence was that the 
suit was bad for multifariousness : 

Held, that the various sets of defendants had a come 
munity of interest in the sense that they all derived their 
title from one andthe same person, that is, the karta. 
The cause of action against them was.the same as it 
would have been against the kartaif he were alive, and 
therefore the suit was not bad for misjoinder of causes 
of action. [p. 147, col. 1.] i 
- [Case-law relied upon.) 

Held, also that it was not the ' intention of the Legis- 
lature that where the Court proceeds under O. II, r. 6, 
Civil P. C., the plaintiff should be required to file 
separate plaint. The proper order to pass in this case 
was that the plaintiff be given an opportunity so to 
amend his plaint that the allegations against each set of 
defendants in respect to the various alienations should 
be separately set out in order that separate issues 
might be framed in respect to-each such transaction, 
thus enabling the Court to try the suit in sections, each 
section forming part of the same proceeding and when 
this had been done, the Court would proceed with the 
trial of the suit. Rutta Bebee v. Dumree Lal (1) and 
Khadar Sahib v. Chotibibi (2), relied on. [p. 147, 
col. 2.} ° 


©. R. against an order of the Additional 
Munsif, Allahabad, dated February 14, 
1940. 
Mr Man Singh, for the Applicant. 
Mr. Ram Nama Prasad, for the Opposite 
. Party. 


Order.— This is a plaintiff’s application 
in revision under s. 115, Civil P. © The 
applicant instituted a suit for the avoidance 
of a number of alienations alleged to have 
‘been made over a period of 14 years by one 
Sitla Baksh Singh, the karta of the joint 
Hindu family of which the applicant is a 
member. It was alleged in the plaint that 
“these transactions were either without con- 
sideration or for insufficient ,consideration 
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and that they were. bad for want.of legal 
necessity and also on'the ground of im- 
morality-of purpose. There were 62 defen- 
dants to the suit, and one of the pleas 
taken in defence was that the suit was bad 
for multifariousness. The learned -Munsif 
Says: l 

“The result of this is that in reality the suit is 
not a single suit, but is a collection of a very large 
number 01 suits against a different set of defendants 
In each Case and based on a different cause of action. 
To try all these suits together would be a most 
complicated and involved business, and as such, using 


the discretion vested in me by O. II, r.!6, Civil 


P. ©. I find that all these various “causes of action 
cannot be conveniently tried together...... ái 


The Court accordingly returned the plaint 
to the applicant with directions to institute 
a separate suit against each set of defen- 
It is against that order thas.the 
applicant has come to this, Court in revision. 
Order II, r. 6, Civil P. C., reads as follows: - 

“Where it appears to the Court that any causes 
of action joined in one suit cannot be conveniently 
tried or disposed of together, the Court may order 


separate trials or make such other order as may be 
expedient.’’ 


Learned Counsel for the applicant con 
tends that where a Court orders separate 
trials under the provisions of the aforesaid 
rule, it should deal with the separate causes 
of.action as sub-suits under the title and 
number of the principal suits from which 
they spring and should not order the plain- 
tiff to file separate plaints and as authority 
for this proposition he -relies upon Rutta 
Bebee v.: Dumree Lal (1) and Khadar Sakib 
v. Chotibibi (2). Now r.6 of O. II, Civil 
P. C., seems to contemplate causes of action 
which has been properly joined in one suit 


and in- order to ascertain whether in the- 


case with which I am now dealing it was 
competent to the applicant to join in one 
and the same suit the various causes of action 
against all these defendants it is necessary 


~to refer to r. 3, of O. 1I. Rule (1). of O. I, 


enacts that: 

‘Save as otherwise provided a plaintiff may 
unite in the same suit several causes of action 
against the same defendant or the same defendants 
jointly...” i K 

In Sami Chetti v. Ammani Achy (3) the- 
plaintiff alleged that during his minority his 
father's widows had alienated the whole 
estate bit. by bit to 27 defendants and his 
suit .was for the invalidation of those 
alienations and for possession. The trial 
Court dismissed the suit on the ground of 
misjoinder of causes of action but it was 
held by a, Bench of tHe Madras High 


(1)2 N WPHC R153, | 
(2) 8 B 616. ; 
(3) 7 M HO R 260. 


e 

146 
Court that there was no misjoinder. Hol- 
loway, Ag. O. J. observed : 

“The Judge says that the ‘cause of action against 
each of the purchasers is a distinct one. The plain- 
tiff claims his share of family property. His c&use 
of action, the right, ishis relation éo the family to 
which the property appertains and on this right, 
if established, and if he is not otherwise barred 
from recovering, he wil be entitled to that share 
wherever found. The fact that various persons 
during his minority have affected to purchase par- 
cels of the property does not destory the unity of 
his ground of action. It will lie upon those who so 
purchased upon the establishment of his right, to 
show that the sales which they set up are binding 
upon him. ‘There appears no objection whatever ‘to 
the frame of the suit.” | 

The Civil P.C., at that timeln force was 
Act VIII of 1859, and s. 8 of that Act provid- 


ed as follows : 

“Causes of action by and against the same parties 
and cognizable by the same Court may be joined 
in the same suit provided the entire claim in respect 
of the amount or value of the property in suit does 
not exceed the jurisdiction of such Court.” 


Then there is a Full Bench decision of 
the same Court Vasudeva Shanbhaga v. 
Kuleadi Narnapai (4). There a suit had 
been brought against a number of alienees 
of a deceased member of an undivided 
family for the recovery of family property 
alleged to -have been illegally alienated by 
him andit was held by the Court that the 
suit ought not to be dismissed on the ground 
of multifariousness. At p. 293* the learned 
Judges say: 

“It is manifest that the number 
the alienations are no unimportant elements for 
the determination of ‘their property. It is most 
desirable that the whole of them should be at once 
before the Court called upon to decide the question 


and nature of 


in order to secure the soundness of the particular 
decision aud perhaps the avoidance of discordent 
decisions in different cases upon facts nearly the 


same.” 

In Mahomed v. Krishnan (5) a suit was 
brought by the junior members ofa tarwad 
‘to set aside alienations made by their karna- 
van. In all there were 58 such alienations. 
On the question of misjoinder the learned 
Judges at p. 110t say: 


“Tt is argued that each of the alienees has a dis- 
tinct interest in some of the items of property 
specified in the schedule annexed to the plaint and 
no interest whatever in the rest of the property in 
‘litigation that the cause of action in regard to each 
is separate and that the union of several such causes 
-of action in one suit is contrary to s. 45, Civil 
P. C. But it was held by a Full Bench of this 
Court in Vasudeva Shanbhaga v. Kuleadi Narnapat 
(4) that a similar suit brought against the alienees 
of a deceased member of a joint Hindu family for 
the recovery of family property illegally alienated was 
not bad for multifarjpusness.”’ 


(4) 7M H O R 290 (F B). 
(5) 11 M 106, 
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Further on they say : l 


“In the view that the primary ground of. action is 
the interest vested in possession as regards the whole 
of the property in suit there is a unity of title and 
the claim made is one in respect of the same cause 
of action.” i 


The Civil P. C., at that time in force was 
Act XIV of 1882, and the relevant portion of 


s. 45 provided as follows: 

“Subject to the rules contained in Chap. II and 
in s. 44 the plaintiff may unite in the same suit 
several causes of action against the same defendant or 
the same defendants jointly...... 17 


These provisions are practically identical 
with the provisions of O. II, r. 3 of the pre- 
sent Code. In Bal Krishna Das v. Hira 
Lal (6)a reversioner sued for possession of 
immovable property after the death of the 
widow of a man named Ram Jas -and it 
was held by this Court that it was competent 
to him to join as defendants not only other 
reversioners in possession of the property 
claimed, but also transferees of such property 
from the widow and such a suit isnot bad for 
multifariousness. The decision in that case 
rested upon the provisions of O. I, r. 3, Civil 
P. C., and the learned Judges say : 

“Under that order it is clear that the plaintifi’s 


-suit was not bad for multifariousness and he was. 


entitled to join all the defendants as parties to the 
suit so as to enable him to recover his share in the 
whole of the estate of Ram Jas.” 

Then there is another case from this Court, 
Parbati Kunwar v. Mahmud Fatima (T). 
There the plaintiffs sued as heirs of their father 
to recover various portions of their father's 
estate from the hands of different alienees, 
and it was held that the suit was not bad 
for multifariousness. Atp. 270* the learned 
Judges say : 

“The contention is that inasmuch as the property 
passed out of the hands of members of the family 
at different time under two transfers and a decree, 
suits ought to have been brought against the defen- 
dants separately in respect of the property of which 
each had possession. We are of opinion that this 
contention is untenable.” 

Further on they say : 

“We think that in this case the plaintiffs had one 


‘cause of action only, namely the right on the death 


~ 


of their father to recover their shares of hisgproperty 
and that that cause of action accrued to them upon 
their father’s death.” 


Towards the end of their judgment the 
learned Judges quote the following obser- 
vation from the judgment of the Calcutta 
High Court in Nundo Kumar Nasker v. 
Banomali Gayan (8): 


“What he (4. e., the plaintiff) is entitled to claim 
is the recovery of possession of his land as a whole, 

(6) 36 A406; 24 Ind. Cas. 95; A IR 1914 All. 393; 
12A L J 509. s 

(7) 29 A 267; A W N 1907, 36; 4 ALJ 121. 

(8) 29 C 871. 
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and not in fragments, and we think that all persons 
who oppose him in the enforcement of that right are 
concerned in his cause of acfion and ought accordingly 
to be made parties to a suit in which he seeks to 
give effect to ib.” 


In my opinion the various sets of defen- 
dants in the case with which I am dealing 
have a community of interest in the sense 
that they all derive their title from one and 
the same person, Sitla Baksh Singh. The 
cause of action against them is the same as 
it would have been against Sitla Baksh 
Singh if he were alive, and in my judgment 
the suit is not bad for misjoinder of causes 
of action. The next matter which falls for 
consideration is whether the Court was com- 
petent to direct the applicant under O. II, 
r. 6, Civil P. C., to institute separate suits. 
In Rutta Bebee v. Dumree Lal (1) the plain- 
tiff sued to invalidate a number of sales and 
conveyances which had been executed by 
her husband whom she impleaded as a 
defendant in favour of the other defendants 
to the suit. -She pleaded that her husband 
had by deed conveyed the property to her, 
but that he had been induced by fraud to 
concur in the transactions. The trial Court, 
purporting to act under s.9 of Act VIIL of 
1859, directed the plaintiff to file separate 


plaints. This Court observed : 

“That section does not require the plaintiff to file 
separate plaints, but provides for the separate - trial 
of the several causes of action contained in the one 
plaint which was filed on the institution of the 
suit.” 


Section 9 of Act VIII of 1859 provided as 
follows : 

“Jf two or more causes of action be joined in one 
suit and the Court shall be of opinion that they 
cannot conveniently be tried together, the Court may 
order separate trials of such causes of action to be 
held.’’. 

The words “or make such order as may 
be expedient,” which occur in the later 
enactments do not find place in this section. 
In Khadar Sahib v. Chotibibt (2) a Bench 
of the Bombay High Court, in considering 
s. 45 of Act XIV of 1882, made the following 


observations : 

“When the parties concerned, though in different 
relations, in a particular litigation are all before the 
Court, and their cases have been stated, the Court, 
ifit finds the several causes as between the plaintiff 
and the several defendants cannot properly or con- 
veniently be tried together, should deal with them 
separately as what may be called sub-suits under the 
title and number of the “principal suit from which 
they spring.” 


The’ provisions of para. 2 of s. 45 of 
Act XIV of 1882 were. essentially the same 
as the provisions of O. II, r. 6 of the present 
Code. I have not been able to find any 
Jater authority on the subject, but I agree 
with the view taken by the ‘Bombay High 
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Court, and I do not think that it was the 
intention of the Legislature that where the 
Court proceeds under O. IJ, r. 6, Civil P. O., 
the plaintiff should be required to file separate 
plaints. In my opinion, the proper order to 
pass in this case is that the applicant be 
given an opportunity so to amend his plaint 
that the allegations against each set of defen- 
dents ’in respect to the various allenations 
shall be separately set out in order that 
separate issues may be framed in respect to 
each such transaction,’ thus enabling the 
Court to try the suit in sections, each sec- 
tion forming part of the same proceeding 
and when this has been done, the Court will 
proceed with the trial of the suit. J accord- 
ingly allow this application and set aside 
the order of the Court below and I direct 
that it shall proceed im the manner indi- 
cated above. I make no order as to the 
costs of this revision: 
D. Application allowed. 





NAGPUR HIGH COURT 
Miscellaneous Civil Case No. 122 of 1939 
September 4, 1940 
NIYOGI, J. 

NAGPUR ELECTRICAL LIGHT AND 
POWER Co. Ltp.—APPLICANT - 
versus 
NAGPUR MUNICIPAL COMMITTEE— 


Oprosiz PARTY l 

C. P. Municipalities Act (II of 1922). s. 83 (2)— 
Commissioner, if can make reference — Terminal tax 
—Nagpur Municipality—Terminal Tax Rules, r. 3 
—Hard drawn bare copper wire imported by rail, 
whether liable to be assessed under serial No. 5 or 
No. 7 of terminal tax Schedule. 

The Commissioner is competent to hear the appeal 
from an order of the Deputy Commissioner. Con- 
sequently he must be deemed to have the same powers 
as are conferred on the Deputy Commissioner under 
s. 83 ofthe C. P. Municipalities Act as an appeal is 
only a continuation of the original proceedings. The 
Commissioner, therefore, is entitled to make a refer- 
ence under s. 83 (2). i 

Tf an article is imported by rail it must fall under 
the first part ofr. 3 of Nagpur Municipality Rules which 
refers specifically to railway consignments. Hence the 
hard drawn bare copper wire imported to Nagpur by 
rail is liable to be assessed under serial No. 9 and 
not under serial No. 7 of the terminal tax schedule in 
accordance with the first part ofr. 3 of the terminal 
tax rules. ° 


Mise. C. C. reference made by the Com- 
missioner, Nagpur Division. 

Mr. M. R. Bobde, for the Applicant. 

Dr. W. 6. Barlingey,» for the Opposite 
Party. 


Order.—This case arises on a reference 
made by the Commissioner, Nagpur, * Divi- 
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sion, Nagpur, under sub-s. (2) of s. 83 of the 
‘Municipalities Act II of 1922. The question 
is whether hard drawn bare copper wire is 
assessable to terminal tax under serjal 
No. 5 or serial No. 7 of the terminal tax 
schedule of the Nagpur Municipal Com- 
mittee. 

- -Up to August 1937*the Nagpur Municipal 
Committee had been levying terminal tax on 
hard drawn bare copper wire imported by 
rail to Nagpur classifying that article under 
electric goods specified in serial No. 5 of the 
terminal tax schedule. But on an objection 
raised by the auditor the standing sub-com- 
mittee of the Municipal Committee sanc- 
tioned the levy of a higher rate of Re. 1-8-0 
instead of 2 annas per maund under serial 
No. 7 of that schedule. The action of the sub- 
committee was upheld by the Committee by 
its resolution No. 104 dated July 30, 1938. 
The Nagpur Electric Light and Power Com- 
pany Limited which was aggrieved by that 
resolution filed an appeal in the Court of 
the Deputy Commissioner under s. 83- of 
the C. P. Municipalities Act of 1922. The 
Deputy Commissioner upheld the Municipal 
Committee’s resolution whereon the Nagpur 
Electric Light and Power Company Limited 
preferred an appeal to the Commissioner. It 
is as a Second Appellate Court that the Com- 
missioner has referred the question to this 
Court for its opinion. 


On behalf of the Municipal Committee an 
objection was raised in limine that the Com- 
missioner was incompetent to make a refer- 


ence and that the proper course for the . 


Commissioner was to have remanded the 
case to the Court of the Deputy Commis- 
sioner with a direction to that officer to make 
a reference to this Court under s. 83 (2) of 
the C. P. Municipalities Act. I am unable 
to see any substance in this objection. The 
Commissioner under s. 58 of the Municipal- 
ities Act is vested with the same authority 
and control over the Deputy Commissioner 
as he could exercise in the revenue adminis- 
tration. ‘Under s. 33 (2) of the C. P. Land 
Revenue Act a second appeal lies to the 
Commissioner from any order of the Deputy 
Commissioner on any of the grounds men- 
tioned in cl. (c) of sub-s. (2) of that section. 
That the Commissioner is competent to hear 
the appeal appears to be beyond doubt. If 
the Commissioner had jurisdiction to hear 
the appeal ‘he must be deemed to. have the 
Same powers as are conferred on the Deputy 
Commissioner. under s. 83 of the C. P. 
‘Municipalities Act as an appeal is only a 
continuation of the original proceedings. See 
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Govinda v. Guru Charan (1). The Appel- 
late Court is, as indicated in s. 107, of the 
Civil P. C. empowered to pass any order 
which the law authorises the original Court 
to pass. Under s. 83 of the C. P. Municipal- 
ities Act the Deputy Commissioner could 
determine the appeal finally or under sub- 
s. 2 of that section refer the case for the 
decision of this Court. The Commissioner 
would, therefore, be entitled to exercise the 
Same powers as the Deputy Commissioner 
could. I hold that the reference has been 
properly made. 

_ Coming tothe merits of the case I have 
no doubt that so far as the hard drawn bare 
copper wire was imported to Nagpur by rail 
it was liable to be assessed under serial No. 5 
and not under serial No. 7 of the 
terminal tax schedule in accordance with the 
first part of r.3 of the terminal. tax rules: 
The rule as a whole runs as follows: 

“If any question arises as to the heading in the 
schedule of articles under which any particular con- 
signment falls, the classification adopted by the Rail- 
way authorities for the levy of the Railway freight 
upon that consignment shall be accepted -for the pur- 
pose of the Terminal Tax. When an article is men- 
tioned in the schedule specifically and is also included 
in a general category, the tax shall be levied at the rate 
mentioned for the specific item. When any article is 
not specifically mentioned and may come under two or 
more headings in the schedule, the tax shall be levied 
at the highest rate fixed for any such headings.”’ 

Analysing that section it would appear 
that the articles which are assessable to 
terminal tax are broadly divided into two 
classes; those which are imported by rail 
and those which are imported otherwise than 
by rail. The latter class of articles are- 
sub-divided ‘into two classes, (1) where an 
article is mentioned in the schedule specifi- 
cally, and (2) when an article is not specifi- 
cally mentioned. Ifan article is imported 
by rail it must fall under~the first part of 
1. 3 which refers specifically to Railway 
consignments. In that case the Municipal 
Committee is bound to accept the classifi- 
cation adopted by the Railway authorities 
for the levy of the Railway freight upon a 
consignment. That rule leaves no scope for 
discretion. It is not denied in this case that 
the goods which were imported by the 
Electric Company were all imported by rail. 
The Municipal Committee could not, there- 
fore, apply the-third part of r. 3 and levy 
the terminal tax at the higher rate. 


I find from G. I. P. R. Goods Tariff, Part 
I-A. p. 194 that the bare hard drawn copper 
Wire in classed under the head electrical 
appliances and fittings. The Municipal 
Committee is under Part I of r. 3 of the 

(1) 15 C 94 (98). 
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Terminal Tax Schedule, 
that classification. 

_ Itistrue that if the same article were 
imported into Nagpur otherwise than by 
rail, the contention of the Municipal Com- 
mittee would have some force. In view of 
the admitted fact that the article was a rail- 
borne import, any discussion of this question 
would he academic. I may only point 
out that Part II (7. e. the second. sentence in 
r. 3 of the Terminal Tax Rules) only applies 


bound to accept 


to an article which is mentioned specifically, .. 


that is by the specific description that article 
is itself known in the market and that when 
an article falls under two headings, one more 
specific as a class than another, the last part 
of that rule would authorise the Committee 
to levy tax at the higher rate. Jt must, how- 
ever, be conceded that in a case of an article 
such asthe present, it would be manifestly 
absurd to levy taxes at different rates 


because the means of transport are differ-- 


ent. This absurdity isthe more glaring as 
this particular article would have to pay the 
tax at Re. 1-8-0 per maund while the other 
kinds of electric goods would be paying only 
at 2 annas per maund.. It is not permissible to 
presume that the authority which framed this 


rule intended sucha startling and capricious: 


result. Consequently it must be held that 
were the Municipal Committee to levy the 
higher rate in the hypothetical case put for- 
wardon its behalf, it would be. acting in 
contravention of the spirit of the rule. To 
avoid an anomally the appropriate course 
would be to amend the wording of r. 3: - 

On the particular facts of this case, I have 
no doubt that it falls under the first part of 
r. 3 so as to leave no alternative to the Com- 
mittee but to accept the classification adopt- 
ed by the Railway Authorities. The resolu- 
tion No. 104 dated July 30, 1936, cannot be 
sustained. l 

The Municipal Committee will pay the 
costs of this reference to the Company. 
Counsels fees Rs. 100. l 

D. Order accordingly. 


PAT E 


MADRAS HIGH COURT 
Civil Revision Petition No. 790 of 1939 
September 18, 1940 
WADSWORTH. AND PATANJALI SASTRI, J J. 
PUNYAM RANGASWAMI REDDI— 
PETITIONER 
versus 
GALI GOPALAKRISHNA REDDI— 
po RESPONDENT : 
Madras Agriculturists’ Relief Act (IV of 1938), 
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s. 3 (ii) Proviso D — Word ‘landholder, scope of—. 
Landholder executing separate usufructuary mort- 
gages of his zamin rights but retaining ryoti lands and 
becoming tenant of his mortgagees in respect of them 
—Collector recognising one of mortgagees as land- 
hokler —Mortgagor, whether can be deemed to be land- 
holder within meaning of s. 3(5), Madras Estates Land, 
Act (I of 1908). at Ger: 

The word ‘landholder’ in s. 3 (24), Proviso D, con- 
templates the qualification of ownership of the zamin 
interest rather than the qualification of recognition by 
the Collector. - 

Where therefore a landholder executes separate 
usufructuary mortgagesof his zaminright in the estate, 
retains ryott land and becomes the tenant of his mort- 
gagees in respect of those lands, the mortgagor as 
owner of the estate must also be deemed to be a land- 
holder within the definition ins. 3 (5), Mad. Estates 
Land Act, notwithstanding the recognition of one of the 
mortgagees as landholder by the Collector. 


C. R.P. to revise an order of the Special 
Deputy Collector, Chandragiri, dated Jan- 
uary 6, 1939. ° 


Mr. T. L. Venkatarama Iyer, for the, 
Petitioner. ; 


Mr. S. A. Seshadri Iyengar, for the Res- 
pondent. 


Wadsworth, J.—The question in this 
civil revision petition is whether, having re- 
gard to the terms of proviso D to s. 3 (ii), 
Madras Agri. Relief Act, the petitioner is 
an agriculturist entitled to the benefits of 
s. 15 ofthe Act. The petitioner owns the 
kudivaram interest in certain lands in the 
village of Kolathur, which is an estate under 
the Madras Estates Land Act, paying a 
peishcush of Rs. 1,200. Some years ago he 
purchased the zamin rights of the estate - 
and in 1927 he was recognized by the Col- 
lector as the landholder. In 1934 he execut- 
ed two usufructuary mortgages, each cover- 
ing one moiety of the zamin right in the 
estate. He retained his ryoti lands and 
this became the tenant of his mortgagees 
iw respect of those lands. In 1935 the res- 
pondent (one of the morigagees) applied to 
the Collector for recognition as the land- 
holder of the estate. His application was 
opposed by the mortgagees of the other half 
of the zamin and the petitioner was also a 
party to the proceedings. The Collector 
recognized the respondent as the landholder 
holding that the petitioner was no longer 
entitled to ‘collect the rents and that the 
respondent was entitled to a larger share: 
of the income than either of the mortgagees 
of the other half. The question is whether 
in view of this order, the „petitioner can be 


' deemed to Be a landholder of an estate in: 


respect of which a sum exceeding Rs. -500 
is paid aspeishcush. The lower Court held. 
that he was:a landholder and: therefore, 


150 


disentitled to the ‘benefits conferred on 
agriculturists by s. 15 of Act IV of 1938. 
The question is by no means free from diffi- 
culty. Proviso D tos.3 (ii) excludes from 
the category of agriculturists any persén 
who : ° 


‘Is a landholder of an estate under the Madras Estates ` 


Land Act, 1908, or ofa share or portion thereof in 
respect of which estate, share or portion any sum 
exceeding Rs. 500 is paid as peishcush’’. 

The exclusion of a landholder of a share 
or portion of an estate paying a peishcush 
exceeding Rs. 500 seems to indicate that the 
Legislature had in mind the qualification 
of ownership of the zamin interest rather 
than the qualification of recognition by the 
Collector. 
der’ in the Estates Land Act as .a person 
owing an estate or a part thereof or entitled 
to collect the rents ofa whole or any portion 
of the estate, has the following subsidiary 
clause: ry 

“Where there is a dispute between two or more 
persons as to which of them is the landholder for all 
or any ofthe purposesof this Act or between two or 
more joint landholders as to which of them is entitled 
to proceed and be dealt with as such landholder, the 
person who shall be deemed to be the landholder for 
such purposes shall be the person whom the Collector 
subject to any decree or order of a competent Civil 
Court may recognize or nominate as such landholder 


in accordarice with rules to be framed by the Local- 


Govt. in this behalf.” : 
One of the rules framed under this section 


provides that where two landholders have. 


equal claims to recognition, the Collector 
shall recognize the more competent. Under 
this provision of Jaw, the respondent has 
been recognized by the Collector as the 
landholder for all the purposes of the Act. 
It is argued that by reason of this recogni- 
tion, the other joint landholders (including 
the petitioner) ceased to be landholders for 
any of the purposes of the Act and that 
since the definition exists only for the pur- 
poses of the Act, they ceased to have the 
status of landholders at all. Now there can 
be no doubt that the acceptance of this view 
of the law would lead to serious anomalies. 
Take the case of an estate paying a peish- 
cush of Rs. 2,000, which is enjoyed in two 
equal moieties by A and B. The Collector 
would have to decide whether A was more 
eompetent than B and the result would be 
that the more competent man who was re- 
cognized as thelandholder would not be an 
agriculturist, while the less competent man, 
though owning a portion of an estate pay- 
ing a pewshcush of Rs. 1,000, would be en- 
titled to the benefits of Act IV ‘of 1938-as 
an‘ agriculturigt, though it appears to have 
been intended that hè should not be so 
entitled. In fact the result of this. interpre- 
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tation of proviso D would be practically to 
nullify the exclusion from .the category of 
agriculturists oflandholders of a share or 
portion ofan estate paying a peishcush ex- 
ceeding Rs 500. At the same time there are 
serious difficulties in interpreting the word 
‘landholder’ in this proviso in accordance 
with its dictionary sense as a preprietor or 
owner and without regard to the definition 
in the Madras Estates Land Act. ‘The word 
‘landholder’ is used inss. 3 (it) (b), 3 (v), 
15, 16 and 17 of Act IV of 1938 and in each 
of these sections it appears to be used in its 
technical sense asa landholder under the 
Estates Land Act. Moreover, in proviso D 
to s..3 (ii), though the words “under, the 
Madras Estates Land Act,’ appear gram- 
matically to qualify ‘estate’ rather than 
‘landholder’ the whole phrase seems to have. 
reference to that Act and it is to be presum-: 
ed that the Legislature had in mind the 
definition of the term ‘landholder’ in that 
Act rather than the dictionary meaning of 
the word. | l 
The solution of the diffculty seems to ug, 
to lie ina more careful reading of cl. 2 of 
s. 3 (5) of the Estates Land Act. This clause 
seems to contemplate two classes of dispute. 
One is a dispute between two or more per- 
sons as to which of them is the landholder 
for all or any of the purposes of the Act, 
that is tosay a dispute regarding title. The 
other is a dispute between two persons who 
are admittedly joint landholders as to which 
of them is entitled to proceed and be dealt 
with as the landholder, that is to say, it is 
a dispute not regarding title but regarding 
the right of management. In the latter class 
of cases, the proper order to be passed by 
the Collector is not one recognizing ‘the 
successful party as the landholder for all 
purposes under the Act, but one recognizing 
him as entitled to proceed and be dealt with 
as the landholder. When such “an order. is 
passed, though the successful party would 
be solely entitled to couduct proceedings 
and to perform the functions .of the fand- 
holder solong as the order is in force, it 
would not have the effect of taking the joint 
proprietor out of the definition of ‘landholder’ 
in cl. 1 of the sub-section. -It is true that the 
Collector’s order in the present case pur- 
ported torecognize the respondent as the 
landholder for all purposes under the Act, 
but this order can have no larger effect than 
the recognition which the Collector was em- 
It follows that, notwith- 
standing the recognition of the respondent: as 
the landholder, the petitioner as owner of 
the estate must -also be deemed to be'a 
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landholder within the definition ins. 3 (5), 
Madras-Estates Land Act. He is therefore 
not an agriculturist under Act IV of 1938. 
; lhe petition is therefore dismissed with 
costs. fe i 


N.-S. Petition dismissed. 
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CALCUTTA HIGH COURT 
Appeal No. 43 of 1936 
April 30, 1940 
R. C. MITTER AND ROXBURGH, JJ. 

MOHINI MOHAN MAJUMDAR AND 
ANOTHER—DERENDANTS—ÅPPELLANTS 

T VETSUS 
Maharaja BIR BIKRAM KISHORE 

-~ MANIKYA BAHADUR—PLAINTIFEF— 


a a RESPONDENT : l 
Limitation Act (IX of 1908), Arts. 132, 89, 116— 
Suit by principal to enforce charge created in his 
-favour by agent to secure. money that might be found 
due by agent — Article applicable — By registered 
service kabuliyat, agent undertaking after accounts 
have been checked, to repay amount found to have been 
misappropriated — Suit by principal to recover 
specific sums of money misappropriated—Article ap- 
plicable. 
“Where the principal sues the agent to enforce in his 
favour the charge created by the latterto secrue money 
which might be found due from the agent to the princi- 
pal, the suit falls within Art. 132 and not under Art. 89 
or Art. 116, Lim, Act. 5 Ind. Cas. 59 (1), dissented 
from. Hafezuddin Mandal v. Jadu Nath Sen (2), 
24 Ind. Cas. 18 (3) and 30 Ind. Cas. 697 (4), fol- 
lowed. 

Where by a registered service kabuliyat the agent 
undertook after the termination of his service and after 
the accounts were checked, to repay the amount found 
to have been misappropriated within a month of the 
ascertainment of the amount : 

Held, that the suit by the principal for recovery of 
specific sums of money said to hava been misappro- 
priated by the agent was governed by Art. 116, Lim. 
Act. 


A. from the original decree of the Sub- 
Judge, Third Court, Tippera, dated Octo- 
ber 30, 1935. 


Messrs. Upendra Kumar Roy, Jatindra 
Nat? Sanyal, Debi Kanta Lahiri, Siba 
Kali Bagchi for Mr. Nalini Ranjan Bhat- 
tacharjee and Ranajit Acharjee Choudhury, 
for the Appellants. i 
- Mr. Jogesh Chandra Roy, Dr. Sarat 
Chandra Basak, Mr. Nripendra Chandra 
Das for Mr. Rabindra Nath Dutta, Mr. 
Amarendra Mohan Mitra and Mr. Man- 
matha Nath Das Gupta for Mr. Rakhal 
‘Chandra Dutta, for the Respondent. 


JR. C. Mitter, J.—Defendant No. 1, Mohini 
‘Mohan Majumdar,. was the plaintiffs law 
agent for looking after.his cases at Kasba. 
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"He was appointed as agent by an order of the 


plaintiff's father dated: December 15, 1909. 
He actually jointed his office on January 15, 
1910.. On March 12, 1911, -the, plaintiff’s 
father gave him an ammokternama for the 
purpose of enabling him to- discharge the 
duties of his office. On May 28, 1911, he exe- 
cuted his service kabuliat in favour of the 
plaintiffs father and had it registered. The 
serviee kabuliat is printed at p. 13. of 
Book C. It is unnecessary to recite here all 
the terms of the service kabuliat. It is only 
necessary for this appeal to notice the follow- 
ing conditions of service: (a) he was to look 
after suits and executions and to withdraw 
the moneys deposited in Court on account of 
the decrees passed in favour of his employer; 
(b) not to spend a single cowrie out-of the 
sums that he withdrew from Court on ac- 
count of these decrees; fc) he was to send 
every week to his employer's treasury the 


decretal amounts so withdrawn accompanied 


with barid chalan ; (d) at the end-of his 
service he was to make good all losses 

_ “If after checking accounts and on examination of 
other papers in the sherista any money was found to 
have been defalcated or any decree allowed to be barred 
or any claim allowed to -be time-barred on account of 
non-institution of suit or any kind of injury to the 
estate...” a | i 
and he made himself liable to repay the 
defalcated money within one month from 
the date of accertainment of the amount ; 
and (e) he was to submit monthly and 


-yearly accounts to his employer's agents. 


On the terms of this service kabuliat he 
continued: ‘in office till his dismissal on 
November 13, 1923. eS 

The plaintiff's father had demanded secu- 
rity, either in property or personal, to the 
amount of Rs. 2,000 from him. On June 18, 
1912, in puruance of the said order he and 
his wife, defendant No. 2, executed a 
jamanatnamah and had it registered. -By 
the said jamanatnamah, eight annas share 


belonging to him in a certain property and 


five annas odd share in. the same property 
belonging to his wife, defendant No. 2, were 
charged. This jamanatnamah is printed at 
p. I8of Book ©. We shall have hereafter 


-to consider this jamanatnamah in, some 


detail when dealing with some of the points 
raised. before us in the appeal. In 1923, in 
the. course of inspection conducted by the 
plaintiff's assistant manager Mr. Mahendra 


“Chandra Pal, it was discovered that defen- 
‘dant No. 1 had withdrawn from Court large 


sums -of money deposited by the judgment- 
debtors of the plaintiff's father on account 


‘of decrees from 1914-22 that he -had not 
credited, the same to. the estate. Explana- 


} 


152 


tions wére called for from him but these ex- 
planations were not considered satisfactory. 
A man was deputed to take notes from the 
Munsif’s Court at Kasba of the moneys with- 
drawn by defendant No. 1 and not credited 
to the plaintiff in his books,” and from the 
said notes the amount misappropriated 
by defendant No. -1 was ascertained by 
the plaintiff’s officer Mr. Mahendra Chandra 
Pal. The figure came to Rs 9,704-6-3. For 
this defalcation criminal proceedings were 
Started against him under s. 409, I. P.C. 
While this prosecution was pending, there 
was a compromise between defendant No. 1 
and the plaintiff. Defendant No. 1 admitted 
his liability to the extent of Rs. 9,704 odd 
as the amount of his misappropriations and 
paid to the plaintiff-a sum of Rs. 4,500. For 
the balance he and his wife, defendant No 2, 
executed an instalment mortgage bond in 
favour of the plaintiff. This mortgage bond 
is printed at p. 138 of Book ©. By the said 
mortgage bond, full 16 annas of the pro- 
perties hypothecated by the jamanatnamah 
was mortgaged. Thereafter the criminal pro- 
ceedings were dropped. 


In 1926, the plaintiff brought a suit on 
this mortgage against defendants Nos. and 2. 
A defence was taken by them that the mort- 
gage could not be enforced as the considera- 
tion for the mortgage was unlawful. The 
Court of first instance gave effect to this 
defence and dismissed the suit by its judg- 
ment dated January 29, 1929. Against the 
Said decree passed by the Court of first ins- 
tance, the plaintiff preferred an appeal to this 
Court on May 3, 1929, being ‘First Appeal 
No. 115 of that year. While that appeal was 
pending in this Court, the present suit was 
filed by the plaintiff on July 23, 1929. On 
“July 22, 1932, First Appeal No. 115 of 1929 
came up for hearing. On that date, the 
plaintiff-appellant made an application to 
this Court to withdraw his mortgage suit. 
That appalication was allowed, The order 
allowing that application is Ex. 102 and is 
printed at p. 205 of Book B. After making 
an observation that at least a part of the 
consideration for the mortgage was unlaw- 
ful, this Court made the followin g order: 


“At the same time we think that merely because. 


of the ekrarnama (mortgage) and the suit that has 
been brought on it, the appellant has not lost 
remedy against the respondent (defendant No. 1) for 
-such liability as may be found on the part of the 
latter upon proper accounts being taken. The Sub- 
ordinate Judge, in owr opinion, was right in his view 
‘that the present suit, regarded as one founded on 
such liabillty, is premature. 

The appellant, ‘we are informed, has now instituted 
& proper suit for that purpose. He desires to withdraw 
from the present’ suit with leave to prosecute the other 
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one. This leave we readily grant. The present suit 
is allowed to be withdrawn and will be regarded as 
not having been filed.” ; ` 

Thereafter the present suit was continued 
and it has resulted in a decree in favour of 
the plaintiff and against both defendants 
Nos. l and 2. The Court below has however 
limited the liability of defendant No. 2 to 
Rs. 2,000 to be realised from her property 
secured by the jamanatnamah of 1912. Both 
the defendants have preferred this appeal. 
The finding of the learned Subordinate 
Judge that Rs. 9,000 odd had been misappro- 
priated ‘by defendant No. 1 has not been 
challenged before us by the appellants. In 
order to decide many of the points raised: 
in the appeal by defendent No. 1, it is neces- 
sary to set out relevent portions from the 
plaint and the written statement of defen- 
dant No.1. In the plaint, the plaintiff after 
reciting the fact that defendant No. 1 had 
been appointed law agent in December 1909, 
and had taken up the duties of his office 
from January 1910, gives the terms of defen- 
dant No. Is service kabuliat and of the 
jamanatnamah. Then in paras. 7 and 8, he 
States that there-were settlements and ad- 
justments of accounts with defendant No. 1. 
In para. 8 he sets out the fact that at the 
time of adjustment of his accounts, large sums 
of money which had been realised by him 
in respect of 151 decrees described in Sch. If 
to the plaint had not been shown in his 
accounts and the adjustments proceeded on 
the footing that they had not, in fact, been 
withdrawn by defendant No. 1 from the 
Court. 


In the subsequent paragraphs of the 


‘plaint statements are made indicating that 
‘fraud committed by defendant No. 1 by 


which he actually concealed from the plain- 
tiff’s officer the fact that largé amounts had, 
in fact, been withdrawn from the Court and 
not credited tothe plaintiff in the accounts. 
The facts which led to the discovery of the 
fraud by the plaintiff’s officer, Mr. Mahen- 
dra Chandra Pal, are also set out in some 
detail in the plaint. The plaint also sum- 
marises the explanation which defendant 
No. l gave to Mr. Mahendra Chandra Pal 
when he was asked toexplain the defalca- 
tions, the explanation given by defendant 
No. 1 being to the effect that he had ad- 
vanced large sums of money out of his own 
pocket and if these sums were adjusted he 
would not be liable to refund any money to 
the plaintiff. The plaintiff further avers in 
effect that the fact that the accounts had been 
adjusted and settled in the past would afford 
no defence to the defendants for the amount 
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claimed by’ the plaintiff in the suit on ac- 
count of the misappropriations, the details 
of which are specified in Schs. II and II of 
the plaint. Infpara. 16, the plaintif gives 
the defendants credit for Rs. 4,500 that was 
paid at the time when the criminal proceed- 
_ dings against defendant No. 1 were dropped. 

In prayer ka, he claims a decree for the 
balance of Rs. 5,249 odd specified in the 
schedules to the plaint, 

“or for such sum for which it will be found the de- 
fendant had not submitted accounts during the period 
of his service and which, it will be found, the de- 
fendant had misappropriated to his own use or taken 
by drawing false bills or the same bill twice, by 
surcharge and falsification’ of accounts by permitting 
the accounts to be surcharged and falsified which 


will appear on perusal of the papers submitted by the 
defendant.” 


In prayers kha and ga, the plaintiff prays 
for a decree for sale of the properties charg- 
ed by the jamanatnamah and for a personal 
decree against defendant No. 1 only if his 
claim is not satisfied from the sale proceeds 
of the properties charged by defendants 
Nos. l and 2 by the jamanatnamah of 1912. 
Schedule II contains the details of the 
decrees, 151 in number which formed the 
subject-matter ‘of inquiry in 1923 by the 
plaintiff’s officer, Mr. Mahendra Chandra Pal. 
Schedule IH contains descriptions of two 
further decrees in respect of which defen- 
dant No. l’s defalcation ,was found out after 
the inquiry conducted by the said Mahendra 
Chandra Pal. Schedule IV contains the items 
of advances said to have been taken by de- 
fendant No. 1 and which had not been ac- 
counted for. In the course of the hearing in 
the lower Court, the plaintiff abandoned his 
claim to items mentioned: in Sch. IV. Itis 
unnecessary to go into the details of the writ- 
ten statement filed by defendant No. 1. He 
denied the fact that he had misappropriated 
the plaintiff's money and stated that he was 
not liable to pay the sum claimed im the 
plaint or any sum to the plaintif. He set 
up his old story that he had advancéd more 
moneys out of his own pocket to the plain- 
tiff and if the accounts were gone into he 
would be found in credit. In paras. 24 and 
30 of the written statement, he stated -that 
he had submitted accounts every year and 
the said accounts were duly examined by 
the officers of the plaintiff’s estate, and jama- 
kharach in respect of account (?) thus ex- 
amined was also made and that after so long 
a period the said accounts could not be 
surcharged or falsified. In these two para- 
graphs he admitted the statement made in 
the plaint that in the past accounts had been 
adjusted with him. -For the purpose of de- 
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feating the plaintiff's claim, he avered that. 
his account papers had been tampered with 
and mutilated by the plaintiffs officers. who 
had a grudge against him. . 

The contentions of defendant No. 2 neces- 
sary for consideration in this appeal are of a 
twofold character. We do not set out here 
all the defences taken by her but only those 
defences which are material for the purpose 
of this appeal. They are: (1) that she is not 
bound by the terms of the jamanatnamah, 
because being a pardanashin lady she did 
not know the nature and the effect of that 
document, because no one had explained the 
position to her and (2) that even if she was 
bound by the jamanatnamah she had exe- 
cuted with her husband she had discharged - 
her liability under the jamanatnamah by 
making a payment to the plaintiff through 
her husband of the sum of Rs. 3,000, which 
repfesented her money, out of Rs. 4,500 paid 
to the plaintiff in 1924 This last-mentioned 
defence was taken in her additional written 
statement filed on March 13, 1935 and print- 
ed at p. 204 of Book A. This additional 
written statement was however rejected by 
order No. 88, dated March 18, 1935, printed 
atp. 10 of Book A. Mr. Roy appearing for 
defendant No.1 has raised a number of 
techaical objections on the frame of the sutt, 
He has also urged that the suit is barred by 
limitation and that, in any event, a sum 
exceeding Rs. 2,000 could not have been 
thrown on the charged properties by reason 
of the terms of the jamanatnamah. 

For the purpose of supporting the tech- 
nical points’ raised on the frame of the sult 
Mr. Roy is inconsistent. For the purpose of 
arguing some points he said that the swt 
was not a suit for accounts. For the purpose 
of supporting other technical points he said 
in the same breath that the suit was a 
suit for taking accounts. How he could adopt 
the attitude in this Court that the sult was a 
suit for -accounts is difficult to follow 
in view of the attitude which his client took 
in the lower Court when the plaintiff wanted 
to amend the plaint. His attitude in the 
lower Court is indicated in his objection to 
the said amendment printed at p. 58 of Book A. 
On the basis of the assumption, that the suit 
is not a suit for accounts he submits: (a) that 
this suit for specific sums of money is not 
maintainable without the plaintiff claiming 
general accounts; (b) that as the plaintiff has 
not established that accounts were settled and 
adjusted his prayer for leave to surcharge 
and falsification of accounts is a misconceived 
one; (c) that in terms ofthe leave granted 
by this Court on July 22, 1932, in First, 
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Appeal No. 115 of 1929, the plaintiff was 
entitled only to sue defendant No. 1 for 


accounts and a suit of another description is 
not accordingly maintainable by him. 


On the’ basis that the suit,is a suit for 
-acconnts his points are: (a) that itis not main- 
tainable as all the account papers submitted 
by defendant No. 1l*have not been produced 
by the plaintiff; and (b) thatin any case, the 
‘form of the decree is bad, the decree ought to 
have directed an examination by the Commis- 
‘sioner of all the accounts for the whole period 
of service of defendant No.1. Having regard 
to the inconsistent position adopted by “Mr. 
Roy before us it is difficult to follow him in 

all the details of his arguments; but in hav- 
ing regard tò our view of the nature of the 
suit as already indicated in the course*of the 
analysis of fhe plaint, we do not accept, his 
‘contention that the suitis a suit for accounts 
and hence the two grounds which he urged 
‘before us on this latter basis that the suit is 
a. suit for accounts accordingly: fail. With 
regard to Mr. Roy’s contentions on the basis 
that this is not a suit for accounts, it is our 
view thatthe suit is one for recovery of 
specific items of money which according to 
the plaintiff had been misappropriated by 
defendant No. 1. Forthe purpose of sub- 
‘Stantiating the charge for misappropriation 
the plaintiff relies upon the accounts of 
defendant No. 1 submitted by him and 
‘Settled. He charged the defendant with 
fraud, which on the evidence he has estab- 
lished, for the purpose of meeting the defence 


which, ‘in fact, was ultimately taken by him, 


namely, that the adjustment of accounts was 
final between the parties. This ‘disposes of 
‘the arguments (a) and (b) urged before us 
by Mr. Roy on the hypothesis that the 
-suit was nota suit for accounts, but should 
have been one. 


- We do not also see any force in the 
argument (c) of Mr. Roy that the suit as 
framed was not maintainable because of 
the form of the order of the Court by which 
the mortgage suit was allowed to be with- 
drawn. The cause of action in this suit is 
not the same as the cause of action on which 
the mortgage suit was brought. In this 
‘Court, as “also i in the lower Court, the plaintiff 
made an attempt to argue that the plaint 
in the mortgage suit would also enable 
him to get accounts from: defendant No 1. 
` The learned Judge, however, held that 
the Subordinate Judge, was right in con- 
sidering that such a prayer was then pre- 
mature. Ultimately, however, this Court 
granted the plaintiff leave to withdraw from 
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the mortgage suit and the leave’ was granted 
on the express reason that the present. suit 
was then pending. This Court accordingly 
had.no occasion to consider or express any 
opinion on the frame of this suit or on 
the question whether this suit was main- 
tainable or not. That was not the question 
then. We cannot accordingly give effect to 
any of ‘the aforesaid contentions raised 
before us by Mr. Roy. 

The next question is a juain of limi- 
tation. The contention of defendant No. 1 
is that the suit is governed either by Art. 62 
or Art. 89 or Art. 90. It is not governed, 
says Mr. Roy, either by Art. 116 or = Art. 132. 
For the purpose of deciding the question of 
limitation, the following factsand dates are 
material. Defendant No.1 was appointed 
law agent by Maharaja Birendra Kishore 
Manikya Bahadur. The plaintiff in the 
present suit, Maharaja Bir Bikram Kishore 
Manikya, is his son. The plaintiff succeed- 
ed to the gudee on the death of his father 
which occurred on August 13, 1923.- After 
the death of Maharaja Birendra Kishore 
Manikya Bahadur, defendant No.1 continu-’ 
ed to be the law agent of hisson, Bir Bikram 
Kishore Manikya Bahadur. He was the law ` 
agent at Kasha up to 1922, but he was 
transferred later on to Comilla as the head 
law agent. He was dismissed from service 
by the plaintiff on November 13, 1923. Just 
before his dismissal, his fraud was discover- 
ed by Mr. Mahendra Chandre Pal on October 
27,1923. That fraud consisted in keeping con- 
cealed from the plaintiff and his predecessor 
the fact of the large misappropriations made 
by him. The present suit was filed on July 


23,1929. Three other dates were mentioned 


to us but we do not think that they are ofany 
importance on the view that we are taking 
on the question of limitation, because it is 
not necessary for the plaintiff to rely upon 
any acknowledgment of liability by defend- 
ant No. 1. These three dates are these : the 
first dateis July 21, 1924, the date of the 
mortgage by the defendant to Basanta 
Kumar Ghosh. In this mortgage, the de- 
fendants acknowledged their lability to the 
present plaintiff. The second date is Sep- 
tember 20, 1924, the date of the mortgage 


bond executed by the defendants in favour 


of the plaintiff. That deed also contains an 
acknowledgment of their liability. The third 
date is December 2, 1925, when defendant 
No. l made an application to the Maha- 
raja’s officer for re-consideration, in which 
also there was an acknowledgment of liabi- 
lity by him. But as we have said, in the 
view that we are taking on the question -0£ 
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limitation, it is unnecessary to examine these 
documentsin detail because the plaintiff has 
i to rely on the provisions of s. 19, Lim. 

ct. - 2 oS 

There are two prayers in the plaint. The 
first prayer isto enfore the charge created 
by the jamanatnamah of 1912. That prayer 
comes within the terms of Art. 132, Lim. Act, 
but the decision of a Division Bench in 
Jogesh Chandra v. Benode Lal Roy (1), has 
been cited before usby Mr. Roy in support 
of the proposition that Art. 132, would not 
be applicable in a suit by the principal 
against an agent although the agent had 
charged his immovable property for the due 
performance of his service. It is, however, 
pertinent to,observe that in that case Art. 89 
was not applied but it was said that the suit 
would. be governed either by Art. 115, if the 
Service kabuliat was not registered, or 
Art. 116, if it was registered, when one of the 
terms of service was to render accounts at stat- 
ed pericds as for instance, at the end of each 
year. If the aforesaid proposition be correct, 
this suit is clearly within time as in the 
service kabuliat there is a clause for rendi- 
tion of accounts at the end of every year 
and as.it has been brought within six years 
of the discovery of the fraud. Section 18, 
Lim. Act, on the facts of this case, would 
have madetime run from the date of the 
discovery of fraud by Mr. Mahendra Chan- 
dra Palin October 1923. In the last part 
of that judgment, however, it was held that 
Art. 132 was not applicable although the 
plaintiff in that suit wanted to recOver the 
amount that would be found due from his 


agent on taking accounts by the sale of the: 


properties charged in his jamanatnamah. If 
this was the only authority on the point of 
the applicability of Art. 132 to sucha suit, 
we would have either to follow it or in the 
case of our dissent to have the question de- 
cided by a larger Bench. . But we are reliev- 
ed of the latter course because that. decision 
of the said point has been dissented, from 
in expfsss terms in a series of later decisions 
of this Court. en 

Before the said decision in Jogesh Chan- 
dra v. Benode Lal Roy (1), the same point 
came up for consideration before Sir Francis 
Maclean, C. J.; and Coxe, J. in Hafezuddin 
Mandal v. Jadu Nath Sen (2). It was held 
that where the suit was not merely one for 
accounts but one to enforce in the pleintiff’s 


favour the: charge : created to secure moneys: 


which might be found due.from the agent to 

his principal, the case fell within Art. .132,. 
(1140 WN 122; 5 Ind Cas. 59. u 

. (2) 35 C 298; 7 OLJ 279; 12 C W N'820. . 
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Sch. II, Lim. Act, and, not under Art. 89 or 
under Art. 116. HafezuddinMardal v. Jadu, 
Nath Sen (2), was not brought to the notice 
of the learned Jndges who decided Jogesh 
Chandra v. Benode Lal Roy (1). The mat- 
ter again cam up for consideration before 


‘Fletcher and Richardson, JJ., in Tratlokhya- 


Nath v. Abinash Chandra (3). The case’ in 
Jogesh Chandrav. Benode Lal Roy (1), was 
cited before the Bench. Fletcher, J. point- 
ed out that the casé was decided without 
reference to earlier decisions of this Court, 
preferred to follow Hafezuddin Mandal v. 
Jadu Nath Sen (2) and recorded his empha- 
tic dissent from the decision on the said point 
in Jogesh Chandra v. Benode Lal (1). 

The matter again came up for consideration 
in Madhu Sudhan Sen v. Rakhal Chandra (4). 
The view adopted in Jogesh Chandra v. 
Benode Lal Roy (1), was again placed before 
the Court but the Court refused to follow it 
and followed the cases which had taken a 
contrary view. In our view, apart from 
the authorities, the language of Art. 132 is 
clear. We hold therefore that so far as the 
prayer to. enforce the charge on theimmov-. 
able properties is concerned the suit 1s gov- 
erned by Art. 132. In accordance with the. 
terms of the service kabuliat the cause of 
action would arise from after a month of 
the ascertainment of the money defalcated. 
The amount was ascertained in October 1923: 
and the suit was filed in 1929 so well within 
time so far as the enforcement of the charge 
is concerned apart from any question which 
arises on the question of the applicability 
to the facts of this case of s. 18, Lim. 
Act. ` ; 

The question of limitation with regard to. 
the balance if the sale proceeds of the charg- 
ed property are not sufficient to meet the 
decretal amount will now have to be consi- 
dered. We do not think that any of the 
articles on which tbe appellants rely has 
any application to this case. Article 62 is 
clearly inapplicable. The conflict is. between 
Art. 89 or Arts. 90 and~116, Lim. Act. In 
some cases it has been held that where there 
is a contract by the agent to submit accounts: 
at stated intervals as for instance either at 
the end of every month or at the end of 
every year: a ‘suit for accounts would fall 
either within Art 115 if the contract was un-; 
registered or Art. 116; if it was registered.. 
The other view is that Art. 89 being the more: 
specific article should apply even in such a. 


(3).21 OL J 459; 24 Ind. Cas, 18; A T'R 1915 Cal, 


18, : 
(4) 43 C 248; 30 Ind. Cas. 697;A IR 1916 Cal: 680; 
22 CL J 552; 19 C W N 1070- -> a. en aat 
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case. Ibis not necessary to examine these 
cases to decide on the conflict of authorities 
because the case before us isnot a suit for 
accounts. Itisasuit, as we have already 
pointed out, for recovery of sprcific sums 
of money said to have ben misappro- 
priated. 

| As we have already pointed out, the ac- 
count papers submitted by the defendant 
are Only relevant for the purpose of deter- 
mining the fact and thé amount of defalca- 
tion. In the service kabuliat executed by 
defendant No. 1 in the year 1911, he speci- 
fically undertook to keep separate the 
amounts withdrawn from Courts and to 
‘remit them by barij chalans without spend- 
ing a single cowri out ol it for or on behalf 
of the Maharaja or for the benefit of the 
estate. In the said kabultat he also under- 
took after the termination of his service and 
after the accounts were checked, to repay 
the amount found to have been misappro- 
priated within a month of the ascertainment 
of the amount. The right to sue for the 
misappropriated amounts accordingly accru- 
ed, on the basis of the said kabuliat, in 
November 1923. By not paying’ the said 
amount the defendant has broken his part 
of the contract as evidenced by the service 
kabuliat. 
tered one, the plaintiff would get six years 
from the said date under the provisions of 
Art. 116, Lim. Act. The suit being within 
six years of the said date is in time for the 
balance that may be found due after the sale 
of the charged property. In the view that 
we have taken above, it is unnecessary to 
consider the effect of the death of the late 
Maharaja Birendra Kisore Manikya Bahadur, 
for the suit was not for accounts and all the 
defalecations were at a period before his 
death, 

It now remains to consider the appeal 
preferred by defendant No. 2. The rejection 
of her additional written statement prevents 
her from raising the point that by reason of 
the payment of Rs. 4,500 to the plaintiff at 
the time of the withdrawal of the criminal 
proceedings any liability she had under the 
terms of the jamanatnamah had been dis- 
charged. The only defence open to her is 
the defence based on the fact that she was 
a pardanashin lady. In her evidence she 
attempied to make out a case of complete 
ignorance. On going through her deposition 
it appears to us that she is a highly intelli- 
gent lady. She admits that sHe was asked 
by her husband to execute a document in 
favour of the late: Maharaja and that docu- 
ment was ‘necessary. in order to enable her 
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husband to get the employment. Her evl- 
dence also makes it quite clear that she was 
interested in her husband’s wordly affairs, 
as would be natural, and that she was on 
good terms with her husband. The evidence 
adduced on the side of the plaintiff is that 
the document was read over to her. In spite 
of her denial we believe this evidence to be 
true, She knew that her husband had been 
asked to furnish security, either personal 
security or security in immovable property. 
If the document was read over te her hav- 
ing regard to her intelligence she would 


~ understand that she was executing with her 


husband a security bond by which she was 
charging her own property in addition to 
the property of her husband. These facts 
have been established on the evidence. 

The jamanatnamah opens with the recital 
that the Maharaja had demanded security 
from her husband to the extent of Rs, 2,000 
and that security was to be either security in 
Immovable property or personal security. 
The terms of the jamanatnamah are ambi- 
guous in some respects. After the recital it 
is stated that the executants would be liable 
for the whole of the loss that may be caused 
by defendant No. 1 elther by his negligence 
or by reason of his misappropriations. That 
clause although couched in wide terms 
would according to the principles of inter- 
pretation have to be construed so far as de- 
fendant No. 2 is concerned with the recitals. 
On the principles of interpretation, defend- 
dant No.1 would be lable to the fullest 
extent for his misappropriation and his pro- 
perties charged in that document would also 
be liable to the fullest extent. But so faras 
defendant No. 2 1s concerned, she was really 
in the position of a surety. Those terms must 
be limited in her case, as we have already 
stated above, by the recitals and her pro- 
perty would only be liable along with the 
property of defendant No. 1 to the extent of 
Rs. 2,000. 

On the evidence we hold that she must 
have understood the effect of this do¢ument 
in the manner indicated above, that is to 
say, her understanding of the document 
would be in accordance with the interpreta- 
tion whicha Court of law would put upon 
It. But there is one clause in the last por- 
tion of the document which creates difficulty. 
That clause is that if the entire amount of 
the plaintifi’s dues from defendant No. 1 was 
not realized from the property charged as 
security, then the properties of defendant 
No, 2. other than the property charged by. the 
jamanatnamah was to be liable for the 
balance, the balance of Rs 2,000 according to 
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the rules of interpretation. That was plac- 
ing on her an extra lability beyond the 
liabiljty indicated by the recitals. There is 
no evidence on the record that the effect of 
the document was explained to her, that is 
to say that it was brought to her notice 
that on the terms of the document she was 
incurring this extra liability. In these cir- 
cumstances, we think that it would not 
be right to hold her bound hy the terms of 
the jamanatnamah. We accordingly dis- 
ee the decree as against defendant 
No. 2. 

The result is that so far asthe appeal of 
defendant No. 1 is concerned, it is entirely 
dismissed but the appeal of defendant No. 2 
succeeds. The form of the decree however 
is a little defective. The decree against de- 
fendant No 1 would be for the amount of 
Rs. 5,237-10-6 with costs and interest. 
Let a preliminary decree be drawn up 
against defendant No. 1 for the said sum to- 
gether with costs awarded against him in the 
lower Court and the costs of this Court with 
interest at the rate of six per cent. per 
annum ‘from the date of the lower Court’s 
decree on the first two items and from the 
date of the decree of this Court on the last 
mentioned item. Ifthe amount be paid by 
defendant No. 1 within two months from this 
date the ‘property charged by him by the 
jyamanainamah will not be sold. If however 
the amount be not paid within the time 
aforesaid the lower Court will draw up a 
final decree and the property charged would 
be sold. Ifthere is any balance due to the 
plaintiff after the sale of the said property 
the lower Court will prepare a decree under 
O. XXXIV,r. 6. Civil. P.C. The appeal of 
defendant No. 1 is dismissed with costs. 
Defendant No. 2 will bear her own costs in 
this Court and in the Court below. 


Roxburgh, J.—I agree. 


D. ` 


Order accordingly. 
o l ; 
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1908), ss, 100, 152, 0. XLVII, {r, l- Finding that 
full amount shown in receipt was paid is one of 
fact—Power of Court to review its judgment suo motu 
—Court reviewing judgment suo motu and allowing in- 
terest at 9 per cent. per annum from 1927—No find- 
ing tn original judgment that plaintiff was entitled 
to aforesaid rate from 1927 — Modification held not of 
nature of amendment permissible under s. 152— 
Usurious Loans Act (X of 1918), s. 3—Held on 
facts that the transaction was substantially unfair 
justifying re-opening of accounts inspite of agreement 
—Interest at 9 per cent. per annum held proper— 
Limitation Act (IX of 1908), Art. 183 (3)—In pecu- 
liar circumstances of case limitation for appeal held 
should be reckoned from date of decision of review 
and was well within time. - | 

Under s. 5(4), Punjab Relief of Indebtedness Act, 
the Court has power to reduce interest below 12 per 
cent. per annum, if the circumstances of the case 
justify a lower rate being allowed. 

A finding that the full amount shown in the receipt - 
was paid is one of fact and is not open to challenge in 
second appeal. DE : 

Judge has no power to review “and modify his judg- ` 
ment when neither party has applied for review under 
O. XLVII, r. 1, Civil P. ©. 

Where the Judge contrary to the provisions of 
O. XLVII, r. 1 reviews his own judgment suo motu 
and allows the plaintiff interest at 9 per cent. per annum 
from 1927,and there is no finding recorded in the 
original judgment that the plaintif was entitled to this 
rate from 1927, the modification cannot be held to be of 
the nature of an amendment permissible under s. 152, 
Civil P.C. x 

The plaintiff sued for recovery of Rs. 800 as princi- 

al and Rs. 579 as interest on the basis of a mortgage- 
dd executed by the defendant in his favour on Janu- 
ary 19,1927. The mortgage-deed carried interest -at 
the rate of Rs. 24 per cent. per annum; but the 
plaintiff alleged that accounts had been settledup to 
January 18, 1933, and the defendant had executed a 
bond in favour of the plaintiff fora sum of Rs. 968 in 
lieu of the interest due up to that date. It was further 
alleged that a fresh agreement had been entered into by 
the parties on that date, and that the interest after 
that date had been reduced toRs. 12 percent. per 
annum. The plaintiff, therefore, sued on the basis of 
this fresh agreement for recovery of Rs. 800 and the 
interest subsequent to the date of the agreement : 

Held, that the Court was justified in treating the 
transaction as substantially unfair and re-opening the 
accounts inspite of the agreement dated J anuary 18, 
1933, which could not be allowed to serve as a device 
for recovering excessive interest. ‘The reduction of in- 
terest to 9 per cent, per annum was also justified. 

An appellate decree was passed by the District Judge 
on December 20, 1939; but on the next day, he passed 
an order to the effect that it was necessary to review 
the decision as there had been an error in his finding 
as regards the amount due to the plaintiff. He suo 
motu issued notices to the parties with the object of 
reviewing it. No decrees were, therefore, prepared on 
the basis of the judgment pronounced on December 20, 
1939. Decrees were only prepared after the decision on 
review on January 29, 1940. The appellant had applied 
for copies on December 22, 1939, but they could not be 
given .as no decree was prepared: 

Held, that in the peculiar circumstances of the case, 
the period of limitation should be reckoned from Janu- 
ary 25,1940. Counting the period from that date and 
allowing for the time required for copies, the appeal was 
well within time. . 

Held, also that even if an appeal was to be lodged 
from a decreson the basis of the judgment dated |De- 
cember 20, 1939, the period till the decree was actually 
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signed would have to be excluded for the purposes of 
limitation. Bechi v. Ahsan-Ullah Khan (1), relied 


SE. A. ‘from the decree of the District 
Judge, Attock at Campbellpur, dated Jùnu- 
ary 25, 1940. ° 


- Mr. D. R. Sawhney, for the Appellant. 

Mr. Ghulam Mohiy-ud-Din, for the Res- 
pondents. 
- Judgment.—The material facts giving 
rise to this second appeal may be shortly 
stated as follows: The plaintiff sued for 
recovery of Rs. 800 as principal and Rs. 576 
as interest on the basis of a mortgage deed 
executed by the defendant Rakhmat Din in 
his favour on January 19, 1927. The mort- 
gage deed carried interest at the rate of 
Rs. 24 per cent. per annum; but the plaintiff 
alleged that accbunts had been settled up 
to January 18, 1933, and the defendant had 
executed a bond in favour of the plaintiff 
for a sum of Rs. 968 in lieu of the interest 
due up to that date. It was further alleged 
that a fresh agreement had been entered 
into by the parties, on that date, and that 
the interest alter that date had been re- 
duced to Rs. 12 per cent. perannum. The 
‘plaintiff therefore sued on the basis of this 
fresh agreement for recovery of Rs. 800 and 
the interest subsequent to the date of the 
agreement. The suit was resisted by the 
defendant on the pleas that the interest was 
usurious and that the transaction between 
the parties being unfair, the whole account 
was liable to be re-opened. The learned trial 
Court upheld this plea and reducing the 
rate of interest to Rs. 9 per cent. per annum 
and disallowing the sum of Rs. 192 which 
had been paid as advance interest only three 
‘days after the execution of the mortgage 
deed, granted a decree tothe plaintiff for 
Rs. 941 only. From this decision both par- 
ties appealed to the District Judge who 
dismissed the appeal of the plaintiff, but 
accepting that of the defendant reduced the 
decretal amount to Rs. 718. This decree was 
passeed by the learned District Judge on 
‘December 20, 1939; but, on the next day; he 
passed an order to the effect that it was 
necessary to review the decision as there 
had been an error in his finding as regards 
the amount due to the plaintiff. He heard 
the parties again and on January 25, 1940, 
passed a fresh order reducing the amount 
of the decree in plaintiff’s favour to 
Rs. 326-10-3 onty. From this decision the 
plaintiff has preferred the present appeal. 

A.preliminary objection was raised that 
the appeal was barred by time; but the 
objection seems to me to'be devoid of force 
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in the peculiar circumstances of the case. 
It has been stated above that immediately 
after the judgment was pronounced on 
December 20, 1939, the learned District 
Judge found that there wasan error in it and 
suo motu issued notices to the parties with 
the object of reviewing it. No decrees were 
therefore prepared on the basis of the judg- 
ment pronounced on December 20, 1939. 
Decrees were only prepared after the deci- 
sion on review on January 25, 1940, and on 
the basis of that decision. As there were no 
decrees prepared on the basis of the judg- 
ment dated December 20, 1939, the plaintiff 
was not in a position to appeal from the 
same. He had applied for copies on De- 
cember 22, 1939, but copies could not be 
given as no decrees were prepared. The plain- 
tiff could therefore only appeal from the final 
decrees when these were prepared after the 
decision on review on January 20, 1940. 
Even if an appeal was to be lodged from a 
decree on the basis of the judgment dated 
December 20, 1989, the period till the decree 
was actually signed would have been ex- 
cluded for the purposes of limitation: see 
Becht v. Ahsan-Ullah Khan (1). la the 
peculiar circumstances of the case, the period 
of limitation should, in my opinion, be 
reckoned from January 25. 1940. Counting 
the period from that date and allowing for 
the time required for copies, the appeal is 
well within time. 

On merits. the learned Counsel for the 
appellant has contended that the present 
sult being based on the agreement dated 
January 18, 1933, and interest having been 
reduced to 12 per cent. from that date, there 
was no justification for re-opening the tran- 
saction under the Usurious Loans Act and 
reducing the interest to 9 per cent. per 
annum as the Courts below have done. It 
was also contended that the learned District 
Judge had no jurisdiction to review his judg- 
ment dated December 20. 1939, suo motu as 
he did. á 

The first contention does not appear to 
me to have force. The original mortgage 
carried interest ab 24 per cent. per annnm, 
which was certainly excessive. A sum of 
Rs. 192 had been deducted by way of advance 
interest at the very outset, which meant 
that the real sum advanced was only Rs. 601. 
Although the interest 1s said to have been 
reduced to 12 per cent. per annum on Janu- 
ary 18, 1933, this was done only after the 
defendant had executed a bond for Rs. 968 
on account of interest up to that date cal- 
culated at the rate of 24 per cent. In view 

(1) 12 A461; A'W N 1890, 149 (FEB), 
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of all these facts, the Courts below were, 
in my opinion,- justified in treating the 
transaction as substantially unfair and re- 
opening the accounts. This point seems to 
have been, in fact, conceded before the 
learned District Judge. The judgment-debtor 
has been found to have already paid Rs. 938 
by way of interest—which was in excess 
of the principal amount. The debt was, 
"moreover, a secured one. In view of these 
facts, J am not prepared to interfere with 
the reduction of the rate of interest to 9 per 
-cent. per annum. [Itis true that under the 
Punjab Relief of Indebtedness Act, the 
Court is bound to hold the interest to be 
excessive if it exceeds 12 per cent. per annum 
‘in the case of secured debts; but it does not 
necessarily follow from this that the Court 
has. no power to reduce interest below 12 per 
cent. per annum, if the circumstances of the 
case justify a lower rate being allowed. 

One of the plaintiffs’ contentions was 
that although the receipt produced by the 
defendant showed that Rs. 968 were paid, 
the actual sum paid was only half of this 
amount as the rate of interest had been re- 
duced to half of the original rate. It was 
stated that formal receipts for the full 
amount of interest were given, as the rate 
of interest in original mortgage deed was 
-24 per cent. per annum. The learned Dis- 
trict Judge did not, however, accept this 
contention and held that the full amount 
shown in the receipts was paid. Thisis a 
finding of fact and is not open to challenge 
in second appeal. Much stress has been laid 
on the fact that mterest due up to Janu- 
ary 18, 1933, is said to have been settled by 
the agreement arrived at on that date. But 
under s. 3 (b) (îi), Usurious Loans Act, the 
previons accounts could be re-opened in spite 
of such an agreement.. This device cannot, 
. therefore, help the plaintiff to recover exces- 
sive interest. 

The contention of the learned Counsel 
for the appellant that the learned District 
Judg® had no power to review and modify 
-his judgment dated December 20, 1939, when 
neither party had applied for review under 
O. XLVII, r. 1, Civil P. C., however, appears 
to be correct. The learned District Judge 
could correct arithmetical or clerical errors 
under s. 152, Civil P. C. But the modifica- 
tion made by him in the original judgment 


on review in the present instance was not of. 


this -nature. The learned District Judge 
allowed, on review, interest at 9 per cent. 
per annum from 1927. But he had not re- 
corded any finding in the original judgment 
that the plaintiff was entitled to this rate 
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from 1927. In these circumstances, this: 
modification cannot be held to be of the 
nature of an amendment permissible under 
s. 152, Civil P C. I, therefore, accept the 
appeal and grant plaintiff a decree for 
Rs. 718 as originally passed by the learned 
District Judge.on December 20, 1939. The 
plaintiff will get proportionate costs through- 
out. 

D. l Appeal accepted.. 


SIND CHIEF COURT 
Criminal Appeal No. 57 of 1940 
October 21, 1940 
Davis, C. J. 

M. U. ABBASI—AppELLANT 

VETSUS, 
EMPEROR—OPPOSITE PARTY 

Penal Code (XLV of 1860), s. 499, Exceptions 3 and! 
9—Accused relying on exceptions—Burden is on him: 
to bring case under relevant exception—He cannot 
throw burden on Court—Good faith’’—No difference 
between Exceptions 3 and9—Eaception 3, if protects- 
writer from repeating defamatory misstatements of 
another based on misstatements of facts. 

A person who relies upon an exception to the general: 
rule must prove his case, must bring it within the rele- 
vant section, and it does not help his case to change: 
from one exception to another and finally to place upon. 
the Court the burden, which by law is his of placing 
the case for him under the exception which it thinks 
[p. 160, col. 1.] 

There is no difference in principle on the question of 
“goodfaith” between Excep. 3, and Excep. 9. Excep. 
3, cannot be used so as to justify a writer repeating 
in any circumstances with impunity the highly defa- 
matory misstatements of another based upon misstate-- 
ment of facts. 116 Ind. Cas. 99(2), E. I. Howard v. 
M. Mull (2), Emperor v. Abdool Wadood Ahmed (A),. 
71 Ind. Cas: 792 (5), and In the matter of Shibo- 
Prosad (6) relied on, [p. 162, col. 2.] 


Cr. A. against conviction and sentence: 
passed by the Additional City Magistrate,. 
Karachi, dated May 30,: 1940. 


Mr. Amarlal W. Hingorant, for the Appel-- 
ant. 

Mr Balkrishna H. Lulla, Assistant Public: 
Prosecutor, for the Crown. 


Judgment.—The appellant in this case 
is one M. U. Abbasi, and he is the editor of 
a paper called “New Sind,” and he has been. 
convicted of an offence under s. 500, I. P. C., 
for publishing in his paper a defamatory 
article concerning one Hatim A. Alavi, for: 
some time Mayor of Karachi, and has been. 
sentenced by an Additional City Magistrate 
of Karachi to a fine of Rs, 200, or in. default 
to suffer simple imprisonment for three 
months. The appeal was argued before me 


(on the ground that the Magistrate was in 


error when he has proceeded in his judgment. 


~~ 
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“160 
“On the basis that the defence of the appellant 
was that his article was true, and in consi- 
-dering that the appellant relied on Excep. l 
‘tos. 499, I. P. C. He, in fact, relied on 
‘Excep. 3, though in his reply at the end of 
lengthy arguments, the leafnec Advocate 
„appeared to rely upon Excep. 9 to which the 
‘learned Assistant Pablic Prosecutor had re- 
ferred, arguing that it is for the Court to 
place the case for the appellant under. the 
exception which it thought appropriate, An 
-appellant however who relies upon an excep- 
tion to the general rule must prove his case, 
must bring it within the relevent section, 
and it does not help his case to change from 
-one exception to another and .finally to place 
“upon the Court the burden, which by law is 
his. I will take then the case of the appel- 
‘lant as it was argued before me. To avoid 
misrepresentation, I would refer to a specific 
‘passage in the memorandum of appeal which 
isas follows: ` ; . 
That itis respectfully submitted that there is a 
confusion in the mind of the learned Magistrate and he 
“has failed to demarcate distinction between Excep. 1 
and Excep. 3. Under Excep. 1, truth of imputation is 
‘to be established and under Excep. 3 the only thing 
that is required is the reasonable belief in the imputa- 
tim made; in other words, imputation not necessarily 
truly made but expressed in good faith and good 
‘faith as defined ins. 52, I P. O., means nothing is said 
to be done or believed in good faith which is done or 
ibelieved without due care and attention. This aspect 
-of the question the learned Magistrate has altogether 
missed though the decision of this Court reported in 
Murlidhar v. Naraindas (1), was relied upon by the 
‘lower Court.” 

The article complained of is, on the face 
of it, highly defamatory, and reading the 
article through, I should have read it to 
mean that Mr. Hatim Alavi, once the Mayor 
of Karachi, and Mr. Bhojwani, the Chief 
“Officer, had, to advantage some persons called 
‘Sheikha Brothers, conspired together in 
‘breach of all honour and duty to deprive 
“the Municipal Corporation of Karachi of a 
“very large sum of money; indeed, at the least 
Rs. 46,731, and atthe most Rs 2,82,000. They 
-and the members of the standing committee 
are described as- robbers. The article itself 
is full of misstatements: for instance, it is 
stated that the Sheikha Brothers had to pay 
Rs. 46,731 as land-tax to the Corporation, 
and it was from this payment that Hatim, 
“the Mayor and Bhojwani, the Chief Officer 
+ried corruptly to relieve them. Firstly, the 
tax payable by the Sheikha Brothers was 
-not Rs. 46,731, which sum was payable by a 
number of ocqupiers of Municipal land 
among which the Sheikha Brothers are in- 
tluded, their share being Rs, 11,500. The 

(1) 8 S L R 143; 27 Ind. Cas, 205; A IR 1914 Sind 85; 
. 16 Or. L J 14l, -- ---- © ` : . 
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learned Advocate describes this merely as an 
exaggeration. This is, however; a misuse of 
words. Compared, however, with other mis- 
statements, this mis-statement is compara- 
tively venial. ` 

Under the heading “Influence,” it is stated 
or. clearly implied, that when Dr. Shroff 
went on leave Mr. Bhojwani changed his 
note on this matter of remissions; Dr. Shroff, 
the standing committee, and the legal ad- 
viser, had all advised against the remission 
of taxes to the Sheikha Brothers, but Mr. 
Bhojwani changed the note of Dr. Shroff, 
said that the Sheikha Brothers should not 
be charged the tax and that Rs. 24,424, 
should be refunded to them; the standing 
committee was “managed” and the legal ad- 
viser was “managed” so that an opinion 
favourable to the Sheikha Brothers should 
be given. This was all done when Hatim was 
the Mayor and Bhojwani was the Chief 
Officer.” Clearly the suggestion is that Mr. 
Hatim Alavi and Mr. Bhojwani were res- 
ponsible for the resolution of May 5, 19388, 
whereby the standing committee changed 
their resolution of April 4, 1938, tothe ad- 
vantage of the Sheikha Brothers, conceding 
the demands of the Sheikha Brothers and 
other landlords which a month previously 
they had refused. Itis demonstrably false, 
however, to say that Mr. Bhojwani was res- 
ponsible f6r this decision He did not as is 
suggested, bring the matter before the stand- 
ing committee at all. This was done by 
Dr. Shroff on a representation by an Asso- 
ciation called the Landowners’ Defence 
Association asking that sympathetic consi- 
deration be given toa memorial relating to 
the recovery of the arrears of land-tax, Ex. 7 
and the preamble in the proceedings, record- 


ing the standing committee’s resolution of. 


May 5, 1938, whereby the standing com- 
mittee superseded their resolution of April 4, 
refers to the letter of Dr Shroff. To charge 
Mr. Bhojwani with having changed corruptly 
and against the public interest the note of 
his predecessor is false. Further, it if stated 
that the legal adviser too was won over, 
and it is suggested that a clerk Tikamdas 
was sent by Mr: Bhojwanito suggest to the 
legal adviser what. advice he was to give. 
This was the suggestion of the learned Advo- 
cate before me This again is false. Ex- 
hibit 10 shows that the legal adviser was not 
won Over, but that he advised that the matter 
.be brought before the Corporation because 
the resolution involved a large amount of 
money and a matter.of policy : furthermore, 
the standing committee had in its resolution 
recommended the matter to the notice of the 


. 1941 


Corporation. This opinion of the legal ad- 
viser was given in reply to a letter from Mr. 
Bhojwani dated June 6, bringing this very 
question before the legal adviser. 

It was suggested by the learned Advocate 
for the appellant in argument before me 
that this letter of Mr. Bhojwani was all part 
of his plan to conclude this matter favour- 
ably to the Sheikha Brothers, the friends of 
Mr. Hatim Alavi, and that he as a B A., LL. 
B. was quite competent to decide this ques- 
tion himself. Whether Mr. Bhojwani is or is 
not a B.A., LL.B., I do not know but the argu- 
ment that Mr. Bhojwani should himself, on 
the ground that he had certain university 
degrees, take upon himself the decision ofa 
contested qustion of this kind, would appear 
to any reasonable man unworthy of serious 
consideration. Mr. Bhojwani in referring 
this question to the legal adviser acted, in 
my opinion, as an honourable and prudent 
man. The only question in this matter 
which, in my opinion, calls for criticism is 
that r. 54 and, indeed, all other rules of the 
Corporation should be strictly followed. 
Rule 54 requires that grounds should be 
given when the standing committee within 
a certain limited time alters or rescinds a 
previous resolution. The Assistant Public 
Prosecutor explains that there was attached, 
to the resolution the note of the chief officer 
and the two memorials relating to the re- 
covery of this tax. 
‘the feeling aroused over this question itself 
shows how’ necessary it is that the Corpora- 
tion should strictly follow its own rules 
which, experience has shown, are in the 
public interest. The last point I would 
refer to in this article is the item of 2 lacs 
and 82 thousand rupees. It is explained to 
me that this figure was obtained by in- 
cluding the occupancy price of the lands 
which would be available should the land- 
lords refuse to pay the arrears of enhanced 
land-tax and the Corporation succeed in 
their suits to eject them. This,- however, 
was mbt explained in the article which ap- 
peared to attribute to the Mayor, Hatim 
Alavi and the Chief Officer, Bhojwani and 
the standing committee the-loss of Rupees 
2,82,000, but for the action. of another Mayor 
» Mr. Sidhva, l 

Ii may--be remarked that one of the 
reasons on which Mr. Sidhva “Mayor could 
and did rely to rule the question out of order 
when it came before the meeting over which 
he presided, namely, that the question was 
before the Courts, would have been equally 


available and ‘indeed compelling during. 


the period of office of Mr. Hatim Alavi 
°”  195—21& 22 
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and could havé been invoked to excuse’ 
delay. Whether Mr. Hatim Alavi, embar- 
rassed by.the claim of friends postponed a 
contentious question as the best way of 
dealing with it and to this extent failed in 
his duty, I dò not’know. There were others 
in the -municipal body besides himself, but 
even if he endeavoured by inaction to avoid 
the decision of a contentious and embarrass- 
ing question; that would in no way justify 
this attack: upon him, based upon a series 
of misstatements. Any defence based upon 
truth on which the appellant relied must 


Clearly fail. The article itself criticizing . 


the conduct of Mr. Hatim Alavi is as 
defamatory as an article could be. But the 
appellant in this Court did not rely upon the 
truth of the article as a defence, though in 
his statements in the Magistrate’s Court, 
Exs. 43-A and 438-B, he seems to persist in 
his charges. In Ex. 43-B, Mr. Bhojwani and 
Mr. Hatim Alavi are described as “the chips 
of the same block,’ but in this Court his 
learned Advocate took his stand upon Ex- 
cep. ð tos. 499, I. P.-C. Heargued that all 
Mr. Abbasi had done was to reproduce sub- 
stantially correctly a speech given by one 
Mr. Ghulam Hussain Kassim, an old and re- 
spected member of the Corporation at the 
meeting of June 9, 1939, when this question 
was discussed and when the Mayor, Mr. 
Sidhva, ruled the question out of order, and 
that though Mr. Ghulam Hussain Kassim 
cannot claim absolute privilege, for the de- 
bates of the Municipal Corporators are not 
privileged as are debates in the Legislative 
Assembly, yet he, Mr. Abbasi, was present at 
the meeting where Mr. Ghulam Hussain 
Kassim made these charges against Mr. 
Hatim Alavi, the Mayor and the Chief Officer, 
and. that he heard them pass without protest 
or contradiction that he acted in good faith 
within the meaning of Excep. 3 to s. 499, I. 
P. C., and that if he mistook ‘jobbery’, for 
‘robbery,’ that was a small matter and in the 
circumstances to be easily understood. 
Apart, however, from the ‘question whether 
one person is protected from the consequ- 
ences of defaming another because he repeats 
in good faith the misstatements of another, it 
is Clear the writer of the article has gone far 
beyond anything that Mr. Ghulam Hussain 
Kassim has said. It may be accepted, as it 
is not otherwise proved to be false, that Mr, 
Ghulam Hussain Kassim made a long speech 
the substance of which Mr. Abbasi gives in 
his article, that he was not inaudible as the 
shorthand-writer says, and that Mr. Abbasi. 
was there to_hear him and did hear him, 
yet, Mr. Ghulam Hussain Kassim on: his- 
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own evidence did not finally charge Mr. 
Hatim Alavi as Mayor with any corrupt 
influences and with robbery. Mr. Ghulam 
Hussain Kassim said in his evidence that he 
could not say if Mr. Hatim Alavi directly 
or indirectly influenced the standing com- 
mittee or the legal adviser of the Chief 
Officer. So far as*Ghulam Hussain says 
that Mr. Bhojwani made recommendations 
on this question contrary to Dr. Shroff and 
that the legal adviser’s opinion was also 
changed. Mr. Ghulam Hussain is not sup- 
ported by the evidence, and Ido not accept 
his statement as correct. Reading through 
the evidence of Mr. Ghulam Hussain and 
the article, one would infer that there was 
only one side to this question and the land- 
owners had no case and that the action of 
the Municipal Cowporation in demanding 
arrears of the enhanced tax and obtaining 
by means of threatened suits of ejection 
the consent of the landowners to the pay- 
ment of arrears which might be time-barred 
was, beyond: all criticism, right. The fair 
thing would have been, I think, to say that 
there was on this question ample room for 
an honest difference of opinion. 
case, Mr. Ghulam Hussain Kassim in his 
evidence did not charge Mr. Hatim Alavi 


with corrupt influences and with robbery, 


and he was not even prepared to endorse 
certain paragraphs in the article as a sub= 
stantially correct representation of what he 
said at the meeting, without qualification, 
for he said : l 


“Except certain things pointed out by me above what 
is written in these two paragraphs, Exs. 23-A and 
23-B, is a substantially correct reproduction of my 
speech.” - 


' But the exceptions .are important. Even 
Mr. Ghulam Hussain, unreliable as he 
appears to be did not charge the complainant 
with robbery or describe him as a robber. 
But on a fair reading of the article this is 
the burden of Mr. Abbasi’s accusation, that 


Mr. Hatim Alavi as the Mayor, is the chief- 


of robbers. Paragraph 1 of his article is 
headed “Robbers as City Fathers.” This 
alone would appear to me to deprive him 
even on his own interpretation of the 
protection of Excep. 3 to s. 499, I. P. ©. 
that hein good faith merely reported Mr. 
Ghulam MHussain’s speech, apart from the 
fact that I do not think Excep. 3 is to be 
used soas to justify a writer repeating in 
any circumstances with impunity the highly 
défamatory misstatements of another, based 
upon misstatements of facts. Iwill take in 


this case a statement of the law. accepted as. 
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correct in Mix Allahbux v. Emperor (2), 
though that case relates to Excep. 9, on 
which in his reply, the learned Advogate 
suggested the Court should rely and not 
Excep. 3, but the principle is the same. 
That statement cited from E. I. Howard v. 
M. Mull (3), at p. 91 is as follows: 


- “And where a person makes the public conduct of a 
public man the subject of comment and it isfor the 
public good, he is not liablefor an action if the com- 
ments are made honestly and he honestly believes the 
facts to be as he states them, and there is no wilful 
misrepresentation of fact or any misstatement which he 
must have known to be a misstatement if he had 
exercised ordinary care.” 


And the learned Judges in Mir Allahbux. 
v. Emperor (2), said with reference to this 
passage : 

“This passage lays down no different rule of law; as it 
enjoins the defendant to make no wilful misrepresen- 
tation offact or any misstatement which he could have 
discovered to be a misstatement if he had made proper 
enquiries.” 

~ Reference may also be made to the case in 
Emperor v. Abdool Wadood Ahmed (4), in 
which the learned Judges said : 

“Good faith under Excep. 9, requires not logical in- 
fallibility but duetare and attention. But how far 
erroneous actions or statements are to be imputed to 
want of due care and caution must in each case be con- 
sidered with reference tothe general circumstance and 
the capacity and intelligence of the person whose con- 
duct is in question. It is only to be expected that the 
Honest conclusions of a calm and philosophical mind 
may differ very largely from the honest conclusions of 
a person excited by sectarian zeal and untrained to 
habits of precise reasoning.” 


In Promotha Nath Mukhopadhya v. Em- 
peror (5), the principle as laid down in 
In the matter of Shibo Prosad (6), was 


accepted by both sides as correct, namely : 
“In dealing with the questions -of good faith, the 
proper point to be decided is not whether the allege- 
tions put forward by theaccused in support of the 
defamation are insubstance true but whether he was 
informed and had goodreason after due care and 
attention to believe that such allegations were true.” 


I can see no difference in principle on this 
question of “good faith” between Excep, 3 
and Excep. 9. It is, however, to be .noted 
that Excep. 3 protects, in certain c#&cum-. 
stances, an expression of opinion concerning 
the conduct of any person touching any 
public question and respecting his character 
so far as his Gharactér appears in that con- 
duct. Exception 9 protects under certain. 
circumstances imputations concerning the 
character of another. But, applying this 


(2)23 S L R 216; 116 Ind. Cas. 99; A I R 1929 Sind’ 
90; 30 Cr L J 548; Ind. Rul. (1929) Sind 99. 

(3)1 B. HOR App. 85(91). en 

(4). 31 L 293; 9 Bom. L R 230; 5 Cr L J 237. 4 
J 
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(5) AIR 1923 Cal. 470; 71 Ind. Cas. 792: 24 Cr. L 
248; 50 O 518: 27 C W N 389. a EAN 
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principle and this-test, it appears to me the 
appellant must fail, for, even assuming that 
he acted in good faith in accepting as correct 
the statements of fact of Mr. Ghulam Hussain 
Kassim, he went far beyond anything Mr. 
Ghulam Hussain Kassim said when he charg- 
ed the complainant with the exercise of cor- 
rupt influences to’ advantage friends and des- 
cribed him as a robber, and he went far 
. beyond mere expressions in good faith of 
opinion concerning conduct or character. His 
statements and his comments went far beyond 
anything even Mr. Ghulam Hussain Kassim’s 
misstatements justified. It may be that he 
did not act maliciously in the sense that he- 
acted spitefully. Indeed, he has shown that 
in one matter requiring courage he stoutly 
championed the cause of Mr. Hatim Alavi, 
even if he were a self-appointed champion. 
But whatever be the cause, it appears clear 
that on this occasion he clearly overstepped 
the boundaries not only.of truth but of due’ 
care and attention ‘and that his grave charges 
against the complainant cannot be justified 
on facts or on the misstatements of Mr. 
Ghulam Hussain Kassim and cannot be pro- 


tected in good faith within the meaning of ' 


Excep, 3 or Excep.9 tos. 499, I. P.C. In 
my opingon, the appellant fails to bring him- 
self within either of these two exceptions. I 
see, therefore, no reason to interfere with the 
conviction and sentence and dismiss the’ 
appeal, t 


D. ; ~ Appeal dismissed. 
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OUDH CHIEF COURT 
Criminal Reference No. 21 of 1941 
July 15, 1941 
BENNETT, J. 
EMPEHROR—APPELLANT 

i versus . 
RAM BARAN SINGH—COMPLAINANT 
i — RESPONDENT 


U. Fe Land Revenue Act (III of 1901), "s3. 46, 234 < 


—Rules under s. 234 - R. 116 --R. 116 is-extention of 
s. 46 and is valid—Any person collecting rent can 
be called upon to furnish information by patwari— 
Such person refusing tofurnish information—He is 
guilty under s.176, Penal Code (Act XLV of 1860). 
Rule 116, U. P. Land Records Manual, made under 
s. 234, U. P. Land Revenue Act is an extension of 
the provisions of s. 46 of the Act ; it extends the liabi- 
lity imposed by s. 46 to all persons who receive the 
rent, whether they are the zamtndars themselves or 
persons authorised by them to collect the rent, but it 
cannot be said that on this account the provisions of 
the rule are inconsistent with the provisions of the 
section. The extension of the principle is a perfectly 
natural extension ; it is clearly desirable where the 
lasidlord is a pardanashin lady, that g lability should 
pe imposed on the agent who collects the rent-similar: 
e 
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to that imposed on the zamindar under s. 46, and it 
was presumably in view of this desirability that the 
rule was made. Therefore, fhe rule is valid and, 
if a person who actually receives the rent and is called 
upaqa by the patwari to furnish him with particu- 
lars for the preparation of the siyaha refuses to 
furnish this inf8rmation he is guilty of an offence 
under s. 176, I.P.C. K.-E. v. Suraj Bakhsh Singh 
(1), explained and distinguished. 

The words ‘‘who receives tlie rent” does not mean the 
person who is. personally entitled to receive it and who 
is, therefore, shia ultimate recipient. 


Cr. Ref. made by the Sessions J udge, Rai ` 
Bareli, dated May 15, 1941. 


The Assistant Govt. Advocate, 
Crown. 


Mr. Shiva Shankar Tripathi, for the 
Respondent.’ 


Judgment.—This is a reference by the 
learned Sessions Judge of Rae Bareli re- 
commending that the conviction of one Ram 
Baran Singh under s.176 of the I. P. C. 
be set aside together with the sentence of 
fine imposed thereunder. ` À 

Ram Baran Singh is a ziladar in the 
taluqdari estate of Gaura and in this capaci- _ 
ty collected rent from the tenants of a 
village in this estate. He'was called upon 
to dictate these collections to the patwari 
and was found to have deliberately omitted 
so tò do. The only question for considera- 


for the 


‘tion is whether he was legally bound to 


furnish this information. 

The Sessions Judge in his order of refer- 
ence observed that the only provision in the 
Land Revenue Act which makesit obligatory 
to furnish information necessary for the 
preparation of records (in this case the 
siyaha) is contained ins 46, which reads as 
follows : i 


“Any person whose fights, interests, or liabilities - 
are required by any enactment for the time being in 
force or by any rule made under any such enactment, 
to be entered in any official register by a kanungo 
or patwart, shall be bound to furnish, on the requisi- 
tion of the kanungoor patwari or of any revenue 
officer engaged in compiling the register all information’ 
necessary for the correct compilation thereof.” 


The Sessions Judge remarks that this 
section has no reference to ziladars but is 
designed to apply only to landholders, or 
other. persons having a definite interest in 
land.. If would not in his opinion apply” 
also. to their agents. He refers to r. 159 
of the Land Records Manual and says that 
this does not impose a statutory obligation 
on the part of the ziladar to make such dis- 
closure; itis at most a guide tothe patwari.- 
Finally he refers toa ruling. of the Court 
of the Judicial Commissioner of ‘Oudh 
which, he says, confirms this view. 

The-case referred to is that of K.-Eyy. 
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Suraj Bakhsh Singh (10 Oudh Cases, 238) 
(1). In this case a zamindar Suraj Bakhsh 
Singh and his agent Hubdar Singh had 
been convicted under s. 176 for failure , to 
furnish the patwari with information Te- 
quired to enable him to write up his siyaha. 
The case was referred to the Court of the 
Judicial Commissioner because the Sessions 
Judge was of opinion that the siyaha was 
not an official register and therefore was 
no legal obligation to furnish the informa- 
tion. This view was not accepted by the 
learned Judicial Commissioner who was of 
opinion that the zamindar had been rightly 
convicted. -But he set aside the conviction 


of the agent, Hubdar Singh, observing :— 

“But Ido not understand how the agent Hubdar 
Singh can be brought within s. 46 of the Land 
Revenue Act. A requisition under this section made 
toan agent might perhaps be treated as equivalent to 
a requisition made to his principal, but it is a novel 
idea that an agent may be held responsible for an 
offence committed by his principal. Hubdar Singh 
has not been charged with abetment of the offence 
committed by his master.’ 

It is to be noted in the first place that 
in this case it was the zamindar and not 
the agent who was called upon to furnish 
particulars of his collections. It does not 
appear what part in the matter was taken 
by the agent; there is merely a remark that 
“it may be that he did his best to induce “his 


master not to comply with the patwarv’s _ 


‘ requisition”. The facts are therefore by no 
means similar to those of the case under 
consideration. 

Secondly the question whether liability: 
was imposed on ‘the agent under any 


rule was not considered. On the facts stat- ` 


ed it would seem that this question did not 
arise. 


could only be found guilty of abetment, as 
observed by the Judicial Commissioner. 
But in the present case the zamindar is 
not concerned at all. The rent was collect- 
ed by the ziladar, the requisition was made 


to him, and he ‘failed to comply with it. At. 


the same time it may be conceded-that if 
the case rested ons. 46 alone it would be 
difficult to justify his conviction as his own: 
“rights, interests, or liabilities” were not 
concerned. 

In his explanation the Magistrate. who 
tried the case has invoked the provisions of 
para. (or rule) 116. of the Land Records 
Manual, He says that the attention of the 


Sessions Judge was not invited , to this rule, : 


but r. 116 of the present manual corresponds 
with r. 159 ofthe 1927 manual, and is identi- 


cal with it except for the addition of a sen- 
(1) 100 C 238. a e 
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The zamindar himself being found . 
to have committed the offence, the agent 
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tence which has no bearing on the present 
question. Rule 116, reads thus :— 


“The patwari shall obtain the information necessary 
for making entries in Part I from the person*who 
receives the rentor other payment, who shall give a 
description of the holding on account of which the 
rent hasbeen paidonly when more than one holding 
is held by one and the same tenant, and shall specify 
in each case the year and instalment for which. pay- 
ment has been credited ; but no payment can be cre- 
dited in the Styaha against the demand for any instal- 
ment after three years from the date on which the 
rent for that instalment became due. The entries shall 
be made as soon as possible after the payment, and 
the patwari shall obtain the signature of the landlord 
or of his agent tothe payments entered such day. If 
at any time difficulty is found in obtaining the neces- 
sary information, the patwart shall report- without de- 
lay to the supervisor kanungo.”’ - 


Now there can be no doubt that it is 
implied in this rule that the person receiving 
the rent must furnish the information speci- 
fied. Ido not agree that the rule is merely 
a guide tothe patwari. Itis, however, ar- 
gued in support of the reference first of 
all that the agent cannot be made liable 
under the rule when he is notliable under 
s. 46 of the Act, and secondly, that by the 
person who receives the ‘rent is meant the 
person who ultimately receives it, that is the 
zamindar who js entitled to receive it. 

It is not disputed that the rule was made 
under the provisions of s. 234 or Land 
Revenue Act. It istherefore a statutory rule’ 
and is valid if it is consistent with the Act. 
Section 234, expressly provides that rules 
made thereunder must be consistent with the 
Act. The rule is no doubt an extension of 
the provisions of s. 46; it extends the liabi- 
lity imposed by s. 46 to all persons who re- 
ceives the rent, whether.they are the zamin- 
dars themselves or persons authorized by 
them to collect the rent, but I do not con- 
sider on this account that the provisions of 
the rule are inconsistent with the provi- 
sions òf: the section. The extension of the 
principle is a perfectly natural extension ; 
it is clearly desirable in cases like the pr e- 
sent, where according to the Magistrate the 
landlord is a pardanashin lady, that a lia- 
bility-should be imposed on the agent who 
collects the rent similar to that imposed on 
the zamindar under s. 46 and it was presum-’ 
ably in view.of this desirability that the rule 
was made. I hold therefore, that the rule 
18 valid. 

The other contention that by the ' words 

“who receives the rent” is meant the per- 
son who is personally entitled to receive it. 
and who is, therefore, the ultimate recipient’ 
hardly merits consideration. : I see no rea-’ 
son whatever to put BUCH a construction 
upon them. - 
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“ Iconclude that a lability is imposed by 
a Statutory rule upon the person who actu- 
ally receives the rent from the tenants, 
whether the zamindar himself or his agent, 
to furnish the patwari with particulars of 
the payment, and that if this person! refuses 
to furnish this information he is guilty of 
an offence under s.176. Ram Baran Singh 
was therefore rightly convicted. The refer- 
ence is accordingly rejected. 

D. 


ka) 


Reference rejected. 





‘MADRAS HIGH COURT 
Civil Revision Petition No. 324 of 1939 
October 14, 1940 ! 
WADSWORTH AND PaTANJALI SASTRI, JJ. 
S. RAMASWAMI IYER—PETITIONER 
VETSUS | 


|, KOMALAVALLI AMMAL—Rusponpent. 

Madras Agriculturists’ Relief Act (IV) of 1938), 
s. 3 (ii)— Person having saleable interest in agricul- 
tural land outside Municipality, whether agriculturist 
— Fact thatheowns also lands within Municipality, 


effect of —Hindu Law—Will—Life estate conferred , 


—Condition absolutely restraining disponees from 
alienating, whether void—Civil Procedure Code (Act 
V of 1808), O. XXI, r. 92— Period for setting aside 
auction sale, expiring — Sale unconfirmed—Judgment- 
debtor, if has saleable interest in property sold. 

All that s. 3 (ii), Mad. Agri. Relief Act, requires is 
that the person who claims to be an agriculturist should 
have a saleable interest in an agricultural land situated 
outside’a Municipality, and if he has. such |land, it is 
wholly immaterial whether or not he also owns agri- 
Gili lands within a Municipality. -[p. 165, col. 


J 4 
. Where the testator intended to confer on the|disponees 
a life estate in the properties, the condition absolutely 
restraining the dieponees from alienating their interest 
in the properties is void as being repugnant to the 
nature of the estate granted. - [p. 166, col. 1.] , 

After the expiry of the period for an application to set 
aside an auction sale, the auction-purchaserjċan effec- 
tively sell the property purchased even in the absence 
of a confirmation of the auction sale by the Court. The 
judgment-debtor therefore cannot be said to have a 
saleable interest in thesame property, in the absence of 
a question of subordinate interests carved out of the 
property being owned by different persons. |163 Ind. 
Cas. 4 (3), relied on. 135 Ind. Cas. 17 (4), explained. 
142 Ind? Cas. 446 (5), 72 Ind. Cas. 545 (6) and 143 Ind. 
Cas. 404 (7), distinguished. 37 Ind. Cas. 211 (1) and. 63 
Ind. Oas. 987 (2), referred to. [p. 167, col. 2.] 


Mr. N. Ramanath Iyer, for the AKA 
Mr. C. A. Seshagiri Sastri, for the Res- 
pondent. > | 


Patanjali Sastri, J—This is a petition 
to revise an-order of the Subordinate Judge 
of Mayavaram whereby the sale held on 
March 17, 1938- in -execution of the! decree 
in O. 8. No. 5 of 1933 on the file of that Court 
was ‘set aside under s. 23, Mad!.-Agri. 
Relief Act, on the application of.the fes- 
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pondent. The petitioner obtained the decree 
on foot of a mortgage executed in his favour 
by the respondent’s brothers. The mortgage 
comprised in addition to certain other pro- 
perties the six items of immovable property 
here in question to which the respondent 
claimed title under a will of her deceased 
father which is marked Ex. A in these pro- 
ceedings. The respondent was impleaded 
as defendant No. 4 in the suit and her claim 
to have these properties exonerated from 
liability failed as she was held estopped 
from setting up her own title, to them by 
reason of having attested the mortgage, 
thereby leading the mortgagee to believe 
that the mortgagors had the right to mort- 
gage the properties. ‘Three objections to the 
maintainability of the respondent’s applica- 
tion under s. 23, Mad. Act IV of 1938, were 
raised by learned Counsel for the petitioner. 
The first was that out of the six items of 
property now in question, four were situated 
within the limits of Mayavaram Municipality 
and that therefore the respondent was not 
an agriculturist within the meaning of the 
definition ins. 3 (ii) of the Act. The other 
two items are admittedly agricultural lands 
situated outside the municipality. The de- 
- finition so far as it is material here says : 
* « ‘Agriculturist’ ‘means a person who (a) has a 
saleable interest in any agricultural or horticultural 
and in the province of Madras not being land situated 
within a municipality.’’ 

This provision, it was said, means that 
any person who owns an agricultural land 
situated within a municipality is not an 
agriculturist although he has such land out- 
side the municipal limits. This construction 

is clearly wrong. All that the definition 
requires is that the person who claims to be 
an agriculturist should have a saleable inter- 
est in an agricultural. land situated outside 
a municipality, and if he has such land, it 
is wholly immaterial whether or not he also 
owns agricultual lands within a munici- 
pality. Indeed, learned Counsel for the 
“petitioner did not seriously press this con- 
‘tention. It was next argued that all that.the 
respondent obtained under this will (Ex. A) 
was a mere right to enjoy the properties 
-during her lifetime without any power of 
alienation, and that she had no saleable 


_interest in them such as would bring her 


within the definition. Learned Counsel laid 
stress on the words “hold and enjoy during 
her lifetime” used in connection with the 
disposition in. favour of the respondent while 
the word ‘get’ was used in the grant to the 
. respondent’s male issue, and argued that 
‘this indicated that the testator’s intention 
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was . to confer upon., the respondent: no. 
thing. mêre. than a: right of enjoyment. It 
was also urged that this construction should 
be adopted as it would- give effect to the 
restraint imposed on the respondent’s powers 
of alienation which -otherwise would be de- 
feated as being void for repugnancy. We 
are unable to construe the will. in the man- 
ner suggested. We do not consider that the 
testator used the words ‘hold and enjoy” 
in deliberate contradistinction to the word 
‘get’ with a view to make clear that he.was 
not conveying an estate in these properties 
to his daughter. The latter word is used in 
the disposition in favour of the respondent's 
daughter which is also made subject to the 
Same condition restraining alienation. We 
are of opinion that. the testator intended to 
confer the same kind of estate on the respon- 
‘dent as he conferred upon her daughter, 
namely, a life estate in the properties, and 
that the condition absolutely restraining the 
disponees from alienating their interest in 
the properties is void as being repugnant to 
the nature of the estate granted. It follows 


that the respondent derived a saleable inter- ` 


est in these 
Ex. A. . 

The last contention, which. was also the 
main contention before us, was that inas- 
much as the properties: were sold on 
March 17, 1938, 7. e., a few days before the 
commencement ofthe Act, the respondent 
ceased to.have any saleable interest in these 
lands at the commencement ofthe Act or 
at the time of her application under s. 23, 
and was therefore disentitled to claim the 
benefit of that provision. This contention 
was not raised in the Court below and the 
respondent had no opportunity to show that, 
apart from the properties sold in court-auc- 
tion, she owned other agricultural lands and 
was thus entitled to apply under the section. 
The point was, however, allowed to be raised 
as petitioner’s learned Counsel agreed that if 
his contention was accepted, the case might 
be remitted to the lower Court for ascertain- 
ing whether the respondent owns other 
‘agricultural lands. 

It has to be observed that though the 
respondent’s properties were sold in court- 
auction before the commencement of the 
Act, the sale had not been confirmed when 
the respondent applied on June 20, 1938, 
- under s. 23 of the Act, though the period 
.of 30 days preseribed for an application 
under the Civil P.O. to set agide a sale in 
execution. of a decree had expired, and no 
- Such application, it.was said, had been made. 
The question for consideration, therefore, is 


properties under her father’s will 
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whether in: these circumstances the respon- 


dent can be held to have a saleable interest. 


in the. properties at the time when she 
instituted the proceedings out of which*this 
revision petition has-arisen. It was argned 


for the petitioner that when a judgment- 


debtor’s property is sold in court-auction 


and no application to set aside the sale has 


been made within 30 days under O. XXI, 
rr. 89, 90 and 91, he has no saleable interest 


left in the property, as it must be deemed | 


to have passed under the sale to the auction- 
purchaser, It was pointed out that confirma- 
tion by Court is a mere ministerial act as 
the Court is bound.to confirm the sale in 
such circumstances under O. XXI, r. 92. 
There are no doubt indications in the provi- 
sions of the Civil P. C. that an auction- pur- 
chaser at a court-sale does not obtain title to 
the property immediately on his purchase. 
Order XXI, r. 92 (1) provides : oe 

- “Where no application is made under r. 89, r. 90 or 
T. 91 or where such application is made and disallowed, 


the Court shall make an order confirming the sale, 
and thereupon the salè shall become absolute.” 


“ Under s. 316 of the’ old Civil P. C. of 1882, 
the title to the property vested in the pur- 
chaser only from the date of the sale certificate 
while under s. 65 of the present Code, when 
the sale has become absolute, the’ property 
Shall be deemed to have vested in the pur- 
chaser from the time when the property is 
sold and not from the time when the sale 
becomes absolute. Again, under O, XXI, 
r. 89, a judgment-debtor whose property 
has been sold has been held entitled to apply 
to set aside the sale as the person “owning 
such property” in spite of the sale. In 
Pandurang Laxman v. Govind Dada (|), 
the judgment-debtor effected a private sale 
of the property sold in court-auction before 
such sale was confirmed, and the position 
was held to be not essentially different from 
a case where there is nothing more than an 
agreement for sale between the parties, as 
the conveyance, in such circumstances, could 
not operate unless the auction sale yas set 
aside. In Sundaram v. Mamsa Mavuthar 
(2), Full Bench of this Court had to consider 
the question whether a judgment-debtor who 
after the sale of his property in court-auction 
sold it privately to a third party was entitled 


to apply under O. XXI, r. 89. All the 


learned Judges proceeded on the view that 
after a court-sale, the judgment-debtor con- 
tinues to be ‘the owner of the property, 


(1) 40 B 557; 37 Ind. Cas. 211; A I R 1916 Bom. 57; 

18 Bom. L R 571. 
(2) 44 M 554; 63 Ind. Cas. 937; A I R 1921 Mad. 157: 
40 M-L J 497; 13 L W 498; 29 M L T 269; (1921) Mew 
' N 272(F B). ~° 4 l 
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though they: expressed somewhat different 
„opinions as to his position when he effects 
also a private sale of such property after the 
court-sale. Wallis, C, J., -was of opinion that 
the private sale being valid as between the 
parties though it would operate only subject 
to the auction sale being set aside, the judg- 
ment-debtor could no longer be regarded as 
the owner of the property but was entitled to 
apply as a person holding an interest, in the 
property by virtue of a title acquired before 
the court-sale. Oldfield and Kumaraswami 
Sastri, JJ. took the view that the judgment- 
debtor, in such circumstances, continued to 
be the owner notwithstanding the court-sale 
and the private sale. 

It is thus clear that a judgment-debtor 
whose property is sold does not cease.to be 
its owner capable of selling it effectively 
under certain conditions, so long as he can 
apply to have the sale set aside, that is to 
say, till the expiration of thirty days. from 
the date of sale. But what is the position 
after that period? Gan he.still dispose of the 
property so as to pass an effective title to the 
transferee against ‘the auction-puchaser ? 
In other words, has hea “saleable interest” 
in the property ? Whatever could be said 
in support of-affirmative answer to this 
question if the matter were res integra, we 
consider that the decision of the Privy Council 
in Jagannatha Rao v. Venkata Kumara 
Mahipatt Surya Rao (3) requires that it 
should be answered in the negative. In that 
case a decree-holder having purchased cer- 
fain properties of his judgment-debtor at a 
court-sale in execution of a mortgage dec- 
ree entered into a compromise with the 
judgment-debtor’s guardian under which 
one of the properties purchased was to be 
left to the judgment-debtor in consideration 
of the latter agreeing to pay a certain sum 
and to abstain from raising objections to the 
sale of the properties. The compromise was 
sanctioned by the Court which confirmed the 
auction sale with the exception of the pro- 
perty which was agreed to be left to the 
judgment-debtor, and issued a sale certificate 
covering the other. properties. A mortgage 
of that property subsequently executed for 
the sum agreed to be paid under the com- 


promise having turned out to be inoperative 


for want. of due attestation, the question 
arose whether compromise amounted toa sale 
by the decree-holder purchaser in respect of 
which a vendor’s lien for unpaid purchase 

(3) 59 M 910; 163 Ind. Cas. 4; A I R 1936 P C 204; 
1986 OL R 354; 1936 AL R 589; 9 RPC 14;2BR 
653; 63 CL J 376; 40C WN 1130; (1936) M W N 791; 
38 Bom. L R'760;71 M L J 347; (1936) A L J 915;,44 
L W 452; 63 T A304 (P O). te A eed 
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y 
money: could be claimed. -In upholding the 
claim and overruling the ohjections that there 
could be no sale. by the auction-purchaser to 
the judgment-debtor as the title to the pro- 
perty in question never passed to the former 
under the auction sale which was not con- 
firmed in respect of that property, their Lord- 
ships observed : a i 

“That village, along with other mortgaged pro- 
perty, was, as stated, sold to the plaintiff on Octo- 
ber 28, 1920; and the period within which the judg- 
ment-debtor could apply to the Court for setting aside 
the sale was 30 days from the date of the sale. 
During that period no such application was made by 
him, and the title of the auction-purchaser became 
unimpeachable ......... It is obvious that after 
the expiry of the- statutory period for setting aside 
the sale, there was no person who could question 
the title of the auction-purchaser, and a certificate 
of sale granted by the Court would in such case be 
a formal document of title. In the absence of an 
order setting aside the sale fhe Court is bound to 
confirm it, and the law does not prescribe any special 
period for an application for an order of confirma- 
tion. (Italics ours)’’. 

These observations are, in our view, deci- 
sive of the point now under consideration. 
They show that after the expiry of the 
period for an application to set aside an 
auction sale, the auction-purchaser can 
effectively sell the property purchased even 
in the absence of a confirmation of the auc- 
tion sale by the Court or in other words, 
that he has a “saleable interest’ in the 
property. If he has acquired such interest 
it is difficult to see how the judgment-debtor 
can also be said.to have a saleable interest 
in the same property, there being no question 
here of subordinate interests carved out of the 
property being owned by different persons. 
It was urged by Mr. Seshagiri Sastri for the 
respondent that the abovementioned decision 
must be taken to have been based upon the 
rules made by the Local Govt. for the ad- 
ministration of the Agency tracts of the 
Madras Presidency as the property there in 
question lay within those tracts, and it was 
pointed out that those rules do not provide 
for confirmation by the Court of an auction 
sale or for issue of a sale certificate and 
that, on the other hand title to the pro- 
perty vested under the rules in the pur- 
chaser immediately on his purchase. Our 
attention was drawn to the argument of 
the learned Counsel for the appellant before 
this Court where this aspect was empha- 
sized : see Venkata Jagannatha v. Venkata 
Kumara (4), at p. 166. The decision could, 
no doubt, have been based on the provisions 
of those rules, but itis ptain that the case 


< (4)'54 M 1638-0166); 135 Ind. Cas. 17; A I R1931 
Mad. 140; 60M L J 56; 33 L W 95; Ind, Rul. (1932) 
ad. 49. ‘ SES gs. “Rp! SE oe 
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was throughout dealt with on the footing 
that the Civil P, O. was applicable. The 
original auction sale was in fact confirmed 
and a sale certificate was also issued, though 
In respect of the other properties, and the 
discussion relevant to the present issue, both 
in the judgment of this Court [see Venkata 
Jaganatha v. Venkata Kumara (4), at 
p. 172*] and in that of the Privy Council, 
proceeded having the provisions of the Civil 
P. C. in view, as the reference to confirma- 
tion by Court and the certificate clearly 
shows. Indeed in the arguments of Counsel 
before the Board as reported, no reference 


was made tothe Agency Rules, while the- 


relevant provisions of the Code were cited. 
We cannot therefore regard the decision of 
their Lordships as inapplicable here. 

Mr. Seshagiri Sastri placed reliance on 
Raghunandan Prasad v. Commissioner of 
Income-tax, Bihar and Orissa (5), as show- 
ing that the title ofa purchaser in Court- 
auction becomes complete only on confirma- 
tion by Court. The case related to an in- 
come-tax assessment and the question was 
when the assessee, a money-lender who 
had purchased certain properties of his 
judgment-debtor in execution for the amount 
payable to him under a decree, could be said 
to have realized his debt. It was held that 
the intereston the debt could be deemed to 
have been realized only when the sale was 
confirmed. Their Lordships did not have to 
consider the position of a judgment-debtor in 
relation to the property sold in Court-auc- 
tion after the expiry of the period prescribed 
tor setting aside the sale where no confirma- 
| tion follows, and the decision is no authority 
for the view that he has, in such circumstan- 
ces, a Saleable interest in the property. 

It was said that apart from O. XXI, rr. 89, 
90 and 91, the Court can set aside auction 
sales under s. 47 on the other grounds (see the 
cases collected in Mulla’sCivil Procedure Code, 
Edn. 10, p. 185) and can also refuse to con- 
firm such sales underits inherent powers, 
Raghavachariar v. Murugessa Mudali (6) 
and Govinda Padayachi v. V elu Murugayya 
Chettiar (7) and that therefore it cannot be 


said that the auction-purchaser acquires an 

(9) 12 Pat. 805; 142 Ind. Cas. 446; A IR1933 P C 
101; Ind. Rul. (1933) P C 86; (19383) M W N 429; 370 
W N 570; 14 P L T237; 64 ML J 544; 37 L W 691; 
(1933) A L J 564; 35 Bom. LR 536; 37 OL J 294; 60 I 
A 133 (P O). i P 

(6) 46 M 583; 72 Ind. Cas. 545; A IR 1923 Mad. 635; 
o in J 680; (1923) M W N 323; 32M LT 285; 17 L 

7 t . 


(7) 64M L J 586; 148 Ind. Cas. 454: A IR 1933 


Mad. 399; 37 L W 484; Ind. Rul. (1933) Mad. 302; 


(1933) M W N 632. 
“Page of 54 M.—[Ed.] a: he 
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indefeasible title before confirmation. These 


cases proceed on the ground that the sale.. 
was either a nullity or was tainted by fraud . 


on Court to which the purchaser was privy, 


and have not, in our opinion, much bearing ` 


upon the narrow point arising for considera- 
tion before us. Inthe result, the order of 
the Court below is set aside and the case is 
remitted to that Court for disposal after en- 
quiry as to whether the respondent had a 
saleable interest in other agricultural lands 
apart from the properties sold in Court- 
auction, and also whether in fact no appli- 
cation for setting aside the sale had been 
made before the proceeding under s. 23 of 
the Act was instituted, no finding having 
been recorded on these points. Both parties 
will be at liberty to adduce fresh evidence. 


Costs in this Court will abide and follow 


the result. 


N.-D. Order accordingly. 


K a 


OUDH CHIEF COURT 
Second Civil Appeal No. 85 of 1938 
May 7, 1941 
AGARWAL, J. l 
RAM CHARAN SINGH—DEFENDANT— 
APPELLANT ' 
Versus 
CHUNNI LAL AND oTHERS—PLAINTIFFS— 


RESPONDENTS 
Adverse possession — Defendant claiming title from 


person other than plaintiff can set up adverse posses- : 


ston—Non-payment of rent by tenant, if constitutes 
adverse possession — Plaintiff’s suit for arrears of 
rent — Defendant setting up adverse possession and 
found not tobe tenant of plaintiff--Suit dismissed— 
Defendant's title becomes adverse. 

A defendant who claims title from a person other than 
the plaintiff is not estopped from pleading adverse 
possession in the alternative. 85 Ind. Cas. 850 (1), ex- 
plained and distinguished. {p. 169, col. 2.} 

The principle that mere non-payment of rent does not 
amount to adverse possession, applies only when the 
person claiming adverse possession is a tenant. [p. 17], 
col. 1.] 

When the defendant sets up adverse title ang it is 
decided that he was not a tenant of the plaintiffs and 
the plaintiffs’ suit is dismissed, the defendants’ title 
becomes adverse to the plaintiff. The plaintiffs cannot 
say subsequently, “I get my rent all right and it 
matters little whether the defendantis a tenant or an 
under-proprietor.’’ (ibid.] 

Where it is found that a person is in continuous 
possession of some property for more than twelve years 
without any right whatever and that, although he does 
not at any time make any openly avowed claim of right 
to it, his acts and circumstances attending his posses- 
sion clearly show that he had intended to hold posses- 


sion as of right claiming as a- proprietor, he must be | 


declared as having acquired title by adverse posses- 


sion. 152 Ind. Cas. 180 (2) and 104 Ind. Cas. 760 (3% . 


relied on. 85 Ind. Cas. 850(1) and 74 Ind. Cas.-476 (4), 
explained and distinguished. [p. 170, cols. 1 & 2.] -:- 
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S.C. A. against’ the order of the Civil 
ae of Fyzabad, dated December “25, 
1937. 


Mr. P. N. Chaudhri, for the Appellant. 
Mr. Ali Hasan, for the Respondents. 


Judgment.—This second appeal ‘arises 
out of a suit brought by the plaintiffs-res- 
pondents against the defendant-appellant 
for a declaration that they are proprietors of 
the three plots in dispute and the defendant 
has not got proprietary or under-proprietary 
rights in them and his rights are only those 
of a tenant. 

The respondents had sued the appellant 
for arrears of rent in the Court of the Assis- 
tant Collector. The suit was dismissed by 
him and there was an appeal by the plain- 
tiffs to the Deputy Commissioner of Fyza- 
bad who held that the defendant had been 
holding over twelve years after having stated 
that he was proprietor and so he was not a 
tenant of the plaintiffs. > - 

He dismissed the appeal and the plaintiffs 
then brought the suit which gave rise to 
this appeal. The defendant pleaded that 
his father Ram Adhin Singh, his two uncles 
Sheo Ratan Singh and Ram Ratan Singh 
and an uncles widow. had purchased the 
plots in dispute from Mst. Kulsam Begam 
and her two sisters by means of a sale-deed 
October 23, 1883, and so he was the pro- 
prietor of the plots. In any case he pleaded 
that he had acquired title by adverse posses- 
sion. He also pleaded that the plaintiffs’ 
suit was barred by time. He took some 
other pleas but we are not concerned with 
them in this appeal. f 

The learned Munsif held that Mst. Kulsam 
Begam and her sister had no title to the 
plots in suit and the name of their father 
Mirza Jan was entered as tenant only of one 
of the plots No. 353 in the papers of the first 
settlement. 

He held that the defendant was recorded 
as a tefiant in the papers. He also held that 
he had not acquired the rights of a pro- 
prietor by adverse possession and overruled 
the plea of limitation. The learned Civil 
Judge upheld the judgment of the trial 
Court. | 

The first point argued before me is that 
the defendant has acquired a proprietary 
title by adverse possession for more than 
twelve years. 
in his judgment that the -defendant had 
definitely pleaded the sale-deed of Kulsam 
Begam and others to be the original source 
of his title and he could not be-allowed to 
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turn over wher his title failed and to claim 
adverse possession. For this view he relied 
on Sultan Khan v. Hardwari, (10. W. N. 
768) (1). The question in that case was 
whether the defendants “had acquired the 
title of under-roprietors by adverse posses- 
sion. The learned Judicial Commissioner of 
Oudh made the following, observation— 

“T find considerable difficulty in understanding the 
possession by adversity of title by a person who comes 
forward with a claim on the basis of a grant and fails 
to prove it. A definite origin and source of title are 
relied upon and then when they have have failed, the 
defendants turn round and say that they have been 
holding adversely from the date on which they founded 
their title under a grant. I do not think that such a 
position can be permitted. The plaintiff zamindar who 
is the admitted owner of the land avers that he never 
a under-proprietary title to the defendants. The 

efendants reply that they hold atitle-deed. The title 
deed is either not forthcoming or is not valid. The 
result must be that the defences of under-proprietary 
title is false and the defendants in occupation could 
only be tenants.’ It cannot be ‘permitted to the defen- 
dants under such circumstances to start the theory of 
adversity of title which can only commence if they did 
not lay claim to any title whatsoever for the commence- 
ment of their possession.”’ à 

The defendants in that tase claimed under 
a grant from the zamindar and, therefore, 
his case of adverse possession was incon- 
sistent with his plea of grant. In the pre- 
sent case the defendant did not claim to 
derive his title from the plaintiffs but from 
Mst. Kulsam Begam and others. I think a 
defendant who claims title from a person 
other than the plaintiff is not estopped 
from pleading adverse possession in the 
alternative. 

The next point tobe considered is whether 
the defendant has succeeded in proving 
adverse possession. I may mention that the 
plaintiffs purchased the zamindart from the 
son and son’s wife of Sheo Ratan Singh by 
means of a sale-deed dated April 25, 1926. 
Sheo Ratan Singh had joined with the defend- 
ant’s father Ram Adhin Singh in purchasing 
the plots in dispute under the sale-deed of 
October 23, 1883. Sheo Ratan Singh who is 
the predecessor-in-title of the plaintiffs had 
therefore, the knowledge in 1883 that Ram 
Adhin Singh father of the defendant had 
purchased those plots and thus was claiming 
adversely to him. In the year 1884 some 
plots including plot No. 353 which is in dis- 
pute were attached in execution of a decree 
and then Sheo Ratan Singh preferred an 
objection claiming the plots under the sale- 
‘deed of 1883. The objection was allowed. 
This document shows that Sheo Ratan Singh 
himself claimed one of those plots not by 
virtue of his title as zamindar but on the 

(1)1 OW N 768; 85-Ind. Cas..850; 10 O& A L-R 
1485; L R 6A (O) 33; A I R 1925 Oudh 601. s% 
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basis of the sale-deed. One Mahabir Shukul 
sued Sheo Ratan Singh for arrears of rent 
in respect of. plot No. 356/6. Sheo Ratan 
‘Singh contested the suit and pleaded that he 
had purchased plot No, 353 (the one’ in. suit) 
and two others close to plot No. 356/6. The 
Sale cleed.of 1883 was filed by the defendant. 
It thus appears that Sheo Ratan Singh ‘pre- 
decessor-in-title of the plaintiffs had himself 
-been relying on the sale-deed of . 1883 in 
‘proof of his title. Ram Adhin Singh father 
of the defendant was a co-purchaser with 
him under the same Sale-deed.. In. the year 
1918 Sheo Ratan Singh ‘sued the present 
defendant for arrears of rent in respect of 
‘the plots in question. `... < 
~. The defendant pleaded that he was ‘not a 
tenant but a co-sharer--with the plaintiff 
Sheo. Ratan. It was held that the defendant 
was not a tenant of the plaintiff. This judg- 
ment was passed ori August 21, 1918. . 
There is also.a mortgage-deed dated July 
9, 1886 which shows that Ram Adhin had 
executed a usufructuary mortgage in respect 
of one of the plots. Of course there is noth- 
ing to show whether possession was deliver- 
ed under the mortgage deed. The Court of 
Wards sued Ram Charan who is the defen- 
dant-appellant for arrears of rent in respect 
of the plots adjoining the plots in question. 
Ram Charan pleaded that he Had purchased 
those plots by means of a sale-deed dated 
October 23, 1883, and had been in possession 
of the plot in question by adverse possession. 
His ‘plea of adverse possession was held 
proved. : l : 
This judgment was pronounced on Septem- 
ber 30, 1929. It thus appears that Sheo 
Ratan Singh, predecessor-in-interest- of the 
plaintiff and Ram Charan Singh the defen- 
dant have been both Claiming proprietary 
title in the plots in question under the sale- 
deed of 1883. It-was held in the case 
brought by Sheo Ratan Singh against Ram 
Charan Singh for arrears of rent that the 
defendant had never paid rent to the plain- 
tif. In Ram Dutt Singh v. Mohammad 
Nazir Khan, (110. W. N. 1165) (2), it was 
held that if possession is acquired by a 
Person under an invalid title and he con- 
tinues to remain in possession for more than 
twelve years, the title becomes an unassail- 
able one. It was held in Sukhdeo.Pande v. 
Pragdat Pande, (A. I. R. 1928 Oudh 18) 
(3), that where it is found that a person is 
in continuous possession of some property 
for more than ‘twelve years. without any 


-(2) 11 OW N 1165; 152 Ind. Cas. 180; 7RO 191; 
ATR 1937 Oudh 449; 18 R D 190. 
(3) AIR 1928 Oudh 18; 104 Ind. Cas. 760, 
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right whatever and that,- although he -did 
not at any time make any openly avowed. 
claim of right to it, his acts and circum- 
Stances attending his possession clearly 
showed that he had intended to -hold posses- 
sion as of right, he must be declared as 
having acquired title by adverse possession 
I think that the circumstances of. this case 
show that the defendant has been holding 
the land claiming to be a proprietor from 
before the year 1918. Reliance is placed 
by the plaintiffs on the Privy Council case 
of Raja Mohammad Mumtaz Ali Khan v. 
Mohan Singh, (26-0. C. 231) (4). In that 
case the zamindar had issued a notice of 
ejectment against some persons who con- 
tested the notice on the-ground that they 
could not be ejected as they were not ordin- 
ary tenants but were under-proprietors. The 
notices were cancelled by the Board of 
Revenue on the ground that the persons to 
whom notices were given were not ordinary 
tenants. l - l 
` In 1910 ‘the zamindar brought a suit 
against them for arrears of rent and it 
was decided that the defendants in that 
suit were ordinary tenants. Those defen- 
dants then brought a suit for a deċiara- 
tion that they were under-proprietors. It 
was held that the simple assertion of a 
proprietary right in judicial proceeding ċon- 
nected with the land in suit which ex- 
hypothesi was unfounded at the date when 
it was made cannot by mere lapse of six or 
twelve years convert what was an occupancy 
or tenant title into that of an .under-pro- 
prietor. In that case it was found by the 
Revenue Court that the plaintiffs who had 
suit for a declaration that they were under- 
proprietors were ordinary tenants. 

In this case the Revenue Court found that 
the defendant was not a tenant of the plain- 
tiffs. - It cannot be said that the claim of 
proprietorship made by the defendant in 
1918 was unfounded. The following remark 
in the judgment of the Privy Couucil is very 
Important :— at eg l 

“The case might have been different if in addition to 
the judicial assertion by the plaintif there had been 
any changein the money payment which he thereafter 
made to his landlord. Thereis however no suggestion 
that the same money payment which had been made 
before the notice of ejectment was not continued there- 
after. ‘The possession by the plaintiff therefore remain“ . 
ed on precisely the same footing as ab the time when 
he was held by the Court to have merely an occupancy 
title, the precise nature of which it isnot necessary to, 
consider in this čase.” . 

In this case the plaintiffs claim arrears of 

(4) 26 OG 231; 74 Ind. Cas. 476; AIR 1923 PC 118; 
21 A L J757; 45 A 419; 45 M L J623;90 & A-L -R 
901; 10 OL J 383; 19 L W 283; 39 O L J 295; 28. 


: O WN 840; 33-MLT 321; 50 I A 202 Œ O). 
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yent against the defendant. The Revenue 
.Court held that the plaintiffs were not 
entitled to claim any rent. The plaintiffs’ 
posséssion was, therefore, materially affected 
if they were deprived of the usufruct of the 
land. In my opinion when the defendant 
set up adverse title and it was decided that 
he was not a tenant of the plaintiffs and the 
plaintiffs’ suit was dismissed, the defen- 
dants’ title became adverse to the plaintiff. 
The plaintiffs cannot say-in this case “I get 
my rent all right and it matters little whe- 
ther the defendant is a tenant or an under- 
proprietor.” The other case relied on is 
Sultan Khan v. Hardwari (1), quoted 
above, That case is based on the Privy 
Council case cited above. In this case also 


it was found that the defendants were hold 


ing the land on payment of rent. I think 
this case is also distinguishable from the 
present one. Cases have been cited to show 
that mere non-payment. of rent does ‘not 
amount to adverse .possession. This is So, 
but that principle applies only when the 
person claiming adverse possession is a 
tenant. Here it was found by the Assistant 
Collector in 1918 in the suit brought by 
Sheo Ratan Singh that rent was never paid 
- and the entry of the defendant's name as a 
tenant was wrong. - It has not been shown 
that the defendant entered upon the, land 
aS a tenant. Sheo Ratan Singh the pre- 
decessor of the plaintiff and the defendant's 
father both purchased the plots in question 
by means of one sale-deed and they entered 
into possession, It seems highly improbable 
that one may have been the tenant of the 
other. The defendant has been in posses- 
sion of the land openly claiming title thereto 
aS a proprietor from the year 1883 and he 
successfully raised that plea in the rent 
suit brought against him by Sheo Ratan 
Singh in 1918 and so I think that the defen- 
dant had acquired title by adverse posses- 
sion in 1936 when the presént suit was 
brought. The learned Civil Judge has relied 
on Falta Pershad v. Harnam Singh, 
(A I. R. 1929 Oudh 370).(5). In that case 
the entry in the village papers was that the 
defendant was a tenant and it was held that 
it was Inconsistent with his claim for adverse 
possession. The entries may be presumed 
to be correct but in this case they have been 
proved to. be wrong. The fact that the 
defendant claimed to be co-owner with Sneo 
Ratan Singh doesnot show that he was not 
claiming by adverse possession. He was 
. claiming to be proprietor.of the land along 


e (5) A I R1929 Oudh 370; 115 Ind. Oas. 302; 12 R.D 
622; Ind. Rul. (1929): Oudh 254. a nee 
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with Sheo. Ratan Singh. So faras the pro- 
prietary claim is concerned he has, acquired 
a title by adverse possession though along 
with the plaintiffs’ predecessor. 
` Jé is said that the plaintiffs did not assert 
their right in dhe. partition proceedings of 
1894 and 1337 F. but. as they were not 
recorded as co-sharers so could not assert. 
their title. l 

Moreover the defendant has been in 
possession for more than twelve years after. 
1894 also. The learned Munsif has relied on 
the statement of the defendant that he learnt: 
about his title after the rent suit of 1918. 
He had clearly set up his title by adverse 
possession in that suit and so this statement 
before the Munsif cannot go against him. 

The decree granted by the Munsif which 
has been confirmed by the lower Court is 
that’ the defendant is nét a proprietor or 
under. proprietor of the land in suit. I hold 
that the defendant has acquired proprietary 
title by adverse possession and so the’ plain- 
tiffs cannot get this relief. ` 

The resultis that the appeal is allowed. 
and the plaintiffs’ suit is dismissed. The 
defendant will get his costs throughout. 


D, Appeal allowed. 


-~ | 





MADRAS HIGH COURT 
Criminal Appeal No. 654 of 1940 
December 17, 1940 
< LAKSHMANA Rao, J. 
In re, MARANA GOUNDAN—APPELLANT 

Penal Code (Act XLV of 1860), ss. 304 (2), 323— 
Accused kicking deceased twice on abdomen—Deceas- 
ed collapsing and dying soon after — Accused held not 
guilty under s. 304 (2) but only under s. 323. 

-The deceased owed one anna to the accused and the 
latter demanded repayment. The deceased promised. 
to pay later- and the accused kicked him twice 
on the abdomen remarking ‘‘ How long am I to wait ”. 
The deceased collapsed and died soon after. There was 
no mark of injury external or internal : 

Held, that it could not be said that the accused in: 
tended or knew that by kicking on the abdomen as he 
did he was likely to endanger life. The conviction 
under s. 304 (2), I. P. C., was, therefore, unsustain- 
able and the conviction can only be under s. 323. 


Or. A. against the order of the Additional 
Sessions Judge, Court of Session of the 
Coimbatore Division in Case No. 100 of the: 
Calendar for 1940. 


` Mr. K. Venkataraghavachari, 


for the 
Public Prosecutor, for the Crown. ; 


Judgment.—The appellant has been con- 
victed under s. 304. (2) of the I. P. C. for 
causing the death of one Karuppa, Chuckli. 
by kicking-him on the abdomen and:sen- 
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tenced to rigorous imprisonment for 7 years. 

The deceased owed one anna to the appel- 
lant and the latter demanded repayment. 
The deceased promised to pay later and the 
appellant, is stated to have kicked him twice 
on the abdomen remarking “How long am I 
to wait.” The deceased collapsed and died 
soon after. ‘ 

The cause of death was shock due to the 
kicking and P. W. No. 7 a disinterested 
witness, not to mention—P. W. No.4 widow, 
speaks to the alleged kicking —P. W. No. 5 
was informed about it soon after, and the 
story of the appellant that he merely pushed 
the deceased and went away is incredible. 
But there was no mark of injury external or 
internal and it is difficult to hold that the 
appellant intended or knew that by kicking 
on the abdomen ag he did he was likely to 
endanger life. The conviction under s. 304 
(2), I. P. O. is, therefore, unsustainable and 
as rightly conceded the conviction can only be 
under s. 323,I.P.C. The conviction of the 
appellant is, therefore, altered to one under 
s. 323, I. P. O. and heis sentenced to. rigorous 
imprisonment for one year. 


' N.-S. Conviction altered. 


BOMBAY HIGH COURT 
First Appeal No. 140 of 1938 . 
August 12, 1940 
BROOMFIELD AND DIVATIA, JJ. 
AMBABAI BHAICHAND GUJAR 
—DEFENDANT No. J—APPELLANT 
VETSUS 
KESHAV BANDOCHAND GUJAR— 


PLAINTIFF—RESPONDENT 

Hindu Law of Inheritance (Amendment) Act (II; 
of 1929), ss. 2, 3 (a)—Jains from Gujrat governed by 
Mayukha—Act, if applies—Sister’s son is preferen- 
tial heir and not father’s sister—Judicial decisions 
based on inference drawn from texts, whether consti- 
tute custom. 

Hindu Law of Inheritance (Amendment) Act II of 
1929, applies to Hindus including Jains and to all per- 
sons governed by the Mitakshara Law, including those 
governed by the Mitakshara Law, as modified by the 
Mayukha. Consequently among Jains from Gujarat 
governed by the Mayukha, a sister’s son is preferen- 
tial heir and not father’s sister. (p. 175, col. 2.]- 

Judicial decisions based either on inferences drawn 
from the texts or on the principle of stare decisis can- 
not constitute a custom within the meaning of the 
Act. [p. 177, col. 1] 


F. A. fromthe decision of the Joint First 
‘ Class Sub-Judge, Belgaum, in R. C. 
No. 222 of 1935. ` ; / 
Messrs. A. G. Desai, S. A.. Kher and B. 
M. Gujar, for the Appellant. 
- Mr: R. A. Jahagirdar, for the Respondent. 
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Divatia, J.—The decree against which 
this appeal is preferred by défendant No. 1 
was passed in favour of the plaintiff who 
sued to recover possession of certain proper- 
ty on the ground that he was a preferential 
heir of one Rajaram. The plaintiff was the 
natural brother of Rajaram, but the latter 
was adopted by his maternal grandfather 
and he therefore became his sister’s son. 
Rajaram died on June 10, 1932, without leav- 
ing a widow or any issue, and the dispute 
arose about his property which was claimed 
by the plaintiff against defendant No. 1, who 
is the sister of Rajaram’s adoptive father. 
The contest is thus between sister’s son 
and father’s sister. It is common ground be- 
tween the parties, who are Jains, that their 
ancestors migrated from Gujarat and settled 
in the Belgaum District. It was agreed dur- 
ing the hearing of the suit that Rajaram’s 
adoption was proved: and was valid, as a 
daughter's son could be adopted among the 
Jains. The plaintiff claimed to be the pre- 
ferential heir under the Hindu Law of 
Inheritance (Amendment) Act (II of 1929), 
s. 2 of which provides that 


- “a son’s daughter, daughter’s daughter, sister, and 
sister’s son shall, in the order so specified, be entitl- 


ed to rank in the order of succession next after a ` 


father’s father and before a father’s brother.” 


His case was that defendant No. 1 being 
the father’s sister was a remote gotraja 
sapinda, and therefore not entitled to pri- 
ority over him. It is clear that if the Act of 
1929 applies, the plaintiff is a preferential 
heir. Before the passing of this Act a sis- 
ter’s son was only a bandhu, while a father’s 
sister was held to be a gotraja sapinda in 
cases governed by the Mayukha, and there- 
fore came before the bandhus; but under 
the new Act the sister’s son is taken much 
higher up and placed even beforea father’s 
brother. Defendant No. 1 however contend- 
ed—and that was her main defence to the 
suit—that the case was not governed by the 
Act, firstly, because it applies only to Hindus: 
and not to Jains, and, secondly, because it 
applies only to persons who are subject to 
the law of Mitakshara, while the parties’ 
ancestors, having migrated from Gujarat, 
were subject to the law of Mayukha. The 
first two issues were therefore -framed to 
cover this contention. Issue No. 1 was whe- 
ther Mayukha or Mitakshara was applicable 
to the parties, and the second was whether 
the Act was applicable to Jains. The learned 
Judge below held that the parties were gov- 
erned by Mitakshara subject to Mayukha, 
and that the Act was applicable to Jains. 
He therefore tlecreed the suit. Ss 


e 
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Mr. Desai on behalf of appellant defend- 
ant No.1 has raised the same two points 
before us.’ Taking the second point first, he 
has ‘urged that Jains are not Hindus and 
- the Legislature has not expressly included 
them in this Act as it did in another Act 
passed in the same year, namely, the Succes- 
sion (Amendment) Act (XVIII of 1929), by 
which s. 57, Succession Act of 1925 was en- 
larged by the addition of the new clause 
making it applicable to ‘all wills and codi- 
cils made by any Hindu, Buddhist, Sikh or 
Jain after January 1, 1927. . It is not neces- 
sary to dwell at length on the question whe- 
ther Jains are Hindus for the purpose of 
the law of succession, aS the point has been 
concluded by authority : vide Chotay Lall v. 
Chunno (1) and Ambabai v. Govind (2). 
Even in the matter of adoption, although it 
has a secular and not a religious origin with 
Jains, it has been held by our Court in a 
series of decisions beginning from Bhag- 
wandas v. Rajmal (3) and ending with the 
recent decision in Hirachand- v. Row 
Sojpal (4), that the Hindu Law of adoption 
applies to Jains, and the burden of proving 
any custom to the contrary lies on the party 
alleging it. 

Mr. Desai relies upon certain observations 
of Kumaraswami Sastri Ag. C.J.,in Gettap- 
pa v. Eramma (5) to the effect that Jains 


were not Hindu dissenters and that the onus. 


should be thrown on those who assert that 
in any particular they had adopted Hindu 
Law and custom and had not followed the 
law as laid down by their own law-givers. 
Those observations however were his person- 


al opinion, and he was constrained to hold. 
that the matter was concluded by authority, . 


and a series of decisions extending over 


several years had held that the presumption - 


was that Jains were governed by ordinary 
Hindu Law unless it was shown that by cus- 
tom a different law prevailed among them. 
It is not necessary to discuss the origin of 


Jainism, because whatever its origin, it is. 


clear fhat the Jains have adopted the Hindu 
Law of succession from very ancient times. 
But Mr. Desai argues that although the 
Hindu Law of succession might apply, the 


Act: of 1929 does not apply to them as it- 


does not specifically say that it is applicable 
to Jains. - 


L R 465 Œ O). 
(2) 23 B257. - 
(3) 10 Bum. H C R 241. 


(4) 41 Bom. L R 760; 184 Ind. Cas. 876; AIR 1939- 


Bom. 377: ILR (1939) Bom. 512; 12 R B 203. 
(5) 50 M 228; 99 Ind. Cas. aa AI R1927 Mad, 228 
51 ML J 757. 
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of altering the order in which certain heirs 
of a Hindu male succeed to his estate. As 
the Jains have been judically recognized as 
governed by the Hindu Law of succession, a 
legtlative alteration in thatlaw would pre- 
sumably apply tothem also unless it was 
specifically stated that it was not to apply 
to them. 

It is true that the Succession (Amend- 
ment) Act of 1929 speaks of Jains as well as 
Hindus and ss. 4 and 57, Succession Act of 
1925, also do the same. At the same time it 
must be noted that s. 331, Succeision Act of 


‘1865, which. is re-placed “by s. 4, Succession 


Actof 1925, did not make any separate men- 
tion of Jains but used the expression “Hindu, 
Muhammadan or Buddhist,” and it has been 
held. in Bachebi v. Makhan Lal (6) that the 
term “Hindu” in s. 33l ingluded Jains. The 
Hindu Wills Act of 1870, which applied to 
the territories under the Lieutenant-Gover- 
nor of Bengal and the cities of Bombay and 
Madras, no doubt mentioned Jains as well as 
Hindus as being governed by certain sections 
of the Succession Act of 1865 but the Succes- 
sion Act of 1925 was a consolidating Act 
which repealed the previous Act of 1865 as 
well as the Hindu Wills Act of 1870. It was 
therefore probably thought necessary ex 
majore cautela to separately mention the 
Jains in the consolidating measure. In all the 
other recent enactments affecting the Hindu 
Law there is no separate mention of Jains 
along with the Hindus. Iam therefore of 
opinion that Jains are also governed by the 
Act of 1929, and the learned Judge was right 
in his finding on Issue No. 2. 


The second point urged by Mr. Desai is 
more important. The Act applies to all per- 
sons who, but for the passing of the Act, 
would have been subject to the law of 
Mitakshara in respect of the provisions 
therein enactad. The parties are governed 
by the law of succession prevailing in Guja- 
rat where Mayukha is said to be of para- 
mount authority. It is contended that the 
law propounded by Mayukha is different 
from the law of Mitakshara and cannot be 
said to be included in it; Mayukha being 
the overriding authority in Gujarat and 
North Konkan, it has superseded in those 
parts of the Bombay Province the Mitak- 
shara Law which applies to all other parts 
of the province, and the Legislature has 
confined the operation ofthe Act to those 
places which are subject only to the law of 
Mitakshara. This argument is’ based upon 
the assumption that Mitakshara and. 
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Mayukha . are two schools of Hindu: Law 
exclusive of each’ other and based upon 
different foundations. Itis therefore neces- 
sary to examine the correctness of. this as- 
sumption. As is well known, Vijnyantsh- 
wars Mitakshara is a standafd commentary 
on the Yajnyavalkya Smriti. Vijnayanesh- 
war flourished towards the end_of. the llth 
and the beginning of the 12th century. His 
commentaries mark a departure from the 
prevalent notion of the right of succession to 
property being based on the capacity to 
confer spiritual benefit on the deceased 
owner. He placed the right of succession on 
a new system based on sapinda in the sense 
of blood relationship and thus brought many 
near relations as heirs who would be exclud- 
ed under the theory of spiritual benefit. 

His views having found.favour with a 
large majority of public opinion, the autho- 
rity of his work was soon established in the 
Deccan where it was compiled, and it gra- 
dually extended to the whole of India ex- 
cept in Bengal. Even in the latter province 
the authority of Mitakshara was at one time 
supreme till it was ousted by the renowned 
work of Jimutavahana, the Dayabhaga, in 
the 13th century. The Dayabhaga was in 
some respects conservative and in other res- 
pects advanced. In matters of succession, it, 
stuck to the old theory of right to property 
being based on the capacity to offer pundas, 
meaning thereby the funeral cakes, while 
Vijnyaneshwar had .revolutionized the old 
theory by interpreting the word “pinda” as 
the body, and therefore, “sapinda” as blood 
relationship. In other respects the Daya- 
bhaga went beyond the Mitakshara doctrine 
of rights in the joint family being acquired 
by .birth and by survivorship which was 
substituted by the new doctrine Of a family 
consisting of a co-tenants. i 
note for our purpose that in the midst of a 
large number of other commentaries of 
various Smritis and numerous digests, these 
two standard works, the Mitakshara and the 
Dayabhaga, hold the field for the last seven 
centuries and have been recognized as the 
two main schools of Hindu Law. 
` Subsequent writers have propounded 
various divergent interpretations of the origi- 
nal texts, but they all based their views on 
the subject of succession either on the theory 
of propinquity as propounded by the Mitak- 
shara or the theory of religious efficacy as 
propounded by the Dayabhaga. One such 
prominent ‘author was Nilkantha at the 


Mayukha which is digest of legal; princi- 
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ples and procedure. He was a Deccani 
Brahmin whose ancestors had migrated to 
Northern India. It soon attracted the atten- 
tion of Deccani Shastris as it embodied ina 
lucid manner the popular views of that 
age. The prevalent law in the Mahrashtra 
at that time was based on the Mitakshara, 
but thereafter the Mayukha also came to 
be consulted by the Shastris on points on 
which they could not get sufficient light 
from the Mitakshara. As observed by Cole- 
brooke in his preface to the translation of 
the Mitakshara, the Mayukha had concur- 
rently with the Mitakshara considerable 
weight among the Marathas and among 
those works which 


. “agree in generally deferring tothe authority of the 
Mitakshara, in frequently appealing to the text, and in 
rarely and at the same time modestly dissenting from its. 
doctrines on particular questions.”  — 

So also Borradaile observes in his preface 
to the translation of the Vyavahara Mayu- 
kha that in all the schools of Hindu Law 
except in Bengal l 

“the Mitakshara, one of the earliest of these compi- 
lations, is received with respect as the chief general 
authority, though in each some more modern local 
work is allowed to compete with itona few points. 
The most remarkable of those are the Mayukha for 
the Maharashtra and the west, the Smriti Chan- 
drika for the South of India, Ratnakar and Chintamani 
for Mithila. Bengal proper alone denies authority to, 
the Mitakshara having established for itself a totally 


Sei school, of which Jimutavahana is the 
ea Pais 

The later development of how the Mayukha 
came to be regarded as the principal autho- 
rity in Gujarat and the city _of Bombay is 
well described by West, J., in the Full Bench 
decision in Bhagirthibai v. Kahnujirav (7). 
He says (p. 294*): 

‘The special and almost paramount authority which the 
Vyavahara Mayukha has gained in Gujarat and in the 
city of Bombay is not recognized in other parts of this 
Presidency. Yet it must not be supposed that the - 
Vyavahara Mayukha presents a development of the 
Hindu Law connected in any peculiar way with the 
religious or social saystem of the Gujaratis. Before 
the Maratha conquest of Gujarat in the middle of the 
last century it had long been under Muhammadan 
rule. The customary law of the Hindus had almost 
dwindled away into mere rude caste usages, And the.. 
Brahminical influence had almost perished. The- 
Vyavahara Mayukha was one of the latest products of 
the Maratha school, and had gained the eminent 
position which-it has retained in the Deccan. The 
Maratha Brahmins, following the Maratha Chiefs into 
the newly conquered country, naturally took their 
law books with them. And of these, the Vyavahara. 
Mayukha was the most comprehensive and -characte- 
ristic In Gujarat it had virtually no rival and, 
as a Hindu polity was revived there, it took a place 
analogous to that ofthe Roman law inthe mediæval 
Europa with the Maratha Brahmins as its expositors. 


LIJAN : i : . Hence arose the somewhat strange consequence that 
beginning., of the seventeenth century who. ae 
compiled among other “works the Vyavahara 


(7) 11 B 285 (F B), 
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the Maratha doctrines of the Mayukha gained a 
more undivided sway over Gujarat than amongst 
the Marathas themselves, who had men of wide 
learning and éopious sources of information at hand.” 

‘And he concludes (p. 29907): 

“It follows, from what has been said, that, with- 
out in any way assailing the position of the Mitakshara 
as the principal authority in-the Maratha country, we 
may properly construe it in doubtful cases by the light 
of the Vyavahara Mayukha.’’ 


A number of decided cases have empha- 
sized the intimate relation between the doc- 
trines ofthe Mitakshara and those of the 
Mayukha. “The decisions in .Krishnaji 
Vyanktesh v Pandurang (8), Gojabai v. 
Shahajirao Maloji Raje Bhosle (9), Bar 
Kesserbai v. Hunsraj Murarji (10) and 
Bhagwan v. Warubai (11), are relevant on 
this point. The gist of these decisions is 
summarized in Mayne’s Hindu Law, at p. 47, 
10th Edn., as follows: 


“In Gujarat, in the island of Bombay and also in 
the North Konkan, its authority (of Mitakshara) is con- 
trolled by the Mayukha on the very few points on 
which they differ, the general principle, however, being 
to construe the Mitakshara and the Maynkha so 


as to harmonise them as far as it is reasonably 


possible.” 

It would be clear from this discussion 
that there are only two fundamental sehools 
of Hindu Law, the Mitakshara and the Daya- 
bhaga, and Mayukha, ‘in spite of its different 
interpretation of the ancient ‘texts on some 
points, belongs to the Mitakshara school of 
Hindu Law. The phrase “the law of Mitak- 
shara” used in s. 1 of the Act of 1929 includes 
all Sub-Divisions of the Mitakshara Law. and 
excludes the law of Dayabhaga. In fact, 
there is some indication in the Act itself to 
show that it recognizes the existence of differ- 
ent schools or Sub-Divisions of the general 
Mitakshara Law and is applicable to them 
all. Section 3, cl. (b) provides that the 
three female heirs elevated higher up in the 
order of succession shall have no estate larger 
than, or different in kind from, that possess- 
ed by a female in property inherited by her 
from a male according to the school of 
Mitakshara Law by which the male was 
governéd. The word “‘school” here evidently 
refers to the Bombay school on the one hand 
and the Benaresand the Madras schools on 
the other. In the former, these heirs take 
the property absolutely while in the latter 
they take a lmited.estate. l 

The Bombay School would include the 
Mayukha under which also they take an 
absolute estate. 
been applied. to Bengal without shakin 


(8) 12 Bom.H C R 65. 3 
(9)17B lid. 


(10) 30 B 431; 33 I A 176; 8 Bom: L R 446 (PO. s 


(41) 32 B 300; 10 Rom. L R 389. 
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the foundation of the Dayabhaga Law based: 
upon the capacity to confer spiritual benefit 
by the offering of funeral cake which was. 
not possessed by females except the five 
Specified ones mentioned in the Dayabhaga.. 
The object of the Act appears ‘to bring the 
heirs mentioned therein higher upin the 
order of succession on the ground ‘of their- 
being nearer in blood to the deceased than 
many of the heirs who formerly proceeded 
them. The Act was,- therefore, meant to: 
apply to all the branches of the main. 
school of the Mitakshara Law which based 
succession on the principle of propinquity— 
and the Mayukha is undoubtedly based 
on that principle. In dhe latest edition of 
Mayne’s Hindu Law the opinion is expess-- 
ed to the effect that the Act would apply to 
the Mitakshara Law in Bombay or even where 
the Mayukha is supreme. That seems to 
me tobe the correct interpretation of the- 
intention of the Legislature. The conclu- 
sion, therefore, is that Act II of 1929 applies. 
to Hindus, including Jains, and to all per-. 
sons governed by- the Mitakshara law, in-- 
cluding those governed by the Mitakshara. 
law as modified by the Mayukha. ; 

_ It is, however, contended on behalf of the- 
appellant that even if the Act applies, the: 
position of the father’s sister is saved by 
the provisions of s. 3, cl. (a) of the Act, 
according to which the Act is not to affect . 
any. special family or local custom having: 


‘the force of law. Itis urged that under the. 


Mayukha a paternal aunt is a gotraja- 
sapinda and comes in before the bandhus,, 
that that position is assigned to her by- 
reason ofa local custom recognized by a. 
judicial decision in absence of a special text. 
a sister’s son, being a bandhu, is, therefore, . 
postponed to the paternal aunt. Reliance. 
is placed on the decision in Shidramappa | 
Nilappav. Neelawabar (12), where in hold-. 
ing that asister in the Bombay Province- 
retains her place immediately after the. 
father’s mother and before the father’s. 
father,even after the enactment of Act II 
of 1929, Rangnekar, J. expressed ‘an obiter 
dictum that if necessary he would be pre- 
pared to hold that a sister in Bombay was. 
assigneda fixed place onthe ground of a. 
local custom having the force of law, and 
the cases such as Mulji Purshotum v. 
Cursondas Natha (13) and Rudrapa v. Irava 
(14), show that it was on the ground of 
usage that the right of a sister was based. _ 
(12) 57 B 377: 144 Ind..Cas. 925; A I R1933 Bom. 
272; 35 Bom. L.R 397; OR B208 faites over ka 


(13) 24°B 563; 2 Bom. LR 721. 
(14) 28 B 82; 5Bom. L R 676. 
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It is argued on the analogy of this tea- 
‘soning that a paternal aunt’s place is. also 
similarly fixed and her case is also saved 
under the Act, but the decision in Ganesh 
v. Waghu (15) which is relied uponin sup- 
port of this argument, does not put the 


right of the paternal aunt on the ground of 


usage. In that cage it was held that the 
grandson of a paternal great-grandfather 
was entitled to succeed in preference to a 
paternal aunt, and it is observed in _ the 
‘course of the judgment that it was previous- 
ly held by our Court in an unreported de- 
cision in Second Appeal No. 158 of 1870 
that a paternal aunt even in Gujarat was 
notentitled to come in at the head of the 
gotraja sapindas but was postponed to 
distant male gotraja sapindas. There is 
nothing toshow that the decision was based 
upon proof of any usage, and there is also 
no evidence of usage in the present case 
which might attract the application of the 
‘opinion expressed in Shidramappa Nilappa 
v. Neelawabai (12). The present case is, 
therefore, not saved by the proviso in s. 3 
(a) of the Act. In my opinon, therefore, 
the decision of the lower Court is correct, 
and the appeal is dismissed with costs. 

Broomfield, J—The question for deci- 
sion is whether among Jains from Gujarat 
governed by the Mayukha a sister’s son or 
a father’s sister is a preferential heir to a 
deceased male. Prior to the Hindu Law of 
Inheritance (Amendment) Act.of 1929, the 
“sister's son was a bandhu, whereas the 
father’s sister came in-the order of succes- 
sion after the most remote gotraja sapindas 
but before the bandhus. Section 2 of this 
Act places the sister’s son before the father’s 
brother, i. e., quite high up among the got- 
raja sapindas. Therefore, if this section 
apples to Jains, the plaintiff, who is a 
sister's son, will succeed. If it does not apply, 
defendant No.1, who is a father’s sister, 
will succeed. Mr. Desai who appears for 
the appellant has argued, firstly, that the 
Act does not apply because its operation is 
limited to Hindus and the Jains are not 
strictly speaking Hindus. But there was 
no need to mention Jains separately because 
it is well settled that the Hindu Law of 
inheritance applies to Jainsin the absence 
of proof of a special custom or usage vary- 
ing that law : Sheo Singh Rai v. Mst. Dakho 
(16), Chotay Lall v. Chunno (1) and Amba- 
bat v. Govind (2). 

A more weighty argument issthat the Act 


(15) 27 B 610: 5 Bom. L R 581. 
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does not apply to Jains because it applies 
only to “persons who, but for the passing of 
the Act, would have been subject to the 
law of Mitakshara in respect of thé provisions 
herein enacted.” But, as my learned bro- 
ther says, the most reasonable view seems 
to be that the Mitakshara is mentioned as 
one of the two main schools of Hindu Law, 
in contradistinction to the Dayabhaga but 
not in contradistinction to the Mayukha, 
which is only a sub-division of the Mitak- 
shara school. The reference in s. 3 (b) to the 
school of Mitaksharalaw by which the male 
was governed shows that the ‘‘Mitakshara 
law” in the Act was intended to include its 
sub-divisions. It is true that in Gujarat 
the Mayukha overrides the Mitakshara in 
the very few points in which there is a: 
difference between them. But it is difficult 
tosay that there was any difference bet- 
ween them before the Act as tothe relative 
positions of the sister’s son and the father’s 
sister. The former was a mere bandhu ac- 
cording to both. According to the Mitak- 
Shara the position of the father’s sister was, 
and still is, rather obscure. But, in Ganesh, 
v. Waghu (15) this High Court was prepared 
to concede that she might come in as a 
gotraja sapinda after all other gotraja 
sapindas were exhausted, that is to Say, in 
accordance with the rule settled by the 
Courts in cases governed by the Mayukha. 
That means that prior to the Act the sis- 
ters son would have been postponed to the 
father’s sister both under the Mitakshara 
But if the sister’s son 
had been a gotraja sapinda, even the most 
remote in degree, the father’s sister would 
have been postponed to him whether the 
Mayukha or the Mitakshara applied to the 
case. Now that the sister’s son has been 
brought in high up among the gotraja sapin- 
das, I can see no reason why he should not 
be a preferential heir even under the 
Mayukha Law. 

It is not as if the Mayukha had a specific 
text about the father’s sister. She “is no- 
where mentioned. In Ganesh v. Waghu (15) 
the case to which I have referred just now, 
the argument was put forward that the 
reasons given in the Mayukha for treating a 
sister as a gotraja sapinda might apply. 
equally to a father’s sister. But the decision 
of the Court was based ón the principle of 
stare decisis, and the father’s sister was 
given a place after distant male gotraja 
sapindas because ithad been so decided in 
a case of 1870. It is clear from Sir Law- 
rence Jenkin’s judgment in that case that po 
custom justifying the inclusion of thé father’s 
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Sister among gotraja sapindas was. found to 
exist comparable to the custom by which, 
according*to some decisions, the sister -had 
come to be treated as gotraja sapinda in 
Bombay. So faras am aware, no such 
custom in-thecase of the father’s sister has 
ever been alleged, and there is no evidence 
C That being so, it 
s impossible to accept Mr. Desai’s argu- 
ment that the position of the father’s sister 
asa gotraja sapinda, and therefore as a 
preferential heir to all persons whô are or 
ever had been bandhus is saved by s. 3 (a) 


:Of the Act, which provides that itis not to 


affect any special. family or local custom 


-having the force of law. Whether or not 
_ Mayne (Edn. 10, p. 682) is right in saying 


that the custom referred to in the Act must 
be one in derogation of the law of the school 
governing the parties, it is;*at any rate, clear 
that judicial decisions based either on in- 
ferences drawn from’ the texts or on the 
principle of stare decisis cannot constitute 


. a custom within the meaning of the Act. I 


agree with my learned brother that the 


decision of the lower Court should be con- 
firmed. Le | 


D. l ; Appeal dismissed. 
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HORWILL, J. 
PARAMBATH KANARAN AND oTHERS— 
PETITIONERS 
VETSUS 


©. R. VASUDEVAN—RESPONDENT . 
Criminal Procedure Code (Act V of 1898), s. 552— 
Order under—Person alleging marriage and that 
parents of girl took her away with the intention of 
marrying her to someone else—Magistrate must be 
satisfied that there was legal marriage. 
A person put in an application in the Court of the 
Chief Pfesidency Magistrate purporting to be under 
s. 552, Criminal P. C., alleging that he was lawfully 
married tothe petitioner and that on the following 
day, her parents took her away against her wishes to 
her home and detained her there with the intention of 
getting her married, to somebody else. The Magis- 
trate-issued a notice under s. 552, Criminal P. C.. 
to produce the girl. On the day to which the case has 


, been adjourned the Advocate appeared on behalf of 


the petitioners and represented that it would be a 


great hardship to bring the girl allthe way to answer “ha would produce the girl on the adjourned 


to a petition that could not in amy case be granted 
because the girl was more than 16 years of age and 
no offence had been committed within the jurisdiction 
of the Magistrate. When he issued his second order 
he had heard the story of the other side, which was 


- thét. they. had come to ; Madras to answer an advertise- 


ment in which the applicant was seeking for a bride 
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and that finding that he would not- make a suitable 


-husband they took the girl ‘back again. Moreover 


there was no allegation of abduction with the appli- 
cation under s. 552, Criminal P. O. : 

. Hld, that the order of the Chief Presidency Magis- 
trate should be set aside. Before issuing the order h 


„should have satisfied himself that there was a legal mar- 


riage which could have be easily done by production of 
a certificate under s. 4, cl, €3), Mad. Marumakka- 


thayam Act. 

Or. R. Case and Cr. R P. under ss. 435 
and 439 of the Criminal-P: C., 1898, praying 
the High Court to revise the order of the 
Chief Presidency Magistrate of the Court of 
the Presidency Magistrate, Egmore, Madras, 
dated November 1, 1940, and made in 
M. P. No. 946 of 1940, 


Mr. K. K. Sreedharan, for the Peti- 
tioners. 


Mr. R. Karunakara Menon, for the Res- 
pondent. 


Order.—The respondent put in an appli- 
cation in the Court of the Chief Presidency 
Magistrate purporting to be under s. 552, 
Criminal P. C. alleging that he was lawfully 
married to the 3rd petitioner here on Septem- 
þer 22, 1940, when the nuptials took place, 
and that on the following day, September 
23, 1940 the parents the Ist and 2nd peti- 
tioners here, took away the 3rd petitioner 
against her wishes to her home and detained 
her there with the intention of getting her 
married to somebody else. 


The Magistrate issued a notice under s. 552, 


- Criminal Procedure to produce the girl. On 


the day to which the case has been adjourn- 
ed the Advocate appeared on behalf of the 
petitioners and represented that it would be 
a great hardship to bring the girl all the 


. way from Tellichery in North Malabar to 


Madras to answer to a, petition that could not 
in any case be granted because the girl was 
more than 16 years of age and no offence 
had been committed within the jurisdiction 
of the Magistrate,- The Magistrate overruled 
that objection and ordered a non-bailable 
warrant to issue. Upon the representation 
of the Advocate appearing for the petitioners 
here that it was illegal to have the girl 
arrested and that, in any case, it would bea 
very harsh method of procuring her attend- 
ance in Court, the order was cancelled after 
the Advocate gave an undertaking that 


date. Inthe-meanwhile, he got a stay order 
from this Court. The question that arise is 
whether the order of the learned Chief 
Presidency Magistrate calls for any inter- 
ference from this Court. 4 


% 
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There can be no, doubt that it would be 
very hard on the petitioners if without strong 
grounds they were required to come from 
Tellicherry in North Malabar to Madrag for 
the purpose of this petition urfless the Magis- 
trate was satisfied that their attendance was 
necessary. The petition was a very short 
one and the only statement on which the 
learned Magistrate could act were that there 
was a legal marriage on September 22, 1940, 
and that on September 23, 1940, the girl was 
taken away. When he issued his second 
order he had heard the story of the other 
side, which was that they had come to 
Madras to answer an advertisement in which 
the respondent was seeking for a bride and 
‘that finding that the respondent would not 
make a suitable husband they took the girl 
back again. With these two stories in front 
of him I think the learned Chief Presidency 
Magistrate should have required from the 
respondent some further evidence that a 
lawful marriage had taken place, the res- 
pondent clearly had no right to ask the 
Magistrate to have the girl brought back to 
Madras. 

The learned Crown Prosecutor has pointed 
out that under s. 4, cL (3) of the Mad. 
Marumakkathayam Act, notice of every 
‘marriage shall be given to some person 
appointed under the act to register such 
marriages, If the learned Magistrate had 
been satisfied by a copy of such registration 
or otherwise that a marriage had really 
taken place, then the petitioners might have 
no cause for complain in being required to 
come from Tellicherry in North Malabar to 
Madras to answer a charge but they ought 
not to be required to do so unless the Magis- 
trate had something more substantial before 
him than the respondent’s petition as evl- 
dence that a marriage had taken place. 

Moreover, one would have expected that 
together with an application under s. 502 
Criminal P. C., there would have been a 
‘complaint under the I. P. C. of the offence 
of abduction. 

The learned Advocate for the petitioners 
‘has further pointed out that the offence if 
-any, that was committed in Madras was 
abduction, and there can be no abduction 
uniess force or deceit is used. There is 
nothing in the petition which was sufficient 
to satisfy the learned Magistrate that force 
or deceit had been used in taking away. the 
‘girl from Madras. Moreovér, the order 
“under s. 552, Criminal P. ©. can only be 
passed if the girl is under 16. years of age, 
which is not alleged in the petition. 

It will follow from what has been said 
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above that the order of the learned Chief 
Presidency Magistrate has to be set aside. 
Cme course that would be open to this Court 
would be to direct the Magistrate to enquire 
farther in the matter and satisfy himself 
that an order under s. 552, Criminal P. C. 
should issue; but as the dispute between the 


respondent and the petitioners seems to be 


one that can be decided much more satis- 
factorily in a Civil Court than by a summary 
order of a Magistrate, I do not think it in the 
interest of justice that the present proceed- 
ings should be continued. 

The petition is, therefore, allowed and the 
proceedings before the Chief. Presidency 
Magistrate quashed. The respondent may 
pursue his remedy in a Civil Court if.so 
advised. 


N.-D. Petition allowed. 


SIND CHIEF COURT 
Criminal Revision Application No. 286 
of 1940 
October 14, 1940 
Davis C.J. AND TYABJI, J. 

EMPEROR— PROSECUTOR 
versus 
ABUBAKAR MUHAMMAD BAKSH 


SHEIK H—OprpronEnt 

Oriminal Procedure Code (Act V of 1898), s. 497— 
Provisions of law should be closely followed—Code 
does not permit everything that it does not forbid— 
5. 497 does not authorize grant of bail in anticipa- 
tion to persons, not arrested or detained— Magistrate 
granting bail discovering that he had no jurisdiction 
— Proper course to adopt— Accused in case of con- 
spiracy to murder man with whose wife he had 
been intriguing recording as Magistrate the dying 
declaration of deceased—Accused granted bail owing 
to discrepancy in evidence of approvers—Grant of 
bail held not justified by circumstances of case. 

The Criminal P. C., does not permit everything to be 
done that it does not forbid. It requires that in 
matters relating to the administration of law, such 
as the arrest of the accused, the granting of bail to 
the accused, or in any other matters for which the law 
provides, the provisions of the law should be closely 
followed. 163 Ind. Cas. 881 (1), relied on. [p, 180, 
col. 1.) 

Section 497 does not authorise and was not intended 
to authorise the grant by anticipation of bail to persons 
who are not arrested or detained. [ibid.] 

The discretion to be exercised under s. 497 by Magis- » 
trates isa judicial discretion according to law. Itis 
not for the District Magistrate while - forwarding an 
application for bail to his Subordinate Magistrate having 
jurisdiction to indicate his inclination or his disinc- 
lination to the granting of bail to the applicant as by 
a few words Subordinate- Magistrates, who are also the 
subordinates of the executive Govt., might -be impro- 

erly influenced in the discharge of their -judicial 
duties. [p. 181, col. 1.) . 

Where the Magistrate finds that the order of -bafl-.he 
had passed was without jurisdiction- the. proper thing for 


rah 


~ 
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-him 1s to commit the accused forthwith to custody but 
should not allow him to remain on bail pending the 
passing ofthe final order cancelling the bail bond. and 
remanding him to custody inasmuch as there is no room 


i an interim order in such a matter. [p. 182, col. 
` An accused ina case of criminal conspiracy for the 
murder of a man with whose wife it is alleged he was 
- carrying on an intrigue, alsorecorded as a Magistrate a 
-dying declaration of the deceased the husband of the 
woman. The Magistrate granted bail to the accused on 
the ground that there was a discrepancy in the evidence 
of the approvers but there was nothing to suggest that 
the discrepancy was not capable of explanation and 
would be fatal to the prosecution case : 
Held, that the grant of bail in the unusual cireum- 
stances of the case was not justified. 


Mr. Partabrai D. Punwani, 
General, for the Crown. 

Kazi Khuda Baksh and Mr. Hardasmal 
V. Tahilramani, for the Opponent. 


Davis, C. J—We called for the papers in 
a case where bail had been granted by the 
Additional Sessions Judge of Sukkur on 
August 28, 1940, to one Abubakar, who was 
head Munshi at Shikarpur and who was 
challaned on a charge of conspiracy to mur- 
der one Tolaram at Shikarpur. We took 
action in this matter because the learned Ses- 
sions Judge, we think quite properly, Sent to 
us a Statement of facts relating to the pro- 
ceedings in this matter before the District 
Magistrate, Sukkur, before the Sub-Divi- 
sional Magistrate, Shikarpur, and before the 


Advocate- 


Additional Sessions Judge, Sukkur, and he 


was careful with great propriety to make nò 
comments upon the order of the Additional 
Sessions Judge who in this matter exercised 
a jurisdiction equal to his own. But the learn- 
ed Sessions Judge did point out that it ap- 


~ peared that in this matter of bail to this Govt. 


servant on this very serious charge of cons- 
piracy to murder the District Magistrate, 
Sukkur, and the Sub-Divisional Magistrate, 
Shikarpur, had shown complete indifference 
to the law and the learned Sessions: Judge, 
Sukkur, drew an inference which none ac- 
quainted with the circumstances of life in 
the neofussil would say was wholly un- 
reasonable that this complete indifference had 
been shown because the suspect was a reven- 
nue officer, a subordinate of the District 
Magistrate himself, the chief revenue officer 
of the District. Therefore, it appeared to us 
that this wasa case in which of our own 
motion we should call for the papers and we 
did so and we informed the District Magis- 
trate, Sukkur, of what we had done and asked 
him whether he wished to be heard as it ap- 
peared to us that the propriety or illegality 
of his order might be called in question as it 
nfight be read a5 a direction by him as an 
execytive officer to a subordinate of his to 
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make as a judicial officér a particular order 
which on the face of it appeared to be unlaw- 
ful and the District Magistrate, Sukkur, has 
béen good enough to send us an explanation 
of his action Which we shall consider in due 
course. 

It appears that on August 2, 1940, an ap- 
plication was presented to the District Magis- : 
trate, Sukkur, by one Abubakar who describ- 
ed himself as head Munshi, Rohri, in which 
he stated that he was taluga head Munshi at 
Shikarpur from where he had been transfer- 
red to Rohri that some time back one Muli- 
bai of Shikarpur had been challaned for the 
murder of her husband, that enemies of his 
had been trying to implicate him in the case, 
that he had learnt that the Police were. chal- 
laning him on mere suspicion, that there was 
no evidence connecting the applicant with the 
offence that the applicant was a Govt. official 
and a respectable man and that he prayed 
that in the event of the Police challaning him 
he should be allowed to remain on bail. It 
was stated that there was no danger of his 
tampering with the evidence, that he was 
prepared to bind himself not to go to Shikar- 
pur except if he was called by the Court, 
and that he was prepared to give surety for 
that purpose, and he asked that instructions 
might be sent tothe City Magistrate, Shikar- 
pur, and the Public Prosecutor, Sukkur in 
accordance with his application. This appli- 
cation was presented apparently on August 
2, 1940, and did successfully anticipate the 
action of the Police because he was not chal- 
laned until August 5. Now it is obvious to us 
that the District Magistrate, Sukkur, in pro- 
per obedience to the provisions of the Crimi- 
nal P. C., by which he, like any other subject 
of the Crown, is bound, should have returned 
this application at once to the Advocate who 
presented it, as a most improper application ; 
he should have done nothing which in any way 

-could be construed as supporting the propo- 


- Sals contained in this application! nor should 


he have made any endorsement upon the ap- 
plication except one expressing his disappro- 
val of it and drawing the attention of the 
applicant to .theprovisions.of s. 497 .(1), Cri- 
minal P. C. But the District Magistrate, how- 


-ever high may have been his motives, did not 


act, as he was bound to do, in accordance 
with the provisions of the Criminal P. ©., but 
he made the following improper endorsement 
upon the application : ° 

‘ “Forwarded *with compliments, to Sub-Divisional. 
Magistrate, Shikarpur. Thebail isto be granted by 
him but if there is any necessity to take the further 
precaution of binding him over from going to Shikar- 
pur, that can be done.”’ 


And it is clear from the order passed by 


” 
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the Sub-Divisional Magistrate, Mr. Mangha- 
sing Gulabsing, that same day namely August 
2,1940,that the Sub-Divisional Magistrate 
took what he thought was a hint from -his 
superior officer—perhaps, we should say, not 
so much the Sub-Divisional Magistrate, 
Shikarpur, but the Deputy Collector, Shikar- 
pur, or whatever be his correct description as 
a revenue officer—took the hint, or what. he 
believed to be the hint of his official superior 
the Collector of the Sukkur District, and at 
once granted bail to this Abubakar in the 


following order : 

= “Mr. Abubakar appeared in Court for giving bail 
under s. 497, Criminal P.C. Interim bailin the sum of 
Rs. 5,000 to be taken for appearance in this Court or 
the Court to which the case may be challaned. The 
applicant to be bound down not to tamper with the evi- 
dence or go without pgrmissionto Shikarpur. Formal 
‘date of appearance fixed for August 13, 1940 ” 


This order clearly can be justified by no 
provisions of the Criminal P. C., and learned 
Magistrates, who are revenue officers, would 
Ibe wise to remember in future that the Cri- 
‘minal P. C., does not permit everything to be 
done that it'does not forbid. It requires that 
in matters relating to the administration of 
law, such as the arrest of the accused, the 
‘granting of bail to the accused, or in any 
other matters for which the law provides, the 
-provisions of the law should be closely fol- 
lowed. This is no new doctrine promulgated 
-by this Chief Court, but has the authority of 
the Privy Council : see Nazir Ahmad_v. 
King-Emperor (1). Reference tos. 497, Cri- 
‘minal P. C., will show quite clearly that the 
section does not authorise and was not intend- 
-ed to authorise the grant by anticipation of 
-bail to persons who are not arrested or detain- 
ed; and it would appear that, as it might be 
thought the District Magistrate attempted to 
bind the judicial discretion of the Sub-Divi- 
sional Magistrate, before the Sub-Divisional 
Magistrate had the material before him on 
which his judicial discretion could be exer- 
cised, so the Sub-Divisional Magistrate at- 
tempted to bind by anticipation the judicial 
discretion of some other Court, if necessity 
should arise, for, in his order he uses the 
worda aa gagana or the Courtto which the 
-case may be challaned.”’ 

Now the learned District Magistrate assu- 
res us that he had no intention whatever to 

do what the learned Sessions Judge thought 
he intended to do, and that his order does 

(1) 17 L 629; 16? Ind. Cas. 881; 38 Bom. LR 987; 
1936 O W N 505; (1936) M W “N 745; 1936 OL R 
437 (2); A IR1936 PO 253 (2); 1936 A L R 747; 9 
RP G57; 1936 AL J 895; 37 Cr. L J 897; 40 C W 
-N 1221: 17 P LT 594; (1936).Cr. Cas. 752 (2): 71 M 
L J 416; 39 P L R43; 44 L W 583; I9N Ld 214; 64 
OLJHIPOL - p : - 


~ 
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not properly bear the meaning which: it is 
clear the Sub-Divisional Magistrate by his 
hasty and obedient order gave to it. While 
we accept the learned District Magistrate’s 
assurances as to his intentions, we must point 
‘out that if-he had himself strictly abided by 
the law which it was his duty to enforce, and 


“of which he should by his own scrupulous ob- 


servance be an example, ifhe had returned 
the application to this Abubakar and his Ad- 
vocate, as he should have done, this misunder- 
standing could never have taken place. His 
endorsement can be justified under no provi- 
sion of the Criminal P. C., and we must point 
out very clearly to the District Magistrate, that 
he has as a Magistrate no powers in this 
and other matters within the scope of the Cri- 


minal P. C., which the Criminal P. C., does 


not confer on him as on other District 
Magistrates. On the other hand, had this 
mistake not occurred, it might be said the 
subservient mind of this ‘Sub-Divisional 
Magistrate as Deputy Collector to ‘the Dis- 
trict Magistrate as Collector would not have 
been made so manifest. So it may be said 
that out of these improper proceedings: this 
much good has come, if good it can be 


-called. But the District Magistrate in his 


explanation explains to us the circum- 
stances under which this endorement was 
made. He did not, he says, intend in any 
way, by the use of the words “‘the bail is to 


‘be granted to him...... ” to convey thereby 


an order to a subordinate : what he meant 
to say was that if bail was to be granted at 
all, the bail was to be granted by the Sub- 
Divisional Magistrate, and that he suggested 
that if bail were to be granted, there might 
be the necessity to take the further precau- 
tion of binding the appellant down from 
going to Shikarpur. Perhaps it will be as 
well to set out at length part of the expla- 
nation given us by the learned District 
He says : 


“I remember dealing with this matter and when the 
Advocate for the accused applied to me for bail I said 
that as the case was not before me I had no jurisdiction 
and he should’ approach the Magistrate before whom 
the case was pending. The learned Advocate then said 
that on account of my order suspending the applicant, 
the Magistrate would not entertain the application and 
I said that it was open toany Magistrate to consider 
the case on merits and I would not interfere, but in this 
particular case if additional precautions were necessary 
in view of the peculiar position of the accused they also 
should be taken. It was after these discussions that the 
endorsement was written. ji, BANG 

Though my endorsement is capable of the interpre- 
tation put by the learned Sessions Judge, the above ex- 
planation will make it clear that: what hastily written 


' endorsement had meant was that it is for the Magis- 


trate concerned ‘to grant bail or not, but even if he does 
so he should take additional precautions. If there was 
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any interfence on my part ıt was the latter half of the 
endorsement which suggested my anxiety to consider 
extra precautions in case the Magistrate did consider the 
ease fit for bail, and perhaps the hesitation noticed by 
the Sessions Judge was due to this hint which indicated 
my disinclination. Even the learned Pleader under- 
stood this to be my meaning and agreed to approach the 
Magistrate concerned.” 


All we can say is that the learned Dis- 

trict Magistrate failed entirely to convey. to 
his subordinate by the words he used his 
real purpose and intention, and we think 
that the learned District Magistrate’s own 
explanation of his endorsement and the order 
of the Sub-Divisional Magistrate, who so 
quickly followed it, shows how necessary 
it is that District Magistrates should -abide 
strictly by the provisions of the Criminal 
P. C., and that endorsements of this sort 
should not be written even hastily. Then 
the learned District Magistrate goes on to 
Say : 
. “That I had no intention to interfere in the matter 
and certainly not to grant him bail could be gathered 
from the following: (1) The applicant had asked me in 
para. 9 of his application to instruct the City Magistrate 
and the Police Prosecutor to grant him bail and had I 
been even inclined to do so I could easily have manifest- 
ed my inclination by the non-committal statement, ‘s. . 
The District Magistrate has no objection.’ ”’ 


With all respect to the learned District 
Magistrate, we think again that this shows 
a misapprehension of the provisions of s. 497, 
Criminal P. C., and of his judicial relation 
as District Magistrate and not as Collector 
to. his magisterial officers acting as judicial 
officer and not as Revenue’ Officers in pro- 
ceedings under s. 497, Criminal P. C. The 
discretion to be exercised under this sec- 
tion by Magistrates is a judicial discretion 
according to law. It was not for the District 
Magistrate to indicate his inclination or his 
disinclination to the granting of bail to the 
applicant.’ As he himself says, he had no 
jurisdiction in the matter. Therefore when 
the learned District Magistrate writes : 

“Had I been even inclined to doso (that is, to ins- 
truct the City Magistrate and the Police Prosecutor to 
grant the applicant bail), I could easily have manifested 
my inclination by the non-committal statement, ‘...The 
District Magistrate has no objection,””’ = 
the District Magistrate himself reveals how 
by a few words Subordinate Magistrates, 
who are also the subordinates of the execu- 
tive Govt., might be improperly influenced 
in the discharge of their judicial duties. Had 
‘the learned District Magistrate made this 
non-committal statement he would again have 
done what was wrong, for he would have 
offended against the provisions of s. 497, 
Criminal P. C., and offended also against the 
judicial independence of his Subordinate 
. Magistrates and have expressed by implica- 
tion, an opinion which at that stage of the 
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case he had no lawful power and no lawful 
right to express. But the learned District 
Magistrate says : tes a 

_ Instead of doing so, I clearly pointed out (or. tried to 
poipt out) to the Magistrate his responsibility in the mat- 
ter by stating he was responsible for granting bail and 
that in this parti¢ular case even if he did so additional 
precautions would be necessary.” ; 

Again we say that if that was the learned. 
District Magistrate’s intention, he failed by 
want of the use of appropriate words to 
convey his intention to the Sub-Divisional 
Magistrate. Then the learned District Magis- 
trate goes on to say : 

“(2) Referring the accused and his case to the 
Sub-Divisional Magistrate who is in the grade of a. 
Deputy Collector and so is less amenable to pres- 
sure or ‘influence in such cases, than to the City 
Magistrate, within whose ordinary jurisdiction the 
case lay, who is of the grade of a mukhtyarkar 
shows’my anxiety to select a more dependable tribunal.” 


But if the Sub-Divisienal Magistrate is, 
less amenable to pressure or influence 
than a City Magistrate—and the possibility 
that an officer in the position of a City 
Magistrate should be amenable to pressure 
or influence in such cases, fills us with 
apprehension and alarm—it appears that 
while the Sub-Divisional Magistrate might 
be less amenable to pressure or influences 
from’ persons other than the District Magis- 
trate, he himself at least considered that 
so far as his official superior, the District 
Magistrate and Collector himself was con- 
cerned, he was not judicially free. We 
accept, however, the assurance of ‘the 
District Magistrate that he acted in good 
faith and had no intention to offend against 
the law; and therefore we do not intend, as we 
might otherwise have done, to transfer this 
ease from his district. To return, however, 
to the learned Sub-Divisional Magistrate of 
Shikarpur: after he had passed an order, 
clearly unlawful, on August 2, he passed 
another order on August 22, and here appar- 
ently he appreciated the difficulty of his posi- 


tion, for his ‘order is as follows: 

“While hearing the bail applications on ,behalf of 
accuced Dharmu and Muli on August 21, 1940, it was 
brought to the notice of this Court by the Public Pro- 
secutor that the Court was not competent to order the 
bail of the accused Mr. Abubakar ashe had not been 
‘challaned on the date on which order for his bail was 
passed. Such being the position I have no option 
-but to cancelhis bail. Notice to be sent to him to 
appear inthis Court on August 28, 1940 when final 
orders cancelling his bail and remanding him to custody 
will be passed.” ae " % 
 Itappears so far as we can see from the 
record that the order of August 2, was taken 
.by the interested parties a8 an order granting 
bail, and from the order of the same learned 
Magistrate dated August 22, this order was 
manifestly without, jurisdiction and illegal. 
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We see no reason why the accused should 
have been granted six days for this most 
illegal and improper order further to remain 
in force, for it appears to us that the proper 
thing for the Sub-Divisional Magistrates to 
have done, when it was quite clear that the 
‘order of bail he had passed was without 
jurisdiction was to commit the accused forth- 
with to custody. Buthe did not do so and 
a further favour was shown to the accused 
now challaned in a lawful wayin the Court 
of the Sub-Divisional Magistrate by allow- 
ing him still to remain on bail so that 
he might apply tothe Sessions Court. This 
is not clearly stated in the order of the Sub- 
Divisional Magistrate himself, but clearly it 
is implied by the fact that time was unlaw- 
fully given and an application was made to 
the Additional Sessions Judge, Sukkur, and 
an order was passed by him on this very same 
day, August 28, on which this accused had 
to appear in the Court of the Sub-Divisional 
Magistrate, Shikarpur, when, in the words 
of the order of the Magistrate, “final orders 
cancelling his bail and remanding him to 
custody will be passed.” What room there 
was for an interim order as against a final 
order in this matter we do not know. So 
far as the order of the learned Additional 
Sessions Judge, Sukkur, is concerned, we 
have no desire to comment on it at length, 
because we intended setting it aside, and 
to cancel the bail of the accused, so that 
he may apply, if he is so advised, to the Sub- 
Divisional Magistrate of Shikarpur for bail 
when the Sub-Divisional Magistraté, Shikar- 
pur will we hope, exercise in this matter a free 
and independent judicial discretion, asin all 
other matters brought before him as a 
Magistrate, and such as s. 497, Criminal P. C. 
contemplates. 

We think that when the bail application 
‘was made to the Additional Sessions’ Judge 
on which the order of August 28, was passed 
and when enquiry was made, the Additional 
Sessions’ Judge should clearly have found that 
the Sub-Divisional Magistrate had acted with- 
out jurisdiction, had not exercised a proper 
discretion, should have cancelled the unlaw- 
ful and improper order of bail dated August 
2, and sent the matter back to the Sub-Divi- 
‘sional Magistrate to deal with it according to 
law. Instead the learned Additional Sessions 
Judge entertained apparently the applica- 
tion’ from this Abubakar, heard Mr. A. S. 
Pirzada for the applicant, and Mr. A. M. 
Pirzada for the Cfown, and passed an order 
which appears to us on the face of it not 
easy to understand; and, indeed, it appears 
to us_to be an incomplete and premature 
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appreciation of some of the evidence only. 

For instance, the learned Judge appears to 
have based his order upon the fact that there’ 
was a discrepancy in the evidence of the*two 

approvers. But it does not appear that this 
is a discrepancy incapable of explanation or 
that when the case came to be tried before 
a proper Court and this and other evidence 
was brought on the record, this discrepancy 
would be fatal to the prosecution case. 
Clearly thecase cannot turn upon this one 
discrepancy referred to by the Judge in the 

evidence of Sital and Dharmu. 

The learned Public Prosecutor for Sind, 
who appeared as a defence Counsel to support 
the case of the opponent as against the Advo- 
cate-General who appeared for the Crown, 
and who. could not support the order of the 
Magistrate or the Additional Sessions Judge 
mentioned to us, for instance, that there was 
a dying declaration by the deceased Tolaram 
in this case, who it is the case of the prosecu- 
tion, was murdered because of the intrigue 
ofthis Abubakar with his wife. But in the 
course of the inquiry before us it appeared 
that the first dying declaration was in fact 
recorded by this very Abubakar, this very 
accused person, in his capacity as the head 
Munshi and Second Class Magistrate, Shikar- 
pur. - It is, we think, an unusual situation, 
where an accusedina case of criminal con- 
spiracy for the murder of a man with whose 
wife it is alleged he was carrying on an 
intrigue, also records as a Magistrate a dying 
declaration of this man, the husband of the 
woman. But allthis appears to us to show 
how undesirable it was in a case of this 
nature where these complications exist, that 
the Additional Sessions Judge should at that 
stage ofthe case have decided in this in- 
complete and, we think, premature manner’ 
the case in favour of the accused, and should 
have granted bail. The order of the Addi- 
‘tional Sessions Judge does not on the face 
of it satisfy us that this was a proper case 
in which bail should have been granted 
by him. = 

It may be that when the case comes before 
the Sub-Divisional Magistrate and he sets out 
more carefully and at greater length the case 
for the prosecution, it will appear to him pro- 
per in the exercise of a free and judicial 
discretion, that this is a case where according 
-to the terms of s. 497, Criminal P. C., bail 
should be granted. We makeit clear that 
we do not wish by anything we have said in 
this order to influence in any way the exer- 
cise by him of his free and judicial discretion 
and the fact that we cannot accept as satis- 
factory in the-circumstances the order of the 
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Additional Sessions Judge, does not’ mean 
that the Sub-Divisional Magistrate in the 
exercise of his free and judicial discretion 
on the material before him should not grant 
bail if a further application is made to him. 
We only say that in the circumstances of this 


case we consider the order of the Additional 


Sessions Judge, Sukkur, an improper order 
and should be set aside. For the reasons we 
have given, we also consider that both the 
orders of the Sub-Divisional Magistrate, 
Shikarpur, in this matter were also improper 
orders and should.be set aside. We there- 
fore cancel the bail granted by the Addi- 
tional Sessions Judge, Sukkur, and remand 
the accused to custody. It is open to him 


now, in proper form, to make his bail appli- 


cation to Sub-Divisional Magistrate, Shikar- 
pur, if so advised 


` D. Order accordingly. 





MADRAS HIGH COURT 
Criminal Appeal No. 760 of 1940 
January 21, 1941 

HORWILL, J. 
THE CROWN—ProsEcuTOR— ~ 
APPELLANT 
i “versus 
GOPAL alias MALAYALATHAN 
- © — RESPONDENT 

Criminal trial — Evidence—Expert evidence—If 
must be accepted—Finger impressions—Duty of 
Court. 

The Court is not bound to accept the evidence of an 
expert, even though there are no special reasons for not 
accepting it ; but inthe case of finger impressions it 
is certainly proper on the part of the Magistrate to 
satisfy himself by personal examination that the im- 
pressions of the accused and of those alleged to be that 
of the accused and found at the place of occurrence 
are identical. 

The Magistrate, who hasto deal with the evidence 
of anexpert witness should take the pains to have 
the expert explain in Court the reasons for his opinion. 
It is only after hearing those reasons in detail that the 
Magistrate would be in a position to express a sound 
opinion whether or no the expsrt’s opinion is satisfac- 
tory. © 

Cr, A. under s; 417 of the Criminal P. C., 
1898, against the acquittal of the afore- 
said respondent (accused) by the Special 
Honorary Presidency Magistrate, G. T., 
Madras in C. C. No. 2541 of 1940 on the file 
of the Court of the Presidency Magistrate 
G. T. Madras. ` ; l 

Mr. N. T. Raghunathan, for the Respon- 
dent (Accused). 


‘Judgment.—The house of P. W. No. 4 
was broken into and in the process some panes 
df glass were broken. The only clue that the 
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investigating officer was able to obtain was 
that on the broken panes of glass there were 
some impressions of fingers. These were 
photographed and magnified and sent to the 
Finger Print Bureau... The accused was 
arrested on suspicion and the impression of 
his fingers were taken. They were com- 
pared by an expert of the bureau (P. W. 
No. 1), who has given evidence to the effect 
that the impressions found on the glass were 
those of two of the fingers, namely, the left 
index finger and the left ring finger of the 
accused, The Special Honorary Presidency 
Magistrate declared himself not satisfied by 
this evidence and gave the accused the bene- 
fit of the doubt. The Crown has appealed 
against this acquittal. 

The Court is not bound to accept the evi- 
dence of an expert, even though there are no 
special reasons for not aecepting it; but it 
was certainly. proper on the part of the 
Magistrate to’ satisfy himself by personal 
examination that the impressions of the ac- 
cused and of those on the broken glass were 
identical. Even though he did not feel him- 
self to be expert, yet he was bound, unless he 
was himself satisfied with the expert’s evi- 
dence was correct, to acquit the accused. 
As the learned Magistrate did not compare 
the impressions, I do not think this Court 
should set aside the acquittal merely because 
the learned Magistrate might have adopted a 
sounder procedure. 

One of the impressions found on the glass 
wasa fairly good one, but the other was 
somewhat blurred and it was probably diff- 
cult for the learned Magistrate to compare 
allthe points made by the expert merely 
with the aid of the notes. What he should 
have done was to have asked the expert in 
Court to elucidate his notes and to point 
out in the two impressions the points of iden- 
tity which he had found. The expert filed 
his notes with his evidence and he has point- 
ed out no less than 11 points of identity with 
regard to one impression and 10 points with 
regard to the other. If these points of iden- 
tity really do exist, then there can be no. 


- doubt that the expert satisfactorily proved: 


that the impressions on the glass were those 
of the accused. Unfortunately’ the expert 
had no opportunity of explaining to the 
Magistrate. ‘The Magistrate let him leave. 
the box without questioning him with regard: 
to any single point of his evidence. Although 
I am not interfering with the order of ac-: 
quittal, I would like to express a hope that. 
the learned Magistrate, if he has to deal with 
the evidence of an expert witness in future 
he will take the pains to have the expert ex- 
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is only after héaring those reasons in detail 
that the Magistrate would be in a position to 
express a sound opinion whether or no the 
expert’s opinion is satisfactory. >. 
The appeal is dismissed. á 
` N.-S. Appeal dismissed. 


NAGPUR HIGH COURT 
Criminal Revision No. 139 of 1941 
April 18, 1941 

PoLLooK, J. 


in re HIMLOO JADDU GOND—AccusED 
` Criminal Procedure Code (Act V of 1898), s. 209. 
(1)—Question whether offence falls under s. 302 or 
s. 304, Penal Code (Act XLV of 1860)~Case should 
as a rule be left to the Sessions Court. . 

The question whether an offence falls under s. 302 
or s. 304, IP. O., is asa rule a difficult question 
which a Magistrate is asa rule not qualified by 
training or experience to decide, and it should, there- 
fore, be left to the Sessions Court : 

Held, however, on the facts that it was doubtful 
whether a committal to the Court of Session would 
resultin a conviction under s. 302, I. P.C. 158 Ind. 
Cas. 537 (1), Sheobux Ram v. Emperor (D and 141 
Ind. Cas. 256 (3), relied on. 


Cr. R. under s. 438, Criminal P. C., by the 
Sessions Judge, Hoshangabad. : 
Mr. W. C. Dutt, for the Crown. 

“ Order.—The accused Himlu was prosecut- 
ed before Mr. Dwivedi, Magistrate, First 
Class, and charged under s. 302, I. P.O. The 
learned Magistrate after hearing the evidence 
for the prosecution came to the conclusion 
thatthe offence committed was an offence 
under s. 304, and not under s. 302, I. P.C., 
and he framed a charge under s. 304, and 
eventually convicted Himlu under that section 
and sentenced him to three years’ rigorous 
imprisonment. The learned Sessions Judge 
has reported the.case under s. 438 of the 
Criminal P. C., and has recommended that 
the proceedings should be quashed and that 
the learned Magistrate should be directed to 
commit the accused for trial at Sessions. 

. The evidence shows that there was a quar- 
rel between Himlu and his step-father Garsu 


in which Garsu first kicked Himlu. Then. 


Himlu picked, up an iron rod and struck 
Garsu 4 or ð times. Garsu died of his in- 
juries. None of the 5 external injuries was 
serious and -death was due to the fracture of 
three ribs which had penetrated his spleen. 
The spleen was not enlarged or in any way 
abnormal. The doctor who performed the 
post mortem examination was of opinion that 
the fracture of the ribs could not be caused 
by a.blow from the iron rod but was due to 


indirect violence and might have ‘been caused- 


by-a blow of 


the knee on the chest of the de- 
ceased, — e ee ee 
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The learned Magistrate held that the ac- 
cused must be presumed to have known that 


he was likely to cause the death of his victim: 


but held that Exception 4 to s. 300, I. P.O 
applied and that the culpable homicide was 
not murder because it was committed with- 


out premeditation in a sudden fight in the: 


heat of passion upon a sudden quarrel. The 
learned Magistrate, however, omitted to con- 
sider whether the accused had taken undue 
advantage or acted in acruel or unsual man- 
ner. 

“The question is whether in the words of 
s. 209 (1), of the Criminal P. C., there were 
not sufficient grounds for committing the 
accused person for trial. In Maroti v. Em- 


peror (1), Grille, J. cited with approval of 
the dictum of Harington, J. in Sheobux Ram- 


v. Emperor (2) : 

“The test which should be applied to decide whether a 

committal ought or ought not to be made on the facts is 
this—assuming that the whole of the evidence telling 
against the accused is true, is there a case which a 
Judge at atrial could leave toa jury ? Ifthe evidence 
is such that a Judge would have been bound to rule 
that there was no evidence on which a jury could con- 
vict, then a committal ought not to be made. If there 
is any evidence which calls for an answer, however 
great the preponderance in favour of the prisoner may 
be, then the committal is proper.’ 
_ if the present case had been tried before a 
jury, I think the question whether the offence 
fell under s. 302, I. P.C. or s. 304, I. P. C., 
would certainly have been left to the jury. 1 
agree with the remarks of Page, C. J., in 
Emperor v. Maung Chit Sain (3) : 

“A Magistrate ought not to take upon himself the 
responsibility of trying a case which taking a reason- 
able view of the effect of the depositions must be rer 
garded as involving the trial of the accused for a grave 
offence or one in which complicated or difficult ques- 
tions of law or fact arise.” 

The question whether an offence falls under 
s. 302, or s. 304, I. P.O., isasa rule a diffi- 
cult, question which a Magistrate is as a rule 
not qualified by training or experience to 
decide, and it should therefore be left to the 
Sessions Court. 


. In this particular case I doubt if a commit- 


_tal to the Court of Session would resulte in a 


conviction under s. 302, I. P. C., nor do I 
think that the sentence imposed, considering 
the youth of the accused, was so inadequate 
that I ought to interfere in revision. The re- 
ference is therefore not accepted. i 


_ D. Reference rejected. 


(D 31N L R360 (362); 158 Ind. Cas. 537; 1I8N L 
J 227; A I R1935 Nag. 202;8 R N 90; 36 Cr. L J 1389; 
(1935) Cr. Cas. 1099. ' 

(2) 9 C WN 829. 

(3) 10 R 495 (497); 141 Ind. Cas, 256; AIR 1932 
Rang. 193; (1932) Cr. Cas, 935; Ind. Rul. (1933) Rang. 
18; 34 Cr. L J187, ... iy de 
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1941. 
‘PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT eo 
Appeals Nos. 26/3 and 32/19 of 1939 
“and Cross-objections No. 17 of 1941 
January 13,-1941 | 
ALMOND, J.C anp Mir AHMAD, J 
KALU RAM DIYALA RAM—DEFENDANT 
- —-APPELLANT > 
versus ! 
MIAN FEROZ SHAH MIAN RAHIM 
SHAH—PLAINTIFF AND ANOTHER 
— DEFENDANT—RESPONDENTS | 


Deed—-Validity —Execution — Intention of parties 
must be looked to — Document not signed by all by 


whom it purports to be executed — When can be 


enforced — Transfer of Property Act (IV-of 1882), 


s. 130—Hundi can be assigned orally independently of 
Negotiable Instruments Act, where Transfer of Pro- 
perty Act is not applicable — Negotiable Instruments 
Act (XXVI of 1881), ss. 69, 76 (d)—No proper pre- 
sentment made to maker of hundi at place specified— 
S. 69, when discharges maker — Maker, whether can 
prove that damage was caused to him and that s. 76 
(d) cannot be availed of by holder —Drawer~- and 
drawee of hundi, same —Question of damage does not 
arise. 

If the intention of parties to a contract is that the 
document shall not be complete till it is signed by all 
by whom it purports to have been- executed then the 
document cannot be taken into consideration. But if 
the intention is that the signatures of those who have 
signed the document shall be enough to perfect the con- 
tract then the document is complete and the! contract 
contained therein can be enforced. Sinasami Chetty 
v. Sevugan Chetty (1) and 30 Ind. Cas. 713 (2), relied 
on. 64 Ind. Cas. 726 (3), referred to. [p., 187, col. 
1.) 
In provinces where the T. P. Act, does not apply a 
hundi can be assigned orally subject to all equities asa 
chose-in-action independently of the Negotiable Instru- 
ments Act so as to give the assignee a locus standi to 
sue thereon. 5] Ind. Cas. 250 (5) and 134 Ind. Cas. 121 
(6>, relied on. [p. 187, col. 2.) < | 

Section 69, Negotiable Instruments Act, discharges 
the maker of a pro-note ifa proper presentment is not 
made to him at the place specified in the pro-note unless 
s. 76 (d) comes-in to relieve the holder against the 
effect ofs. 69 and if no damage could have octurred by 
the non-presentment. It is open, however, tothe maker 
to prove that damage had been caused to him by the 
non-presentment and that consequently the holder is not 
entitled to take advantage of the provisions of s. 76 (d). 
166 Ind. Cas. 675 (8), relied on. 158 Ind. Cas. 89 (7), 
referred to. [p. 188, col. 1.] ! 

Where the drawer and the drawee are the' same the 
drawer%annot suffer any damage on account of non- 
presentment on due date. 99 Ind. Cas. 875 (9), fol- 
lowed. ` [żbid.] i 


As. and Cross-objections from the judgment 
and the decree of the Senior Sub-Judge, 
Peshawar, dated October 30, 1939. 1 l 

Mr. Hukam Chand and Chaudhri U de Bhan 
(in No. 26/3 of 1939), for the Appellant (Kalu 
Ram.) - À 


Mr. Pir Bakhsh (in No. 32/19 of 1939), for 
thé Appellant. `- 


Lala Charanjit Lal (in cross:objections 
No. 17 of 1941), for the Ọbjector (Lal Chand) 
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Mr. Pir Bakhsh-and Lala Charanjit Lal 
(in No. 26/3 of 1939), .for the Respondents 
(Mian Feroz Shah and Lal Chand, respec- 
tively). 


Mr. Hukam Chand and Chaudhri Ude . 
Bhan and Lata Charanjit Lal (in No. 32/19 
of 1939), for the Respondents (Kalu Ram and 
Lal Chand, respectively) 

- Mr. Pir Bakhsh (in Cross-Objections No. 17 
of 1941), for the Respondent (Mian Peroz 
Shah). 


Min Ahmad, J.—This is the third time 
that this unfortunate case has came Up 
to this Court. This suit was instituted 
by K.B. Mian Feroz Shah against Kalu 
Ram and Lal Chand on the basis of hundis. 
He asked for a decree for Rs. 13,859 consist- 
ing of Rs. 10,800 principal, Rs. 3,039 interest 
and Rs. 20 on accourft of expenses of 
notices issued to the defendants. The plaint. 
was far from clear as to whether the plain- 
tif wanted a decree against a firm or 
against two individuals. Apparently the 
suit was instituted against the two 1m- 
dividuals, but in the heading they were Te- 
ferred as Kalu Ram and Lal Chand through 
Kalu Ram. The Sub-Judge, Mardan, passed 
a decree for Rs. 13,859 against the firm, Kalu 
Ram Lal Chand. Anappeal was presented 
to this Court and it was pointed out that. 


the plaint, did not justify the passing of the 


decree against the firm. Counsel for the 
plaintiff however insisted that he wanted a 
decree against the firm. The case was Tẹ- 
manded by this Court and permission was. 


given to the plaintiff to amend the plaint. 
The amended plaint was more confused. In. 
the heading the defendants were mentioned 
as Kalu Ram and Lal Chand, members of 
the timber firm known as Kalu Ram Lal 
Chand. In the plaint itself, the two defen- 
dants were referred toas the owners of the 
firm known as:Kalu. Ram Lal Chand. It. 
was mentioned that the hundis were signed 
by.Kalu Ram Lal Chand per Kalu Ram. 
Eventually, the decree was asked for against 
the two individuals Kalu Ram and Lal 
Chand and it was suggested. that in case Lal 
Chand be not held liable a decree be given: - 
against Kalu Ram only. Interest was also: 
claimed at Re. 1 per cent. per mensem from. 
the date of the institution -of the suit till re- 
alization. The Senior Sub-Judge, Peshawar, 
who heard the suit after amendment, heid 


that the amendment had not been carried 


out as directed by the Court of Judicial 
Commissioner and that the amendment was 
made after time. He therefore réjected ‘the 
plaint. . 4. hee TA 


ak? cre A Smt t 
- 
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An appeal was preferred to this Court 
‘against this order. A Bench of this Court 
held that the amendment did not pur- 
port to convert the suit to one against 
‘the firm. It was observed however that 
‘this did not necessarily mean that the plaint 
should be rejécted. It was found that the. 
plaintiff could continue with his original 
plaint which was against the two indivi- 
‘duals Kalu Ram and Lal Chand. The 
‘case was consequently remanded for decision 
‘of the suit as presented in the original 


plaint. The following issues were then 
tried: 
“1. Were the hundis of an aggregate value of 


Rs. 13,200 executed by defendant in favour of plaintiff 
“on September 26, 1928? 
2. Were logs delivered to defendant ? 
3. Were the hundis in dispute sold to the Peoples 
Bank by the plaintiff ? 
If issue No. 3°is decided in the affirmative, 
what 1s the legal effect ? 
Were the hundis in question presented for pay- 
ment by the Peoples Bank ? 
To what interest, if any, is plalntiff entitled ? 
Is plaintiff entitled to costs of notice ? 
If so, has plaintiff any cause of action against 
| Lal Chand ? 
9. Is the suit within time against Lal Chand ? 
10. Can the suit not lie against Lal Chand ?” 
Evidence was recorded. The trial Judge 
held that Kalu Ram had signed the 
Aundis and that it amounted to a com- 
pleted contract. He therefore decided issue 


No. lin favour of the plaintiff.’ His decision 


O0, a 


‘on issue No. 2 was that logs were actually 


recelved by the defendants. He took issues 
Nos. 3 and 4 together. He was of the 
Opinion that the Aundis were given to the 
` Peoples Bank of Northen India for collection 
-and that the Peoples Bank of Northern India 
having returned the hundis to the plaintiff 
the latter was entitled to sue on them. On 
‘issue No. 5 he found that the hundts were 
‘duly presented: With respect to issues 
Nos. 6 and 7, he was of the view that the 
plaintiff was entitled to interest at Re. 1 per 
cent. per mensem from September 26, 1928 
up to the date of the suit. He disallowed 
Rs. 20 which was claimed on account of cost 
‘of notices sent to’ the defendants. He dealt 
with issues Nos. 8, 9, and 10 together. He 
found that Lal Chand was not bound to 
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Feroz Shah has also filed an appeal. He 
has asked that Lal Chand should be made 
responsible for the decretal amount jointly 
with Kalu Ram, -that Rs. 20 should he 
given to him as cost of notices, and that 
future interest should also be awarded to 
him at the rate of 1 per cent. per mensem, 
Lal Chand has presented -cross-objections 
asking that he should be given costs of the 
suit. This judgment will cover all three 
cases. We will deal with the case of Kalu 
Ram first. The learned Counsel -for the 
appellant pointed out that the hundzs purport 
to have been executed by Kalu Ram and Lal 
Chand and that they were signed by Kalu 
Ram only. He argued thatin the circum- 
stances they were incomplete documents and 
that the suit could not be based on them. In 
support of this allegation he quoted Sivasamz 
Chetty v. Savugan Chetty (1), Nethiri Menon 
v. Gopala Nair (2) and Ramchandra v. 
Bapurao, 64 Ind. Cas. 726 (3). In Sivasama 
Chetty v. Savugan Chetty (1), a hypothecation 
bond was drawn up and was intended to bė 
signed by the whole family. It was, how- 
ever, signed by the eldest brother only. 
Bhashyam Ayyangar, J., held (Benson, J. 
concurring) that the document was incom- 
plete and that the suit did not lie even 
against the signatory. The following pass- 
age is quoted from the ruling to show the 
reasons for the Judge’s coming to this con- 
clusion. 

“But in my opinion, the appellant’s contention that 
Ex. J was intended both by the plaintiff and defendant 
No. 1 to be executed byall the members of the family 
and that it was not intended that defendant No. 1 alone, 
by signing it, was to bind himself, or, in his capacity as 
managing member, bind the whole family, is well 
founded, When a document is intended to be executed 
by several persons, but is executed only by some of 
them, the question whether it takes effect as against 
those who have executed it, notwithstanding that 
the rest have declined to join in the execution of the 
document, rests upon the intention of the parties. 
Without laying down as a general proposition that 
whenever an instrument is drawn up, making every 
member of an undivided Hindu family party to it by 
name, it will not take any effect if one or more of them 
do not join the rest in executing it, I am clgarly of 
opinion, that under the circumstances of the present 
case, the only reasonable inference to be drawn as to 
the intention of the. plaintiff and of defendant No. 1 
when heexecuted Ex. J.is that it was to take effect 


‘pay the sum due under the hundis. In the 
‘ result he passed.’a decree for Rs. 13,839 
against Kalu Ram only with proportionate 
-costs and allowed 6 per cent. per annum 
interest from the date of the institution of 
‘the suit till realization of the amount decreed. 
He did not pass* any order as to costs of 
Lal Chand. l 
Kalu Ram has come up on appeal to 
‘this Court against this decree. K. B. Mian 


only on defendant No. 3 and Pothu Chetti also joining 
in its execution.” 


In Nathini Menon v. Gopalan Nair (2), 
the question was whether a mortgage deed 
drawn up on behalf of a body of charitable 
trustees but signed by the majority was 
* (1Y 25 M 389; 12 M L J 17. 


(2) 39 M 597; 30 Ind. Cas. 713; A I R 1916 Mad. 692; 
29 ML J291; 2 LW 714; 1915) M W N 586; 18 M L 


T 220. oe, : 
(3) 64 Ind, Cas, 726; A I R1921Nag.66. -~ °- 
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binding on them all. In the judgment of the 


Division Bench the following passage oc- 
- CUTS: : ' 


< “AS tothe first` point, the law is well settled and _ 


clearly understood both in this country and in England. 
The majority of a body of charitable trustees can legal- 
ly bind the whole body......but if a document is drawn 
upin the name of all and it is the intention-of the par-- 
ties that all should execute it, it will be incomplete and 
inoperative till all have done so: Stvasami Chetty v. 
Sevujan Chetty (1)and Latch v. Wedlake (4). It isa 
question of fact as to what was the intention of the 
parties...” 


Coming to the merits, their ‘Lordships of 
the Madras High Court disagreed with the 
finding of the lower Court that it was the 
intention that all the trustees should sign 
the document and held that all the trustees 
were bound by the deed. The case reported 
in Ramchandra v. Bapurao, 64 Ind. Cas. 
726 (3), is a decision of a single Judge of 
the Nagpur High Court-on an application 
for revision. The Judge reiterated the prin- 
ciples laid down in Sivasami Chetty v. Sevu- 
jan Chetty (1). He held that the document 
before him having not been signed by all 
the persons on whose behalf it was drawn 
up, was incomplete. But he considered it 
unjust to dismiss the suit. The observations 
made by the Judge are therefore in the 
nature of obiter dicta. 


It will be observed from what has been 
said above ‘that it has to be found out in 
every case as to what was the intention of 
the parties. If the intention was that the 
document shall not be complete till it is 
signed by all by whom it purports to have 
been executed then the document cannot be 
taken into consideration. But.if the intention 
is that the signatures of those- who have 
signed the document shall be enough to 
perfect the contract then the document was 
complete and the contract contained therein 
could be enforced.: There is no evidence 
whatsoever that Lal Chand took any active 
interest in the transaction of buying logs 
which ended in the drawing up-of the 
hundig. In the later stages of this case some 
servants of the plaintiff have said that Lal 
Chand was present when the measurements 
ofthe logs had been taken, but no one has 


said that he was present when the hundis - 


were being signed by Kalu Ram. Kalu 
Ram and Lal Chand being: brothers and 
owners of a firm most probably Kalu Ram 
‘intended: to sign on behalf of his brother 
also but there is nothing to indicate that 
there was an intention that Lal Chand should 
also sign the documents.: We therefore find 


_ (4)(1840) 11A & E 959;3 P&D 
Q B 201; 52 R R552, 


499; 9 LICN 8) 
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that the hundis are completed and they can 


form the basis of a suit. - , 


The next point urged was that the hundis 
having been assigned to the Peoples Bank 
of Northern - India became the property of 
the Bank, and¢hat the suit by K. B. Mian 
Feroz.Shah on the strength of those hundis. 
was incompetent in the absence of a re- 
endorsement in his favour. The evidence 
on the record clearly shows that the hundis 
were sold to the bank. . The plaintiff and the 
bank had been sending notices to the de- 
fendants asking. them to .pay the money.to 
the bank and threatening that the bank will 
charge them interest and bring a suit against 
them, if they did not pay : vide pp. 58 and 
59 of paper book No. 1. The entries in the 
account books of the plaintiff with respect 
to these hundis also show that they had 
been sold and the money was refunded to 
the bank when fourteen out of the seven- 
teen hundis (it will be remembered that 
three hundis were honoured) were returned 
by the bank to the plaintiff: vide p. 47 of 
paper book No.3 and pp. 54 and 55 of the 
paper book No. 1. All this clearly indicates 
that the hundis were discounted and were 
not given for collection. The lower Court 
was therefore wrong in thinking that the 
hundis were handed over to the, bank for 
collection only. The question is whether the 
return of the hundis by the bank of the 
plaintiff made the hundis the property of 
the plaintiff and entitled him to sue. for the 
amount due on them. Section 130, T. P. Act, 
enjoins that the transfer of .an actionable 
claim should be in writing. The T. P. Act 
does not apply to the Punjab and N. W. F. 
P. It follows thatin provinces where the 
T. P Act does not apply a hundi could be 
assigned orally subject to all equities as a 
chose-in-action independently of the Negoti- 
able Instruments Act. Ifany authority be 
needed for this proposition, we will quote 
the headnote of the judgment of the Division 
Bench of the Punjab Chief Court reported in - 
Panna Lal v. Hargopal, 51 Ind. Cas.. 250 
(5), which is as follows : 

‘An endorsement is not the only mode by which 
a nogotiable instrument may be , transferred. It 
may be assigned otherwise, and the assignee can sue in 
his own name, the only difference being that an assignee 
hasonly the right, title and interest of the assignor, 
while an endorsee has all the rights of a holder in due 
ja need not necessarily ‘be in writing and 
maybe oral. f i i 

Where it was found that the plaintiff was ‘the real 
beneficiary under a kundi to whom the money was fo 


(5) 51 Ind. Cas. -250; A IR 1919 Lah. 85; 29 P R 
1919, - 


188. 
be ultimately paid, that he was the holder of the hundi 
and that the nominal endorsee did not claim any interest 
adverse to him : 

Held, that it must be presumed that there was an oral 


assignment of the hundi in favour of the plaintiff and 
that he had a right to sue upon it.” . 


The same view was taker by a Single 
Judge of the Lahore High Court in Lacharam 
v. Hemraj (6). We do not find any substance 
in this argument also and hold that the 
plaintiff has a locus standi to sue. Counsel 
has next pointed out that only 8 hundis 
were actually protested by the Notary Pub- 
lic, Lahore. He urged that the other six 
hundis were not properly presented and 
protested, and that the suit could not there- 
fore be based on them. He quoteds. 64, 
pee Henle Instruments Act, which runs 

us: 

“Promissory notes, bills of exchange and cheques 
must be presented for Payment to the maker, acceptor, or 
drawee thereof respectively, by or on behalf of the 
holder, as hereinafter provided. In default of such 


presentment the other parties thereto are not liable 
thereon to such holder.” 


He also quoted a judgment of the Bench of 
this Court which is reported in Sher Moham- 
mad Khan v. Ahmad Gul (7). It was laid 
down in this judgment that a suit cannot be 
based on a pro-note which had not been pro- 
perly presented. Counsel for the plaintiff- 
respondent has, however, referred to Arjan 
Singh v. Mahomed Yakub (8) in which it was 
held by a Bench of this Court that present- 
ment of a document was not necessary and 
the instrument was dishonoured on the due 
date as, against the drawer, if the drawer 
could’ not suffer damage from the . want of 
such presentment. The Bench had relied 
on s. 76. (d), Negotiable Instruments Act, 
in coming to this conclusion. The headnote 


of this case is as follows: 

“Section 69 discharges the maker of a pro-note if a 
proper P is not made to him at the place 
specified inthe pro-note unless s. 76 (d) comes in to 


relieve theholder against the effect of s. 69 and ifno . 


damage could have occurred by the non-presentment. It 
18 Open, however, to the maker to prove that damage 
had been caused to him by the non-presentment and 
that consequently the holder is not entitled to take 
advantage of the provisions ofs. 76 (d).” 


We are of opinion that Arjan Singh v.' 


Mahomed Yakub (8) is applicable and s. 76 
(d) comes into play. “The fact that the 
drawer and the drawee are the same makes 
lt obvious that the drawer could not suffer 
any damage on account of non-presentment. 
If any authority be needed on this point we 
will quote the Division .Bench ruling of the 

(6) A I R 1932 Lah, 30; 134 Ind. Cas. 121; 33 PL R 
120; Ind. Rul..(1931) Lak, 889... ° 


(DA IR 1935 Pesh. 132: 158 Ind. Cas. 89;8 R 
Pesh. 48 . E 


(8)A IR 1936 Pesi. 202; 166 Ind. Gas. 675: 9 R 
Pesh. 69. : : - 
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Lahore High Court reported in Shankar 
Das v..Dititoo Ram Idan (9). Its headnote is 
in the following terms : 

“Under the provisions of s. 76, cl. (d) the presentation 
en the exact date of the maturity ofthe kundi is not 
necessary when the drawer and the drawee are one and 
the same person as in such a case no question of damage 
arises on account of the non-presentation on the due 
date.” 

- The presentation of these hundis was 
therefore not necessary and the question of 
non-presentment does not arise at all. Coun- 
sel then took up the question of interest. 
He referred to s. 80, Negotiable Instruments 
Act, and said that interest could not be grant- 
ed at. more than 6 per cent. per annum. 


Section 80 runs thus : 

“When norate of interest is specified in the instru- 
ment, interest on the amount due thereon shall notwith- 
szanding any agreement relating to interest between any 
parties to the instrument, be calculated at the rate of 
6 per cent. per annum from the date at which the same 
ought to have been paid by the party charged until 
tender or realization of the amount due thereon or until 
such date after the institution of a suit to recover such 
amount asthe Court directs.’’ 


No interest was specified in the hundis 
in suit. It issaid that a contemporaneous 


_ document (described as zaribadat) was exe- 


cuted by, Kalu Ram in which it was stipu- 
lated that interest at 1 per cent. per mensem 
would be paid if the hundis were not honour- 
ed on due date. But it cannot help the 
plaintiff, for, according to s. 80, Negotiable 
Instruments Act, a Court cannot allow more 
than 6 per cent. per annum interest when 
decreeing a claim based on a negotiable 
instrument in which interest is not speci- 
fied notwithstanding the fact that there is 
e separate agreement as regards the interest 
to be paid. The trial Judge was therefore 
wrong in allowing 1 per cen? per mensem 
interest to the plaintiff. A faint attempt 
was made to show that the logs were not 
received by the defendants. We are not pre- 
pared to believe that Kala Ram did not 
recelve the logs for which he signed the 
hundis. He kept quiet and did not make 
eny protest when notices were served by 
the plaintiff and by the Peoples Bank.” Nay, 
the sum of Rs 2,400 was paid in response to 
the notices without any.remonstrance. We 
do not propose -therefore to discuss this 
point at length. It is void ofall force. 

These were the points which were raised 
by Counsel for Kalu Ram. The result of our 
decision on them is that we accept the ap- 
peal of Kalu Ram to this extent that we 


reduce the interest allowed to the plaintiff 


on the principal sum up to the date of insti- 
tution from 12 per cent. per annum to 6 per 
9 A I R1927 Lah. 72; 99 Ind. Cas. 875;28 P LeR 
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cent per annum. - In other words, the decree 
shall now be for Rs. 10,800 principal and 
Rs. 3,519-8-3 interest totalling Rs. 12,319-8-0. 
The appellant shall get his 
Rs. 1,519-8-0 in this Court and the plaintiff 
shall get his costs in the lower Court on 


costs on` 


. In re V.S. SOMASUNDARAM (MADR) 


Rs 12,319-8-0 Turning tothe appeal of the- 


plaintiff we find ourselves in agreement 
with the trial Judge that the plaintiff has 
not -proved that Lal Chand was lable for 
the amount due on the hundis. Lal Chand 
had not signed the hundis. There is nothing 
to show that he was a contracting party. 
The suit is not against the firm or joint 
family. Consequently by no stretch of rea- 
soning could Lal Chand be made responsible 
for the amount due. There is again no evi- 
dence to show that, Rs. 20 were paid as fee 
for notices. Thè trial Judge has correcly 
disallowed this item also. . Lastly the claim 
to future interest at' 1 per cent. per mensem 
cannot be allowed because s. 80, Negotiable 
Instruments Act, is against it. The appeal 
‘of the plaintiff is consequently dismissed 
with costs. Pleader’s fee Rs. 150. Lal Chand 
pleaded that he was not bound to pay the 
money, He succeeded. We do not under- 
stand why he was not given his costs. Itis 
an accepted principle of law that costs shall 
follow the event. We, therefore, accept the 
‘eross-objections of Lal Chand and direct 
that he should have his costs in the trial 


“Court. He shall also have his costs in this 
Court. 
-S Order accordingly. 


p] 


MADRAS HIGH COURT 
Criminal Revision No. 967 and Revision 
Petition No, 920 of 1940 
February 5, 1941 

fi HORWILL, J. 
In re V. S. SOMASUNDARAM— 
PETITIONER 


Defence of India Rules, r. 34 (6), cls. (b), 
LAO, (d)— Speech held did not fall under cls. (b), (c) or 
d 


The speech of the accused consisted of a tirade 
against the Police. He said that although they were 
poorly paid men of nostatus, yet they gave themselves 
airs and strut about doing no work.. He suggested 
‘that they were acting against the workers in the in- 
teresta of the capitalists. The speech also contained 
threats of what might bedoneto the Policeif they 
‘continued as they were at present: ` 

Held, that the speech did make: the accused guilty 
of an offence under s.124-A, I. P. C., for sedition; 
but the speech did not fall under cls..(6), (e) or (d) 
of r. 34 (6) of the Defence of India Rules. 

Cr. R.and P. to revise the judgment of 
dhe Chief Presidency Magistrate, Egmore, 
Madras, dated October 14, 1940; -_ 


- 


‘able under‘r. 38 (5). 
‘petitioner consisted ofa firade against the 
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Mr. S. Suryaprakasam, for . the, Peti- 
-floner. oS Dome act 


The'Crown Prosecutor, for the Crown. | 


Order.—The petitioner has been con- 
victed under r° 38 of the Defence of India 
Rules for having-done a prejudicial act and 
sentenced to.imprisonment till the rising of 
the Court and to a fine of Rs. 50. “Preju- 
dicial act” is defined in-r. 34 (6). Many 


‘groups of prejudicial acts are described in 


this rule; but the learned Crown Prosecu- 
tor relies on sub-els. (b), (c), (d) and (l). The 
learned Magistrate has not referred in parti- 
cular to any of these sub-clauses;’ but has 
merely ‘said that the speech of the peti- 
tioner is a prejudicial act which is punish- 
The speech of the 


Police. He said that although they are poorly 
paid men of no status, yet they give them- 
selves airs and strut about doing no work. 
He suggests that they are acting against the 
workers in the interests of the capitalists. 


‘The speech also contains threats of what 


might be done to thé Police if they continue 

as they are at present. Clause (b) of r. 34. 
6) is 

l fe cause disaffection among or to prejudice, prevent 

or interfere with the discipline, health or training of, or 

the performance of their duties by members of His 
Majesty’s forces or public servants.” 

This speech was certainly not intended 
nor was it likely to catise disaffection among 
the members of the Police force, although 
it might cause disaffection among the public 
against the Police force. It seems to me 
that the speech of the petitioner did make 
him guilty of an offence under s. 124-A, I. P. 
Ç., for sedition; but it was nota prejudicial 
act within the meaning of r. 34 (6) (b). 
Clause (c) is l l 

“to render any member of His Majesty’s forces or any 

ublic servant incapable of efficiently -performing his 
uties as such or to induce any member of His Majesty’s 


forces or any public servant to fail in the performance 
of his duties as such.”’ 


_It would need a great stretch of imagina- 
tion to make the speech or the remarks of 
the petitioner fit into this clause, Clause (d) 
is . | l i 
“to prejudice the recruiting of, or the attendance of 
persons for service in any of His Majesty's forces or any 
police force or fire brigade or any other body of persons 
entered, enrolled or engaged as public servants.” 


All that can be said with regard to the 
application of this clause is that the mem- 
bers of the public might «possibly be inspir- 
ed by fear of what the workers would do 
to them if they joined the Police force: if 
they came to know what was said and took 


it seriously; but the speech was not likely 
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-to have that effect because it was addressed 
to the workers who presumably had no inten- 
tion of becoming constables. Sub-clause (2) 
applies more nearly than any of the others 
and runs Bn 
“to instigate directly or indirectly fhe use of criminal 
force against public servants generally or any class of 
public servants or any individual public servant.” 


_ Although the speech is a strongly worded 
one, I do not think that it can be said that 
the petitioner intended to instigate the use 
of criminal force against public servants, 
nor do I think that what he said was likely 
to have that immediate effect. The speech 
was not an incitement to personal violence 
but rather an exposition of the part that 
the Police were playing as agents and tools 
of capitalists in preventing the workers from 
expressing their grievances and securing 
their rights. If thé speech is read as a whole 
it is difficult to spell out any incitement to 
attack or to use force against the Police, 
although it might cause disaffection against 
them. In fact the learned Crown Prosecutor 
dees not rely very strongly on this sub- 
clause, but rests the case for the Crown 
rather on sub-els. (b), (c) and (d). The 
learned Magistrate while saying that there 
was a prejudicial act does not say why. The 
petition is allowed and the conviction and 
sentence set aside. The fine is said to have 
been paid and there will be an order that 
it should be refunded, 


N.-S. Petition allowed. 


an a aana, —_ 


RANGOON HIGH COURT 
Criminal Revision No. 317-B of 1940 
. September 18, 1940 © 
SHARPE AND BLAGDEN, JJ. 

MA TIN TIN—APPLICANT 
versus 


MAUNG AYE— RESPONDENT © 

Criminal Procedure Code(Act V of 1898), ss. 488, 
439— Wife's application to enforce maintenance order 
by single application including arrears covering 
several months—Defaulter, tf can be sentenced to 
more than one month's imprisonment — Revision of 
order under s. 488—Costs—Power of High Court in 
awarding — High Court, if can ` enhance sentence 
which has been wholly served — Interpretation of 
Statutes —Reference to previous law, when warranted 
—Scheduled forms in Act are dangerous guides. 

The proper construction of sub-s. (3) of s. 488, 
Criminal P. C., is that when a wife applies to enforce a 
maintenance order and in a single application includes 
‘arrears which cover several months then the Magistrate 
has power to sentence the défaulter to more than one 
month’s imprisonment. Hoe may sentence the defaulter 
to. one month’s imprisonment for each full month’s 
arrears of mainténance and toa further month for any 
broken period over and above that completed number 
of months’: arrears which falls short of another ¢om- 
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plete month. 24 Ind. Cas. 170 (4), dissented from. 
Allapichai Ravuthar v. Mohidin Bibi (2), Bhiku Khan 
v. Zahuran (3) and 176 Ind. Cas, 397 (5), relied 


‘on, (p. 192, col. 2.) 


Sub-section (7) of s. 488 gives the High Court power 
in revision in dealing with applications under that 
section to make such order as to costs as may be 
just. [p. 193, col. 2.) 

Though the High Court can enhance a sentence which 
has been wholly served it should always be reluctant 
to enhance the sentences of persons who do not them- 
selves institute the proceedings which bring ‘their_ cases. 
to the notice of this Court, and especially reluctant to 
enhance the sentences of such persons when-they have 
almost completed the term for which they have been 
[p. 193, cel. 1.] 

Per Blagden, J.— Where the language of an Act of 
Parliament leads one to no clear conclusion between two 
possible meanings, one is often helped by considering. 
what the law was before the Act was passed. Fre- 
quently it was defective, and one can infer that the 
Legislature intended to remedy the defect, and construe 
the Act accordingly. [p. 194, vol. 2.] | 

Scheduled forms are always dangerous guides to the 
meaning of a statute. [p. 195, col. 2] > 


Order of Reference ; 

Ba U, J.—This is an application for en- 
hancement of the sentence of simple impri- 
sonment passed on the respondent under 
s. 488 (3), Criminal P. C. The respondent was 
directed by the First Additional Magistrate 
of Rangoon in his Criminal Miscellaneous 
No 171 of 1934 to pay Rs. 40 month for the 
maintenance of the applicant who js his wife. 
He carried out the order more or less regu- 
larly up toJune 1938 when he began to fall 
into arrears. ‘The arrears continued up to 
April 1939, whereupon the applicant applied 
tor-recovery of the arrears by arrest and im- 
prisonment of the respondent. The respon- 
dent appeared and pleaded inability to pay. 
He was thereupon sentenced to suffer one 
month’s simple imprisonment. Now, the 
submission made on behalf of the applicant 
is that the maximum imprisonment that can 
be imposed under s. 488 (3), Criminal P. C., 
is one’month for each month’s arrear, or a 
portion of each month’s arrear, and as in this 
case the arrears are for eleven months the 
Magistrate should have given the respondent 
eleven months’ imprisonment. On the other 
hand, learned Counsel for the respondent 
contends that where a claim for accumulated 
arrears of maintenance for several months is 
made in one proceeding and a single warrant 


-isissued for the levy thereof the maximum 


imprisonment that can be imposed is one 
month only. The decisions on this point are 
not uwnanmious. The earliest decision given 
is Queen-Empress v. Narain (1), where a 
i Bench of the Allahabad High Court. 
said : 

“Where a claim for accumulated arrears of maja- 
tenance for seyeral months arising under several 

(1) 9 A 240; AW N 1887, 54 (E B). 
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breaches of an order for maintenance is dealt with in 
one proceeding and arrears levied under a single war- 
rant, the Magistrate, acting under s. 488, Criminal P. 
O., lias no power to pass a heavier sentence in default 
than one month’s imprisonment, asif the warrant only 
relatedto a single breach of the order.” 

This was dissented from by a Bench of 
the Madras High Court in Allaichai Ravu- 
thar v. Mohidin Bibi (2), where the learned 
Judges said : 

“The imprisonment provided by s. 488, Criminal P. 
C., in default of payment of maintenance awarded is 
not limited toone month. The maximum imprison- 
ment that can be imposed is one month for each 
month’s arrear, and if there is abalance representing 
the arrears for a portion’ of a month,a further term of 
a month’s imprisonment may be imposed for such 
arrear.” 

The same point subsequently arose for 
decision before a Bench of the Calcutta High 
Court in Bhiku Khan v. Zahuran (3), where 
the learned Judges followed the decision of 
the Madras High Court in preference to that 
of the Allahabad High Court. All these 
three cases were considered by a Bench of 
the late Chief Court of Lower Burma in 
Zaw Ta v. Emperor (4), and the learned 
Judges there held that the decision given by 
the Allahabad High Court was correct and 
refused to follow the decisions of the Madras 
and Calcutta High Courts. The latest deci- 
sion on this point is given in Emperor v. 
Beni (5), where a Full Bench of the Allah- 
abad High Court reviewed all the case-law 
and said that the decision given in Queen-Eim- 
press v. Narain (1), was incorrect and that 
the decision of the Calcutta and Madras 
High Courts was correct. In view of this 
conflict of decisions I am of opinion that this 
case should be dealt with by a Bench. Place 
this case before the senior vacation Judge for 
orders. 


Mr. Ba Maung, for the Applicant. 
Mr. Rafi, for the Respondent. 


Judgment of the Division Bench 


Sharpe, J.—The respondent and the ap- 
plicant are husband and wife respectively, 
and in 1934 an order was made under sub- 
s. (1) of s. 488, Criminal P. O., directing the 
respondent to pay the applicant a monthly 
allowance of Rs. 40 for her maintenance. The 
respondent was always a bad payer under 
this order and in May of last year he was 
11 months in arrear, so on May 4, 1939, the 


(2) 20 M 3; 2 Weir 638. 

(3) 25 C 291. 

(4)7L BR 351; 24 Ind. Cas. 170; A IR 1914L B’ 
163; 15 Cr. L J 434, : 

(8) I L R (1938) All. 750; 176 Ind. Cas, 397; A IR 
4938 All. 386; 39 Cr. L J 720; (1938) A LJ 565; 11 R 


A 104; 1938 A L R 601 (W.B). _— 
® 
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applicant applied to the First Additional 
Magistrate, Rangoon, to enforce the order to 
the extent of Rs. 446, Rs. 284 of which was 
arrears due in a previous case, since closed,. 
which had been launched by the applicant 
with a view tò obtaining the payment of what 
was due to her under the original main- 
tenance order Rs. 160° of which was four 
months’ arrears from January to April 1939... 
and Rs. 2 for the costs of the application. It 
was not till May 30, of this year that the res- 


‘pondent was finally brought before the First 


Additional Magistrate. In the months which 
had intervened since the application was filed 
on May 4, last year something like a dozen: 
warrants for the arrest of the respondent had 
had to be issued. It appears that he always. 
managed to receive informal intimation from 
some apparently secret source that a warrant 
had been issued and he kept out of the way 
and avoided the execution of the warrant 
until it had expired and, as Isay, altogether: 
something like a dozen warrants had to be 


-issued before he was finally brought before- 


the Magistrate. 

On June 4, this year the Magistrate com- 
mitted the respondent to one month’s simple 
imprisonment in respect of the eleven 
months’* arrears which I have mentioned. 
Within a week of that order being made the 
present application was filed in this Court, 
which application is one to revise the order 
of one month’s imprisonment with a view to 
the respondent being committed to eleven 
months’ imprisonment, namely, one month 
for each month of the arrears outstanding. On 
June 19, the present application for revision 
was admitted, but the case did not come into: 
the list for hearing until July 16, by which 
time the respondent had come out from jail 
having served the term of one month’s simple 
imprisonment. The case came in the first 
instance before Ba UJ., who on August 23, 
made.an order under which he reviewed cer- 
tain conflicting decisions on the main point 
in this case and in which he expressed the- 
opinion that the case should be dealt with by 
a Bench and so the matter has come before- 
us. The point in the case turns upon the 
construction which is to be put upon sub- 
s. (3) of s. 488, Criminal P. C. The two points. 
of.view advanced before us, are on the one- 
hand, that, ifthere is only a single application. 
in respect of arrears under a maintenance 
order which arrears cover a period of several. 
months, the defaulter can only be imprisoned 
for one month, while on the other hand itis 
urged that where the husband is in default- 
for several months he may be imprisoned 
for. as many months as his wite’s .mainten- 
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‘ance allowance is in arrear notwithstanding 
the fact that only one application is made to 
enforce it.’ 

-Mr. Rafi on behalf of the husband-res- 
“pondent’has rightly pointed out that early 
in sub-s. (3) there appear tHe words ‘‘for 
every breach of the order” and that those 
‘words cover all the succeeding. words in the 
sub-section down to the commencement of 
the proviso. But it seems to me, reading 
the sub-section, that for every breach of the 
order the Magistrate may do two things: 
(1) he may issue a warrant for levying the 
amount due in the. manner provided for 
- levying fines and (2) he may sentence such 
“person, for the whole or any part of each 
smonth’s allowance remaining unpaid after 
execution of the warrant, to imprisonment 
for a term which may extend fo. one month. 
In other words, one of the two things which 
‘he may do is that for every. breach of the 
order he may sentence the defaulter, for 
‘the whole or any part of each month’s al- 
lowance remaining unpaid, to imprisonment 
which may extend to one month; so that, if 
the arrears amount to more than one month, 
for the whole or any part of each month’s 
arrears the defaulter may be imprisoned for 
-a term upto one month. But reading the 
sub-section inthe way Mr. Rafi asks us to 
do, it appears to me to result in the word 
“each” not having assigned to it its ordinary 
-or indeed, any meaning. Mr. Rafi really 
wants us to read the sub-section as saying 
‘for the whole or any part of any ‘monthly 
allowance,” which words would, if they 
were there, correspond with the words in 
sub-s. (1) of s. 488, but the words are dif- 
ferent in the two sub-sections and I am of 
opinion that its usual and ordinary meaning 


must be given to the word “each” and, if . 


that is done, then, so it seems to me, it 
follows that the defaulter may be impri- 
soned for a term up to one month in respect 
of each month’s default. 

That is my reading of the sub-section 
without reference to the authorities which 
have been cited before us. I think that I 
need only say this about all but one of .the 
authorities were cited before us: that the 
High Courts of Madras, Oaleutta and Allah- 
abad all now take a view contrary to that 
urged upon us by Mr. Rafi and that the 
interpretation which I have. just suggested 
as the correct one is the one which those 
three High Courts -have now adopted: see 
Allapichat Ravuthar. v. Mohitin Bibi (2), 
Bhiku Khan y. Zuhuran (3) and Emperor 
v. Bent (5). Formerly the Allahabad High 
Court took the same-view as Mr. Rafi has 
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urged upon us but that view was altered by 
the Allahabad High Court by the Full Bench 


‘decision of five Judges in 1938 case. .We 


were also told by U Ba Maung on behalf of 
the witfe-petitioner, that the Lahore High | 
Court had recently taken the same view as 
is now taken by Madras, Calcutta and 
Allahabad, but we were not referred to any 
decision of that Court in an authorized re- 


‘port. The one case about which I will say 


something is the case in Zaw Ta v. Emperor 
(4), which is a decision of a Bench of two 
Judges of the late Chief Court of Lower 
Burma in 1914, In my judgment from the 
decision which is not binding on us, we must, 


with all respect, dissent. 


1 will not make any observations about 
the judgment in that case delivered by Sir 
Henry Hartnoll who confessed that his own 
view was that the meaning of.the words 
of this sub-section is not too clear, but it 
is about the judgment of Ormond, J., that 
I desire to.say something, After a careful 
analysis of the wording of the sub-section, 
Ormond, J. states it as his conclusion at’ 
p. 359* that he reads the words in question 
as meaning “for the whole. amount or any 


` part of a month’s allowance remaining’ un- 


paid on each occasion after .the execution of 
a warrant.” ‘Those are the exact words of 
the sub-section with the substitution of “a” 


for “each” which with the greatest respect 


to Ormond, J. is, in my judgment, the very 
thing which must be avoided. The word 
used is “each” and. not “a” and we must 
give to “each” its ordinary and usual mean- 
ing and when that is done it appears to me 
that the proper construction of sub-s. (3) is 
that when a wife applies to enforce a main- 
tenance order and in a single application 
includes arrears which cover several months 
then the Magistrate has power to sentence 
the defaulter to more than one month’s im- 
prisonment. He may, as I read the sub- 
section, sentence the defaulter to one 
month's imprisonment for each full months 
arrears of maintenance and to a further 
month for any broken period over and above 
that completed number of months’ arrears 
which falls short of another complete month. 
That is how I read the sub-section, and the 
question now is what is to be done in the 
present case ? gs 
- It is said that it is impossible for us to 
know for certain whether the Magistrate 
who made the order which is. the subject- 
matter of this application would have sen- 
tenced the respondent to: more than- one 
month even if he had thought that he had 
- "Page of TL BRAH), | 
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power to do'so. Itis true that it does not 
appear from the wording of his order which 
is a very short one, that he did wish to do 
that, but from the’ written statement of the 
respondent which has been filed before us 
in this Court it appears that the question of 
the Magistrate’s power to “award more than 
one month’s imprisonment in this connection 
was very fully gone into before him and it 
18 impossible to imagine that there would 
have been as elaborate an argument as there 


was before him on this question if he had 


been ‘of the opinion that, in any event, whe- 
ther or not he had this power he was not 
going to avail himself of it. I think this is 
very bad caseand I have no doubt that the 
Magistrate would have sentenced this res- 
pondent to more than one month if he had 
been satisfied that he had the power to do 
so. In any event I am` prepared to say that 
I myself think that in this particular case 
one month was wholly inadequate. That 
being my view of the sentence imposed and 
of the powers of the Magistrate the question 
still remains whether we should now en- 
hance the sentence or not and if so, to what 
- extent. 

It is not suggested—and I do not think 
that as a matter of law it could be suggest- 
ed—that this Court cannot enhance a 
sentence which has been wholly served. But 
this Court should, however, in my judg- 
ment, always -be reluctant to enhance the 
sentences of persons who do not themselves 
institute the proceedings which bring their 
cases to the notice of this Court, and espe- 
clally reluctant to enhance the sentences of 
such persons when they have almost com- 
pleted the term for which they have been 
committed. Here the matter goes further. 
The respondent has been already out from 
jail for about 24 months. It is not the fault 
of the applicant that this case has not been 
disposed of till that state of affairs has been 
brought about. The sentence being only one 
of one month it was impossible that this 
case cOuld in the circumstances be disposed 
of before the man had served his month. I 
fully appreciate that this case is different 
from cases of a strictly criminal nature 
where the man is sentenced to a term of 
imprisonment and there is no escape for him 
trom that imprisonment, while “here, what- 
ever the sentence may be, the man can 
escape the whole of it by paying up what is 
due, but, on the other hand, I must call 
attention to this additional fact, that on 
July 16, that is about a fortnight after he 
cgme out from the term of imprisonment im- 
posed upon him on June 4, the . respondent 


° 195—25 & 26 


MA TIN TIN V. MAUNG AYE (RANG.) i 


193 


was again committed to serve another month 
for several months’ -arrears accumulated 
since May of last year when the application 
giving rise to the present case was field. 
From this second term of one month the 
respondent has already been released for 
about a month. In all these circumstances 
I am certainly not prépared to revise the 
Magistrate’s order to the extent of sending 
the respondent back for a further ten months 
in respect of the arrears for the period of 
eleven months down to May 1939, or, indeed, 
for any further substantial period at all, 
although itis an extremely bad case. We 
have now decided the principle and in future 
this Magistrate and others will act upon it. 

U Ba Maung has told us that what his 
client really wishes to achieve in this case 
is to establish the power of the Magistrate 
to award, on any future occasions that may 
arise, more than one month if there are then 
more than one month’s arrears outstanding, 
and that his client, the applicant, will be 
content if the order of the Magistrate of 
June 4, is revised to the extent of some small, 
or nominal, additional terms of prisonment, 
and I think that that is the proper course 
for us to adopt. The Magistrate’s order will 
be revised to the extent that in lien of his 
order dated June 4, 1940, that the respon- 
dent shall be imprisoned for one month we 
order him to be imprisoned for one month 
and one day, so that he now has the nomi- 
nal term of one day still to serve. The 
husband-respondent has strenuously opposed 
the present application in revision and has 
filed in this .Court the lengthy written- 
statement, as he calls it, to which I have 
had occasion to refer. Sub-section (7) of 
s. 488 gives the Court power in dealing with 
applications under that section to make such 
-order as to costs as may be just and I read 
these words as giving us power now to make 
such order as to costs as we consider just, 
for we area Court dealing with an applica- 
tion under s. 488. I think that the respondent 
must pay the applicant her costs of this 
revision application which, having regard to 
all the circumstances of the case, including 
the fact that her learned Advocate has had 
to appear and argue the case on two occa- 
sions, once before Ba U J. and once | before 
us, Should include an Advocate’s fee of 
fifteen gold mohurs as well as the other usual 
costs, such as the stamp on the application 
and the stamp on the power, 


Blagden, J.—Section 488 (1) and (3), Cri- 
minal P. C., so far as is material read thus: 


“Q) Ifany person having sufficient means neglects 
or refuses to maintain his wife or his legitimate or 
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illegitimate child unable to maintain itself......a 
Magistrate of the first class may, upon proof of such 
neglect or refusal, order such person to make a 
monthly allowance for the maintenance of the wife 
or such child, at such monthly rate, not exceeding 
one hundred rupees in the whole, assuch Magistrate 
thinks, fit, and to pay the same to sfich’personas the 
Magistrate from time to time directs. 
(3) If any person so_ordered fails without suffici- 
ent cause to comply with the order, any such Magis- 
| trate may, for every breach of the order, issue a war- 
‘rant for levying the amount due in manner herein- 
before provided for levying fines, and may sentence 
such person, for the whole or any part of each month’s 
allowance remaining unpaid after the execution of the 
warrant, to imprisonment for a term which may extend 
to one month or until payment if sooner made.” 


U Ba Maung for the petitioner invites us 


to construe the words “each month” in sub-s. 


(3) without regard to the earlier words of 
the sub-section which regulate the condi- 
tions precedent toeany sentence of imprison- 
-ment, and as merely regulating the amount 
of imprisonment that may be given on any 
one occasion. That, I think, is the natural 
meaning of those words read without the 
earlier words of the sub-section. Ifa pile of 
(say) buns is displayed In a shop window 
under the lable “one anna each” that would 
not mean that the shopkeeper was only pre- 
pared to sell one bun atatime. A hungry, 
or greedy, customer could perfectly well 
purchase eleven buns, provided of course he 
had eleven annas. Mr. Rafi for the respon- 
‘dent contends that the phrase “each month’s 
‘allowance remaining unpaid” is the same 
thing as “every breach of the order.” Force 
is lent to this argument by the fact that sub- 
s. (1) contemplates an order bidding a man 
to pay a monthly allowance. There could 
not be more than one breach of such an order 
per month, and every such breach must re- 
sult in a month’s allowance remaining un- 
paid, in whole orin part. According to the 
respondent’s contention, the sub-section opera- 
tes as follows: The order is once broken by 
failure without sufficient cause to pay one 
‘month’s allowance in full: thereupon one 
warrant is toissue: if that fails to remedy 
the breach, imprisonment fora period not 
exceeding one month may be imposed. This 
is a strict construction, but the sub-section 
is penal and should prima facie be 
strictly construed. If the applicant’s con- 
tention is well founded “every breach of the 
order” includes “any breaches of the order.” 
Subject to any question of limitation, a war- 
rant can on this theory issue for any number 
of months of arrears, or at allevents several 
concurrent warrants can issue, and, in so 
‘far as it does, or they do, not produce pay- 
ment, any amount of imprisonment may be 
imposed provided only thatthe number of 
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month’s imprisonment does not exceed the 
number of months in respect of which pay- 
ment in full has not been made. This con- 
struction is favoured by s. 12, Burma 
General Clauses Act, 1898, which provides 
that 

““ in all Acts unless there is anything repugnant in the 
subject or context.......... words in the singular shall 
include the plural.” ` ; : 

Taking into account (for the moment) only 
the considerations I have stated the point 
appears to me avery niceone. My Lord 
suggested to Mr. Rafi that the word “each” 
might be construed as “each and every,” 
but on reflection I do not myself think that 
(even if that be right) the matter is conclud- 
ed against Mr. Rafi. Certainly it is not if 
you construe the word “every” as meaning 
“each and every.” Actually, I find that in 
Brown v. Jarvis (6). Lord Campbell said: 

“Dr. Johnson tells us jn his Dictionary that ‘every’ 
was formerly spelt ‘EVERICH’ that is ‘ever-each’ and 
that the true meaning is ‘each one of all.’ ” 

The two words are for many purposes 
interchangeable, and if it be true that “each” 
and “every” are common derivatives of the 
same source, and, strictly, synonymous, that 
distinctly favours Mr. Rafi. In these circum- 
stances I do not think the mere language of 
the Code leads meto any one very clear 
conclusion; either contention may well be 
right. Where the language of an Act of 


Parliament leads one to no clear conclusion 


between two possible meanings, one is often 
helped by considering what the law was be- 
fore the Act was passed. Frequently it was 
defective, and one can infer that the Legis- 
lature intended to remedy the defect, and 
construe the Act accordingly. The present 
section became effective in 1898. Its prede- 
cessor, s. 488 of the 1882 Code, was in similar 
terms. Before that, s. 316 of the 1861 
Code, ran thus: . 

“ The Magistrate may, for every breach of the order, 
by warrant direct the amount due to be levied in the 
manner provided lor levying fines or may order such 
person to be imprisoned with or without hard-labour for 
any term not exceeding one month.” 

In Queen-Empress v. Narain (1) thè 1882 
section was construed in the sense for which 
Mr. Rafi contends. Edge,C. J. and Straight, J., 
held that there could be (firstly) but one war- 
rant per month (secondly) only one month’s 
imprisonment per warrant, and (thirdly) 
only one month’s imprisonment per sen- 
tence, whatever the number of unsatisfied 
warrants. I confess that I do not understand 
Edge, C. J.’s difficulty about ascertaining, if 
there were several months arrears followed 
by a part payment, which monthly sum had 


(6) (1860) 2 De. G F & J 168; 29L J Ch. 595; 6 Jêr. 
789; 2 LT (ng) 708; 129 R R46; 8 W R 644. ‘= 
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been paid: prima facie, the first money fe- 
ceived goes to satisfy the earliest indebted- 
ness, Nor, even granting that the first two 
. propositions were correct, am I satisfied that 
the third follows: while the reasons of Old- 
field, J. for his opinion that one warrant 
could be issued for more than one month’s 
arrears but still that imprisonment would be 
limited to one month, no matter how many 
months of arrears were in the warrant, are to 
me, with all due respect, incomprehensible. 
Apparently, the attention of the Court was 
not called to the change in wording made by 
the 1882 Act. It may well be that the deci- 
sion, if made under the 1861 Act, would 
have been right. But, if so, it was certainly 
unjust that a man who had wilfully paid no- 
thing fora year should be liable to no greater 
penalty than a man. who had only done so 
for a month. So the then law, if such it was, 
was defective. In that state of things the 
Legislature introduced words ‘capable of 
meaning that as many months’ imprisonment 
as there were defaults could be imposed, and 
it seems to me that the Legislature meant to 
remedy the possible defect in the existing 
law, and that we ought so to construe the Act 
as to make that remedy effective. Certainly 
we should not be doing so if we were to hold 
that by accepting not over a month’s free, if 
uncomfortable, board and lodging a man can 
rid himself of liability to maintain his wife 
for a year. h | 4 

Our attention has been drawn to a strong 
line of authorities which seem to me to show 
that the true interpretation of the new sec- 
tion is substantially that contended for by the 
petitioner. 
only inferential that such was the Court’s 
opinion) is Biyacha v. Mohidin Kutti (T). In 
Allapichat Ravuthar v. Mohidin Bibi (2) the 
question whether the. learned Magistrate 
there was right in using one piece of paper 
instead of 11 when he issued his warrant to 
levy the arrears was left open. But on the 
more ymportant question whether the learned 
Magistrate might have awarded more than 
one month’s imprisonment this authority is 
directly in the petitioner’s favour: Bhiku 
Khan v. Zahuran (8) was not argued and 
the Court’s observations on these questions 
were obiter. But for what they are worth— 


and I think they are worth a lot—they are in 


her favour on both points. “So is the decision 
of a Special Bench of the Allahabad High 
Court in Emperor v Beni (5), though I per- 
sonally think, with great respect to that 
Court, that Mr. Rafi was quite right in his 
submission that the argument founded on the 
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form of warrant of imprisonment under 
S. 488, (Sch. V, Form No. 40) is fallacious. 
Scheduled forms are always dangerous guides 
to the meaning of a statute, and this particu- 
lar form is really no guide at all. It ends. 
with the words “imprisonment in.the said 
Jall for the period of  .” There is nothing 
to show that the blank must or even may -be 
filled by inserting a period of one month or 
more, and on any view of the law the period 
might be one month or less. The only other 
post-1882 authority the other way to which 
our notice has been called is Zaw Ta v. Em- 
peror (4). That is directly in favour of the 
respondent, but it is not binding on us and I 
agree we would dissent from it. The head- 
note reads: | 

- “The maximum sentence which may be imposed on 


any one occasion under s. 488 (3)* Criminal P, C., is one 
month.” 


“The word “occasion” is absent from the 
sub-section, and isa gloss on it introduced 
by this decision. Hartnoll, Officiating, ©. J., 
appears to me with great respect to have mis- 
takenly identified “each month’s allowance 
remaining unpaid” with “each complaint of 
non-payment.” That led him into what I 
humbly conceive to be a fallacy. It is I 
think quite true that the expression “each 
part of the engine is in order” is equivalent 
to saying “all parts of the engine are in 
order.” But it does not follow that in a con- 
text where the word “each” is clearly used 
distributively it should not be so interpreted. 
Suppose a man agrees to buy my car at the 
price of one anna for each part, when we meet 
to discuss the number of parts we find 
the car in perfect running order, Surely the 
purchaser could not successfully contend that 
as every part was merged in the composite 
whole he was entitled to take the car on’ pay- 
ment of oné anna. Nor with equal respect, 
can I agree with Ormond, J.’s opinion that 
the words “for the whole or any part of each 
month’s allowance remaining unpaid after 
the execution of the warrant” are equivalent 
to “for the whole amount, or any part of a 
month’s allowance, remaining unpaid on each 
occasion.” They are in my humble opinion 
two totally different things. The second ver- 
sion entirely fails to give effect to the words. 
“each month’s allowance” and substitutes, 
quite arbitrarily, the words “each occasion.” 
In view of the other authorities cited to us, 
apart from anything else, I think we should 
dissent from this decision." There remains 
Maung Kyi-Pe v. Ma Htu In (8). This case 

(8) 10 R 176; 137 Ind. Cas. 673; A IR 1932 Rang. 


93; 33 Cr. L J 554; (1932) Cr. Cas. 175; Ind. Rul. (1932) 
Rang. 154. 
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was cited to us as conclusive in the respon- 
dent’s favour unless we were prepared to 
overrule the decision of our own Court ex- 
pressed by Carr, J. Personally I have not 
the least doubt that the decision of Carr, J. 
was right, but the case before him is I think 
plainly distinguishable from that before us. 
It was sought before him not, as here, to 
enhance a punishment once lawfully imposed 
but to impose a second punishment for an 
offence for which the offender had already 
been punished. It so happens that in. the 
case before us the respondent has served the 
term of imprisonment which the learned 


Magistrate imposed on him,-so that the prac-_ 


tical effect of what is here sought is just the 
same as that sought before Carr, J. This, I 
think, ought to make us very chary of acced- 
ing to any appretiable extent to the peti- 
tioner’s request. Nonetheless, this Court 
has power to enhance a Sentence m a proper 
case and I cannot believe that that power 
is lost where a sentence which ought to be 
enhanced has, before the Court can consider 
the question, already been served. If, for 
example, a sentence of one week were impos- 
ed for an aggravated dacoity for which till 
recently the minimum sentence was seven 
years I have no doubt this Court would en- 
hance the sentence even though the week 
would necessarily be up before the order 
could be made. The respondent’s conduct 
under the maintenance order has been most 
unsatisfactory and the petitioner apprehends 
—1 think reasonably—that it is likely so to 
continue. What she really wants is to get— 
for future reference—an authoritative ruling 
on the legality of a cumulative sentence of 
imprisonment where more than one month's 
arrears are unsatisfied under a warrant or 
warrants. Having reached the conclusion 
that such a sentence is lawful, and thinking 
that the respondent before us ought to have 
been sentenced to more than one month’s im- 
prisonment, I agree that the ends of justice 
will be served if we enhance the sentence we 
are asked to revise by one day and make the 
order as to costs proposed by my Lord. 


D, Order accordingly. 
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PATNA HIGH COURT 
Full Bench 
Privy Council Appeal No. 25 of 1939, 
l March 5, 1941 
HARRIES, C. J., FAZAL ALI AND 
MANOHAR LALL, Jd. 
Babu BRIJMOHAN SINGH— PROPOSED `` 
APPELLANT TO ENGLAND 
VETSUS 
Choudhury BHUNESHWAR PRASAD 
SINGH AND OTHERS— PROPOSED 
RESPONDENTS TO ENGLAND 

Civil Procedure Code (Act V of 1908), s. 110 — 
Value of subject-matter of dispute in appeal—Inter- 
est awarded under s. 34, Civil Procedure Code (Act 
V of 1908), by trial Court cannot be added to decre- 
tal amount. 

A decree was obtained for Rs. 9,141-5-0 with inter- 
est at 6 percent. On appeal the High Court reversed 
the decrea and the claim of the plaintiff was dismiss- 
ed. Thereupon, the plaintiff applied for leave to ap- 
peal tothe Privy Council alleging that the value of the 
subject-matter of the appeal to His Majesty was more 
than Rs. 10,000 as he was entitled to add interest upto 
the date of High Court decree to the amount decreed 
by the trial Court : 

Held, that as the granting of interest was in the dis- 

cretion of the Court under s. 34, Civil P. C., and could 
not be claimed by the plaintiff as a matter of right, he 
was not entitled todo so. 35 Ind. Cas. 976 (2) and 
143 Ind. Cas. 139 (3), relied on. Observations of 
Dawson Miller, C. J., in 62 Ind. Cas. 959 (4), not ap- 
proved, 
_ P.O, A. for leave to appeal to His Majesty 
in Council, against the decision of Har- 
ries, ©. J., and Manohar Lall, J. dated Feb- 
ruary 7, 1939. 

Messrs. Nirsu Narayan Sinha and B. P. 
Sinha, for the proposed Appellant to Eng- 
land. 

Messrs. Mahabir Prasad and Harinan- 
dan Singh, for the proposed Respondents to 
England. 


Fazi Ali, J—This is an application for 
leave to appeal to His Majesty in Council 
against a decree passed by this Court re- 
versing the decree of the trial Court and 
dismissing the plaintiff’s suit under the fol- 
lowing circumstances: One Tribeni Singh 
had died on January 13, 1916 leaving Behind 
him three widows including Mst. Dhana 
Kuer. In February 1916 two of the widows 
(who will hereafter be referred to as the 
senior widows) applied for the registration 
of the name of Bhuneshwar Prasad Singh, 
(respondent No.1) in the land registration 
office on the allegation that he had been 
adopted by Tribeni Singh just before his 
death. The application was opposed by 
Dhena Kuer who alleged that the respond- 
ent had neverbeen adopted. In July 1916 
the senior widows withdrew the applicatien 
which they had made in the land registration 
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office mainly on the ground that ina sum- 
mary proceeding the claim of adoption could 
not*be properly adjudicated. The land re- 
gistration officer, however, held upon the 
materials before him that there had been no 
adoption and ordered the registration of all 
the three widows including-Dhana Kuer as 
the legal heirs of their deceased husband. 
Thereafter the three widows continued to 
be in joint possession. of the estate of Tri- 
beni Singh until 1928, when the two senior 
widows died and Mst. Dhana Kuer was 
left in sole possession of the estate. Mean- 
while the respondent had attained majority 
and on February 25, 1929, he brought a suit 
to recover possession of the estate on the 
ground that he was the adopted son of 
‘Tribeni Singh. The suit was decreed and 
the Court declared on June 4, 1932, that 
the appellant was the duly adopted son of 
Tribeni Singh. , 

In 1935 the petitioner instituted the suit 
which has given rise tothe present appli- 
cation to recover from respondent No. l a 
sum of Rs. 11,956-9-0 on the basis of three 
mortgage bonds executed by Dhana Kuer 
in favour of the petitioner on January 12, 
1929, March 21, 1929 and June 5, 1929, res- 
pectively. Respondent No. 1 attacked the 
bonds on the ground that two of them at 
least were affected by the rule of lis pendens 
and also on the grounds that Dhana Kuer 
was not entitled to alienate property whiċh 
did not belong to her and that at any rate 
there was no legal necessity to justify her 
raising the loans secured by the bonds in 
question. He also set up a number of other 
pleas. The learned Subordinate Judge of 
Shahabad in whose Court the suit was insti- 
tuted held that Dhana Kuer had no title to 
alienate the property of respondent No. 1 
but he passed a money decree for a sum of 
Rs. 9,141-5-0 with future interest at 6 per 
cent. per annum and costs of the suit amount- 
ing to Rs. 1,131-6-0 with the direction that 
the afhounts aforesaid were to be realized 
from the estate of Tribeni Singh in the hands 
of the respondent. The respondent thereupon 
preferred an appeal tothe High Court and 
this appeal was ultimately allowed and the 
plaintiff's suit was dismissed in its entirety. 
The plaintiff has now preferred the present 
application for leave to appeal to His Majes- 
ty in Council. : 

The first point raised on behalf of the 
applicant is that he is entitled to leave to 
appeal as a- matter of right because not only 

as the value of the suit over Rs. 10,000 but 
the value of the subject-matter in dispute 
on appeal to the Privy Council must also be 
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held to be above Rs. .10,000. Respondent” 


No. lon the other hand, though he admits 


that the value of the subject-matter of the 
suit is above Rs. 10,000 contends that the 
value of the esubject-matter of dispute in 
appeal is less than that sum and therefore 
the second condition prescribed bys. 110 is 
not satisfied. The principal point which is 
to be decided is whether the value of the 
subject-matter of the appeal is more or less 
than Rs. 10,000. The decision of this ques- 
tion depends upon whether the petitioners 
who were the plaintiffs in the suit are en- 
titled to add to the amount decreed in their 
favour by the Court of first instance, interest 
on the principal sum at-the rate allowed 
by that Court up to the date ofthe decree 
of the High Court. The Court of first ins- 
tance, as | have already Said, had passed a 
decree for Rs. 9,141-5-0. The petitioner’s 
contention is thatif to this amount is added 
the total amount of interest calculated at 
6 per cent. per annum as decreed by the 
learned Subordinate Judge up to the date of 
the decree of the High Court, the value of 
the subject-matter of- the appeal becomes 
Rs. 10,423 odd. Respondent No.1 on the 
other hand contends that the interest in 
question cannot be added at all-in valuing 
thé subject-matter of the appealthe value of 
which cannot in-any case exceed Rs. 9,141-5-0 
which wasthe sum decreed by the Court of 
first instance. 

‘It -is well settled that where the plaint- 
iff’s suit is decreed by the ‘High Court and 
the defendant wishes to appeal against the 
whole decree, the value of the defendant's 
appeal is the principal sum decreed together 
with interest awarded on the principal sum 


-up tothe date ofthe decree of the High 


Court. - This was clearly pointed out by the 
Privy Council in Gooroopersad Khoond v. 
Juggutchhunder (1). In that case the peti- 
tioner for leave to appeal to the Privy Coun- 
eil had been directed to pay Rs. 6,000 with 
interest by the final decree of the Sudder 
Court. The petitioner alleged that if the 
interest awarded on the principal money 
was calculated at 12 per cent. per annnm 
from the timeit became due and the amount 
so calculated was added to the principal, the 
aggregate sum without costs would amount 
to a sum beyond Rs. 10,000. Turner, L. dJ., 
accepted the contention and while granting 
special leave in the case made the following 


observations:: l 
“Now where the appeal is from the whole decree and 
the decree has given an amount including interest up 


-to the date of the decree which exceeds Rs. 10,000 itis 


(1) 8M IA 166: 3 W R l4; 1 Moo. PC 472; 1 Sar. 
742: 1 Suth. 399 (P O). 
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— clear that the matter which is in dispute in the appeal 

must exceed the sum of Rs: 10,000 for the question to be 
tried on the appeal must be whether the decree is or 
1s not right, that is to say, whether the decree has or 
has not properly ordered payment of a sum exceeding 
Rs. 10,000. Where therefore at the date of the judg- 
ment the sum which is recoverable under the decree of 
the Sudder Court is an amount exceeding Rs. 10,000 
then in their Lordships’ Judgment the case clearly falls 
Within the terms of the order in Council.” 


The question which is to be considered in 
this case is whether the same rule will apply 
to a case where the plaintiff proposes to 
appeal from an appellate decree of reversal 
dismissing his claim either in whole orin 
part. The respondent’s contention is that 
the rule will not apply to a plaintiff’s appeal 
and insupport of his contention he refers us 
to Ram Kumar v. Muhammad Yakub (2) 
and Venkata Thirisami Naidu v. Appa- 
swami Naidu (3).° In both these cases it was 
held that the plaintiff could not bring the 
value of his appeal above the statutory limit 
by adding to the amount decreed to him by 
the Court of first instance the interest at the 
rate given by that Court. ‘These cases are of 
some importance because the facts on which 
they were decided bear some resemblance to 
the facts of the present case. In the first 
case the plaintiff had sued to recover a 
sum of Rs. 9,562 odd principal and Rs. 1,243 
odd interest. The Court of first instance 
passed adecreefor Rs. 8,281 odd with in- 
terest at 6 per cent. per annum from the date 
of the suit till the date of realization. The 
defendant appealed to the High Court and 
that Court decreed the appeal and dismissed 
the plaintiffs suit in toto. The plaintiff in 
his application for leave to appeal contended 
that though the Court of first instance had 
passed a decree for Rs, 8,281 only, the value 
of the subject-matter of dispute in the pro- 
posed appeal to the Privy Council was over 
Rs. 10,000 and to arrive at this sum he 
claimed tobe entitled to add to the sum 
decreed by the trial Court such interest as 
had been decreed by that Court up to the 
date of the decision of the appeal by the 
High Court. The contention was however, 
not accepted and it was held that interest 
could not be included in valuing the subject- 
matter of appeal. 

In the second case the Court of first in- 
stance had passed a decree for Rs. 3,859 odd 
in favour of the plaintiff. The defendant 
thereupon appealed to the High Court and 
the plaintiffs presented a memorandum of 


cross-objection claiming a certajn sum which 


(2) 42 A 445; 55 Ind. Cas. 976: A IR 1990 All, 209: 
18 Á L J 445. PERRA 


(3) 56 M 886; 143 Ind. Cas. 139; A I R 1938 Mad. 


401; 64M LJ 496; 37 L W 491; (1933) M W i 
Ind. Rul. (1933) Mad. 280. (e Aea 
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had been disallowed by the trial Court. The 
High Court however disallowed the plain- 
tiffs’ claim in its entirety and further found 
that they were liable to pay to the defendants 
a sum of Rs. 173 odd. The plaintiffs while 
pressing their application for leave to appeal 
contended that the value of the appeal must 
be the total of the three sums specified 
above plus Rs. 5,072 odd as representing 
the interest up to the date of the decree of 
the High Court. This contention however, 
was negatived on the ground that interest 


.accruing subsequent to the institution of the 


suit cannot be included in ascertaning the 
amount or value of the subject-matter in 
dispute on appeal to His Majesty in Council. 
The learned Judges who decided the case 
pointed out that interest accruing subse- 
quent to the institution of the suit cannot 
be added, because such interest cannot be 
claimed by the plaintiff as a matter of right, 
but under s. 34, Civil P. C., itis left to the 
Court if it thinks fit to order interest at 
stich rate as it deems reasonable to be 
paid on the principal sum adjudged from 
the date of the suit to the date of the 
decree. 

Mr. Nirsu Narayan Sinha, who appears 
for the applicant, contends that these cases 
have not been correctly decided and relies 
strongly on the decision of this Court in 
Ramyad Singhv. Rambilas Singh (4). In 
that case a suit had been instituted to enforce 
a mortgage bond for Rs. 3,000. The Sub- 
ordinate Judge passed a decree for that 
amount together with interest at the rate 
mentioned in the bond up to the expiry of 
the period of grace. He also ordered that 
after the expiry ofthe period of grace, in- 
terest should run on the decretal amount 
at the rate of six per cent. per annum. The 
defendant appealed to the High Court and 
the appeal. eventually succeeded and the 


-plaintiff’s suit was dismissed. The plaintiffs 


then applied for leave to appeal- to His 
Majesty in Council and pointed out that if 
the interest up to the date of the High Court’s 
decree at the rate which had been allowed 
by the decree of the trial Court was added 
to the decretal amount, it would bring the 
amount in dispute to over Rs. 10,000. This 
contention appears not to have been challeng- 
ed by the opposite party and Dawson 
Miller, ©. J. observed in the course of his 
judgment that the amount of the subject- 
matter of dispute in appeal to His Majesty 
in Council was clearly over Rs. 10,000. The 
application for leave to appeal was, however 


(4)2 PLT 463; 62 Ind. Cas. 959; AIR 1921 Pat, 
229; 6 P L J 596. 
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rejected, because the value of the subject- 
matter of the suit in the trial Court was 
under Rs. 10,000. | 

Now strictly speaking this case cannot be 
of much assistance to the petitioner, be- 
cause the point which is now before us was 
not argued at all before the learned Judges 
who decided it and they were evidently not 
called upon to decidè it, because the appli- 
cation failed on another ground, At the 


same time I think that the observations made . 


by Dawson Miller, C. J. though made casu- 
ally, cannot be ignored and the matter re- 
- quires careful examination. f l 
So far as the value of the suit is concerned, 
there can be little difficulty in determining 
it. It is well settled now that the material 
date for determining such value is the date 
of the institution of the suit. It follows 
therefore, that any interest which might 
accrue after the date or the institution of the 
suit cannot be taken into consideration in 
valuing it. Again the subject-matter of the 
suit has to be ordinarily valued according to 
the claim put forward by the plaintiff ir- 
respective of what the defence may be. The 
position however, is different when one has 
to value the subject-matter of the appeal be- 
fore the Privy Council, because that value 
will often depend upon whether the appeal 
is preferred by the plaintiff or by the defend- 
ant and on the nature of the decree against 
which appeal is going to be preferred. As 
was observed by Lord Chelmsford in a well- 
known case 
_ The judgment is to be looked at as it affects the 
interest of the party who is prejudiced by it and who 
seeks to relieve himself from it by appealing; if there 
is to bea limit of the value at all, that seems evidently 
the right principle on which to measure it. The pro- 


per measure of value for determining the question 
of the right of appealis the value of the judgment.” 


Two things, however, have to be borne in 
mind firstly, that for the purpose of valuing 
the appeal the material date is the date of 
the decree against which the appeal is to be 
made (see Surendra Nath v. Dwarka Nath 
(5) afd Raoji Bhikaji v Laxmibai (6), and 
secondly that the value of the subject-matter 
of appeal may in many cases be quite differ- 
ent from the value of the subject-matter of 
the suit. The crucial point then to be deci- 
ded is what is going to be the subject-matter 
of dispute in the appeal and then find out 
its value. If the-dispute between the parties 
is about a money claim, then whether the 
appeal is to be preferred by the plaintiff or 
by the defendant, all that we have to find 

(5) 44 C 119; 35 Ind. Cas. 605; A IR 1917 Cal. 496; 
24 C L J 350; 210 W N 530. 

(6) 44 B 104; 55 Ind. Cas. 972; A I R 1920 Bom. 418; 
22 Bom. L R 243. i i 
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out is what isthe amount or value of the’ 
claim which. will .be in dispute in appeal.. 
If we bear this in mind then there will be 
no difficulty in answering the question which. 
we are called upon to answer in the present: 
case, namely* whether the interest for the 
period between the date of the institution of 
the suit and the date of tlle High Court dec- 
ree is tobe taken into account in valuing: 
the subject-matter of dispute in appeal. In 
my opinion the answer to this question is 
that in some cases it will be included, in 
others it will not. This may at first sight 
appear to be illogical, but in view of the 
authorities, which must guide us in the 
matter, I think that that is the true legal 
position. If the decree directs the defendant 
to pay interest from the date of the institu- 
tion of the suit to the date of the decree, 
such interest being made part of the dec- 
retal amount, then if the defendant appeals . 
against the whole decree, the interest being 
a part of the decree must be taken into con- 
sideration in determining the value of the 
subject-matter of the dispute in appeal, 
The defendant in such cases appeals against 
the entire amount for which the decree has 
been passed including the interest between 
the date of the institution of the suit and the 
date of the appellate decree. Again, where 
the appeal is directed only against the inter- 
est decreed, the defendant’s case being 
that no interest should have been allowed 
at all, it is clear that in that case the 
amount of interest will determine the value 
of the appeal. | 

The present case, however, is quite differ- 
ent. Here although the plaintiff claimed 
more than Rs. 10,000 in the suit, the trial 
Court gave hima decree for Rs. 9 141-5-0 
only. The plaintiff might have appealed in 
regard to the balance, but he did not. The 
defendant only appealed, his case being that 
the trial Court should have passed no decree 
at all in favour of the plaintiff. Ultimately, 
the defendant’s appeal was allowed and the 
plaintiffs’ claim was dismissed~in its en- 
tirety. Mr. Nirsu Narayan Sinha contends 
that the point which will be raised on 
behalf of the plaintiff in appeal to the Privy 
Council will be that he is not merely entitl- 
ed to Rs. 9,141-5-0 but also to the future 
interest which had been allowed by the trial 
Court in his favourand sothe value of the 
appeal must be determined with reference 
to the total loss which he has suffered by the 
decree of thé trial Court having been rever- 
sed, he having lost not only, Rs. 9 141-5-0 
but also the amount of interest which was. 
payable on this amount according. to the 


J 
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decree of the trial Court upto the date of 
the decree of the High Court. This. is a 
plausible argument; but the same argument 
must apply to the costs which had been dec- 
reed by the trial Court. 

Mr. Nirsu Narayan Sinha, However, con- 
cedes that the costs cannot be added be- 
' cause the authorities have uniformly laid 

down that they cannot be included in estimat- 
ing the appealable sum. The reason why 
the costs are not added is that they are 
within the discretion of the Court and there- 
fore strictly speaking not a part of the claim, 
but something consequently to or dependent 
upon the claim being proved. It seems to 
me that the same rule must apply to ‘‘inter- 
est” for the period subsequent to the insti- 
tution of the suit. Under s. 34, Civil P. C., it 
has been left to theediscretion of the Court if 
it thinks fit to order interest at such rates as 
it may deem reasonable to be paid on the 
principal sum adjudged from the date of the 
suit to the date of the decree, When the 
interest is directly ‘sued for, it is obviously 
the subject-matter of the claim ; but if it is 
not directly sued for, and may be allowed 
only if the claim is allowed, and may 
also be disallowed, it is, to borrow the words 
used by the Privy Council in Gudivada Man- 
gamma v. Mahalakshmamma (7), ‘‘someth- 
ing attached to the subject claimed and not 
what is the subject of a direct claim” because 
here there is no direct action for the interest 
but only for the thing that will bring in the 
interest.” 

It is to be remembered that in the present 
case the decree of this Court did not deal 
specifically with the question of interest for 
the period after the institution of the suit. It 
merely dismissed the plaintiffs’ claim with 
the result that the interest also automati- 
cally disappeared. Asthe High Court decree 
declares the plaintiff to be entitled to no sum 
the utmost they can claim in appeal to the 
Privy Conncil. is the restoration of the decree 
cf the trial Court and so the value of the 
&ppeal cannot be more than Rs. 9,141-5-0, 
This amount cannot be enhanced by adding 
either the cost or the interest directed to be 
paid under the decree. It is on this principle 
that the plaintiff when he has to appeal is 
not required to pay court-fee on the interest 
subsequent to the institution of the suit, It 
may be that if the interest was not in the 
discretion of the Court, but was payable 
under some law .or statute, as was the case 


. (7) 53 M 167; 121 Ind. Cas..513; A I R1930 P C 
44; Ind. Rul. (1930) PC 49: 31 L W 292; 34 O W.N 
225; 32 Bom. L R 517; 51 OL J 168; 58 M L J 184; 
(1930)'M W N 193; 11 PL T 698 (PO) 
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in Bank of New South Wales v. William. 
Owston (8), different considerations might 
arise, but we are not concerned here with 
a case of that description. Thus, although 
the argument put forward by Mr. Nirsu 
Narayan Sinha is a plausible one, yet having 
regard to the state of the present authorities, 
I am inclined to hold that the petittoner is- 
not entitled to include interest in valuing 
his appeal to the Privy Council. It follows- 
therefore that the present case does not 
fulfil the second condition prescribed by- 
s. 110 which requires that the amount 
or value of the subject-matter in dispute 
of the appeal to the Privy Council must 
be Rs. 10,000 or upwards. 


Mr. Nirsu Narayan Sinha also contend-. 
ed that the decree of the High - Court in- 
volves at least indirectly a question respect- 
ing property of more than Rs. 10,000, and 
he founded this argument on certain facts 
which have been set out in paras.8,9 and 
10 of his petition. It appears that Mst.. 
Dhana Kuar had also given to the plain- 
tif in mukarari lease 12 bighas of land out 
of the lands appertaining to the estate of 
her late husband for a consideration 
of Rs. 7,200. It is argued by Mr. Nirsu 
Narayan Sinha that if the judgment of the 
High Court is allowed to stand, it will pre- 
judice his client’s title in regard to this 
property also and therefore the value of this 
property must be taken into considaration. 
in determintng the value of the appeal. 
This contention, however, admits ofa very 
simple answer. Mr. Nirsu Narayan Sinha. 
concedes that what prejudices his client iş 
the decision that Dhana Kuer could not alie- 
nate any of the properties of which the res- 
pondent was the real owner, but that point 
can no longer be the subject-matter of appeal 
to the Privy Council. It may be ‘recalled 
here that the petitioner, though he based 
his suit on three mortgage bonds, Was grant- 
ed a money decree only by the trial Court. 
The fact that he did not appeal against the 
decree of the trial Court shows that he was 
satisfied with the money decree. The ques-- 
tion therefore with regard to which there 
is at present a controversy between the 
parties is not whether Dhana Kuer was. 
entitled to transfer the respondent’s property 
but whether the plaintiff can recover money 
from the defendant on certain bonds which 
were not executed by him. This being the- 
main point in the decision of this Court, 
it cannot obviously prejudice the parties in. 


; ° 
(8) (1879 4-A C 270; 48 LJ PC 25; 401 T 
500. i 
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any dispute in regard to the mukarrari 
lease. . 

: The last contention raised by Mr.. Nirsu 
Narayan Sinha was that leave to. appeal 
should be granted to the petitioner under 
cl. (c) of s. 109, Civil P. C. inasmuch as 
the present case involves a question of 
great public importance. He points out that 
in numerous cases Hindu widows have to 
make alienations before the adoption takes 
place and he contends that the present deci- 
sion which lays down that such alienations 
are not binding upon an adopted son 
must affect the Hindu public in general. 
This argument, however, overlooks the fact 
that here the alienations were made after 
the adoption and ignoring the right of the 
adopted son. As I have already said, Mst. 
Dhana Kuer’s contention in the land 
registration department was that there was 
no adoption and it is not disputed that all 
the mortgage-deeds upon which the suit was 
based had been executed after the adoption 
and two of them were executed after the 
respondent had instituted a suit to estab- 
lish that he was the adopted son of ‘Tribeni 
Singh. 

In my opinion this case does not involve 
any question of great public or private 
importance or any such question as would 
justify us in certifying it to be fit appeal 
under s. 109, el. (e), Civil P.C. “As leave 
cannot be granted in this case’ either 
under s.110 or s. 109, I would dismiss this 
application with costs and assess the hear- 
ing-fee in this Court at five gold mohurs. 


Harries, C. J.—I entirely agree. 
Manohar Lall, J.—I agree. 


D. Application dismissed. 
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of obtaining offers of business and ‘attending to matters 
ancillary to its business. iy. 


` + Where therefore an insurance company with its head: 


office at Calcutta has its branch office in Madras but 
theecontracts of ‘insurance are made in Calcutta and 
not in Madras, it cannot be said that the company is- 
carryinf on business in Madras within the meaning of 
cl. 12, Letters Patent. 
[Case-law réferred to.] 


A. from the judgment of Mockett, J., 
dated February 8, 1939. 

Sir. A. Krishnaswami . Iyer (Advocate- 
General) and Mr. K. S. Rajagopala Ayyangar, 
for the Appellants. ie 

Messrs. A. V. Seshayya’ and S. Rama- 
chandra Iyer, for.the Respondents. 


Judgment.—The question which falls 
for decision in this appeal is whether the 
respondent company, tke Hindustan Co- 
operative Insurance Society, Ltd., carries: 
on business in Madras within the meaning 
of cl. 12, Letters Patent of this Court. 
Appellant No. 1 is the widow and appellant 
No. 2 is the daughter of one C. T. Subramania 
Mudali, who died on May 31, 1926. The 
deceased lived at Little Conjeevaram in the 
Chingleput District and therefore outside 
the limits of this Court’s original jurisdic- 
tion. He insured his life with the company 
for a sum of Rs. 5,000 payable at the age of 
60 years. According to the pleadings the 
policy was issued on August 6, 1925 and the 
assured died on May 31, 1926. The company. 
repudiated liability on the ground that the 
assured had failed to disclose that he was. 
suffering from certain diseases when he made 
the proposal. The suit was filed on the 
original side of this Court by the appellants, 
who claimed that the Court had jurisdiction 
because the company was-carrying on busi- 
ness in Madras. In its written statement the 


’ Gompany raised the question of the Court’s. 


jurisdiction and its contention that the Court 
had no jurisdiction was upheld by Mockett, J., 
who accordingly dismissed the suit. The 
appeal is frora that decision. 

It is common ground that ifthe company 
cannot be deemed to be carrying on busi- 
nsss in Madras the present suit cannot be 
maintained, because no part of the cause of 
action arose here. As a matter of fact, the 
leave of the Court to file the suit was. 
neither sought nor given. The head office of 
the company is in Calcutta and it has 
branch offices in many placesin India. In 
Madras the, company has a very large 
branch office. The Madras office employs 
about 400 canvassing agents and its -estab- 
lishment charges amount to Rs. 67,000 a 
year. The supervision of the canvassers 
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employed. in ‘the Madras Presidency rests 
entirely with the Madras Office. When a 
proposal is made in the Madras Presidency 
it is forwarded to the head office at Çal- 
cutta through the Madras office, which 
arranges for the medical examinafion of 
the person making the proposal. Although 
premia may be paid'to the head office they 
are usually paid to the Madras office. The 
payments here made in respect of premia 
amount to oyer Rs. 6,00,000 a year. The 
Madras office however has no power to 
accept proposals for policies. ‘S‘hat power is 
reserved entirely to the head office and it 
alone has power to issue policies and to 
authorize payments in respect of policies, 
Therefore so far as the Madras Presidency 
is concerned the position is this. The Madras 
office does everything in connexion with 
the company’s business, except entering into 
formal contracts of insurance and authorizing 
payments in respect thereof. The appellants 
Glaim that in these circumstances it is con- 
trary to’ common sense to say that the com- 
pany is not carrying on business in the City 
of Madras. When considered without regard 
‘to authority this assertion does not appear 
to be unreasonable, but what is meant by 
carrying on business has been the subject of 
much judicial discussion and it must now 
be regarded as settled that a company only 
carries on business where it enters into con- 
.tracts relating to its business not at places 
where it may have canvassers or agents for 
the purpose of obtaining offers of business 
and attending to matters ancillary to its 
business, | 

The question of what is meant by carry- 
ing on business has frequently been discuss- 
ed in England in cases relating to liability 
to income-tax, but it is not necessary to 
refer to all the cases which have been cited 


in arguments in this connexion. It will be’ 


sufficient to refer to the well known case in 
Grainger & Son v. William Lane Gaugh 
(1) and to two later decisions. In Grainger 
& Son v. William Lane Gough (1) the House 
of Lords held that a wine merchant in France 
who merely canvassed through agents for 
orders for the sale of his wines to customers 
in the United Kingdom, did not carry on 
business in the United Kingdom, as all con- 
tracts for the sale of wines and all deliveries 
to customers were made in France. In the 
course of his judgment in this case, Lord 
Herschell said: . 


“If all that a merchant does in ‘any particular 
conntry is to solicit orders, I do not think he can 
reasonably be said to exercise or carry on his trade in 

(1) (1896) A O 325; 65 LJ QB 410; 74 LT 435; 44 
WR 561; 60 J P 692. 
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that country. What is done there is only ancillary to 
the exercise of his trade in the country where he buys or 


- makes, stores, and sells his goods.” 


In De Beers Consolidated; Mines Ltt. v: 
Howe (2) Lord Loreburn, L. C. observed that 
the true rule was that a company resided 
for purposes of income-tax where its Teal 
business was carried on, and the real business 
was carried on where the central manage- 
ment and control actually abided. In Smith 
and Co. v. Greenwood (3) the Court of appeal 
had to decide whether a Danish firm resident 
in Copenhagen which manufactured and 
dealt in cement making machinery was liable 
to income-tax in the United Kingdom. The 
firm had an office in London which was in 
the charge of a qualified engineer, who was 
a whole-time servant. He answered inquiries 
from prospective customers and advised 
them, but he had no power to enter into 
contracts. That power was reserved to the 
office in Copenhagen and it was from there 
that the goods were shipped to England. It 
was held that the firm exercised its trade 
in Denmark and was not resident in the 
United Kingdom. Atkin, L. J. put the case 
this way. The question was where did the 
operations take place from which the profits 
in substance arose, and relying on the 
observations of Lord Herschell and Lord 
Watson in Grainger & Son v. William Lane 
Gough (1) held the firm must be deemed to 
be carrying on business. in Copenhagen. 
The branch office in Madras of the respon- 
dent company is very much in the same 
position as the office of the Danish firm in 
London. Proposals are solicited, inquiries 
are answered and everything ancillary to 
the transaction of the business of the com- 


‘pany isdone here, but the contracts of in- 


surance are not made here. They are made 
im Calcutta, and the entering into contracts 
of insurance is the real business of the 
company. l 

The learned Advocate-General has re- 
ferred to certain decisions in England with 
regard to the jurisdiction of the Supreme 
Court. Residence in England gives the Court 
jurisdiction, and in De Beers Consolidated 
Mines Ltd. v. Howe (2) Lord Loreburn, L.C., 
agreeing with the Master ofthe Rolls, observ- 
ed that the residence of a company within 
the meaning of the Income Tax Acts was 
not necessarily the same thing as residence 
for the purpose of serving a writ. The 
learned Advocate-General has contended that 
the income-tax cases stand on a different 
footing from the cases relating to jurisdiction, 


` (2) 1906) A C 455; 75L JK B 858; 95 L T 221; P 
Manson 394; 5 Tax. Cas. 198; 22 T L R 756. 
(3)(1921)3 K B 583: 37 T LR 949. 
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but they show no divergence of opinion ‘on - 


the question of what is meant by “carrying 
on business.” The learned Advocate-General 
has referred us to La Compagnie Generale 
Trans Atlantique v. Thomas Law and Co. (4), 
Lhoneux Limon and Co. v. Hong Kong and 
Shanghai Banking Corporation (5), Dunlop 
Pneumatic Tire Co. Ltd. v. Actien-Gesells 
Chaft Fur Motor Und Motorfahrzeugban 
Vorm Cudell and Co. (6), Sacchasin Corpora- 
tion Lid. v. Chemische Fabrik Von: Hyden 
Aktiengesellschaft (7), Aktiesselskabet Dam- 
pskib ‘Hercules’ v. Grand Trunk ' Pacific 
Railway Co. (8) and Okura and Ço. Ltd. v. 
Forsbacka Jernvesks Aktiesbolog (9)! When 
the facts are examined it will be found that 
in all these cases, except the last, the com- 
panies carried on business in England within 
the meaning of the income-tax cases. : In the 
last-mentioned case the company did not 
carry on business in England and' conse- 
quently it was held that the service of a 
writ on its agents was not good service, It 
isnot necessary to consider in what respect 
residence within the meaning of the English 
Income Tax Acts may differ from residence 
for the purpose of serving a writ, because 
all that the Court is concerned with in the 
present case is what is meant by “carrying 
on business” and both the income-tax cases 
and the jurisdiction cases are in agreement 
here. ; | 
There are decisions of our own! Court 
which are also directly opposed to the 
appellants’ case. In Municipal Council of 
Coconada v. The ‘Clan’ Line Steamers Lid. 
(10) a Bench of this Court held that al ship- 
ping company which earned money by lcarry- 
ing goods by sea and called regularly at 
Coconada for the purpose of loading and un- 
loading cargo was not carrying on business 
in Coconada, because there was only a sub- 
agent there and all contracts with shippers 
were entered into by the agent of the! com- 
pany in Madras. Therefore the company was 
not exercising any trade or carrying oni busi- 
ness in Cocondda so asto be liable to be 
taxed under s. 53, Madras District Munici- 
palities Act. Another Bench of this Court 


(4) (1899) A 0 431. WI 

(5) (1886) 33 Oh. D 446; 55 LJ Oh. 758; 54 LiT 863; 
34W R 753. 

(6) (1902)1 K B 342; 71L J K B 284; 86 L T 472; 50 
WR 226; 18 T L R229;19 RPC 46. 
gag) UMD 2 KB 516; 80 LJK B1117; 104 L T 
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(8) (1912) 1 K B 222; 81 L J K B 189; 105 LT 695; 56 
J 51; 28T L R 28. . | 
(9) (1914)1 K B715; 83 LJ K B 561; 110 LT 464; 


PS J 232; 30T L R 242. | 
(10) 42M 455; 51 Ind. Cas, 692; A LR 1919 Mad. 209; 
| à 


` 36 ML J 296, 
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approved of and followed that -decision in‘ 
Municipal Council, Dindigul v. Bombay Co. 
Ltd., Madras (Il). It was there held that 
the, expression ‘‘transacting business” is the 
same as- carrying on business.” A case in 
which the facts were exactly similar to the 
facts in this case was G. D. John v. Sam- 
bamurthy Aiyar (12) where Kumaraswamli 
Sastri, J., held that a life insurance company 
which had its head office in Bombay and a 
branch office in Madras with no power to 
enter into contracts, but merely to forward 
proposals and send moneys to the head office, 
was not carrying on business in Madras. 
This decision was followed by Lakshmana 
Rao, J. in C. S. No. 1200f 1937. The English 
authorities are against the appellants and 
decisions of this Court are also against them. 
We agree with the learrted Judge that the 
authorities are such that the Court is bound 
“to hold that the respondent company is not 
carrying on business in Madres within the 
meaning of the Letters Patent. Consequently 
the appeal must be dismissed with costs. The 
appellants could have sued in the Subordinate 
Court if they had so chosen and it is regret- 
table that that course was not adopted, the 
authorities being so emphatically against 
them. 


N.-S. Appeal dismissed. 


(11) 52 M 207; 120 Ind. Cas. 867; A I R 1929 Mad. 
409; 56 M L J 525; 29 L W 525; (1929) M W N-225; 
Ind. Rul. (1930) Mad. 67. 

(12) 56 ML J 299; 121 Ind. Oas. 155; A IR 1929 
Mad. 347; Ind. Rul. (1930) Mad. 171. 
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Sri PADMA KUMARI PATTO 
MAHADEVI—PLAINTIFF—ÅPPELLANT 

; VverTsus 
NANDA PADHAN AND ANOTHER— 


DEFENDANTS—RESPONDENTS 

Landlord and tenant—Rent suit —Defence by tenants, 
of eviction by title paramount — Defence, when success- 
ful—Ouster —Person realizing rent for many years, 
when can be said to have been ousted by third person 
realizing rent —Adverse possession- Person in wrong- 
ful possession of portion of estate—Trme, when runs 
—Unregistered gift by person in wrongful possession 
—Donee’s possession is adverse to donor as well as the 
rightful owner — Person in wrongful possession of 
jagir, if can establish -title by adverse possession— 
Transfer of Property Act (IV ef 1882), s. T— Person 
having tio right to present possession, cannot make 
transfer. g NK 

Tenants, who are threatened by a successful claimant 
and on that account attorn to him by paying him rent, 
can say that this amounts to eviction by title paramount 
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rent, but the success of that defence must depend on 
a Sn proving the title ofthe evictor. (p. 204, 
col. 2. i ; 
‘ It cannot be said that the person who had been realiz- 
ing the rents for many years had been ousted, unless 
_and until his claim for recovery of rent had failed 
merely because a third person has succeeded in realisa- 
tion of rents from the teyants. [p. 206, col.1.] © -> 
Where a person is in wrongful possession of portion 
of an estate time will begin to run fromthedate when 
the adverse possession begins irrespective of whether 
the rightful owner is in possession of the estate or not. 
It will not merely run from the time when the rightful 
owner may succeed in recovering the estate. The pos- 
session will be deemed tobe adverse against the right- 
ful owner of the estate whoever he may eventually turn 
out tobe. Sankaran v. Periaswami (1), Mohendro 
Nath v. Nafur Chandra (2) and Shan Koerv. Dah 
Koer (8), relied on. [p. 205, col. 1.] 
Where a person in wrongful possession of property 
has transferred it by way of unregistered gift, the 
possession of the dones is adverse tothe donor as well 


as to the rightful owner. 53 Ind. Cas. 901 (4), relied 
on. 


Jagir is an estate in immovable property and there- 
fore a person in possession can successfully establish 
title by prescription and adverse possession. 181 Ind. 
Oas. 359 (5), distinguished. 


A person having no right at all to present possession 
cannot makeany valid transfer. 


_ As. from the appellate decrees of the Dis- 
oe Judge, Ganjam-Puri, dated July 2, 


Messrs. D. V. Nara Singh Rao and P. C. 
Chatterji, for the Appellant. 
Messrs. R. V. Ramana Murti and H. Sen, 
.for the Respondents. 


Meredith, J—These are two appeals by 
plaintiff in two rent suits from a decision of 
the learned District Judge of Ganjam-Puri, 
dated July 2, 1937, confirming a decision of 
the learned Deputy Collector of Ghumsur, 
dated October 21, 1936. The appellant brought 
these suits under s. 77, Mad. Estates Land 
Act, for recovery of rent for Faslis 1342 and 
1343. She was met with a plea of eviction 
by title paramount, which succeeded before 
both the Courts below. The appellant is the 
widow of one Purushottam Deo, who for 
some years prior to 1915, in which year he 
died, was in possession of the Sannokhimedi 
estate, which is impartible estate. Shortly 
(before his death, he made an assignment 
of the right to collect the rent of the villages 
‘In suit and some other villages in favour of 
: the appellant as a jagir. Thereupon the 
appellant came into possession and for a 
>` number of years continued to collect the rent. 
The former zamindar of the estate died in 
the year 1906, leaving a minor son. The 
appellant’s husband however succeeded in 
obtaining possession of the estate ignoring 


-the claim of the son on the ground that he : 


was illegitimate. The appellant’s husband 
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succeeded in getting himself registered in the 
revenue accounts by the Collector as the 
zamindar. After his death, his brother ob- 
tained possession of the estate. During this 
period some claims were instituted by other 
claimants contesting the right of the appel- 
lant’s husband and brother, but the son of 
the former zamindar did nothing during his 
minority. He attained majority in the year 
‘1919, and then he instituted a suit in the 
Local Subordinate Court for recovery of pos- 
‘session of the estate on the ground that he 
was the legitimate son of the previous 
holder. He succeeded in the Subordinate 
Court, lost his case in the Madras High Court, 
but eventually succeeded in November 1932 
before the Privy Council, when the judg- 
ment of the Subordinate Court of Berham- 
pore declaring him entitled to possession was 
restored. This decree was put into execution, 
‘and the claimant came into possession of the 
estate. 


The plea of the tenant defendants in the 
suits which are before us, was that after the 
Privy Council decision they- had attorned 
to the successful claimant, and-had paid the 
rents for the years in suit to him. On this 
„ground they claimed that there had been 
eviction of the appellant by title paramount, 
and she was no longer entitled to recover 
the rent. This plea, as I have said, succeeded. ` 
The Courts below held that the estate being 
impartible at best the appellant’s husband 
could transfer an interest for his own life- 
time; nor, they considered, could the plain- 
tiff claim any title by adverse poesession, 

“because her possession could not be said to 
have become adverse to the claimant until 
the date of the Privy Council decision in 
1932. In my opinion, no question of what 
rights of alienation or transfer exist in im- 
partible estates arises in this case, as the 
transfer to the appellant was by a trespasser, 
and not by the proprietor of such an estate. 
Secondly, even if it be conceded that ten- 
ants, who are threatened by a sucessful 
claimant and on that account attorn to him 
by paying him rent, can say that this 
amounts to eviction by title paramount and 
can set this up by way of defence in an 
action for rent, the success of that defence 
must depend on the tenants.proving the 
title of the evictor, that is to say, on their 
proving in the present cases that the claim- 
ant referred to in the judgments of the 
Courts below as the present zamindar but. 
-who, we understand, is since deceased, has 
a good title as against the appellant. . t 
In my opinion, the respondents have not 
succeeded in establishing the evictor’s etitle, 
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and I consider that the Courts below were 
wrong in holding that the possession of the 
appellant only became adverse from the date 
of: the Privy Council decision. In my view, 
it was clearly adverse right from the time 
when the appellant came into possession, 
and certainly from the time ofthe death of 
the appellant’s husband. Both, the gift to 
the appellant and her husband’s death took 
place in the year 1915. The appellant admit- 
tedly continued in possession at least until 
the year 1932. If this possession was adverse, 
any claim by the deceased zamindar against 
the appellant would be barred by limitation. 
His minority could make no difference since 
he attained majority in the year 1919. Under 


s. 8, Lim. Act, such a disability cannot- 


extend limitation for a period more than 
three years after its cessation. In Sankaran 
v. Periasami (1) it was laid down that where 
a person is in wrongful possession of portion 
cf an estate time will begin to run from the 
date when the adverse possession begins 
irrespective of whether the rightful owner 18 
in possession of the estate or not.’ It will 
not merely run from the time when the 
rightful owner may succeed in recovering the 
estate. The possession will be deemed to be 
adverse against the rightful owner of the 
estate whoever he may eventually turn out to 
be. On this principle, time in the case of the 
appellant’s possession would run from the 
year 1915 as against the minor. 

In Mohendro Nath v. Nafur. Chandra (2) 
a somewhat similar principle was laid down. 
A took and held possession of land adverse- 
ly to B, and afterwards let it in patni to C. 
B brought a suit for possession against A ; 
and, having obtained a decree, attempted 
to execute it by turning C out of posses- 
sion. Between the date on which A original- 
ly took adverse possession of the land and 
the date on which B-attempted to turn C out 
of possession, more than twelve years had 
elapsed. In these circumstances it was held 
that B’s claim against C was barred by 
limitation; and that C was not bound by the 
decree obtained by B against A, not having 
been made a party to the suit. Similarly, in 
the suit by the deceased zamindar to recover 
possession after attaining his majority the 
present appellant was not made a party. A 
case whichis also relevant upon this point 
is Sham Koer v. Dah Koer (8). The facts of 
that case were that on the death in 1862-of a 


p} 


member ofan undivided Hindu family gov- 


(1) 13M 467, < 

(Q)10LR 531. | 

bia) 29 C 664; 29 I A 132; 8 Sar, 280;6 C WN 657 

{P 0.) ` ig ah = g : ” 
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erned by the Mitakshara Law, his widow’ 
and his son’s widow obtained possession of 
a portion of his property, which they in 1884 
assigned by hibanama to a third person. In 
1894 the reversionary heirs brought a suit 
against the survivor of the widows and her 
assignee toset aside the hibanama and for ’ 
possession. Their Lordships of the Privy 
Council held that the widows being entitled 
only to maintenance out of the estate, their 
possession was adverse to the plaintiffs, 
unless they could show that it was as the’ 
result of an arrangement with them. Their 
adverse possession having continued for more 
than 12 years, the suit was held to be barred 
by limitation. < 


There is another ground upon which it 
must be held that the possession of the . 
appellant was in any case aslverse to the right- 
ful owner. It is that the gift of this property 
tothe appellant was not by a registered in- 
strument.- The gift was therefore not valid. 
The appellant held not under any deed of 
gift, but in a sense adversely even to the 
donor, and therefore all the more so adverse- 
ly to the rightful owner. In a somewhat 
Similar case of an invalid gift, Varada 
Pillai v. Jeevarathnammal (4) their Lord- 
ships of the Privy Council having held that 
the gift was invalid as not being made by a 
registered deed as required by s. 120; Tr. 
Act, held that though the recitals in the 
petitions could not be used as evidence of the 
gift, they might be referred to as explaining 
the nature and character of the possession 
thenceforth held by the donee and such evi- 
dence, they said, in the case before them, 
proved that she in fact took possession in her 
own right when the property was transferred 
into her name, and retained possession until 
the plaintiffs’ claim was barred by more than 
12 years’ adverse possession. Thatis to say, 
she held adversely even against the donor. 
For the respondents it is contended that 
Purushottam.Deo was not an ordinary tres- 
passer. He held possession of the estate as 
claimant to an impartible estate, and so he 
prescribed only towards the title of the 
holder of an impartible estate. Therefore 
the alienation by him under s..4, Impartible 
Estates Act, would ‘be valid for his own life. 
The’ fallacy in this argument lies in the fact 
that Purushottam Deo never acquired any 
title at all. His occupation’ never ripened 
into anything.more than. the possession of a 
trespasser. . Any alienation by him could 


' (4) 43 M 244; 53 Ind. Cas. 901; AT R 1919 P C44 
46 TA 285; (1919) MW N 724; 10 LW 679; 24 O 
W N 346; 38 M L J-313; 18 A LJ 274 (PO)? 
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ne be governed by the Impartible Estates 
ct. f < 

Secondly, it is argued that, whether right- 
ly or wrongly, the zamindar did succeed in 
ousting the appellant after 1932 by realiza- 
tion of the rents from the tepants. In my 
‘view that contention also is unsound. It 
could not be said that the appellant who had 
been realizing the rénts for many years had 
been ousted, either rightly or wrongly, un- 
less and until a claim of hers for recovery 
of rent had failed. She could assert her pos- 
Session only, by recovery of rent, and until 
she had failed to recover rent, it could not 
be said that she had been ousted from pos- 
session. It is argued that Purushottam Deo 
and afterwards his brother had some inter- 
est in the impartible estate, and as such 
- they could- transfer, some interest to the 
appellant who weuld not therefore be in 
adverse possession. The contention that a 
person who has- no right at all to present 
possession can make any valid transfer ap- 
pears to me also incorrect. Lastly, it is said 
that the gift to the appellant was merely of 


a personal right to collect rents, and not a. 


transfer of an interest in property. It was 
the sort of right contemplated by s. 6 (d), 
T. P: Act, and in the case of such a right 
there can be no prescription. For this pro- 
position reliance is placed on a decision of 
their Lordships of the Privy Council in 
Lachhmeshwar Sahai v. Mott Rani (5). In 
that case however their Lordships came to 


a definite finding that the right in question © 


was merely a personal right, and not even 
a life interest in immovable property. The 
interest transferred to the appellant in the 
present case was, in my opinion, a different 
one. It was a sort of jagir, and was an 
interest in immovable property. There is 
therefore no reason why the appellant should 
not successfully establish title by prescription 
and adverse possession. In my view, the 
defendants did not succeed in establishing 
their plea of eviction by title paramount. 
The case was disposed of by the Courts below 
upon the -decision of Issues Nos. 1, 2 
and 4: 

“Whether there is any relationship of landlord 
and ratyat between the plaintiff and the defen- 
dant? Whether the plaintiff has title to the suit 
villages and can maintain the suit? Whether the 
discharge pleaded is true and binding on the 
plaintiff ?’’ 

These issues were decided in favour of the 
defendants, and the suit was dismissed, 

(5) A IR 1939P C 457; 181 Ind. Cas, 359; 1939 OL 
R 338:11 RP C246;5B R 651;43 OWN 729; 1939 
O W N 553; 50 L W 19; (1939) MW N 671; (1939 A 
‘L J 473; 41 Boni. L R 1068; 20 P L T 821;ILR 
(1939) Kar. 274 (P O} f s EN 
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leaving the remaining issues undecided. As 
I hold that Issues Nos. 1,2 and 4 should have 
been decided in favour of the plaintiff, the 
suits will have to goack to the Court of 
first instance for decision of the remaining 
issues: Issue No. 3: “Whether the plaint 
schedule is correct? and Issue No.5: “To 
what rent,if any, is the plaintiff entitled?” 
I would therefore allow these appeals with 
costs. I would set aside the dismissal of these 
suits, and remand them to the Court of first 
instance for decision of the remaining issues 
and for disposal in accordance with law. 
The appellant will get her costs also in the 
Court of the learned District Judge. Costs 
in the Court of first instance will abide the 
final result. 


Harries, C. J.—I agree. 
D, Appeal allowed. 


MADRAS HIGH COURT 
S. R. No. 30252 of 1939 
April 12, 1940 . 
VENKATARAMANA Rao, J. 
MARAGADHAMMAL—APPELLANT 
VETSUS 
YASODHAMMAL—RESPONDENT 

Madras High Court, Original Side Fees Rules, r. 35 
—Probate proceedings—Appeal from judgment 
directing issue of probate—Subject-matter, if capable 
of valuation— Court-fee payable. 

in a probate proceeding no question of ‘title to prop- 
erty is adjudicated as it isnot within the province of 
a probate Court to go into it. The only question before 
it is whether a person died testate or intestate and 
who is entitled to the administration of the estate, and 
if he died testate whether the executor is entitled to 
the grant of probate. The subject-matter of the appeal 
from a judgment directing issue of probate must, 
therefore, be deemed to be incapable of valuation and ` 
the person who is preferring the appeal is entitled to 
put his own valuation upon it. Payment of ad valorem 
fee isnot necessary, 9 Ind. Cas. 538 (4), relied on. 


Mr. K. Narasimha Aiyer, for the Appel- 
lant. 


The Govt. Pleader, for the Crown. 


Order.—The question for decision is, 
what is the court-fee payable on the memo- 
randum of appeal which was presented 
against the judgment of my learned brother 
Somayya, J., in T. O. S. No. 11 of 1938 by 
which he directed the issue of a probate 
aiter declaring the will propounded by the 
respondent to be genuine. The appellant 
paid a court-fee of Rs. 225. The learned 
Master is of the opinion that an ad valorem 
stamp duty is payable under No. 35 ag 
the High Court Fees Rules. The office is of 
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the opinion that under No. 35 the appellant 
has to pay a stamp duty on Rs. 7,615-12-5 
at which the testamentary suit has been 
valued and the same must be deemed to be 
the valuation in the appeal. The appellant 
contends that the subject-matter is incapable 
of valuation, but he however values it at 
Rs. 2,000 and states that the- stamp duty 
paid by him is correct. The question is, 15 
the contention of the appellant sound’? The 
rule governing this matter is No. 35 of the 


Original Side Fees Rules which runs thus : 
“Memorandum of Appeal from a final judgment : 
i S. 
\When the value of the subject-matter o 
the appeal does not exceed ah 
Rs. 2,500 ... KK ae 
And for every Rs. 1,000, or part thereof-in 
excess of Rs. 2,500 ; 
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There can be no question that the appeal 


is from a final judgment: vide Perumal 
Chetty v. Kandaswamy Chetty (1). But the 
question that has to be decided is, what is 
, the subject-matter of the appeal ? - In decid- 
ing this question, the nature of the probate 
proceedings has to be considered. In a 
probate proceeding no question of title to 
property is adjudicated as it is not within 
the province of a probate Court to go into it. 
The only question before ıt is whether a 
person died testate or intestate and who is 
entitled to the administration of the estate, 
and if he died testate whether the executor is 
entitled to the grant of probate. In Pran- 
kumar Pal v. Darpahari Pai (2) Sanderson, 
C. J. described the nature of a probate pro- 
ceeding thus : 

“I propose to consider what is the nature of the 
proceedings in connection with an application for a 
grant of probate. There is no doubt that in such 
proceedings the question of title to property does not 
arise. The question is whether one or other of the 
parties to the proceedings is entitled to present the 
estate. But, when the proceedings are contested, as 
in this case, the Court has to try an issue between 
the parties and which involves the question whether 
the plaintiff is entitled to have a grant of probate or 
whether the person, who has entered a caveat and 
who has become a defendant, has substantiated and 
proved gine defence which he has set up.” 

The learned Chief Justice then referred 
to the case in In the Goods of Colonel 
John Shelton (3) at p. - 17 3: Sanjeeva Raos 
Indian Decisions, Old Series, Vol. 1, p. 590, 
where the nature of the proceedings is de- 
scribed thus: 4 

“A contest for probate is a suit to try the question 
of testacy or intestacy, and that’ administration is 
a matter of civil right.” 

(1) 46 M592: 72 Ind. Cas. 925; A I R 1923 Mad. 
362; 44 M LJ 146; 17 L W 238, (1923) M W N 160; 
32M L T 122. ; 

(2) 54 U 126; 100 Ind. Cas. 797; A I R 1927 Cal. 281; 
BRC W N 254. i 

(3) (1846) Montriou Rep. 167 (173). 
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This is the view. which has also been 
taken by a Bench of this Court in Roprigues 
v. Mathias (4). -In that case the question was 
what is the stamp duty payable in the High 
Covrt on a memorandum of appeal present- 
ed against aneorder granting probate by a 
District Court? In dealing with that ques- 
tion Sankaran Nair and: Munro, JJ. observed. 
thus : l 

“We also think that on principle an ad valorem. 
stamp should not be levied in such cases. The only 
title which the order appealed against gives to the- 
petitioner is the right to administer the estate and 
if he has to sue to recover the estate he will have 
to pay stamp duty on its value. We do not think 
stamp duty on the value of the estate should be 
twice exacted.” 


Having regard to the nature of the right 
that is agitated in a probate proceeding, the 
subject-matter of the appeal in my opinion. 
must be deemed to be incapable of valua- 
tion or the person who is preferring the 
appeal is entitled to put his own valuation 
upon it. In Miss. Eva Mountstephens v. 
Mr. Hunter Garnett (5), the view taken 
was that the subject-matter in dispute in an 
appeal against an order issuing probate was 
impossible to be estimated at a money: value. 
There isno provision in the original side 
rules as to payment of any fixed fee in 
regard to matters which are incapable of 
valuation as provided in the Court Fees Act. 
The only indication that can be gathered 
from the fees rules is a note to Rule-No. 1 
in regard to @ plaint which is that the plaint 
shall contain a statement of the value of the 
subject-matter of the suit for purposes of cal- 
culating the court-fees payable thereon 


under this item. The plaintiff shall, in pre- 


paring the statement, follow as far as 
possible the provisions of s. 7, Court Fees 
Act, 1870, as amended by Mad. Act V of 
1922. Section 7, Court Fees Act, does not pro- 
vide for all cases. It seems to me that if the 
subject-matter of an appeal is viewed to be 
incapable of valuation which in my view is 


‘the correct basis, the minimum fee for the 


memorandum of ‘appeal provided according 
to the High Court Fees Rules, namely, 
Rs. 225, is the proper fee leviable. But if the 
appellant is entitled to put his own valua- 
tion—and he has put his valution here at 
Rs. 2,000—the fee that has been paid is the 
proper fee. I therefore decide that the 
appellant need not pay any further court- 
fee. The Govt. solicitor will get his costs 


“Rs. 35 from the Govt. 


N.-S. -à Order accordingly. 


(4) 21 ML J 481; 9 Ind. Cas, 538; (1911) IM W,N 
237;9M LT 314. sa 4 
(5) 35 A 448; 22 Ind. Cas. 98, 
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BOMBAY HIGH COURT 
Criminal Confirmation Case No. 23 and - 
Criminal Appeals Nos. 448, 449 and 450 ~ 
of 1940. 

i November 19, 1940 ° 
BEAUMONT, C J. AND SEN, J. 
BASANGOUDA YAMANAPPA 
(No. 1)-—AccusED 
VETSUS 


EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), s. 302—Murder— 
Circumstantial evidence, rule as to, stated—Fact that 
accused offers no explanation, if can be used against 

him — Court, if can invent possible explanations— 
Held, all accused were guilty of robbery and mur- 
der. 

The rule as to circumstantial evidence ‘is that it must 
be consistent, and consistent only with the guilt of the 
accused and if the evidence is consistent with any other 
rational explanation, then there is an element of doubt 
of which the accused must be giventhe benefit. No 
doubt one of the circwmstances, which has to be taken 
into account, is the fact that the accused has offered no 

-explanation, or has offered a particular explanation; but 
-it must be borne in mind that in India the accused can- 
not go into the witness-box, and is not bound to give any 
-explanation at all. The fact that he does not open his 
mouth cannot be used against him. Itis clearly the 
. duty of Counsel in defending an accused to point out 
“that the evidence is quite consistent with an explana- 
tion which fits in with the accused’s innocence and 
the Judge is bound to ask himself whether there is any 
-rational explanation of the evidence which is consistent 
with the innocence ofthe accused, and if there is, he is 
_not justified in convicting. A reasonable explanation ‘of the 
-evidence should not be rejected because it is not offered 
‘by the accused. The Court is competent to invent all 
possible explanations and theories which fit in with the 
„evidence and are consistent with theinnocence of the 
. accused when the accused’s statement does not explain 
the evidence against him. 143 Ind. Cas. 46 (1), dis- 
.sented from. 93 Ind. Cas. 42 (2), relied on. [p. 210, 
„cols. 1 & 2.) 

A woman was found robbed and murdered in a village. 

"The three accused who produced the stolen property 

belonged to the same village’ and were acquainted with 
-the deceased. No explanation was offered by them as 
-to the possession of the property but they merely denied 
_its production. The instrument with which the murder 
“was committed was a crowbar : 

Held, that the accused were guilty of robbery but the 
-fact that they were not willing to admit that they 
‘took part in the robbery which was proved against them 
-ought not to prejudice the question whether they com- 
. mitted murder at the same time. [p. 210, col. 1.) 

Held further, that as there was only one instrument 
‘used, it was -probable that only one of the assailants 
„gave the actual blow, and, as it was not known who was 
“the assailant, the accused could only be convicted if it 
was found that there was common intention to commit 
murder within s. 34, I. P. C. The circumstances and 


‘the evidence showed that the accused committed this - 


robbery, and that pursuant to their common intention 


torob the deceased and avoid detection they had the - 


further, intention of murdering her, and that they carried 
‘that intention out. [p. 210, col. 2; p. 211, col. 1] ` ~ 


Mr. S. R.J osh, for the Accused. 


`-Mr. R. A. Jahagirdar, Govt. 
the Crown, . - 
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Beaumont, C. J.— These are three appeals 
by the three accused against their convictions 
by the Additional Sessions Judge of Dharwar 
of the offence of murder, ond there is an 
application to confirm the death sentences 
which the learned Judge passed upon all of 
them. ‘The facts established by the prosecu- 
tion are these. The murdered woman was 
one Mallava, who was aged about sixty-five. 
She and her daughter-in-law Gangava and 
the laiter’s son used to livein the Jamkhandi- 
math in the village of Hulgur. But Gangava 
had some time back opened a hotel about a 
mile away from the math, and she and her 
son thereafter lived in the hotel, Mallava 
used to go there in the day time to take her 
meals, but she went back to sleep at night in 
the math, and Gangava’s son used to go to 
the math every day and spend part of his 
time with Mallava. On the night of March 
20, last, Mallava went back from the hotel to 
the math, and the next morning, when 
Gangava’s son went to the math, he found 
that Mallava had been murdered. She had 
been severely beaten over the head, and there 
is, I think, no doubt that the weapon used 
wasa crowbar, which used to be kept.in the 
math, and which was found near the 
body stained with human blood. The object 
of the murder was undoubtedly robbery, be- 
cause boxes had been broken open, and.a 
large number of ornaments and other articles 
had been taken, though certain ornaments on 
the body of the deceased had not been re- 
‘moved. 


The first evidence in chronological order is 
that of Channava (Ex. 5), who lived in a house 
near to the math. She says that on the day 
before the date on which the murder was 
discovered she went in to pound chillies in 
the math; that Mallava was. there and that 
accused No. 1:camein whilst the witness was 
there sat talking with Mallava, and was still 
there when the witness left about 8 P. m. It 
is not suggested that accused No. 1 commit- 
ted the murder on the occasion of tha visit, 
but it is certainly possible that he went there 
to make sure that Mallava,was alone. Then 
the next witness is Ningappa, (Ex. 6), a ser- 
‘vant of accused No. 1, who on the night in 


‘question was sleeping in accused No. Is 


shop, which is three houses removed from 


“ Jamkhandi-math. He says that on that night 


accused No. 1 went out and returned about 
midnight, and the witness woke up at the 


_ sound of'the door being opened; he asked who 


it was, and accused No. 1 said that it was 
Basangouda, He says that accused No. 41 
opened the lock of his box and put a bundle 


ri 
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into it. He identifies the box as Art. 110, 
and it is proved by the panch, (Ex. 20), 
and the panchnama, (Ex. 22), that this box, 
Art. 110, was subsequently produced from 


the house of accused ..No. 2,- which shows -a ~ 


connection between accused No. 1 and 
accused No.2. Then the. next witness is 
Yallappa (Ex. 11). He says that the day 
hefore he heard of the murder of Mallava he 
had been to a cinema performance and that. 
he left the theatre at midnight. He says: 

_“I was entering my house when I saw the three 
accused coming out of the door of the Jamkhandi- 
math. On their coming near mê I questioned them 
where they had “gone and they told me not to interfere in 
such matters. Then they proceeded to the shop of 
accused No. 1. Accused Nos, 1. and 2 carried `a bundle 
each and accused No. 3 had nothing.”  . ~ . 


Then he adds: ‘‘The~ three accused 
used to meet in accused No. 1's shop always.” 
It is true that that witness did not’. come 
forward until the arrival of the Police Sub- 


_Anspector.and the arrest of. the accused on. 


April 9, -but one may assume, I think, that 
the witness was threatened that he should: 
not speak of what he had seen; and, as 
the learned Judge points out, from the 
fact that .he was examined by the Police 
Sub-Inspector on the day on which accused 
“No, 1 was. arrested, it is probable that his. 
name was mentioned by accused No. 1 
as a possible witness. No.reason is suggest-. 
ed why this witness should give false evi- 
dence, but his evidence is the only direct 
evidence connecting the accused with the 
offence on the night in question. . . 
The other evidence consists of the fact that 
each of the accused produced a substantial 
part of the stolen property, which was identi- 
fied by Gangava. Accused No. 1 produced 
the property from his field, accused No. 2 
from his backyard, and accused No. 3 from 
the roof of his house. .There is no reason 
‘ whatever for rejecting the evidence of .the. 
panch andthe panchnamas as tothe pro- 
duction of the stolen property. It is also. 
prove@ against accused No. 1 that he sold. 
certain of the stolen articles . under a false: 
name on two occasions. I should say that 
the accused in their statements simply deny: 
everything. They deny the production of 
any property, or that they had any connec- 
tion with the offence. | 
be-no doubt whatever that the facts proved,- 
and particularly the possession “by: . the 
accused of all this. property, which was the. 


result of the robbery, justify an inference’: 


that they took part in the robbery. But 
tle further question arises whether thé evi- 
dence justifies an inference that they com- 
mittegl the murder of Mallava. The learned 
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Judge; in discussing the circumstantial evi- 
dence, followed a decision of the High Court 
of Madras in Narayana v. Emperor (1), I 
hawe had occasion before, to consider that 
case, and, though I do not for a moment 
suggest that the decision was a wrong one, I 
do not find myself inagreement with some 
of the dicta of the learned Judges. The 
principal judgment was delivered by Reilly, J. 
but the learned Chief Justice, Sir Owen 
Beasley, concurred in a short judgment. The 
learned Judges differed from certain observa- 
tions made in a previous case before the High 
Court of Madras; Sogaimuthu Padayacyi v. 
Emperor (2), at p. 291, The question with 
which the learned Judges had to deal in 
Narayana v. Emperor (1) was whether an 
inference that the accused, committed murder 
could be drawn from the circumstances of 
the case, including his production of property. 
stolen from the murdered person. They do 
not accept. the statement of Wallace, J. in 
the earlier Madras case to the effect that 

“the Court has to be satisfied not merely that the 
thief could not have come ‘into possession: of the pro- 
perty unless murder had heen committed, but also 
that he could not have-come into possession of the pro-' 
perty unless he himself had taken part in the murder 
or was privy toit.” 3 

Reilly, J. says (p. 237*): ; 

“When it is the duty of a Judge or jury to draw 
from evidence a reasonable inference, it is not their duty 
to find that there was conceivable possibility other than 
the conclusion-which they reach.”’ l 

Later in'his judgment he says (p. 241*):, . 

“I£ the accused offers no explanation, it is not for the 
Judge or jury to invent one. One of the facts before | 
them, which it istheir duty to take into account, is the 
fact that he has offered no explanation.” - . 

Sir Owen Beasley says with .reference 
to Sogarmuthu Padayachi v. Emperor (2) 
that the case is constantly quoted as an autho- 
rity for the principle that Criminal Courts in 
the absence of any explanation by the accus- 
ed can only draw an inference that the. 
accused committed the murder where no 
other inference is possible. I do not think 
the learned Chief Justice in that passage was ` 
merely-emphasizing the word ‘‘possible” as 
distinguished from the word “reasonable.” 
If that were the only point of his observation, 
I should agree that the Court is not bound:to 


‘have regard to possible or conceivable, but 


extremely improbable, explanations of the evi- 


in Narayana v. Emperor (1), staté the law in. 
relation to circumstantial evidence wrongly. 


(1) 56 M 231;-143 Ind. Cas. 46; AIR 1933 Mad. 233; 
34 Cr. LJ 481; 6 M LJ 88; (1932) MWN 801; 37 L 


. W 220; Ind. Rul. (1933) Mad. 261. 


©) 50 M 274 (291); 93 Ind. Cas. 42; A’ IR 1926 Mad, 
638; 27 Cr. L J 394. 4 


- *Pagesof 56 M.—[Ed.]. _ 
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In my opinion, the rule is that circumstantial 
evidence must be consistent, and: consistent 
only with the guilt of the accused, and that 
if the evidence is consistent with any other 
rational explanation, then thefe is an ele- 
ment of doubt of which the accused must be 
given the benefit. No doubt one of the cir- 
cumstances, which has to be taken into ac- 
count, is the fact that the accused has offered 
no explanation, or has offered a particular 
explanation ; but it must be borne m mind 
that in this country the accused cannot go 
into the witness-box, and is not bound to 
give any explanation at all. An accused 
person, who knows the law, is quite entitled 
to say: “The evidence is just as consistent 
with the guilt of somebody else as with 
my guilt, and, thet being so, there is a 
doubt, and you cannot convict me, and I 
am not going to open my mouth.” The 
fact that he does not open his mouth cannot 
be used against him. One must remember 
also that very frequently the accused is an 
illiterate person, and makes a statement 
under s. 342, Criminal P. C., which is 
obviously untrue. Very frequently he is not 
prepared to admit anything, whereas, if he 
was wise, he would admit facts which are 
‘definitely proved against him, and offer an 
explanation about them. But very often he 
will not admit anything. The fact that an 
accused is not willing to admit that he took 
part in a robbery which is proved against 
him ought not to prejudice the question 
whether he committed murder at the same 
time. I-particularly dissent from the view 
of Reilly, J., that it is not the duty of the 
Court to invent possible explanations. 

- I remember many years ago discussing 
with an eminent King’s Counsel in London, 
who afterwards became a Judge on the 
Common Law Side of the High Court and 
was a great Criminal Judge, the effect of the 
introduction óf the Criminal Law (Amend- 
ment) Act of 1898, under which accused per- 
sons were for the first time allowed to give 
evidence in England, and he told me that 
one effect of the Act was to destroy the 
whole romance of defending an accused. 
Formerly Counsel could exercise his inge- 
nuity in inventing possible theories which 
fitted in with the evidence, and were con- 
sistent with the innocence of the accused ; 
but after the accused was allowed to go into 
the box, it was no good suggesting possible 
theories because the facts could be proved 
by evidence. .I only mention that story to 
illustrate my own view of what the duty of 
Counsel and the Court is in India at the pre- 
sent time. It is clearly the duty of Counsel 
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in defending an accused to point out that 
the evidence is quite consistent with an 
explanation which fits in with the accuséd’s 
innocence. In many cases the accused are 
unable to employ Counsel, and in other cases 
Counsel are asked to defend by the Court, 
and such Counsel may be inexperiened, and 
I think that the Judge is bound to ask him- 
self whether there is any rational explana- 
tion of the evidence which is consistent with 
the innocence of the accused, and if there 
is, in my opinion, heis not justified in con- 
victing. A reasonable explanation of the evi- 
dence should not be rejected because not 


. offered by the accused. 


Now, the facts here, first of all, are that 
the three accused produced property which 
had been stolen on the occasion of this 
robbery and murder. That is clearly estab- 
lished. They donot offer any explanation 
of the possession of the property, but merely 
say that they did not produce it. 
sald, that is quite enough to justify an in- 
ference that they were guilty of robbery. 
But is ii enough to justify an inference that 
they were guilty of murder? The murder 
was committed with this crowbar. That, I 
think, is clear, and as there was only one 
instrument used, it is probable that only -< 
one of the assailants gave the actual blow, 
and, of course, we do not know which as- 
sailant it was. Therefore we can only con- 
vict the accused, if we find that there was 
common intention to commit murder within: 
s. 34, I. P. C. In considering that ques- 
tion it is of vital importance to notice that. 
all the accused come from the same village 
as the deceased woman. Accused No. 1 was 
obviously known to her, because he was in 
her house-on the evening on which she was 
murdered and talking to her, and there can 
be no doubt, I think, that she knew accused 
Nos, 2 and 3, who were both from the same 
village. Therefore if these three people com- 
mitted the robbery, they must, I think have 
intended to murder their victim; otherwise, 
she would have given them away to the 
Police. I do not see what’ rational intention 
one can attribute to-the robber or robbers, 
except that they intended to murder the 
woman, to whom they were known. If they 
had come from a different village, or if there 
was any evidence that they had concealed 
their faces behind masks and that the victim 
could not recognize them, then one might 


“perhaps say that the common intention was 


to rob and one of the robbers may have gone 
too far in committing murder. But in aca 

of this sort, the murder of a local inhabitant 
by three men of the village,.I think the only 
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possible intention which one can attribute to 
them. is that they intended to murder her in 
ordér to prevent her giving evidence against 
them. I cannot see any rational explanation 
of the evidence which is consistent with the 
innocence of the accused. Of course it is 
conceivable that somebody else committed 
the murder and robbery, and that that person 
was subsequently robbed by the accused, or 
handed over the property to the accused, but 
that does not seem to me a rational explana- 
tion. If that were the explanation, it is al- 
most inconceivable that the accused would 
not have given it and mentioned who it was 
who gave them the property. There is nota 
particle of evidence that there was any suspi- 
cious character in the neighbourhood of the 
math on the night of the offence. Therefore, 
I think, the theory that the accused might 
have got the stolen property from some third 
party is an instance of an explanation which 
s conceivable, but not rational, nor one 
which any Court can be asked to accept. It 
seems to me that on the evidence the learned 
Judge and the assessors were right in coming 
to the conclusion that the only rational expla- 
nation, which fitted in with the whole of the 
evidence, is that the accused committed this 
robbery, and that pursuant to their common 
intention to rob the deceased and avoid de- 
tection they had the further intention of mur- 
dering her, and that they carried that inten- 
tion out. In my opinion, therefore, the 
appeals must be dismissed, and the death 
sentences confirmed. 


Sen, J—TI agree. 


It is perhaps not altogether safe to rely on 
the uncorroborated evidence of Yallappa 
(Ex. 11) that on the night of the murder he 
saw all the three accused coming out of the 
door of the math at about midnight. He did 
not mention this to anyone in the village for 
about a fortnight though he is one of the 
Walikars in the village, and he would ordi- 
narily “be expected to report a matter like 
this, when he saw two accused persons com- 
Ing out with bundles in their hands, to the 
Police Patil. Besides, his statement that all 
the three accused proceeded towards the shop 
of accused No. 1 is not corroborated by the 
evidence of accused No 1’s servant Ningappa 
(Ex. 6). The evidence of Channavva (Ex. 5), 
again, that she saw accused No. 1 taking -to 
the deceased woman till about 8 P. m. on the 
night of the murder does not materially help 
the prosecution as, according to the prosecu- 
tidh, several, hours elapsed between the mur- 
der and the time when Channavva left the 
mathe We are thus left with the evidence 
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regarding the production of a large number 
of articles by accused Nos. 1, 2 and 3, all of 


.which have been identified by Gangava as 


her own property. -On this point there has 
been no cross-examination. Accused Nos. 1, 
2.and 3 merely said that they did not produce 
any of those articles. The evidence is clear, 
there can be no doubt, that all those articles 
were produced by the accused. The cross- 
examination of the panchas who were present 
at the production of those articles does not 
Show that the accused intended to suggest 
that the discovery was a mere show, the place 
having already been known to the Police, 
We thus come to the conclusion that the ac- 
cused were found with property stolen from 


the house of the deceased. The next ques- 


tion‘that arises.is, whether it is possible from 
this conclusion to arrive at the inference that 
it was the accused and nobody else who had 
committed the murder of the deceased. I 
agree that the decision. in Narayana v. Em- 
peror (1) goes too far, and that it is the 
Court’s duty to speculate, when the accused’s 
statement does not explain the evidence 
against him, as to the possible hypotheses 
that may be made out in favour of the accus- 
ed. The correct principle appears to have 
been enunciated by Wallace, J., in an earlier 
Madras case, Sugaimuthu Padayachi v. Em- 
peror (2). He said (p. 291*): 

“In such a case I am confident that neither law nor 
justice justifies the hanging of a man simply because he 
does not plead guilty to being a thief or a receiver of 
stolen property. The Court has to be satisfied not. 
merely that the thief could not have come into posses- 
sion of the property unless murder has been committed, 
but also that he could not have come into possession of 
the property unless he himself has taken part in the 
murder or was privy to it.” 

It seems to me that it is possible to think 
of three or four theories in the accused’s 
favour. In the first place, it may perhaps be 
said that someone else merely committed the 
murder and went away, having had a grudge 
against the deceased, and that the accused 
came later on the scene and stole the proper- 
ty. There is, however, nothing in the evi- 
dence to show that there was enmity between 
any one in the village or outside and the 
deceased. The Police at first suspected Faki- 
rayya, the son-in-law of Gangawa, as a possi- 
ble culprit. But Gangawa herself says that 
Fakirayya, who had been living with her, 
had left some three weeks before the murder 
in anger as she had asked him fo give some 
medicine to his daughter who had been ill 
but he had declined to do so, and that Faki- 
rayya was also thinking of marrying a second 
wife, his wife (ż.e., the daughter-of Gangawa) 
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having died. This does not suggest that 
Fakirayya had any particular reason to be 
angry with or bore any grudge towards the 
deceased. This theory would require that 
the accused came to know of the murder of 
the deceased woman on the same night as 
she was murdered. ° Accused No. 1’s servant 
Ningappa says that accused No. 1 returned 
to his shop on the same night witha bag: and 
from the evidence it can be presumed that 
the bag contained some of the stolen articles, 
I, therefore, think that this theory is not ten- 
able. 

Secondly, it is perhaps possible to suggest 

that someone else murdered the deceased and 
stole the property and then entrusted the said 
property with the three accused persons, 
There is evidence that there was a fair on in 
the village and a large number of outsiders 
must have been visiting the village. But if 
it was an outsider who had committed the 
offence, then one would expect the stolen pro- 
perty to be removed outside the village rather 
than be entrusted to somebody in the village. 
In any case, if this was what had actually 
happened, one would expect the accused to 
say so in their defence; the offence of keep- 
ing stolen property is not such a grave offence 
as that of murder. This theory again, there- 
fore, does not seem probable. Thirdly, it 
may be suggested that somebody had mur- 
dered the deceased and robbed her of the 
property, and he in turn was robbed by the 
accused. This theory would require that the 
second robbery took place on the same night 
as the first robbery, because, aS I have point- 
ed out above, Ningappa states that accused 
No. 1 was found to have returned to his shop 
on the same night with a bag. This appears 
to me to be a too far fetched theory to be at 
all probable. It requires us to suppose that 
though the name ofthe real offender never 
came to light at all, the three accused persons 
came to know of the commission of the offence 
and decided within a few hours of the same 
to rob him of the stolen property and succeed- 
ed in their object the same night. 

Lastly, it has been argued by the learned 
Advocate for the appellants that it is not im- 
possible that one of the three accused com- 
mitted the murder and that the property of 
the deceased was later on distributed among 
the three accused, so that it is impossible to 
say which of the accused it was who commit- 
ted the murder!’ It has also-heen suggested 
that the original intention of the accused was 
not to commit any murder at all but that as 
the deceased woke up one of the accused 
killed the deceased on the spur of the mo- 
ment, so that, again,-it is not possible. to say 
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which of the accused persons killed her. 
These theories, again appear to me to be 
entirely untenable. Ifit was the intention 
of the accused merely to rob the deceased, I 


think, it must be held that they came to the - 
scene of the offence with the deliberate object `` 


of killing the deceased also, They must in 
that case have intended to break open the 
trunk and the box which contained the valu- 
able properties of the deceased, and they 
could not expect that those could be broken 
open without waking up the deceased; they 
must have intended to remove the only evl- 
dence of their crime by doing away with the 
deceased. Nor does it seem possible that it 
was only one of the accused who entered the 
house and committed the offence and later on 
distributed the spoils to other persons. If he 
took the help of the other accused persons in 
concealing or disposing of the property, it is 
far more reasonable to think that the three 


accused were associated together in the oN 


fence from the beginning. It thus seems to 


me impossible to escape the conclusion that , 


all the three accused must have been con- 


cerned with the offence from the beginning ` 


1. e., from the inception of the plan to com. 
mit theft and that the plan must have been 
to commit the theft by killing the deceased 
woman. The evidence, in my opinion, is not 
consistent with the guilt of somebody else or 
only with the guilt of one or some of the 
accused. I, therefore, think that ail the 
three accused have been rightly convicted of 
the murder of the deceased. It was a cold- 
blooded and deliberate murder, and there 
can be no doubt that the proper sentence in 
such a case is the sentence of death. 


S. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No. 245 of 1938 
, September 3, 1940 n 
PANDRANG Row AND ABDUR RAHMAN, JJ.. 
K. M. Sr. K. LANKARAM— APPELLANT 
versus 
O. K.8.SUNDARAGOPALA ATYAR AND 
OTHERS—-RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXI, 
7.83, s. 64 — Judgment-debtor mortgaging and sub- 
sequently selling same property under r.83- Purchaser 
undertaking to discharge mortgage — Decree satisfied 
—Hortgagee, if has prior title against purchaser— 
Mortgage or lease under r. 83, whethercan be executed 
by judgment-debtor alone—Such transaction, ` whether 
under or by reason of attachment — Scope of r. 85— 
Application contemplated by—Sale under 7.83, nathre 
of —Whether by or under order of Court — Private 
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gage, if void against purchaser ‘because of its execution 
after attachment of property covered thereby or by 
reason of s.52, Transfer of Property Act (IV of 1882) 
—Transfer of Property Act (IV of 1882), s. 52 -At- 
tachment — Right to property is not directly and 
specifically in question — Lien - Salvage— Principle of 
salvage lien applies to India— Person making payment 
for his own benefit to save his property or under per- 
paka covenant binding on him— Principle does not 
apply. . 

A judgment-debtor executed under O. XXI, r. 83, 
Civil P. C., a mortgage of the property ordéred to be 
sold but as the money raised was insufficient to satisfy 
the decree he subsequently sold the same property 
and satisfied the decree in full by depositing the sale 
proceeds into the Court. Mortgagees brought a suit to 
enforce the mortgage in which the purchaser claimed a 
priority over the mortgagees on the ground ofan equit- 
able lien or chargein his favour : 

Held, that the plaintiffs were bona fide mortgagees 
for value and though if the attachment had continued 
and the sale confirmed, their mortgage would have been 
infructuous as against the attaching creditor, yet they 
had a prior title as against the subsequent purchaser 
who did not only appear on the scene much later but 
who knew of the plaintiffs’ mortgage and had entered 
Into an agreement to discharge the same. Hence the 

jurchaser’s contention that he was entitled to priority 

ayar the mortgagee’s claim by reason of equitable 

charge in his favour could not be upheld. 135 Ind 
Cas. 609 (17), referred to. ([p. 221, col. 1.] 

{Case-law distinguished.] 

The modes of alienation, 2. e., the mortgage or lease, 
under r. 83, O. XXI canbe available only to an owner 
of the property (3. e., to the judgment-debtor) and not 
to,a Court. This method of dealing with the property 

‘cannot be held to be under or by reason of the attach- 
ment. [p. 216, col. 1.] 

The provisions of O. XXI, r. 83, contemplate an 
application by a judgment debtor after an order for 
the sale of immovable property is made but before 
a sale is actually held. This is sobecause the order 
that can be passed on an application under that 
rule is for the: postponement of the sale of the proper- 
ty comprised in the order for sale and not one for the 
postponement ofthe confirmation of sale. Hence when 
& sale has already been held although not actually 
confirmed, an application cannot be made to the Court 
within the terms ofr. 83. [p. 215, col. 2.] 

The sale contemplated by r. 83, O. XXI is a private 
sale and notone by the Court. The Court’s sanction 
is only sought to stay its hands so that the property 
which was ordered to be sold may not be putto sale 
and the operation of s. 64, Civil P. C., avoided. The 
sale, mortgage or lease, as the case may be, would be 
taken to have been authorized by the Court not in pur- 
suance of an attachment but in spite of the attachment 
and this despite a possible opposition by the decree- 
holder. The mere fact thata certificate is granted can- 
not be taken as showing that the judgment-debtor when 
alienating his own property was doing so on behalf of 
the Court. Nor can it be contended that in so far as 
the alienation authorized by the Court under r. 83 
could not become absolute until it was confirmed by the 
Court and-as the provision contained in O. AKI, r. 92 
in regard tothe confirmation of sales held hy Courts 
is similar to the one found in proviso 2 to sub-cl. (2) 
of r. 83, if must be held that the sales authorized by 
this section are also made under the orders of Court. 
153 Ind. Cas. 819 (1) and Shivlingappa v. Chanbasap- 
pa (2), relied on. [p. 216, cols. 1 & 2.) 

Hence a private purchaser under O. XXI, r. 83 cannot 

brought within the ambit of s. 64, Civil P. O., and 
h@d tohavea claim enforceable under the attach- 
ment. A mortgage under r. 83 is not,- therefore, void 
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on account of it being executed after the attachment 
of the property covered thereby, against a subsequent 
DUTA of the property under r. 83. [p. 217, col. 


The subsequent purchaser cannot be regarded as 
deqree-holder’s representative by reason of his purchase 
and both the mortgagee and the subsequent pur- 
chaser must be deemed to be standing in theshoes of 
the judgment-debtor alone who mortgaged the proper- 
ty first to the former and subsequently sold it to the 
latter. Section 52, T. P. Act cannot, therefore, apply 
and the mortgage cannot be said to be void against the 
purchaser by reason of the doctrine of lis pendens as 
having been executed during the pendency of execu- 
tion proceedings. [p. 218, col. 2.] 

[Case-law referred to.] 

The right toa property cannot be said to be ‘direct- 
ly and specifically in question’ after its attachment 
in execution of a money decree. This would be parti- 
cularly so in cases where the attachment remains un- 
disputed by a judgment-debtor or any other person. 
122 Ind. Oas. 679 (3) and 6 Ind. Cas. 40 (4), relied 
on. [p. 218, col. 1.] 

The principle of salvage lien is applicable to India. 
Nugendrachunder Ghose v. Sreemutty Kaminee Dossee 
(13) and Dakhina Mohan Roy v. Saroda Mohan Roy 
(14), relied on. (p, 220, col. 2.) i 

This principle, however, cannot be applied to cases 
where a person makes a payment for his own benefit 
to save a property which belongs to him or when he 
was under a personal covenant which he was bound to 
carry out. [2b2d.] 


A. against a decree of the Principal, Sub- 
Judge, Madura, dated January 15, 1938. 


Messrs. B. Sitarama Rao and A. Nara- 
sumhachariar, for the Appellant. 

Messrs. O. V. Baluswami, C. Venugopal- 
chari and W. S. Krishnaswami Naidu, for 
the Respondents. 


Abdur Rahman, J —This appeal arises 
out of a suit instituted in the Court of the 
Subordinate Judge at Madura on the basis 
of a mortgage-deed (Ex. A) executed by or 
on behalf of defendants Nos. 1 to 4 on July 
29, 1921, in the plaintiffs’ favour. The only 
points for decision in this appeal relate to 
the enforceability of this mortgage-deed and 
to the lien claimed by the appellant, who 
was defendant No. 5 in the suit, on account 
of a payment made by his father in satisfac- 
tion of a money decree passed in O. S. No. 135 
of 1920 against defendants Nos. 1 to 4.- 

The facts which have led to this litigation 
may be briefly stated. A decree for a sum 
of Rs. 14,180-11-2 was passed against defen- 
dants Nos. lto 40n November 11, 1920, in 
0O. S. No. 135 of 1920. The decree-holder 
made an application for execution and attach- 
ed various items of property including the 
one (Item No. 3 in those proceedings and 
Item No. 1 in the present suit) with which we 
are concerned in this appeal. The attach- 
ment was made on December 13, 1920. Dur- 
ing the continuance of this attachment, seven’ 
items of property including Item'No.1, were 
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mortgaged by the judgment-debtors with the 

plaintiffs for a sum of Rs. 9,000 on July 29, 

192], (Ex. A). Out of this money, a sum of 
Rs. 5,000 was deposited by the judgment- 
debtors on August 1, 1920, towards the 
decree passed in O. S. No. 135 60f 1920 and 
an application Ex. V, was made by them at 
the same time for the grant of a month’s 
time for paying the balance of the decretal 
amount by alienating the properties under 

attachment. This application was accepted. 
and in accordance with this undertaking 
contained in the mortgage-deed, Ex. A the 
plaintiffs deposited two more sums of 
Rs. 1,050 and Rs. 1,450 on the two following 
days (that is, on August 2 and 3, 1921). The 

lodgment schedules on the record show that 
all these three items of Rs. 7,500, were 
deposited in Court towards the amount of 
the decree passed® in O. 8. No. 185 of 1920. 

The balance was partly deducted by the 

plaintifis towards their own dues and partly 
paid by them on behalf of the judgment- 

- debtors. The decree was not wholly satisfied, 

and the Court, after the lapse of the time 
granted by it in pursuance of Ex. V. pro- 
ceeded to execute the decree. The pro- 
clamation of sale is not in evidence and we 

are not, for that reason, in a position to know 

the amount for which the sale was ordered. 

But having regard to the fact that Rs. 7,500 
were paid towards the decree passed in O. 5. 

No. 135 of 1920 we must presume that this 

sum must have been duly credited in partial 

satisfaction of that decree. Anyhow the exe- 

cution took its course and Item No. 3 of that 

suit was sold in auction on October 25, 1921, 

for a sum exceeding Rs. 16,000. Before the 

sale was confirmed, the judgment-debtors 

applied to the Court on November 25, 1921, 

for permission under O. XXI, r. 83, Civil 

P. C , to sell Item No. 3 privately and also 

to alienate three more properties (Items Nos. 4 
to 6, Ex. IV) in the same manner. This was 

granted on the same day but the Court 
imposed a condition, as required by that 
rule on the judgment-debtors that the -whole 
of the sale proceeds or other amounts raised 
by creating an incumbrance should be de- 
posited by them in Court. 

A certificate was granted under the pro- 
visions of the same r. 83 (2) and the judg- 
ment-debtors executed a sale-deed of Item 
No. 3 of property on the very next day in 
favour of Kuppuswami, the father of defen- 
dants Nos.5 and 6, fora sum of Rs. 22,500 
(Hx. 1). Out of this amounéi a sum of 
Rs. 17,200 had been deposited by Kuppu- 
swami in Oourt along with the judgment- 
debtors’ application; Ex: IV; on November 
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25, 1921, z.e., a day before the sale-deed was 
executed and the balance of Rs. 5,800 was 
deposited on December 10, 1921. Exhibit 3 
which is copy of the lodgment schedule, how- 
ever, shows that this latter sum of Rs. 5,300 ` 
was, paid towards the decree passed against 
the same judgment-debtors in another suit (O. 
S. No. 40 of 1921) Since ltem No. 3 of property 
which defendant No. 5's father had purchas- 
ed under Ex. | had been auctioned in execu. - 
tion of the decree in O. S. No, 135 of 1920, it 
may be fairly presumed that the sum of 
Rs. 17,200 was deposited by him in the exe- 
cution of that decree. On payment of this 
money into Court the decree in O. S. No, 185 
of 1920, was completely satisfied, the sale by 
the-Court was set aside and the attachment 
made on December 13, 1920 deemed to be 
withdrawn. The sale in Kuppuswami’s 
favour was subsequently confirmed by the 
Court under the provisions of O. XXI, r. 83, 
Civil P. C. It may be mentioned here that on 
the same date on which the sale-deed i 
Kuppuswam1i’s favour was executed, 7. e., on 
November 26, 1921, the judgment-debtors 
executed another agreement Ex. Hin Kuppu- 
swamu’s favour under which they agreed to 
mortgage certain other properties with him 
in consideration of his paying a few other 
debts including the one which they had 
taken from the plaintiffs under the mort- 
gage-deed Ex. A. The original of this docu- 
ment has not been produced but the lower 
Court has found that it must have been in 
the possession of defendant No. 5 and this 
finding has not been challenged before us. ; 
No money was paid in pursuance of Ex. H 
to the plaintiffs and they brought the -pre- 
sent suit on the basis of their mortgage-deed 
Ex. A. This was resisted by the appellant 
and his sister, (defendants Nos. 5 and 6 in the 
suit) on several grounds. The validity of the 
mortgage-deed Ex. A was first of all ques- 
tioned for the reason that it was executed by 
the judgment debtors during the pendency 
of the attachment. It was contended that 
although the properties attached in thés exe- 
cution were not sold through Court, yet the 
private sale effected by the judgment-debtors 
after a certificate had been granted by the 
Court under O..XXI, r. 83 (2) and after it was 
duly confirmed under the provisions of that 
section must be regarded to be a substitute 
for a sale through Court and the attachment 
effected before the mortgage Ex. A must 
enure to the benefit of the person who pur- 
chased the property with the sanction of the 
Court. It was conceded by Mr. Sitarama R 
that an alienation of a property effected if 
a judgment debtor even after it was attach- 
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ed is not void against the whole world; but 
it-would be so, he said, against any person 
who dealt with the property under the 
orders of the Court, meaning thereby that 
as the sale of Item No. 3 of property to his 
client was made by reason of the attachment 
under what he calls to be the Court’s order, 
it would be void as against him. j 
The second objection raised by the learned 
Counsel for the appellant against the validity 


of the mortgage-deed, Ex. A was that of lis. 


pendens. It was urged that in so far as the 
mortgage Ex. A was effected after attach- 
ment and during the continuance of the exe- 
cution proceedings in which the appellant’s 
father purchased the property, it fell within 
the mischief of s. 52, T. P. Act. The third 
and the last point raised on behalf of the 
appellant was in regard to an equitable lien 
which he claimed on the property (Item No. 3 
In those proceedings) as the auction sale of 
this item was set aside in consequence of the 


payment made by his father and this would, 


it was argued, give a priority to the appel- 
lant over the plaintiffs. This contention was 
supported by the learned Counsel for the 
appellant on more or less the same principle 
as on which salvage liens are granted or 
recognized by Courts in maritime cases or 
immovable property of one person is, by 
operation of law, made security for the pay- 
ment of another. The last of these points 
was not raised specifically in the pleadings 
or before the lower Court. Nor was any 
‘specific ground taken when the appeal was 
preferred to this Court ; but as it raised a 
point of law. and the objection on behalf of the 
respondents was raised almost when the argu- 
ments on this point were being concluded by 
the learned Counsel for the appellant, we 
permitted the arguments to be continued. . 

The objections raised by the appellant 
and his sister were overruled by the trial 
Court and a decree was passed in favour of 
the plaintiffs. Aggrieved by this decree, de- 


fendant No. 5 appeals. From what has- 


been Said it would be clear that the mortgage 
deed Ex. A came into existence, after the 
third item of property had been attached 
and put to sale by the Court although it 
(i. e., the sale) was not confirmed and even- 
tually set aside. There can also be no doubt 
that the sale to the appellant's father was 
made with the permission of the Court 
under O. XXI, r. 83, Civil P. C., and all the 
formalities mentioned in’ that rule were 
complied with. The points for determina- 
tlon in regard to the first objection of the 
a®pellant are’: (1) What was the nature of 
the sale to the appellant’s father ? (2) Is 
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the claim in respect of the sale to the 
appellant’s father covered by the expression 
“claims enforceable under the attachment” 
used in s. 64, Civil P. C.? (3) Was the mort- 
gage to the plaintiffs consequently void as 
against the appellant’s father ? 

To decide the first point it would. bê 
necessary to examina the provisions of 
O. XXI, r. 83, Civil P. C. It contemplates an 
application by a judgment-debtor after an 
order for the sale of immovable property is 
made but before a sale is actually held. This 
is so because the order that can be passed on 
an application under that rule is for the 
postponement of the sale of the property 
comprised in the order for sale and not one 
for the posponement of the confirmation of 
sale. But the sale had in execution of O. §. 
No. 135 of 1920 been, as,pointed out before, 
already held, although not actually confirm- 
ed. How could then an application be made 
to the Court within the- terms of this rule ? 
An application under O. XXI, r. 89 was 
competent but this could not have helped the 
appellant’s case. Let us suppose however 
that the application under r. 83 was enter- 
tained, as it seems to have been done, how 
could the Court agree to sell the property to 
defendant No. 5’s father when it had been 
actually sold to someone else and the sale 
was not set aside? Another sale by the 
Court was, in the circumstances, out of 
question. Was the sale to the appellant’s 
father then being made, as contended, under 
the orders of the Court? Orwas it simply 
being done with the sanction of the Court ? 
That there is a grat deal of difference 
between the two is obvious. The Court is 
not, in the latter case, being approached to 
order any sale of the property. It could not 
have done so. It simply authorized the 
judgment-debtors at their request to deal 
with the- property privately, if they could. 
But the judgment-debtors were not compell- 
ed to alienate the property privately. They 
might have, in spite of the sanction, done 
nothing or might not have been able to find a 
suitable purchaser or alienee. 

In view of what we have said, the answer 
to the first question is quite clear ; but let 
us examine the provisions of O. XXI, r. 83 
even if they are supposed to be applicable 
to the facts of this case. The terms of sub- 
cl. 1 indicate clearly that it would apply 
only when the judgment-debtor wishes to 
pay off the decree passed, against him “by 
the mortgagé or. lease or private sale of such 
property” as has been ordered to be sold 
by the Court. The first two modes of alie- 
nation, i.e., the mortgage or lease, can be 
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avallable only to an owner of the property 
(i. e., to the judgment-debtor) and not toa 
Court. If a judgment-debtor does not wish 
to part with his property permanently and 
‘is willing -and able to alienate it tempora- 
rily and is desirous of raisingethe money in 
that manner, he may be allowed to do so 
by a mortgage or „lease of his property. 


This method of dealing with the property 


cannot be held to be under or by reason of 

.the attachment. When we come to the third 
mode, 2. e. tothe sale by which the money 
could be raised, we find the word ‘private’ 
prefixed, thereby leaving no room for doubt 
that the contemplated sale is a private sale 
and not one by the Court. Moreover, the 
language of the sub-clause which shows that 
the judgment-debtor’s power is not restricted 
to sell or otherwise alienate his property 
-which was under attachment or ordered to 
be sold, but he may satisfy the decree by 
the alienation of a property which is wholly 
different from the onè that was being sold 
by the Court would also show that the 
alienation contemplated by this clause is 
one by a private treaty only and the Court’s 
‘sanction is only sought to stay its hands so 
‘that the property which was ordered to be 
sold may not be put to sale and the operation 
. of s. 64, Civil P. C., avoided. - 

During the course of his argument Mr. 
Sitarama Rao placed his reliance on sub- 
cl. (2) of r. 83. It provides for the grant of 
a certificate to a judgment-debtor authoriz- 
ing him to make the aforesaid mortgage, 
lease or sale and this in spite of the provi- 
sions contained ins. 64, Civil P. ©. Under 
that section any private alienation of the 
property attached by a Court would be 
void as against all claims enforceable under 
the attachment. But sub-cl. (2) of r. 83 
provides that the certificate granted by the 
Court would authorize a judgment-debtor 
to make the alienation in spite of that 
provision. In other words, the sale, mort- 
gage or lease, as the case may be, would be 
taken to have been authorized by the Court 
not in pursuance of an attachment but in 
spite of the attachment and this despite a 
possible opposition by the decree-holder, 
The mere fact that a certificate is granted 
cannot be téken as showing that the judg- 
ment-debtor when alienating his own pro- 
perty was doing so on behalf of the Court. 
The attachment cannot be said to have 
divested the judgment-debtor of his ‘title to 
the property or to have vested any title in 
- the Court. It only restrains the judgment- 
débtor from alienating his property and 
that is all. The grant- of certificate to the 
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judgment-debtor removes the bar or impedi- 
ment and he becomes authorized to alienate 
it on the condition that all moneys in res- 
pect of such an alienation are deposited 
into Court and not retained by the judg- 
ment-debtor. The condition of deposit is 
thus substituted in place of the absolute 
prohibition and the rigidity of the order of 
attachment released. A subsequent aliena- 
tion by the judgment-debtor could not be 
held to have been made either under or by 
reason of the attachment. 


It was next contended that in so far as 


‘the alienation authorized by the Court 


under r. 83 could not become absolute until 
it was confirmed by the Court and as the 
provision contained in O. XXI, r 92 in regard 


40 the confirmation of sales held by Courts 


is similar to the one found in proviso 2 to 
sub-el. (2) of r. 83, it must be held that the 
sales authorized by: this section are also 
made under the orders of Court. The 
language of proviso 2 to sub-cl. (2) in r. 8 

does, it is true, bear a close resemblance to 
that employedin r. 92; but this is simply 
because the Court has to satisfy itself in 
either case that the proceeds of aliena- 
through the Court or 
privately have been deposited in Court. 
Since the result to be achieved in either 
case is the same, there is nothing surprising 
that the language of the two sections is also 
similar in that respect but this does not 
show that the acts by which the same result 
is proposed to be achieved are necessarily 
similar in charactar themselves. A sale 
by the Court in pursuance of an attachment 


-cannot be said to be the same thing as a 


sale by a judgment-debtor independent 
or in spite of the attachment. Title in the 
first case is conveyed by operation of law 
and any alienation by the judgment-debtor, 
if contrary to the attachment is void against 
all claims enforceable under the attachment, 
while title in the other is conveyed by the 
judgment-debtor himself, who canno{ dero- 
gate from his grant even if made after the 
attachmept. The correctness of the decision 
by the Division Bench of this Court in 
Narayana Goundan v. Appavu Goundan (1), 


-was not questioned by the learned Counsel 


for the appellant, but it was attempted to be 
distinguished on the ground that the sale in 
that case was not actually confirmed by the 
Court. The actual reason for the decision 
‘given by our learned brother King, J. was, 


‘we take it, contained in the | 
(1) 58 M 392; 153 Ind. Cas. 819; A I R 1934 M&d 


727; 67 MLJ 741; 40 L W 720; 7 R M 374. 


? 
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sentence : fe i a 

“We entirely fail-to see how the sub-section (sub- 
el. 2, O. XXI, r. 83) can possibly refer to an attach- 
ment made subsequent to the issue of the certificate or 
affect any claims enforceable under that subsequent 
attachment.’ l 


Other observations in regard to the effect 


of a'want of confirmation on “a hypothe- ` 


tical mortgagee,’ as our learned brother 
King, J. puts it, must be in the nature ofan 
obiter. What the decision in that case would 
have been ifthe sale was actually confirmed 
by the Court under O. XXI, r. 83, Civil 
P. C., in spite of an attachment of the same 
property by another Court, it is unnecessary 
to guess. The Division Bench was not called 
upon to answer that question and any gene- 
ral observations cannot be, although entitled 


` to great respect, regarded as authoritative. 


A Division Bench ofthe Bombay High Court 
in Shivlingappa v. Chanbasappa (2), has 
taken the view which has appealed to us 
and we find ourselves in respectful agree- 


„ient with the same. We have, for the 


above reasons, no hesitation in holding that 
the sale under O. XXI, r 83 is a private one 
and cannot be held to be a sale either’ by or’ 
under the orders of the Court. 

“ Having decided the nature of the sale 


_ made to defendant No. 5’s father, the ans- 


wer to the second point does not present any 
difficulty. The plaintiffs’ mortgage shall be, 
to use the language of s. 64, Civil P. C., void 
only when the sale to defendant No. 95 
father can be said to be a claim enforceable 
under the attachment made on December 18, 
1920. The point to decide is if it is so. Can 
the claim by defendant No. 5 be said to be 
enforceable under the.attachment if the 
sale to his father wasa private sale made 
by the judgment-debtors not in a pursuance 
of, butin spite of, the attachment. It cannot 
be so as defendant No. 5's father acquired 
the judgment-debtor’s rights only by means 
of a contract and not independently of the 
judgment-debtors’ will as he would have 
done if he had . purchased the property after 
it wassattached’ and sold by the Court. It 
cannot be denied that if the decree-holder 
were otherwise satisfied and the attachment 
had, in consequence, became ineffectual, any 
private alienation by the judgment-debtor 
would have been, even if made during the 
continuance of the. attachment, valid and 
binding. This is only because an alienation 
by a judgment-debtor is not, after attach- 
ment, wholly void but only voidable at the 
option of those at whose instance the attach- 

ent was effected or in whose interest it 
ks continued and that alsoto the extent 

(2) 30 B 337; 8Bom.L R16.  . 2 
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that those claims were enforceable under 
the attachment and no further. On account 
of attachment, an auction-purchaser of a 
property in a salein invitum has a supe- 
rior title and may have a better one than the 
judgment-debtgrs posssesed on the ‘daté of 
the sale but this is the result of the provi-. 
sions contained in s. 64, Civil P. C. A pri- 
vate purchaser under O. XXI, r. 83 could 
not be brought within tha ambit of 5. 65, 
Civil P. C , and held to have a claim enforce- 
able under the attachment. An attachment 
and a subsequent order for sale may have 
been the cause ofthe alienation in favour 
of a private purchaser but inasmuch as' a 
private sale with the Court’s sanction 15 
absolute against all claims enforceable under 
the attachment it cannot itself be regarded 
as a Claim enforceable under the attachment. 
In fact the moment the wifole of the decre- 
tal amount is paid and the decree satisfied, 
the attachment ceases to exist under 0.-XXI, 
r. 53, Civil P. C., not because the object of 
the attachment has been achieved by its 
exercise but because the subsistence of the 
attachment has been rendered unnecessary. 
It is impossible for us to extend the scope of 
s. 64 and to hold the same to be applicable to 
private sales as well. We must for the above 
reasons hold that the expression “claims 
enforceable under the attachment” does not 
cover the claim in respect of the sale made 
by the judgment-debtors to the appellant’s 
father. In view of our decision on the first 
two points, if necessarily follows that the 
plaintiffs’ mortgage cannot be in our opinion 
held to be void on account of the attachment 
in December 1920. e 
The next objection raised to the validity 
of the mortgage deed Ex. A is that of lis 
pendens. The appellant’s contention is that - 
a ‘lis’ came into existence aS soon as the 
third item of property was attached in pro- 
ceedings in execution of the decree and in 
so far as the whole of this item of property 
became liable to be sold in these proceedings 
it could not have been otherwise ‘transfer- 
red’ or ‘dealt with’ except under the autho- 
rity of the Court ‘so as to affect the right 
of any other party’ such as, according to 


‘the learned Counsel for the appellant, his 


client is. By accepting the mortgage from 
the judgment-debtors, the plaintiffs, accord- 
ing to Mr. Sitarama Rar, stood in their 
shoes and by purchasing the whole of the 
attached property with the -sanction of the- 
Court, “his client’s father, stood in those of 
the decree-holder. It was. urged that the 
order of the Court sanctioning the sale, was 
binding on the judgment-debtors and. their ; 
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alienees, the present plaintiffs, and since the 
mortgage was executed by the judgment- 
debtors during the pendency of the proceed- 
Ings in execution, the rights of the appel- 
lant’s father remained unaffected. ° 
The right to a property cannot be said to 
be ‘directly and specifically in question’ 
after its attachment in execution of a 
money decree: see decisions in Saroop 


Singh v. Nar Singh (3), and Mahadeo Saran - 


Sahu v. Thakur Pershad Singh (4). This 
would be particularly so in cases where 
the attachment remains undisputed by a 
judgment-debtor or any other person. But 
if an attachment can be said to give rise 
to a lis at all, it could only be in respect 
of the liability of the property to be sold 
in execution and for nothing else. This is 
not the point that arises for consideration in 
this case. The qfiestion here is whether a 
lis can be said to have come into existence 
simply because the judgment-debtors made 
an application under O. XXI,- r. 83, Civil 
P. C., and if so what that lis was. The only 
order that could be passed on that applica- 
tion was either to grant time to the judgment- 
debtor for the purposes stated in that rule 
or not soto do. TheCourt could not grant 
permission to the judgment-debtors to 
mortgage, sell, or lease the attached pro- 
perty free of any subsequent encumbrance, 
which they might have created after the 
attachment andin the absence of any such 
order, it would be incorrect for the appellant 
to contend that he purchased the property 
free of the encumbrance created by the 
judgment-debtors in favour of the plaintiffs. 
Since the essence of s. 52, T. P. Act, is that 
a transaction entered into during the pen- 
dency of a suit or proceeding cannot prejudice 
the interests of a party to the suit or pro- 
. ceeding who is not party to the transaction, 
let us ascertain whether the mortgage to the 
plaintiffs effected the rights of “any other 
party” within the meaning of the expression 
used in that section. 

-It has been already held by us that the 
sale by the judgment-debtors in favour of the 
appellant’s father in spite of a certificate and 
subsequent confirmation by the Court was 
of a private nature. We are unable to see 
how the appellant’s father can be said to be 
standing in the decree-holder’s shoes. It may 
be that the necessity for a certificate and 
subsequent confirmation arose on account of 
the attachment made at the decree-holder’s 
instance; but fhis would not make the 

(3) A I R 1929 All. 846;122 Ind. Cas. 679; Ind. 
Rul. (1980) All. 279. ` ' - 

(4) 14 O W N 677; G Ind. Cas. 40; 11 CL J 528. 
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private vendee a representative of the decree- 
holder. The contention, therefore, that the 
appellant's father was the decree-holder's 
representative is untenable and both the 
plaintifis and the appellant’s father must 
be held to be standing in the shoes of the 
judgment-debtors alone who mortgaged the 
property first to the former and sold it 
subseqyently to the latter. Ifthat be the 
correct position and we take it to be so, s. 52, 
T. P. Act, would have no application to the 
facts of this case. The alienation mention- 
ed ins. 52 must be such as “to affect the 
rights.of any other party thereto’ and not 
the rights of the person who dealt with the 
property or of those who stand in his shoes. 
The judgment-debtors are, it cannot be 
denied, bound by the mortgage which they 
created in plaintiffs’ favour. Having mort- 
gaged the property to the plaintiffs, it was 
nolonger in their power to derogate from 
the grant which had been made to the 
plaintiffs and they could not, in thw 
circumstances, alienate, anything more than 
the equity of redemption. The decree- 
holder’s right in execution was only to bring 
the property to sale and had the property 
been sold through Court, the purchaser would 
have brought the judgment debtor's right, . 
title and interest as it existed on the date 
of the attachment regardless of any aliena- 
tions that might have been made during 
the continuance of the attachment. But this 
would be so in virtue of the provisions 
continued in s. 64, Civil P. O., and not on 
account of any. doctrine of lis pendens. 
The contention that every alienation by a 
judgment-debtor during the pendency of an 
execution application would be hit by the 
provisions of s. 52, T. P. Act, was repelled by 
Sir John Wallisin Chamiyappa Tharagan 


v. Rama Iyer (5) in the following words: 

“Tf this contention were well founded, an attachment 
would be unnecessary as the mere filing of the execu- 
tion petition would be sufficient to prevent alienation. 


With great respect to the learned Ohief 
Justice, as he then was, we find ourselves in 
complete agreement with his observation and 
feel that the observation by Pakenham 
Walsh, J. in Velayuda Mudalt v.Co-operative 


. Rural Credit Society (6), was too general 


and, in view of the fact that the properties 
although sold as free of encumbrance were 
found to be subject toa prior mortgage, per- 
haps unnecessary. Reference was made in 
the course of his arguments by the learn- 


(5) 40 M LJ 65; 62 Ind. Cas. 121; AT R 1921 Mad. 
30; 44 M 232. h 

(6) 57 M426; 148 Ind. Cas. 1098: AIT R 1934 Mah. 
40; 66 ML J 90; 38L W 880; (1933) M W N 1398; “6 
R M 567. . < ` a 
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ed Counsel for the -appellant to the deci- 
sions of their Lordships of the Privy 
Council in Suraj Bansi Koer v. Sheo 
Prasud Singh (7) and Anantapadmanabha- 
swami v. Official Receiver of Secunderabad 
(S), but it is unnecessary in this case to 
decide the question whether a charge was 
created by the attachment in favour of the 
attaching creditor or whether the judgment- 
debtors’ interest had been brought by attach- 
ment under the control of the Court for the 
. purpose of executing the same so as to pre- 
clude the accrual: of title by survivorship 
in the event of the judgment-debtor’s death. 
Even if a charge is assumed to have been 
created in favour ofthe attaching creditor, 
it could not possibly -help the appellant as 
long as he is not found to be a representa- 
tive of the attaching creditor and the pro- 
perty is not found to have been sold in 
pursuance of the attachment. We have 
already found that the appellant’s father, 
vas not a representative of the decree-holder 
and know fora fact thatthe property was 
not sold by the Court in pursuance of the 
attachment. Indeed, the attachment must 
be deemed to have come to an -end: as soon 
as the decree was satisfied and the moment 
the attachment ceased to exist, the private 
alienation of the property during the con- 
tinuance of the at-achment would take effect 
and have priority over the subsequent 
alienee when both the alienations were made 
by the same persons. The decision in 
Venkatachalapatht Rao v. Venkatappayya 
(9) does not help the appellant as the attach- 
ment was found to have been effected in 
that case before a stranger had purchased 
the property pending execution and it was 
held that he was bound by the decision of 
the Court regarding the subsistence of attach- 
ment although hewas not a party to the 
same. Since the orders passed in the course 
of execution proceedings adjudicating on the 
rights of the parties are res judicata and 
could not be called in question by the parties 
. or their representatives, the ground on which 
the decision was based can be well under- 
stood but this would not advance the ‘appel- 
lant’s case. We must, for the above reasons, 
hold that there is no merit in the contention 
that the alienation to the plaintiffs was void 
on account of lis pendens. 
PO oO 148; 6I A 88; 40L R 226; 4 Sar. 1 
(8) 56 M 405: 142 Ind. Cas. 552; A IR 1933 P C 
134; 60 I A 167; Ind. Rul. (1933) P 095; 37L W 576; 
(1933) M W N 374; 37 OW N 553 64M L J562; 35 
pe R 747; 57 CL J 418; (1933) AL J 692 (P ©). - 
9) 62 ML J 302;1386 Ind. Cas. 306; AIR 1932 
Mad. 86; 55 M 495; 34 L W809; (1931) M W N 1235; 
Ind. Kul. (1932) Mad. 274. . 
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The third and the last question which 
awaits to be decided is that of the equitable 
lien or charge claimed by the appellant on 
the ground that it-was his father’s money 
which had satisfied the attaching creditor's 
decree, that bat for this paymant, the sale 
of the property ‘held by the Court would 
have been confirmed apd the mortgage in: 
favour of the plaintifi-respondent would have. 
had no effect at least so far asitem No. 3: 
of the property was concerned. An eguit- 
able charge or lien is therefore, claimed to- 
have come into existence by operation of 
law and this, it is urged, would rank higher 
than the mortgage in favour of the plaintiff- 
respondents. In order to appreciate this 
contention, we must not lose sight of the 
facts of this case. It would be recalled that 
the appellant’s father, when he purchased 
the property, was cognizant of the mortgage 
in favour of the plaintiffs and had in fact. 
agreed to discharge the same on execution 
of another mortgage in his favour (Ex. H). 
It is true that the property was attached at. 
the time when it came to be mortgaged with 
the plaintiffs, but the money paid by them 
had, as we have already pointed out m the 
beginning, gone to discharge the attaching 
creditors claim to some extent at least.. 
It would thus be clear that the appellants: 
father was to become a complete owner of 
the third item of property not only when he 
paid the price of the property purchased by 
him into Court, but after he discharged 
the plaintiffs’ mortgage. Had he carried out. 
the terms of both of his contracts, he would 
have got the whole of the property free 
from attachment, and of ‘the plaintiffs” 
mortgage. But he failed to carry out his. 
contract contained in Ex. H and the ques- 
tion for decision now is whether the appel- 
lant is entitled to a prior charge or security 
on the property purchased by his father 
in preference.to the plaintiffs’ prior mort- 
gage. ; 

In view of the fact that the appellants 
father had purchased the property from the 
judgment-debtors who had obtained the 
Court‘s sanction under O. XXI, r. 83, Civil 
P. C., to sellit privately on the condition 
mentioned in the rule, it was incumbent on 
him to deposit the entire sale proceeds into 
Court and he did so. Did he then make that 
payment for the benefit ofthe plaintiffs or 
did he do so to dicharge the liability which 
he had undertaken in consideration of the: 
sale-deed to be executed by the judgment- 
debtors in his favour and for his own bene- 
fit? By getting the-auction sale set aside 
and by procuring the withdrawal of the 
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attachment, was the property being saved by 
‘the appellant’s father for the plaintiffs or for 
himself ? The answer to these questions can 
‘only be that he had done all this for his own 
benefit.and not for that of the plaintiffs. How 
‘can the plaintiffs then be held liable for the 
payment or payments made by the appel- 
lant’s father ? Asjtis difficult to conceive 
an equitable charge in favour of the appel- 
lant’s father in the absence of a personal 
right of re-imbursement, let us casb'a glance 
In passing, at the provisions of Contract Act. 
Section 69 of the Act would have no appli- 
cation as the plaintiffs were not bound to 
pay the balance of the attaching creditor’s 
Claim which he could realize by the sale of 
the property. Section 70 cannot be held-to 
apply as the appellant’s father did not pay 
the: decretal amount into Court for the plaint- 
iffs but for the judgment-debtors who were 
liable to discharge the decree passed against 
them and were not free to alienate the 
“third item of property on account of the 
attachment unless they complied with the 
condition as to deposit of the sale proceeds 
into Court. Letus now gotothe T. P. Act 
and seeif the third item of property could 
be, by operation of law, held to be security 
for the payment made by the appellant's 
father. 

Reliance was placed by learned Counsel 
for the appellant in’ this connection on the 
line. of cases where it was held that if one 
of two or more co-sharers owing an estate 
subject to the payment of revenue to Govt. 
paid the whole revenue in order to save, 
and so didsave,.the estate from liability to 
be sold by the Govt. for realizing the ar- 
rears of revenue, he would be, by opera- 
‘tion of law, entitled to a charge upon the 
share of each of his co-sharers for the reali- 
zation of the latter’s share of revenue as be- 
tween the co-sharers: vide Rajah of Viziana- 
garam v. Rajah of Sethrucherla Somasekha- 
raz (10) and Chengalroya Reddi v. Udai 
Kovour (11). But it must be remembered 
that the payments in those cases were not 
made by persons who were under any obli- 
gation to discharge their liabilities under 
personal. covenants while the appellant’s 
father was, in the present case, under the 
terms of his sale deed liable to do so. Vara- 
dachariar, J., in the latter case observed at 
P. 760* as follows : 

“If wehad come to the conclusion that the plaintiff’s 
agent made the deposit in pursuance of an enforceable 
‘contract of loan between the plaintiff and defendant 
- (10) 26 M 686(F B). f 

.(11) AI R 1936 Mad. 752; 167 Tnd. Cas. 980; 71 M 
LJ Sup. 1; 441, W214; 9 RM 493: 


Ce 


“Page of A. I. R: 1936 Mad.— (Ed.] 
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sustained her claim for a charge on the properties, on 
the analogy of the doctrine of salvage or on equitable 
grounds : cf. Yourell v. Hibernian Bank (12), at pp. 380, 
391, 394 and 401.” 

This would show that according to the 
learned Judge the appellant’s father could 
not, in view of his undertaking to deposit 
the price into Court, claim a charge or lien. 
Salvage lien can be claimed bya person if 
he incurs any expense or makes any pay- 
ment for saving a ship or its cargo from 
loss by wreck, fire or capture. Due to the 
exigencies of the situation that may arise on 
the high seas when it was impossible to com- 
municate with the owner of the ship or its 
cargoes, this exception was engrafted in 
maritime law on the general principle which 
was to the effect that a person is not ordi- 
narily entitled to recover any payment 
voluntarily made or expense voluntarily in- 
curred by him on behalfof another unless a 
request to do so could be, from the circum- 
stances, inferred to some other principle suth 
as contained in ss.69 and 70, Contract Act, 
attracted. This principle was held by their 
Lordships of the Judicial Committee in 
Nugendrachunder Ghose v. Sreemutty Kami 
nee Dossee (13) and Dakhina Mohan Roy v. 
Saroda Mohan Roy -(14), to be applicable to 
India and although having regard to the ` 
decision in Flacke v. Scottish Imperial 
Insurance Co. (15), several High Courts in 
India have latterly taken a different view, 
yet so far as this Court is concerned, it has 
stuck to the view that this principle is still 
applicable to this country. We have -been 
able to find no authority, however, and none 
was cited to usatthe Bar that this prin- 
ciple would be applicable to cases where a 
person makes a payment for his own benefit 
to Save a property which belongs to him or 
when he was under a personal covenant 
which he was bound to carry out. The 
appellant’s father cannot be said to have paid 
any money with the object of getting any 
priority over the plaintiffs but in order to 


“get the property which belonged to His ven. 


dors at the time of the sale. Since they 
(t. e., the judgment-debtors) had already 
executed a martgage in favour of the plaint- 
iffs of which the appellant’s father had full 
knowledge, he can only be taken to have 
purchased the right, title and interest which 
was owned by his vendors atthe time of sale. 

(12) (1918) A C 372 (380, 391, 394, 401); 87 LI PC 
l; 117 L T 729. 

(13) 11 M IA 241; 8 W R 17;2 Suth. 77; 2 Sar. 
219 (PO). : l 

(14) 21 O 142; 20 I A 160; 6 Sar. 366 (P O). | 

(15) (1887) 34 Ch. D 234; 56 LJ Ch. 707; 58 L T 220; 
so W R 143. >- 
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iffs do. not challenge it or want it to be set 
aside’although it is true that if the plaintiffs’ 
claim happens to exceed the value of the 
property, the appellant or his sister may lose 
the entire property or not be able to recover 
anything out ofits sale proceeds. This is, 
however, a different matter. The decisions 
in Dakhina Mohan Roy v. Saroda Mohan 
Roy (14) and Mollayya Padayachi v. Krish- 
-nasami Iyer (16), have no application as the 
payments in those cases were made by per- 
sons who were not the owners of .the estate 
or were adjudged not to have been so finally 
and not for their own benefit. Moreover, 
the charge-.on a property, as held in Vyam- 
perumal Mudaliar v. Alagappa Mamagarar 
(17), which springs into existence” on a 
certain date in consequence of payment 

“can only avail against that property as it stood on 
the date of payment and cannot avail retrospectively 
against prior mortgagees and others who have in good 
“faith or without any suspicion that such a charge may 
come into future existence advanced money on the pro- 
perty.” ; 

There is not the slightest doubt in our 
minds that the plaintiffs were’ bona fide 
mortgagees for value and though if the at- 
tachment had continued and the sale con- 
- firmed, their mortgage would have been in- 
fructuous as against the attaching creditor, 
yet they have a prior title as against the 
appellant’s father, who did not only appear 
on the scene much later but who knew of 
the plaintiffs’ mortgage and had entered into 
an agreement to discharge the same. The 
appellant's contention that an equitable 
charge be declaredin his favour cannot be, 
for the above reasons, upheld. The result 
is, that the appeal fails and is dismissed 
with costs of plaintiffs-respondents. 

N-S. Appeal dismissed. 
(16) 47 M L J 622;85 Ind. Cas. 855; A LR 1925 Mad. 


95. 
(17) 55 M 468; 135 Ind. Cas. 609; A IR 1932 Mad. 
189; 62 M L J 31; Ind. Rul, (1932) Mad. 177. 
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witnesses not speaking to attestation by other attesting- 


witnesses -That deed was properly attested by those 
others, must be proved—Principal and agent—Agent 


of firm advancing-firm’s money and obtaining mort--: 


gage én his favour —Firm’s initials used—Transaction,. 
if by firm—Mortgage — Assignment—Registered-deed, 


if essential. . 

No doubt only one attesting witness need be called 
if that attesting witness speaks -to attestation by the 
other attesting witnesses. But if he does notdo so, it is 
necessary to prove that the deed was properly attested 
by those other attesting witnesses. Where itis im-- 
possible to call any attesting witnesses and where all 
that can be proved is their handwriting, it will be 
presumed, until the contrary is shown, that the per- 
sons who purported to have signed were in fact attest- 
ing witnesses. (p. 223, col. 2.] 

Where the money advanced was the firm’s money,. 
but the mortgage was in favour of the firm’s agent. 
the mere fact that he used the firm’s initials would 
not show that thetransaction wasentered into by the- 
firm. 155 Ind..Cas. 935 (4) and 139 Ind. Cas. 460 (5), 
relied on. [p. 224, col.2.) ` 6 

Mortgage of immovable property can only be assign-- 
ed bya registered-deed of assignment and not by the 
document which merely purports to recite a previous. 
partition. 163 Ind. Cas. 645 (6), relied on. [ibid.] ? 


F. A. and Misc. A. from the decree and’ 
the order of the Assistant District Court,. 
Insein, dated October 14, 1939. 


Mr. P. B. Sen, for the Appellants. 
Mr. P.K. Basu, for the Respondent. 


Mosely, J.—It is clear that this appeal 
must succeed. The ' plaintiff respondent, 
S.R.M. C. T. J. Jambulingam Chettyar, 
sued defendant-appellant No. 1, M. M. 
Osman, defendant-appellant No. 6, S. A.. 
Aziz, his agent, and defendants-appellants 
Nos. 2, 3,4 and 5, who are the legal repre- 
sentatives of Mirza Akbar Ali, deceased, on. 
a mortgage which, he said, was executed by 
Aziz asthe agentof Osman and as surety,. 
and by Mirza Akbar Ali.. He sued for the 
principal, Rs. 5,000 and Rs. 1,000 out of 
nearly Rs. 4,000 interest due, in all for- 
Rs. 6,000. The mortgage was executed on: 
March 18, 1930. In the written statement. 
of defendants Nos..1 to 5 they said (para. 1):. 


“These defendants do not admit the allega- 


tions of paras. l and 2 of the plaint” (where- 
it was said that the plaintiff was the mort- 
gagee and where the particulars of the- 
mortgage were given), ‘‘and put the plaintiff 
to strict proof of the same” (that is to say- 
of the mortgage of course). In para. 2 they- 
said : ‘‘These defendants do not admit the 
allegations of para. 5 of the plaint” (para. 5 
recites that the mortgage was originally one- 
in favour of S. R. M. C. T.S. S. P.A. Firm 
of which the plaintiff was. then a -partner;. 


and that there was’subsequently a dissolution: 
` of partnership by a registered deed and’ 


division of assets, of which the: mortgage -in: 


a 
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‘suit fell to the share of the plaintiff by 
“‘devolution’’). 

“They contend that the plaintif has no right to sue 
and recover uponthe mortgage-deed in suit even if 
‘the same is proved to have been duly executed “and 


registered by the personsalleged to have so executed 
„and registered the deed.’’ 

Issues were framed: originally : 

(1) As to whether thé mortgage-deed was sesa kahi 
in favour of Somasundaram Chettyar personally or in 
favour of S. R. M. C. TS. 5. P.A. Firm as alleged 
in the plaint. 
.of that firm at the time of the mortgage). (2) Whether 
there was adissolution of S. R. M.C T. S. S. P. A. 
Firm and whether the mortgage debt fell to the share of 
the plaintiff. (3, Whether the plaintiff can maintain 
the present suit to recover the amount due onthe mort- 
gage. (4) Whether the mortgage bond was executed by 
defendant No. 6, in his personal capacity as well as in 
the capacity of an agent of M. M. Osman, and also by 
Mirza Akbar Ali, deceased.” 


In the plaint. Aziz was sued as surety. 


In the deed itself he is described in the . 


body as agent and ‘purported to have execut- 
“ed the deed firstly as agent of Osman and 


lso in his own capacit The plaintiff cited , l 
F ik ih ‘appeared that they admitted execution of 


three witnesses. It is only necessary to 
refer to the third witness, Muturaman 
Serval, who was once the head clerk of the 
S. R. M. C. T. 5. S.P. A. Firm. This wit- 
ness was obviously cited to prove due exe- 
cution of the deed, 7. e., execution by the 
mortgagor and attestation. 
ports to be signed by three witnesses, 
S. Dhar (a Pleader), Ba Thaung and R.S. 
.M. Muturaman (i. e. Muturaman Servai). 
Muturaman Servai in his evidence said as 
follows : 

“Mirza Akbar Ali, Aziz for himself and for Dan 
-executed the mortgage deed, Ex. A. I attested it. Mr. 


_Dhar attested it. One lawyer’s clerk, who is now in 
Mr. Bose’s office, also attested ib.” 


But when the witness was cross- examined 


she said as follows : 

“The document was executed inthe firm’s premises, 
“that is, in Mogul Street, I do not remember where Mr. 
Dhar signed the document. I did not see Mr. Dhar 
-sign the document. I do not remember whether Mr. 
Dhar came to Mogul Street (2. e., from his own office). 
1 don’t remember if I had seen Ba Thaung signing the 
-document. He might have signed the document in the 
firm’s premises. if came tothe firm. Somasundaram” 
-asked him tosign. Ba Thaung was present when the 
-executants executed the mortgage-deed. We went to 
“the lawyer’s officer. Idid not call Ba Thaung who 
“was talking with Somasundaram. Hethen came along 
“to the firm’s premises. I cannot say if Ba Thaung saw 
the executants sign the mortgage document but he was 
present at that tine. I gavethemoneyto the . execu- 
-tants. Then they signed it. In their presence [attest- 
-ed the deed.” 


It is quite clear from this evidence that 
if Muturaman Servai saw the executants 
sign the deed in the Mogul Street-office and 
iedod it there, Mr. Dhar could not have 
.seen or received an acknowledgment of the 

signature of the deed there at that time, nor 
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(Somasundaram Chettyar was the agent | 


‘The deed pur-- 


. son of Mr. S. Dhar, 
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previously, nor subsequently, as he signed 
his name atthe top of the list of attesting 
witnesses. As for Ba Thaung, who, Mutura- 
man Servai says, was asked by Somasun- 
daram to sign, this witness said that Ba 
Thaung was a clerk to Mr. Bose. The clerk 
In question, Maung Ba Thaung, was called 
for the „defence (D. W.No 1), and he said 
that he had been aclerk to Mr. Bose since 
1922 or 1924—the only clerk by that name 
there, but that the signature on the deed was 
not his. The veracity of this witness is not 
in dispute. He also said that he knew a 
former clerk of Mr. S. Dhar, who, he 
thought, was still alive, ‘called Ba Thaung, 
and who was not working for Mr. Dhar now. 
No attempt was ever made by the plaintiff 
to find this Ba Thaung or to call him, and 
there is nothing to show that he could not 
be found. The plaintiff then closed his case, 
and the defendants’ case was opened. The 
two defendants were examined, and it théen- 


the mortgage (2. e., signing the mortgage), 
but did not admit that it was executed in 
Mogul Street or that it was a valid mort- 
gage, or had been duly. attested. 

It appears from the diary of September 
15, 1939 that the-Judge found “that the 
main point in dispute was whether the 
power authorized Abdul Aziz to mortgage 
Osman’s property?” The Judge, therefore, 
framed an additional issue (Tssue No. 6), 
whether the power given to Aziz by Osman 
authorized Aziz to mortgage Osman’s pro- 
petty? The Judge said in the diary that 
he” would allow both parties to adduce fur-. 
ther evidence on the point. On the date 
fixed “for further evidence, however, the 
plaintiff brought Mr. William Dhar, the 
tó give evidence, which 
was practically all on the question of attes- 
tation, and should have been ruled out. It 
is obvious from the evidence in tke suit and 
from the pleadings that the question of valid 
execution was very much in dispute b&tween 
the parties, though the first part of the issue 
framed, (Issue No. 4) seems at first sight a 
little misleading as to whether it was dis- 
puted that the mortg gage bond was executed 
at all and whether it did not merely mean 
that the capacity in which it was executed 
was disputed. However, it is clear from 
the last part of that issue which is- as to 
whether the mortgage bond was executed 
by Mirza Akbar Ali, that what was to be 
and understood to be in issue was wheth 
the mortgage bond was executed at all ] 
Aziz, whether it was executed at all by 
Mirza. ‘Akbar Ali and water it was seduly 


a 
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executed. The defendants admitted, it is 
true, when it came to-‘evidence, that it was 
executed by the mortgagors, but it is still 
obvious that the dispute as to execution was 
by then centred on the question of attesta- 
tion, ordue execution, and that no doubt 


is why the plaintiff's Advocate cited Mr.-. 


William Dhar to give the evidence he did. 
Mr. Dhar (P. W. No. 4) said : 

“(The signature of) S. Dhar on the document Ex. A? 
is that of my father. “My father is now very old. He 
has been bed-ridden on account of old age. Heis blind. 
His power of hearing is not good. I know that my 
father prepared (2. e., wrote) the document, Ex. A,...... 
He is about 90......... My father’s clerk was Ba Thaung 
in 1930. I know his signature (Ba Thaung’s). His 


Signature is below my father’s signature. Ba Thaung- 


is no longer in our service. 
whereabouts,’’ 


The witness went on to say: ° 

“It is not likely that my father would write ‘S. A. 
Aziz, duly constituted attorney of Osman’s without 
being satisfied (that he was s0).” 5 


_ That is merely an opinion of the witness 
of course and the witness could not have 
been cited to give this -opinion only.. That 
is the only piece of evidence relevant to the 
point on which the Judge- allowed ‘the addi- 
tional witness to give evidence. The rest of 
his evidence should not have been consider- 
ed. In cross-examination the “witness said 
that his father was in the -habit of signing 
all documents which he wrote. The Judge 
found on these issues, firstly. that the mort- 
gage wasin favour of S.R. M.C. T. S. S. 
P.A. Firm. He then found that the mort- 
gage fell to the share of the. plaintiff (a part- 
ner in that firm) at dissolution. On Issue 
No, 4 the Judge found that the mortgage 
bond was executed by Mirza Akbar Ali and 
by Aziz both in his. personal capacity and 
as agent of Osman. Later on, the Judge 
went back to Issue No.-4. No doubt he had 
overlooked before that it also referred to 
the question whether the mortgage-deed 
had been validly executed, though that point 
must have been argued before him and he 
found that it had been properly proved. 
He said that Servai had witnessed it, that 
Ba Thaung could not be found (this was 
not proved), and that Ba -Thaung 
have seen it signed by the executants as 
he signed as an attesting witness.” As for 
Mr. Dhar ‘he said that Mr. Dhar might have 
seen it signed otherwise he would not have 
signed as anattesting witness. Section 59, 
T. P. Act, enacts that when the principal 
money secured by the mortgage is one 
humdred rupees or upwards it can be effect- 
edNonly by a registered instrument signed 
by the mortgagor attested by at least two 
witnegses. The. meaning of ‘attestation’ tis 


I donot know his present 
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given ins. 3 of the Act. “The mode of proof> 


of documents required by law to be attested 
is given inss, 68, 69, 70 and 71, Evi. Act. 
Section 68 is as follows: saa 
-“Ifa document eis required by law tobe attested, 
as evidence until one attesting 
Witness at least has been called for the purpose of 
proving its execution, if there be an attesting witnes. 
alive and subject tothe process of the -Court and 
capable of giving evidence: 

“Provided that it shall not bè necessary to call. an 
‘attesting witness in proof of the execution of any 
document not being a will which has been registered 
in accordance with the provisions of the Regis. Act, 
1908, unless its execution by the person by whom 
it purports to have 
denied.” 


The meaning of this section has been in- 
terpreted in: hk. M. A. RAM. Chettyar Firm 
v. U Htaw (1), I would call attention to 
the remarks of Page, C. J., in para. 2 of 


p. 31* and to the judgment of- Mya Bu, J: 


there at pp. d4and‘35*. It has been argued þe- 


fore us that whats. 68 requires is that only one- 


vattesting witness need be called, and that it is 
not necessary to call other attesting witnesses 
or to prove that the deed was properly attest- 
ed by them, if the deed on the face of it pur- 
ported to have been attested by two witnesses. 
No doubt only one attesting witness need 
be called if that attesting witness speaks 
to attestation by the attesting witnesses. 
But if he does not do soit is necessary to 
prove that the deed was. properly attested 
by those other attesting witnesses... Now, the 
effect of Muturaman -Servai’s evidence was 
at most toshow that he attested the deed, 
if indeed he did so, at the Mogul Street 
office, and did‘not merely goto Mr. Dhar’s 
office to pay the money, as has been suggest- 
ed. But Muturaman Servai’s evidence itself 
showed that Mr. Dhar could not have been 
present at the same time, and that the Ba 
"Thaung, who he said, attested the deed, did 
not in fact attest it. It was therefore in- 


cumbent’ upon the plaintiff to prove aliunde 


attestation by these other witnesses: The 
evidence of Mr. Dhar (junior) if’ it had 
been not ruled out would have merely gone 
to prove his father’s hand writing. 

No doubt there are cases where it is 
impossible to call any attesting witnesses 


and where all that can be proved is their: 


hand-writing. and in such cases it will be 
presunied, until the contrary is shown, 
that the persons who purported to have 
signed were in fact attesting witnesses. This 
is not such a gase. The mere proof of Mr. 
Dhar's signature, under the circumstances, 


(1) 11 R 26; 141 Ind. Cas. 700; A I R 1933 Rang. 6: 
Ind. Rul. (1933) Rang. 22. 


*Pages of 11 R—(Hd.] 
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did not go to rebut the deduction that must 
be drawn from Muturaman Servai’s evi- 
dence. There was.then no other evidence 
aliunde admissible under s. 7 1, Evi. Act, 
to prove attestation. ` Lachman Suigh v. 
Surendra Bahadur Singh (2), a Full Bench 


t 


decision, was. cited by the respondent to’ 


prove his contention that all that the mort- 


' gagee need prove was that the mortgagor 


signed the document in the presence of 


an attesting witness because the’execution ` 


and attestation of the deed were merely not 
admitted here, but were not specifically 
denied. I do not myself understand the 
principles on which this judgment proceeds, 
The argument is at pp. 1056 to 1058*. The 


principle enunciated in this decision was . 


dissented from in this decision of their Lord- 
ships of the Privy*Council in case in Suren- 


. dra Bahadnr Singh v. Behari Singh (3). I 


‘need only quote two passages at p. 674+ of 


that judgment: 


“Their Lordships cannot accept that contention. It 


is clear -that Lachman Singh in his written state-. 


ment pleaded that he did not admit the execution of 
the mortgage deed, and it appears from the judgment 
of the Subordinate Judge that at the trial the Pleader 
who appeared for Lachman Singh ‘hotly contended 
that ‘the execution and due attestation of the mort- 
gage bond_in suit was not proved against his client.’ 
In these circumstances, in their Lordships’ opinion, 


it must be held that the execution of the mortgage - 
Jamna Kunwar was in fact specifically- 


deed by Ast. 
denied by Lachman Singh.” 


The present case is a stronger one, as 
the defendants in their written statement 


‘always asserted that. the mortgage-deed 


was not duly executed. As their Lord: 
ships, said that plea was in fact one of a 
specific denial. It isclear from this judg- 


ment that the evidence of one attesting. 
witness would in such case only be good evi-. 


dence if he proved that the mortgage was 
duly attested (i. e., attested by two witnesses). 


It must be held, ‘then, that this mortgage 
was not-duly attested and is not valid. Tt. 
will more briefly dispose of the other two. 


findings of the District Judge, both of which 
I think are clearly unwarranted. The mort- 
gage-deed itself. is throughout in favour of 
S; PR. M. C. T. S.S. P. A. Somasundaram 
Chettyar, his heirs, legal representatives and 
assigns.: Paragraph 5ofthe mortgage speaks 

(2) 54 A 1051; 139 Ind. Cas. 1: AIR 1932 All. 527; 


(19382) A LJ 653; Ind, Rul. (1932) All. 505 (F B). 
(3) 430 W N 669; 181 Ind. Cas. 216; AI R 1939 


PC1l7:; I LR (1939) Kar. (PO) 222: 1939 OW N . 


450; 11 R P C226;-1939 O L R 298;5 B R 592; 50 
L W 58; (1939) A L J 492; 20 P L T 565; 41 PLR 


598; (1939) M W N 867; 41 Bom. L R 1047: (1939) 2 M 


L J 762 (P 0). + 
*Pages of 54 A —[Ed.] 7 
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of assuring the premises “unto, ie mortgagee 
aS by him shall be reasonably required.” . It’ 
may be and in fact itis not now denied for 
the purposes of this appeal, that the money | 
advanced was the firm’s money, but the - 


-mortgage wasin favour of the firm’s agent. 


The mere fact that he used the firm’s initials a 
would not show in this case that the trans- 

action was entered into by the firm: see K. 

S. A. V. Chettyar Firm v. Mahmoo (4) and: 
ri M. P. R. Chettiar v. Maniyandi Servar 
5 | 
As regards the’ question. of assignment, 
too, it appears to me that the trial Court ` 
was clearly wrong. This mortgage, which 
was of immovable property, could only, be 
assigned by a registered deed of assignment. 
and not by the document in question which 


.merely purported to recite, a previous par- 


tition: see on this Bank of Chettinad Ltd.. 
v. Ma Ba Lo (6). We are also dealing hére 


- with an appeal in Miscellaneous Appeal No- 3. 


of 1940 against an order passed by the Judge: 
on- the same date as the preliminary mortgage 
decree in the suit by which he appointed the 

bailiff Receiver of the mortgaged property. 

This order must be set aside without costs. 

now that the suit has been dismissed: Civil 

First Appeal “No. 12 of 1940 will be success- 

ful and the decree of the trial Court set aside 

with costs in both Courts, 


- Mya ‘Bu, J.—I agree. 
D. ` Order accordingly. 


(4) 13 R 87; 155 Ind. Cas. 935; = I R1935 Rang. 
81;7 R Rang. "364. 

(5) 10 R 257; 139 Ind. Cas. 460; AI R 1932 Rang. 
97; Ind. Rul. (1932) Rang. 194. 

(6) 14 R 494; 163 Ind. ce 649; A I R 1936 Rang. 
152;9 R Rang. 39. 


OUDH CHIEF COURT 
Civil Miscellaneous Application No. 97 ` 
of: 1941 
May 9, 1941. A 
YORKE, J. 
AMAN ULLAH KHAN AND OTHERS— 
APPLICANTS 
versus 


ABDUL HAKIM KHAN AND ANOTHER— 


OPPOSITE PARTY 

' Civil Procedure Code (Act V of: 1908), 0:. XXII, 
rr. 4, 10 - Applicability and scope — Appellant not 
applying under r. 4—Whether can fall back on r. 10 
—Purpose of r. 10 stated'— Who can apply under 
r. 10. 

When one of the respondents dies and the: appellar 
does not apply under O. XXII, r. 4, Civil P, C.'a&nd ` 
substitution made of the legal representatives. of decea od 
he is in thé position that his appeal, so far as it affects 
the case of the deceased has abated, and it has therefore 
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z r LES 
W941 oae 
14 4 a 
b 
vY 


- transferees of the same-deccased.. It is'not compétent 
for the appellant, having allowed. his opportunity to 
apply under O. XXII, r. 4 to go by owing to negligence, 
to fall back on O. XXII, r. 10. There may certainly 
be cases in which it is legitimate for one party to: apply 
: under r. 10 for substitution in the ranks of-the opposite, 


. parties, but that is not speaking generally the purpose » 


.of r. 10. In ordinary cases of devolution by death 
O: XXII, r. 4 applies. In ‘cases of assignment, crea- 
tion of an interest or devolution of, an interest other 
than by death, it would normally be the party in whose 
favour the assignment has been made or the interest 
created or had devolved, who would apply under r. 10. 
There is no need for any such application on the part 
of, the opposite party, that is the plaintiff if the assign- 
-ment affects the interests of the defendants or the defen- 
dants if it affects the interest of the plaintiff. In the 
case ofa transfer during the pendency -of a suit the 
_ transferee whether he be the plaintiff or the defendant 
is ordinarily bound by the result of the suit and r. 10 
. has been framed in the interests of the party in whose 
favour an assignment has been made to enable him 
either. to.prosecute orto defend the suit in view of the 
possibility, not to say the probability, that the assignor 
will not aftér the assignment, be so interested in prose- 
cufing or defending the.suit. 

[Case-law referred to.] | 

Generaily-,it is difficult to imagine a casa in which 
it would-be open to the opposite .party,-that is the party 
‘who is not the assignee or the -person -in- Whose favour 
an interest has been created to apply for‘substitution 
under r. 10. ° 


C. Misc’ App. under O. XXII, r. 10, Civil 
P. C. dated January 22,1941. - > - 


. ` Mr. Siraj Hussain, for the ‘Applicant. 
Mr. Mohammad Ayub, for Opposite-Party. 


Order. —This is an application on behalf 
of the appellants purporting to be under 
0. XXII, r.. 10 for the removal from’ the 
array of parties of respondent Dost Moham- 
mad Khan admittedly dead more than three 
months prior to the application and the 
impleading in his place of Maqbool Ahmad. 
Khan and Siraj Ahmad Khah in favour of 
whom it was said that a transfer had been- 
- made by way of an oral gift in the year 1935, 
and mutation effected on the basis of the 
oral gift in or about the year 1935. - The 
ground on which the. application was made 
at this particular stage on January 29, 1941, 
in second appeal was stated in para. 6 of the 
application, in which it was stated that the 
applicant came to know last week that the 
names of Maqbool Ahmad Khan and Siraj 
Ahmad Khan were not on the record and. 
hence this application for substitution was. 
made. The occasion and ground of making 
the application is itself most illuminating, 
because it is not really the fact that the oral - 
trfneter and the mutation were unknown to’. 
the applicant. appellant’'but that he only 


i“ 


came to know recently-that that - the: names: 
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.of the transferees were ‘not on the record.. 
If he was not aware of that fact, it could be 
only because of his own negligence. ; 
Mow the position is this. This isa second 
appeal in a swit which began in the year 
1932. The case went upin appeal and came 


before this Court in segond appeal in the © 
-year 1936 when the suit was remanded to 


the trial Court for re-hearing. It.is not quite 
clear in what Court the suit was when the 
oral transfer was made, but at any rate it 
was: ‘made at a stage-long prior to the 
institution of the present second appeal on 
April 26, 1938. The question is whether the 
present application under O. XXII, r. 10, is 
at all, maintainable. It is contended on 


` behalf of theopposite parties that the appli- 


cation now made in this Court in respéct of 
a’ transfer which took place long ago at ‘a 
stage when the case was, so far as appears 
from the record, not before this Court is not 
maintainable and reliance has been placed 
on a Lahore case. Ghulam Rasul v. Ramun 
Mal (A. I. R. 1934 Lah. 190) (1), in. which it 
was held that’: a 


“an appellant should not, after the appeal has abated 
for not bringing the legal representatives on record; be 


allowed to. bring the transferee of the defendant on’ ' 


the record when he was impleaded as a defendant 
though the, plaintiff.came to know of the transfer during 
the pendency of .the suit, and was not given an oppor- 
tunity of defending the suit.” 

© Reliance -was'also placéd on a similar 
decision in Phul.Chand. vs, Khwaja Tahir 


` Hussain, (A. I. R. 1934 “All 449) (2), in 
which it was held that: 0 4 oa 


“where the assignment in favour of the applicant‘ has’ 
been made during the pendency of the suit in the, 
Court below and not during the pendency of the 
appeal, the Appellate Court has no jurisdiction under’ 
r. 10, to implead the applicant as a party to the 
appeal. It is immaterial that the suit is a mortgage 
suit.” i 

| Ib was also held in the same case that : 

“it is not permissible to invoke the inherent jurisdic- , 
tion of the Court as defined by s, 191, in cases where 
the applicant has his remedy provided elsewherein the 
Code and has neglected to avail himself of it.” 
The same view has been taken in this 
Court.In re Rana Umanath Bux Singh 
(Keolapati) v. Amar Krishna Narain Singh 
(A. I. R. 1936 Oudh 224 (3), in which the 
decision in the Allahabad case was followed. 

, Learned Counsel for the applicant has 
urged that.this matter was really decided on 
another ground’.and the reference to the 
view: -taken-in the Allahabad case and its | 


‘soundness was more or less obiter, none- 


'(1) A I R 1934 Bah. 190; 149 Ind. Cas. 110376 R L 
799 i 


` (2) A PR 1934 „AIl 442; 149: Ind. Cas. 970:6 R A. 
1001; (1934) A.L. J 832; 1934 A L R 642. 


(3)A T R1936 Oùdh 224; 160 Ind. Cas: 801; 19360 


W N 183; 1936 O L R 98; 8 R O 275. 
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ka ib appears ta me that I am bound 
y it. 

The position as it appears to me to be in 
the present case really is that the appellant 
‘has allowed his appeal against Dost Moham- 
mad Khan toabate. It may be the fact that 
he could at any time within three months of 
Dost Mohammad Kħan’s death which took 
place on July 17, last have applied under 
O. XXII, r. 4 and got substitution made of 
the legal representatives of Dost Mohammad 
Khan, but this he did not do, and he is in 
the position that his appeal, so far as it 
affects the case of Dost Mohammad Khan, 
“has abated, and it has, therefore, also abated 
so far as it may affect the case of any trans- 
ferees of the same Dost Mohammad Khan. 
, It does not appear to me that it is competent 
for the appellant, saving allowed his oppor- 
tunity to apply under O. XXII, r. 4 to go by 
owing to negligence to fall back on O. XXII, 
r. 10. There may certainly'be cases in which 
it ls legitimate for one party to apply under 
r. 10 for substitution in the ranks of the 
opposite-parties but that is not speaking 
generally the purpose of r. 10 Rule 10 pro- 
vides that : 


‘tin other cases of an assignment, creation or, devolution 
of any interest during the pendency of a suit, the suit 
may by leave of the Court, be continued by or against 
the person to or upon whom such interest has.come 
or devolved.” - S 


. In ordinary cases of devolutidn .by, death’ 


O. XXII, r. 4 applies. In cases of assign- 
ment, creation of an interest or devolution 
of an interest other than by death, it would 
normally be the party in whose favour the 
assignment has been made or the interest 
created or had devolved, who would apply 
under r. 10. There is no need for any such 
application on the part of the opposite party, 
that is the plaintiff if the assignment affects 
the interests of the defendants or the defen- 
dants if it affects the interest of the plaintiff. 
In the case of a transfer during the pend- 
ency of a suit the transferee whether hé be 
the plaintiff or the ‘defendant is ordinarily 
bound by the result of the suit and r. 10 
has been framed in the interest of the party 
in whose favour an assignment has been 
made to enable him either to prosecute or to 
defend the suit in view of the possibility, 
not to say the probability, that the assignor 
will not after the assignment be so interested 
in prosecuting or defending the suit. In his 
notes under r. 10 or O. XXII Mr. Aiyar 
remarks that ‘“‘r..10 empowers the Court to 


give.leave to a person who has taken an’ 


assignment from a party”. (ex-hypothesi a 
party already on the record) “tO continue 
the suit.” ` > l ; 
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In my opinion speaking generallly it is 
difficult to imagine a case in which it would 
be open to the opposite party, that is.the ~ 
party who is not the assignee or the person 
in whose favour an interest has been created 
to apply for substitution under r 10. 

Learned Counsel for the respondents relied 
upon Karam Bakhsh v. Khese, (A. I. R ` 
80 Lah. 316) (4), in which it was held 
that : 
“where a mortgagor has been adjudicated an insolvent, 
the Receiver is a necessary party to enforce the mort- 
gage.” 

- This is rather of the nature of the excep- 
tion which goes to prove the rule, and in 
any case the decision was relied upon mainly 
for the view that for an application under 
r. 10 of O. XXII, there is no limitation. 

Reference was also made to Alagar Raja 
v. Narayana Raja, (A. I. R. 19388 Mad. 757) 
(5), in which it was held that.: 

‘the term ‘suit’? in O, XXII, r. 10 includes an appeal: 
and second appeal following on decree and the clause 
‘the suit may, by leave of the Court, be continued’ in 
O. XXII, r. 10 means also that the appeal and the 
second appeal arising under the decree in the suit may 
be continued by or against the person who has acquired 
the interest.” 


I am not clear how learned Counsel was 
seeking to interpret this decision which, so. 
far as 1 am able to see, does not affect the. 
present case. He was inclined to argue’ that 
r. 10 implies:tliat in cases of an assignment 
during the pendency of a suit the appeal 
may by leave of the Court be continued, . but 
that is contrary to the accepted'view of this 
Court, < l f 

Léarned Counsel also relied on Joti Lal 
Sah v. Sheodhayan Prasad Sah, (A. I. R.- 


1936 Pat. 420) (6), in which it was held that : 
“no doubt O. XXII, r. 10 gives the Court a discretion 
in allowing or refusing an application by the successors- 
in-interests to continue the litigation, but leave should | 
not be unreasonably refused.” ; ; 

But this very decision supports the view 
which I have already expressed that r. 10 
of O. XXII, contemplates an application by 
the successor-in-interest and not an appli- 
cation by the opposite parties to the suit or 
appeal. 

. In my opinion, therefore, the present appli- 
cation was made under r. 10 of O. XXII, 
merely with the object of enabling the appel- - 
lant to get out of the akward position in 
which he stood owing to his’ having failed 
within three months to make an application 
for substitution of Dost Mohammad Khan 


(4) AIR 1935 Lah. 316. 

(5) A I R 1938 Mad. 757; 178 Ind. Cas. 205;47 L 
W 128; (1938) M W N 516: (1938) LM L J 882; 11 RA 
498, 

(6) AIR 1936 Pat. 420; 163 Ind. Cas. 908; 2 B R 656; 
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deceased. I hold that this application ean- 


not be maintained under r. 10 of 0. XXII, 
and'I dismiss it accordingly. l 


D. ‘Application dismissed. 





LAHORE HIGH COURT’ 
Second Appeal No. 935 of 1940 
November 28, 1940 

BHIDE, J. ; 
PARTAP SINGH—Derenpant— 
' APPELLANT ` 


VETSUS 

ISHAR SINGH—PLAINTIFr— RESPONDENT, 
_ Registration. Act (XVI of 1908), s. 17 (2) (vi)— Sut 
by mortgagee for recovery of certain amount as inter- 
est—Suit dismissed—On' appeal parties entering into 
compromise whereby mortgagor agreeing to give pos- 
session of mortgaged land to morigagee—Failure to 
deliver possession—M ortgagee suing for possession— 
Compromise, held required registration.. 

“A mortgagee instituted a suit for recovery ofa certain 
amount as interest. The suit was dismissed by tne trial 
Court, but a compromise was effected ‘on appeal. By 
virtue of the compromise, the order of'the dismissal 
of the suit was maintained but the defendant agreéd to 
give possession of the mortgaged land to ‘the plaintiff. 
The defendant, however, failed to deliver passession of 
the land to the plaintiff according to this compromise 
and thereupon. the plaintiff instituted ‘a, suit for pos- 
session ‘of.the land on the basis of the compromise : 

' Held; "that the previous suit being confined merely 
to the ‘recovery of money it could not-ba said by any 
stretch of language that the immovable ‘property which 
was the subject-matter of the compromise was also the 
previous subject-matter of the suit, ‘Consequently the 
compromise required registration. .170 Ind. Cas. 883 
(1), referred to. : 


S.A. from the -decree of the Additional , 


District Judge, Lyallpur, dated May 3, 1940, 


Mr. Mukand Lal Puri, for the Appellant. 
Mr. Mehr Chand Sud, for. the Respondent, 


Judgment. —The material facts’ giving 
rise to this appeal may be briefly, stated as 
follows. In 1932 the land in dispute was 
mortgaged without possession in the plaint- 
iff’sfavour. On June 13, 1933, the plaintiff 
instituted a suit for recovery of Rs. 360 as 
interest. The suit was dismissed by the trial 
Court, but a compromise was effected on 
appeal on January 13, 1936. By virtue of 


the compromise, the order of the dismissal: 
of the suit was ‘maintained but the defend- 


ant agreed to give possession of the mort- 
gaged land to the plaintiff by the.end of 
May 1936. :The defendant however failed to 
deliver possession of 


plaintiff instituted the present suit for 
possession of the land on the basis of the 


compromise. - The suit was--resisted by’ the: 
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defendant inter alia on the ground that the, ` 
document embodying the alleged compro-.. : 


mise being unregistered was inadmissible in 
evilence? The trial Court upheld this plea 
and’ dismissed the plaintiff’s suit, but on ap- 
peal the learned Additional District J udge has 


“ held the compromise to‘be admissible in evi-. 


dence and has decreed the suit, From this. 
decision the present appeal has been prefer- ' 


_ red. 


“The sole point for decision is whether the. 
compromise referred to above was admissible 
in evidence in the absence of. registration., 
The learned Counsel for the appellant has 


relied on cl. (vi) of s. 17 (2), Regis. Act (as. . 


amended in the year 1929) according to which 
it would appear that any decree or order 
of a Court except a decreeeor order expressed 
to be made on a compromise and comprising 
immovable property other than that which is 
the subject.matter of the suit or proceeding 
would seem’ to ‘require registration. The 
learned Counsel contended that in the suit for 


recovery of Rs. 360, no immovable property | 


was the subject-matter of the suit and there- 


fore the compromise inasmuch as it related ` 
to the immovable property required regis- . 
tration. The learned’ Counsel for: the res- 


pondent on the other hand contended that 
the suit for recovery, of, Rs. 360 being based ` 
on a mortgage ‘fhe. immovable property . 
mortgaged should be considered to-:be the - 
subject-matter of the suit. Nò authority ` 
directly in point was cited, but the following | 


remarks occurring in Ramayya v. kanga- 
raju (|), at p. 506'support the-contention of 
thelearned Counsel for the appellant. 
was held therein that “there must be a claim 


or right in or to the specific immovable pro- 


- ` 


Tt 


perty -asserted in the litigation and relief - 


sought in respect thereof in’ order to make 
the said property'the subject-matter of a 


suit” within the meaning of s.17 (2) (vi), 


Regis. Act. Now in the suit for recovery 


of Rs. 460 there was no claim with respect 
. to the immovable property at all. If the. 


plaintiff had claimed, for instance, that the 
amount may be recovered by thesale of the 
mortgaged property, the contention of the 
learned Counsel for the respondent might 
have been upheld. But the previous suit 
was of a small cause nature and the claim 
was confined merely to the recovery of 
money. As pointed outin Puranchand v. 
Har Prasad’ (2), at p. 646 a mortgage may 


‘give rise to two independent obligations, 


(D) A L R1937 Mad. 504, (506); 170. Ind. Cas. -883; 
(1938) 1 M L,J 325; (1937) M WN 239; 45 L` W 501; 
IOR M253. ° . 

(2) 16 EL 640 (646); 158 Ind. Cas.. 
Lah, 672; 37 P UR 816; 8 R L 204 (Œ B), 


y" 
kd 


238; AIR - 1935. 
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namely a personal obligation with respect 
to the recovery of money and the obligation 
to satisfy the claim by sale of the mortgag- 
ed property. The previous suit being con- 
fided merely to the recovery of money I do 
not think it could be said by any stretch „of 
language that the immovable property which 
was the subject-matter of the compromise 
was also the previous subject-matter of the 
suit. I am therefore of opinion that the 
view taken by the trial Court was correct. I 
accept the appeal and restore the decree of 
the trial Court dismissing the plaintiff’s 
suit, but in view of all the circumstances 
leave the parties to bear their costs through- 
out. 

D, | Appeal allowed. 


l MADRAS HIGH COURT 
- Criminal Revision Case No. 1006 of 1940 
(Case Referred No. 43 of 1940) 
January 23, 1941 ii 
l HORWILL, J. 
= POTHAPU TIMMA REDDI—AcouseED 
versus 


KONDALU RAMI REDDI— COMPLAINANT 
Criminal Procedure Code (Act V of 1898), s. 523— 
Magistrate of opinion that’ offence of misappropria- 
tion in respect of property had been committed, has 
discretion in disposing of it—Whether bound to re- 
turn it to person from whom it was recovered. —" 
Where acase is struck off’as being of.a civil nature, 
itt means that the Magistrate ‘has come to the conclu- 
sion that a criminal offence ‘has not been made out 
and that it is only after adjudication by a Civil Court 
that the ownership of the property can be determined. 
He is, therefore, bound to return the property to the 
person from whom itis taken and to direct the com- 
plainant to have recourse to a Civil Court if he is so 





advised. Where the Magistrate is ‘of opinion that an; . . Sings 
“ sent instance the Magistrate was of opinion 


offence had been made out but, that it was one of mis- 


appropriation and not of the receipt of: stolen property 


knowing or having reason to believe the same to be 
stolen he hasdiscretion in disposing of property which 
` isthe subject-matter of the complaint and is not bound 
to return the property to the person from whom it was 
recovered. 185 Ind. Cas. 440 (1), distinguished. 


Cr. Ref. by the District Magistrate, Cudda- 
pah, dated November 15, 1940. 

Mr. P. Chandra Reddi, for the Complai- 
nant. 

The Public Prosecutor, for the Crown. 

Order.—One Kondalu Rami Reddi was 
given possession of a cow and a calf by its 
owner for. the purpose of grazing in a certain 
forest. While there this cow and calf were 
missing and:the information of the complai- 
nant was that it had been stolen by Sugalis. 
According. to the facts found during the 
-Police enquiry, the complainant’ searched for 
these cattle for many months and at last 


traced them to the house of the accused. The . - 


accused said that the cow and a calf were his 


and that he purchased them long before from. 
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some Sugalis. As he would not return them 
the complainant informed the Police who in- 
vestigated this as an offence coming under 
s. 411, I. P.C. Theycame to the conclusion 
upon the acceptance of certain information 
that the offence committed was not one 
punishable under s. 411, I. P. C., but’ one = 
unders. 403, I. P. C., which is criminal mis- 
appropriation. This offence is not cognizable: 
and so the Police senta referred charge sheet 
to that effect. TheMagistrate agreed with the 
Police and ordered the cattleto be returned 
to the complainant. The accused preferred a 


‘appeal to the District Magistrate, who, as no 


appeal lay, had to dismiss it; but he never- 
the less considered that the Taluk Magistrate 
had erred in not returning the property to. 
the person from whom it was recovered. He 
thereupon made a reference to this Court for. 
action under s. 438, Criminal P. C. E 
The District Magistrate relied on a case, 
reported in Subbagya v. Emperor (1), ia 
which Lakshmana Rao J. considered a case 
where a complaint of theft had been prefer-: 
red and-the case eventually struck off as 
being of a civil nature. That case is clearly 
distinguishable from the present one. Where 
a case is struck off as being of a civil nature, - 
it means that the Magistrate has come to the ` 
conclusion that a criminal offence..has not 
been made out and that itis only after.ad- 
judication by a‘Civil Court that the owner- 
ship of the property can be determined, He 
is therefore bound to return the property to 
the person from whom it is taken and. to 
direct the complainant to have recourse toa 
Civil Courtif he is so advised. Inthe pre- 


that an offence had been made out but, that 
it was one of misappropriation and not of 
the receipt of stolen property knowing or 
having reason to believe the same to be 
stolen. The Magistratein disposing of: pro-. 
perty which is the subject-matter of a com- 


“ plaint, has a discretion. Section 523, em- 


powers the Magistrate to pass orders with 
regard to the disposal of property which is 
alleged or suspected to have been stolen or-is 
found under . circumstances which create 
suspicion of the commission of any offence. 
These conditions were fulfilled here, and. I. 
am not prepared to say that the learned., 
Magistrate did not exercise his discretion 
judicially. Notice has gone to the accused in | 
this case but he has not put in any appear- ` 
ance. The reference is not accepted and the. 
papers will be returned. l 
N.-D. Reference rejected, | 
(1) (1939) M W N 739; 185 Ind. Cas. 440; A I R 1939. 
Mad. 905; 41 Or, L J 208;.12 R M973, ao eee 


k 
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LAHORE HIGH COURT 
Criminal Appeal No. 1083 of 1940 
i March 13, 1941 a 
BHIDE AND Ram LALL, JJ. 
EMPEROR—PRoOSECUTOR ` 
VETSUS 


PHUL SINGH—REsPONDENT 

Penal Code (Act XLV of 1860), ss. 161, 116— 
S. 116, scope and applicability of—Publig servant, 
whether must be in a position to do official act, 
favour or service— Accused intending to bribe public 
servant A for getting certain work done by him 
offering bribe to other public servant B mistaking him 
to be A—B not ina position to do required work— 
sak NA held guilty of offence under s. 161 read with 
s. 116. 

The provisions of s. 161, I. P. C., are not limited to 
official acts only. Thatsection applies even if a public 
servant is requested to render any service with an- 
other ‘public servant’. The section does not require 
that the public servant must, in fact, be in a position 
to do the official act, favour or service at the time. 
Illustration (c)to the section shows that even if a 
person offers gratification to a public servant by way 
of reward for services, which in fact were never 
` réndered by him, he would still be guilty of the offence 
under s. 161. The heinousness of the act obviously 
lies in the intention of the bribe-giver to corrupt the 
public servant and the act cannot be considered to be 
less heinous merely because the public servant does 
not happen to pessess the necessary power todo the 
required favour or service. 113 Ind. Cas. 179 (4) and 
Sahib Ditta v. Empress (7), relied on, 64 Ind. Cas. 
369 (1), 84 Ind. Cas. 940 (2) and 119 Ind. Cas. 315 
(3), not followed. [p. 280, cols. 1 & 2; p. 231, col. 1.) 

The accused who had got a warrant for attachment 
of certain land issued against a judgment-debtor want- 
ed to have the warrant signed by the Revenue Assis- 
tant in his capacity as a Collector. He wished to 
bribe the Reader of the Revenue Assistant in order to 
get this done. While he was standing outside the 
court-room of the Revenue Assistant he saw a Magis- 
trate, coming out of the court-room and thinking that he 
was the R eader of the Revenue Assistant placed Rs. 2 


and the warrants of attachment in his hand, asked him - 


to get the warrants signed and take the money : : 
_ Held, that the accused did request the Magistrate 
in his capacity as a public servant, to render him the 
service of getting the warrants signed by another 
public servant, viz.; the Revenue Assistant and, there- 
fore, although the Magistrate did not render him the 
service required, yet the act would still be punishable 
as ‘abetment’ of the offence under s. 161, read with 
s. 116; I. P.C. [p. 231, col. 2.] 


Cr. A. from the order of the Sessions Judge, 
Rohtak, dated June 20, 1940. 


Mr. Basant Krishen, Assistant Advo- 
cate-General, for the Crown. 

Mr. Qabul Chand Mittal, for the Respon- 
dent. © 4 


Bhide, J.—The material facts bearing ‘on 
the question of law which requires decision 
in this case are simple and are not disputed. 
The respondent Phul Singh who had got a 
warrant for attachment of certain land issu- 
ed against a judgment-debtor wanted to have. 
the warrant signed by the RevenueAssistant 

s $ 
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in his capacity às a Collector. He ‘wished to 
bribe the Reader of the Revenue Assistant in 
order to get this done. On May ‘2, 1940, 
while he was standing outside’ the court-room 
of the Revenue Assistant he saw Chaudhri 
Mohanmad Afzal Magistrate, coming out of 
the court-room. He asked him whether ‘he 
was the Nazir (i. e., thes Reader). Chaudhri 
Mohammad Afzal did not give any direct 
reply, but merely asked him what his busi- 
ness was. Phul Singh then placed Rs. 2 and 
the warrants of attachment in his hand and 
asked him to get the warrants ‘signed and 
take the money. This was done by the res- 
pondent in the presence’ of several persons, 
including the Reader of the Court and 
Chaudhri Balwant Singh, Assistant Sub- 
Inspector of Police. Chaudhri Mohammad 
Afzal thereupon made a complaint against 
Phul Singh under s. 161, I. P. C., Phul Singh 
admitted the facts as stated above at the trial 
and was convicted by the District Magistrate 
under s. 161, read with s. 116, I. P. C.,and 
was sentenced to pay a fine. of Rs. 300: 

On appeal, the learned Sessions Judge, 
however set aside the conviction and the 
sentence holding that no.offence was com- 
mitted, as Chaudhri Mohammad Afzal was 
not the Reader to the Revenue Assistant and 
was not in a position to show any favour to 
the respondent by doing any official act, as 
desired by thé respondent. Against this deci- 
sion an` appeal has been preferred to this 
Court by the Advocate-General on behalf of 
the Provincial Govt. The learned Sessions 
Judge has in arriving at his decision’ relied 
chiefly: on certain: decisions of the Calcutta 
and the Madras,High Courts, viz., Shamsul 
‘Huq v. Emperor (1), In re Venkiah (2), and 


- Venkatarama Naidu v. Emperor (3).. The 


learned Assistant Advocate-General, who has 
argued the case on behalf of the Provincial 
Govt. bas urged that these rulings do not lay 
down correct law and that the respondent 
should be convicted either of the offence 
under s. 161/116 or at any rate of an attemp 
to commit that offence. In support of thi 
argument he has relied mainly on Empero 
v. Ajudia Prasad (4), and Ahad Shah yr 
Emperor (5). The Calcutta and the Madras 
1) A IR 1921 Cal. 344; 64 Ind. Oas. 369; 23 Cr. L 


( 
J 1; 33 C L J`379. 

(2) A I R1924 Mad. 851; 84 Ind. Cas. 940; 26 Or. L 
rie 47MLJ 662;20 L W 618; (1924) M W N 

A... os 

(3) A I R 1929 Mad. 756; 119 Ind. Cas. 315; 30, Or, 
LJ 1055; 57 ML J 239; 30 L W 235; (1929) MW N 
695; Ind. Rul. (1929) Mad. 955. | i 

(4) 51A 467; 113 Ind. Cas. 179; A IR 1928 All, 7525, 


-30 Or. L J 67; (1929) A L J 153. ki 


(5) 18P R 1918 Or.: 45 Ind, Cas. 150; AIR 1918 | 
Tah, 152: 19 Gr. L J 486; 96 P L R 1918. ki 
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, rulings,.on which the learned Sessions Judge 
has relied do not appear to contain any dis- 
cussion of the law points raised in the present 
case. In Shamsul Huq v. Emperor (1), a taxi 
driver had been, prosecuted for a petty offence 
«under the Motor Vehicles Act» On June 16, 
dhe. case. against him was dismissed and on 

‘June.21,the taxi driver, in ignorance of 
that.fact, offered a bribe of Re. 1 to the 
Police Sergeant to withdraw the charge 
against him. The trial Court convicted him 
under s. 161, read with s. 109, I. P. C., but on 
revision the learned Judges of the Calcutta 

High Court held that the petitioner could not 

be legally. convicted as 

“fon June 21 when the bribe is said to have been 
offered by him, it was not within the powers of the 

Sergeant to show: any favour to the petitioner, who had 
already been discharged by the Magistrate and no 


money could have been paid to himas a motive or 
reward for doing anything for the petitioner.” 


The learned Judges have not discussed the 
relevant provisions of law or referred to any 
previous decisions and I find it difficult to 
understand the decision in view of the pro- 
visions of:s. 161, I. P.C: That section runs 
as follows : oe 
` “Whoever being or expecting to be a public servant 
accepts or obtains, or agrees to accept, or attempts to 
obtain from any persen for himself or for any other 
person, any gratification whatever, other than legal 
remuneration asa motive or reward for doing or for- 
bearing to doany official act or for showing or for- 
bearing to.show, in the exercise of his official 
functions, favour or disfavour to any person, or 
for rendering or attempting to render any service 
or disservice to any person, with the Legislative 
or Executive Govt. of India, or with theGovt. of any 
Presidency or with any Lieutenant-Governor, or with 
any public servant, as such, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, or with fine, or with both.” 

It would appear from the above that all 
that is necessary for the application of the 
section is that the “gratification” should 
- have been offered as a motive or reward for 
doing or forbearing to do any official. act, or 
for showing or forbearing to show favour or 
disfavour to any, person, or for rendering or 
forbearing to render any service or disser- 
vice to any person. The section does not re- 
quire that the public servant must, in fact, 
be in a position to do the official act, favour 
or service at the time. Illustration (c) to the 
. section is noteworthy. It shows that even if 
a person offers gratification to a public ser- 
vant by way of reward for services, which in 
fact were never rendered by him, he would 
still be guilty of the offence under s. 161, 
I. P.C. Itis indeed difficult to see any prin- 
ciple on which’ distinction should be made 
between cases in which the public servant 
is.in a position to do the official act, or 
favour or service and those in which he is 
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not in a position to do so, but-is errone- 
ously believed to be in that position. The 
heinousness of the act obviously ‘lies in the 
intention: of the bribe-giver to corrupt the 
public servant and I see no good reason, why 
the act should be considered to be less heinous 
merely because the public servant does not 
happen to possess the necessary power to do 
the reqnired favour or service. ; 

In the Madras rulings also, the question 
of law is not discussed. In In re Venkiah 
(2), an official known askarnam had received 
a bribe of Rs 20 from a villager on the un- 
derstanding that he would get him some land 
on darkhash in his official capacity as kar- 
nam. It was held that this was no offence 
under s. 161, I. P. ©., as it was not within 
the official duties of a karnam to give such 
land on darkhash. This view was apparently 
not controverted on behalf of the Crown 
and consequently the question of law involv- 
ed was not discussed. The facts in Ven- 
katarama Naidu v. Emperor (3), were some- 
what similar to that in Shamsul Huq v. Em- 
peror (1). The public servant to whom -the 
bribe had been offered had become ‘functus 
officio’ and was, therefore, incapable of doing 
the favour required of him. Hence it was 
held that no offence under s. 161, I P.C., 
was committed. The state of law in this 


respect was considered to be unsatisfactory, 


but it was said that by the cases decided in 
India, it is held that if the Police Officer had 
discharged his duty, whatever it may be, the 
person who attempts to bribe him in circum- 
stances such as the present case (i. e., after 
the Police Officer has become functus officio) 
commits. no offence, No references to the 


decided cases are given, but the above pro- 


position of law is apparently taken as settled 
by authority. Neither the learned Assistant 
Advocate-General, nor the learned Counsel 
for the respondent was, however, able to 
invite our attention to any authorities of 
the description referred to by the learned 
Judges, 

. Emperor v. Ajudia Prasad (4), which has 
been relied on by the learned Assistant Advo- 
cate-General, on. the other hand, fully sup- 
ports his contention. That ruling follows 
another previous ruling of the Allahabad 
High Court reported in Kishan Lal v. Em- 
peror (6), the facts of which were similar. 
It was. held in these cases that it was suff- 
cient if the accused thought that a par- 
ticular public servant had an opportunity to 
show him favour in the exercise of his 
official functions although he might in reality 
have no such opportunity, This view is fully 

(6) 1 AL J 207n. | 
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supported by Illus. (e) to s. 161, I. P. C, 
which was relied on by the learned J udge 
who decided the case reported in Emperor v. 
Ajudia Prasad (4). The view taken in Em- 
peror v. Ajudia Prasad (4), appears to me to 
receive support also from the general pro- 
visions of law as to ‘abetment’ in thel. P. C. 
According to the definition of ‘abetment’ as 
given in s. 107, I. P. C , it would appear that 
‘instigation’ to commit an offence -1s suff- 
cient to constitute ‘abetment’ of that offence 
and the question’ whether the person abet- 
ted is willing to commit the offence or even 
-capable of committing the offence seems to 
be wholly immaterial. For instance, if A 
instigates B to murder C, the fact that B 
does not consent to commit the offence 
would not prevent A from being held guilty 
of abetment, even if the act “itself is not 
committed, although the punishment may 
be higher when the act is committed than 
if may be otherwise. Similarly, if A putsa 
gun into the hands of B and asks him to 
shoot C, but B does not know how to use 
the gun-and is, therefore, incapable of shoot- 
ing C, A would still be found guilty of abet- 
ment: (ef. ss. 107, 108, 109 and 116, I. P. C 
In Sahib Ditta v. Empress (7), it was held 
that an offence can be abetted though the 


means which are intended to be employed . 


are such that it is physically impossible 
that the effect requisite to constitute the 
offence should be caused ‘by them. In that 
case the accused who had offered money for 
the killing or disabling of a person by means 
of charms was found ‘guilty of abetment of 
murder. 

In view of the wording of s. 161, I. P. O; 
and the authorities referred to above, I 
am of opinion that the act of the respon- 
dent in the present case constituted abet- 
ment: of the offence under s. 161, I. P. C. 
The respondent approached Chaudhri Moham- 
mad Afzal in the belief that he was a 
public servant. It is true that the respon- 
dent mistook him to be the Nazir of the 
Reader to the Revenue Assistant, but the 
fact remains that Chaudhri Mohammad Afzal 
was a public servant. It is equally clear that 
the respondent offered him illegal gratifica- 
tion to get the warrants signed “by the 
Revenue’ Assistant. This did not, of course 
fall within the official duties of Chaudhri 
Mohammad Afzal. But ‘the provisions of 
s. 161, I. P. ©., are not limited to official acts 
only. That section applies even if a public 
servant is requested to render any service 
with another ‘public servant.’ In the present 
instance, there can be no doubt that the rés- 


(T) 20 P R 1885 Cr. 
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pondent did request Chaudhri Mohammad 
Afzal, in his capacity as a public ‘servant, to 
render him the service of getting the war- 
rants signed by another public servant, VIZ., 
thé Revenue Assistant, Chaudhri Moham- 
mad Afzal did not render him the service re- 
quired, but the act would still be punishable’ 
as ‘abetment’ of the offence under s. 161, 

read with s. 116, I. P.C ” 

On the above finding, 16 is unnecessary to 
consider. the alternative contention of the 
learned Assistant Advocate-General that the 
respondent was at any rate guilty of an at- 
tempt to bribe the Reader, to’the Revenue 
Assistant and was punishable under s, 161/116 
read with s. 511, I. P. ©. This conten- 
tion is also not without force; but for rea- 
sons stated above, it seems to me that the 
act of the respondent ameunted to the sub- 
stantive offence of abetment and not a mere 
attempt and he was, therefore, rightly held 
guilty by the trial Court under: s. 161 read 
with s. 116, I. P. ©. I would accordingly 
accept this appeal and restore the convic- 
tion. As regards the punishment, the trial 
Magistrate sentenced the respondent to a 


). * fine of Rs. 300. This fine seems to be rather 


excessive In view of all the circumstances. 
The respondent is an ignorant villager and 
his object apparently was merely to get the 
warrants signed quickly by the Revenue 
Assistant. He has also been put to the 
trouble and expense of litigation up to this 
Court. In my opinion a fine of Rs, 100, will 
be sufficient to meet the ends of justice. 
I would accordingly sentence him toa fine 
of Rs. 100. In-default-of payment of fine, 
he will undergo rigorous imprisonment for 
two months, The respondent is allowed a 
month’s time to pay the fine. If he fails to 
pay the fine within a month of this date, 
the District Magistrate; Rohtak, will issue 
a warrant for his arrest in order that the 
respondent may undergo the sentence of 
imprisonment in default of payment of fine, 


Ram Lall, J.—I agree. 
SO Appeal allowed, 


MADRAS HIGH COURT 
Criminal Appeal No. 162 of 1941 
ae Revision Case No. 216 of 1941 
March 19, 1941 - 
LAKSHMANA Rao J. a. d 
In re NACHAL—APPELLANT. 
Penal Code (Act XLV of 1860), ss. 304 (2), 393 — 


Accused holding deceased by the tuft — Deceased ' 
‘assaulted with stones by accused's daughters—Deceased 
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found dead next day—No.common intention to cause 
death or grievous hurt suggested — Accused held guilty 
only under s. 323 and not under s. 304 (2). 

The accused and the deceased (her father-in-law) were 
not friendly and one day. the deceased went to some 
people with some injuries and-stated that he was held by 
the tuft by the accused and assaulted with stones by 
her daughters. On the next day he was found dead. 
The death was due to congestion of the brain as the 
result of beating with stpnes. It was not suggested 
that there was any common intention to cause death or 
grevious hurt: 5 

Held, that on.these facts the accused could not be 
convicted under s. 304 (2), I. P. O. Asit was not 
known who caused the fatal injury and as the deceas- 
ed had told that the accused had only held him by the 
uit the accused was, guilty only under s. 323, I 


Cr, A. and Gr. R. ©- against the order of 
the Additional Sessions Judge of the Court of 
Session of the Coimbatore Division in Case 
No: 215 of the Calendar for 1940. - 


_ Messrs. N. Somasundaram and P. A. 
Kailasam, for the Accused 

"Mr. A. S. Sivakaminathan, for the Public 
Prosecutor, for the Crown. 


_Judgment.—tThe accused has been con- 
victed under s. 304 (2), of the I. P.-C., for 


causing'the death of her father-in-law Irula : 


Moopan by beating with stones and sentenced 
to rigorous imprisonment for 5 years. She 
appeals against the convictionand the same 
was taken up by Wardsworth, J., on the 
ground that the offence committed would be 
voluntarily causing hurt. 

_ The accused and Irula Moopan were not 
friendly and Irula Moopan went to P W. 
No. 5’s house on the evening of September 
23, ‘last with some injuries, due to beating 
with stones. He told P. W. No. 5, that the 
injuries were caused by the accused and her 
daughters aged about 10 and 8 years and 
went to P, W.'No. 7’s house for the night. He 
stated so to P.. W. No. 7, also and went to P. 
W. No. 8’s house next morning. He told P. 
W. No. 8, that he was held by the tuft by the 
accused and ‘assaulted with stones by her 
daughters, and left saying that he would re- 
port to the village Munsif, He was found dead 
at the pillatyar koil about noon, and death 
was due to congestion of the brain as the 
result of beating with stones. These facts 
are not disputed and the conviction of the 
accused under s. 304 (2), I. P. C., is unsus- 
tainable. ‘It is not known who caused the 
fatal injury and the deceased told P. W. No. 
8, that the accused was holding him by the 
tuft. Even otherwise it is not suggested that 
there was any cbmmon intention to cause 
death or grievious hurt, and the accused 
would-be guilty only under s. 323, I. P. C. 
The conviction of the accused is therefore- 
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altered to one under s. 323, I. P. C., and con- 
sidering that she was in remand since ‘Sep- 
tember 25, she is sentenced to rigorous im- 
prisonment for the period undergone. ` 


N.-S. Conviction altered. 


ee 


° BOMBAY HIGH COURT 
Criminal Revision Applications Nos. 431. 
and 473 of 1940. 
January 17, 1941. 
BEAUMONT, ©. J AND SEN, J. NI 
EBRAHIM MAHOMED MUKRI— 
5 APPLICANT 
versus 
KHURSHEDBAI EBRAHIM MUKRI— 


OPPONENT 
Criminal Procedure Code (Act V of 1898), s. 488 
—Children residing with wife and husband refusin 
to maintain them on that ground—Court, if can order. 
matntenance—Husband’s remedy. of 
The object of s. 488, Crimizal P. C, is fo 
avoid vagrancy by providing that a Magistrate may 
up to a limited extent see that a wife and children are ` 
maintained by the husband or father able to maintain 
them. But the Magistrate must take the facts as he 
finds them to be. Ifin fact the children are living 
with the wife, and if in fact the father is refusing or 
neglecting to maintain them where they are living, 
the Magistrate has jurisdiction to makean order. If 
the father’s case is that the children ought not to be 
living with the wife, but ought to be living with him 
or under his direction, then he must take proper pro- 
ceedings in a Civil Court to get the children removed 
from the custody of the mother. 


Cr. R. Apps. from an order passed by the 
Presidency Magistrate, Second Court, Maza- 
gaon; Bombay. oa! 
Mr. S. B.” D'Silva, for the Applicant (in 
No 431) and for the Opponent (in No 473); 

Messrs. V. N. Chhatrapati and Manubhai 
N. Doctor, for Opponent (in No, 431) and for 
the Applicant (in No. 473). 

Mr. K. A, Jahagirdar, Govt. Pleader, for 
the Crown (in both). : 


Beaumont, C. J.—These are two revision 
applications, one by the husband and the 
other by the wife in proceedings under s. 488, 
Criminal P. C. The parties are Muhammadans 
and the husband and wife do not get on, and 
are at the moment living apart, and three 
children of the marriage—a boy of fifteen and 
two girls of ten and seven—are in fact living 
with the wife. The -wife applied for main- 
tenance, ‘and the learned Magistrate held as a 
fact that the respondent had not refused or. 
neglected to maintain her, and, therefore, he 
refused to make any orderas to maintenance 
in favour of the wife, and in revision we do 
not see any ground for differing from the 
learned Magistrate on that question. 
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The learned Magistrate, however, made an 
order on the. respondent for payment of main- 
tenance to the three children, and the, father 
appliés to us to set. aside that order. . The 
learned Magistrate has made a report: to. the 
Court under s. 44], Criminal P. C. because he 
says that questions of this sort frequently 
arise, ‘The position being that the husband 
and wife are in fact living apart, and that 
the children are in fact, living with the wife, 
the husband says: “Iam not going to main- 
tain the children 'whilst they are living with 
my wife. They ought to live with me, and 
if they comes and live, with me or with some- 
body of whom I approve, I will maintain 
them.” The learned Magistraté raises the 
question whether in those c circumstances the 
Court under’s. 488 can make an order for 
maintenance of the children. In my opinion, 
the Court can make an order under such cir- 
cumstances. . Powers under s. 488 are limited. 
The object of the section no doubt, is to avoid 
vagrancy by providing that a "Magistrate 
may up toa limited extent see that a wife 
and children are maintained by a husband 
or father able to maintain them. But I 
think that the Magistrate must take the 
facts as he finds them to be. If in fact 
the children are living with the wife, 
and if in fact the father is refusing or neglect- 
ing to maintain them where they are living 
I think that. the Magistrate has jurisdiction 
to make an order. ` If the father’s case is that 
the children ought- not tö be living- with the 
wife, but ought to be living. with him or 
under his direction, then he must take pro- 
per proceedings in a Civil Court to get the 
children removed from the custody ' of. the 
mother. No doubt, such proceedings may 
sometimes involve expense, which a father 
is unable or unwilling to bear, but that 
cannot deprive the Magistrate of the right 
to exercise his powers ; under s. 488. If the 
Civil Court makes an order under which the 
children cease to reside with the mother, and 
if the father is then willing to provide for 
their maintenance, he can, “of course, apply 
to the Magistrate under s. 489 to modify 
his previous order. But,in my opinion, as 
long as thé children are in fact residing with 
the wife, and the husband is in fact 
declining to maintain them, the Magistrate 
can.make an order for their maintenance 
under s.488. We are, therefore, not prepar- 
ed to.differ from the. order which the learned 
Magistrate made. 


D. Order Wa 
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MADRAS HIGH COURT 
‘Criminal Revision Case“No. 979 of 1939 
Criminal Revision’ Petition No. 923° 

- of 1939 

° “February 9, 1940 - -- 
0 DAÆRKBHMANA Rao, J 
. THE PUBLIC PPOSECUTOR, 
MADRAS—PRTITIONER 
Versus 
SALMA BEEVI— RESPONDENT 

Penal Code(Act XLV of 1860), s. 211—Complaint 
of complainant referred by Police—Complainant not 
appearing before Magistrate—M agistrate’s complaint, 
if necessary for prosecution of complainant under - 
s. 211. 

Where a complaint made by a person is refer- 
red by the Police and-the complainant does not appear 
before the Magistrate there is no proceeding in 
any Court and acomplaint bythe Magistrate is not 
necessary for the prosecution of the complainant under 
s. 211, I. P. CO. in respect of a: cognizable offence. 


Cr. R. Case and Cr. R. P. “under ss. 435 and 
439 ofthe Criminal Procedure Code, - 1898, : 
praying the High Court.to revise the order 
of the Assistant ; Sessions J udge, of the Court 
of Session of Tinnevelly Division,- dated 
August 3, 1939, and made in Case No. 44 of 
the Calander: for 1939. 

The Public Prosecutor, for the Petitioner.: 

Mr. G. Gopalaswami, for the Respondent. 


Order.—The trial in tbe Sessions Court 
commences only after the charge’ is. read 
over ‘and the accused claims tobe tried, and 


‘the preliminary objection that the proper 


remedy isan appeal against the order of 
the Assistant Sessions Judge cannot be 
upheld. 

On the merits, the complaint of the’ 
respondent was referred by the Police and 
she did not appear before the Magistrate. 
There was no proceeding in any Court and 
the view of the Assistant Sessions Judge 
thata complaint by the Magistrate is neces- 
sary for the prosecution of the respondent 
under s. 211, I. P. C. in respect of a cogniz- 
able offence is untenable. The order of dis- 
charge is therefore set aside and the Assis- 
tant Sessions Judge will proceed with the 
case in accordance with law. 


N.-S. Order set aside. 
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RANGOON HIGH COURT 
Special Second Appeal No. 147 of 1940 

July 9, 1940 
MACKNEY, J. 
MAUNG.PO HLAING—APPELLANT | 
i versus ° 


PO NYI AND OTHERS—RESPONDENTS 

Burmese Buddhist e Law—Partition—Sutt for— 
Entire estate in whosesoever hands it may be, must be 
included—Co-owners—Property originally of parents 
— Whether proof that children hold itas co-owner — 
Co-ownership, if can be presumed from absence of 
partition—Defendant in exclusive possession for 25 
years—Plaintiff must show that he is co-owner 
— Abandonment —If can be presumed — S. 114, 
Evidence Act (I of 1872), effect of. À 

Obiter. — Under Burmese Buddhist Law when it is 
desired to partition an estate, the whole of that estate 
ought to be included inthe. prayer for partition in 
whosesoever hands it may be. The fact that.the pro- 
perty, belonged originally to their parents does not in 
itself prove thatthe children hold it as co-owners. 
But such may be presumed from the fact that after 
the death of the parents there was no partition of the 
estate but the brothers continued to live together in 
the same house. 

A plaintiff wishing to succeed on the ground that 

he is co-owner must establish that fact, where the 
defendant has beyond question been in exclusive and 
uninterrupted possession for a long period e. g., 25 
years. 
_ The Court may presume the existence or any fact 
which it thinks likely to have happened, regard being 
had to the common course of natural events in the 
conduct of public and private business 
relation to the facts of the particular case. 

Brothers lived together and held the property 
belonging-to their parents as co-owners. One of them 
used the property as his own. After a time the rest 
ofthe brothers went away and took no interest in the 
property for a long period of 29 years: 

eld, that the mere fact of leaving the house was 
not sufficient to show that they were ousted from 
this property, but in considering this matter the 
Courts, must always bear in mind that the Evi. Act 
requires rules of common sense to be applied to the 
consideration of cases and that the abandonment: on 
the part of the departing brothers of any claim that 
they might have had to the property might be presumed 
under s.114, Evi. Act. Gangadhar v. Parashram Bhal- 
chandra (2), relied on. 4 Ind. Cas. 298 (1), distinguished. 


‘Mr. J. H. Shukla, for the Appellant. 
Mr. N. Guha, poe the Respondents. 


in their 


_ dudgment.—The appellant was.defendant 
In a suit brought by his two brothers and 
the legal representatives of a third brother 
for partition of a small piece. of property 
which was in his, the appellant’s possession. 
The plaintiffs-respondents based their claim 
on the fact that the property had originally 
formed part of the estate of their parents, 
. They alleged that after their parents’ death 
the four brothers lived together in the same 
house for possibly five years dnd then, that 
8 to say, nearly 25 years ago the three 
younger brothers left the house and the 


appellant, the eldest brother, remained with . 
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the house and the property in his sole keep- 
ing. Since that time, it is admitted that 
they have not enjoyed the profits of the 
property or taken any interest whatsoever 
in ib In 1937 the same three ‘brothers 
brought a suit against the appellant for 
partition of other property belonging to the 
estate of their parents. The property now 
in question was not included, the reason 
given being that at the time it had passed 
out of the possession of Maung Po Hlaing 
into the possession of a person who had 
purchased it at an auction held: by the 
revenue authorities in recovery of a loan 
taken by the defendant from the Govt. 
What the circumstances of that loan were, 
does not appear, but there is nothing to show 
that anything but the interestof Maung Po 
Hlaing in the property had passed by such 
a sale. Itis therefore, a little difficult to 
understand why the plaintiffs should have 
omitted tosue for this particular piece .of 
property, andthe omission at least suggests 
that they were not very certain of their 
claim as regards this particular land. I 
may mention that that suit was dismissed in 
default of prosecution. It has been claimed 
that the present suit was barred by reason of 
the existence of the previous suit. It is true. 
that when it is desired to partition an - estate, 
the whole of that estate ought to be included 
in the prayer for partition in whosesoever 
hands it may be. ‘However, it is not neces- 
sary to decide this point in the present 
appeal. The original Court found most 
issues in favour of the plaintiffs but, on the 
issue regarding the limitation, found for the 
defendant. The learned Township Judge held 
that Art. 123, Lim. Act, applied and that 
the suit had become barred by limitation 
twelve years after the death of Aung Dun; 
Article 123 refers to suits for a distri- 
butive share of the property of an intestate. 
Accordingly the suit was dismissed. The 
plaintiffs then appealed to the District Court. 
The District Court differed from the Town- 
ship Court on the finding of limitation and 
held that the right article to apply was Art. 
144 and that as it appeared from the cir- 
cumstances of the case that Maung Po 
Hlaing was in occupation or enjoyment as 
a co-sharer the suit was not barred. Accord- 
ingly the appeal was allowed and the suit 
decreed. 

The défendant now appeals to this Court. 
He relies mainly on the plea that the suit 
is barred by limitation. It is conceded that 
Art. 144, Lim. Act, applies. Now, it-is 
true that if the plaintiffs wished to succeed 


. on the ground that they are co-owners they 
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must establish that fact, for the defendant 
has beyond question been in exclusive and 
uninterrupted possession of this property 
(so far as the plaintiffs: are concerned) for 
25 years. The fact that the property belong- 
ed originally to their parents does. not in 
itself prove that the children held it as co- 
owners. The plaintiffs however, were able 
to show that at least for five years after 
the death of their parents they did hold the 
property as co-owners. I think it may be 
‘conceded that such may be presumed from 
the. fact that after the death ofthe parents 
there was no partition of the estate but the 
four brothers continued to. live together in 
the same house, Thereafter, however, the 
position altered, It is true that the mere 
fact of leaving the house where this eldest 
brother resided is not sufficient to show that 
thereupon they were ousted from this pro- 
perty, but in considering this matter we 
must always bear in mind that the Evi. 
Act requires rules of common sense to be 
applied to the consideration of cases. The 
Court may presume the existence of any 
fact which it thinks likely to have happened, 
regard, being had to the common course of 
natural’ events inthe conduct of public and 
private business in their relation to the facts 
of the particular case. 

Now, here we have a case where four 
brothers lived together for a short time and 
then three ofthem went away leaving their 
elder brother in possession of this piece of 
land out of other property belonging to their 
parents. From that time they have not 
taken the slightest interest in the land. 
Their brother has worked it and he was 
working it even whilst they were living 
with him. He has been in fact using it. as 
if it were his very own. Surely from these 
facts we may presume that the three bro- 
thers have abandoned any claim that they 
might have had to the property and that 
the eldest brother was asserting his exclu- 
sive right to the land; otherwise how could 
such a situation have arisen? Surely at one 
time or another, earlier than after’ the 
lapse of 25 years, one at least of the youn- 
ger brothers would have come forward to 
make a claim to this property. The fact 


that they did not do,so indicates that they. 


recognized Maung Po Hlaing’s exclusive 
title, J have been referred to the case in 
Ma Le v. Ma Hmyin (1), where it was ruled 


“that so long asa co-owner who actually enjoys the 
profits of jointly owned property doesnot by some un- 
equivocal act communicate to his co-owner, either 
directly or indirectly, that he no longer recognizes any 
right of the latter in the property, and asserts that he 

(D) 5L BR 112; 4-Ind. Oas..298;2 Bur LT1. . | 
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holds the property as his own to the exclusion . of the 
other, the possession of one continues to be the posses- 
sion of both, and the one in possession can acquire no 
right against the other by adverse possession.’’ 


Ip that case it would. appear. that there 
were five children whohad agreed that they 
should enjoy the land in turn. The plaintiff 
was one of these children who had failed 
to enjoy the land in hei. turns since 1890, 
the first turn thereafter having occurred in 
1895, the suit, was brought in 1907 or 1908. 
It does not appear that the other co-heirs 
also had been ousted, so that there was a 
clear case of co-ownership still subsisting 
and clearly the fact that one co-owner had 
failed to take advantage of the arrangement 
made between the co-heirs did not necessari- 
ly indicate that she renounced her title to 
The present case’ is entirely 
different where one brother has been allow- 
ed to remain in undisturbed possession for 
25 years by all three other brothers. 
Gangadhar v. Parashram Bhalchandra (2), 
proceeding on the authority of certain Eng- 
lish decisions ruled that : 

“Sole possession by one tenant-in-common conti- 
nuously for a long period without any claim or demand 
by any person claiming under the other tenants-in-com- 


mon is evidence from which an actual ouster of the 
other tenants-in-common may be presumed.” 


I am ofthe opinion, therefore, that the 


- appellant successfully established his claim 


to be left in undisturbed possession of the 
property. This appeal is allowed with costs, 
Advocate’s fee three gold mohurs. The 
plaintiffs’ suit is dismissed with-costs in the 


. Township Court and in the Assistant Dis- 


trict Court. 


D; Appeal allowed. 
(2) 29 B 300; 7 Bom. L R 252, 





MADRAS HIGH COURT 
Civil Revision Petition No. 352 of 1937 
April 23, 1940: 
HORWILL, J. 
C. K. KUNJANDI—PETITIONER 

versus = 
KUDUVAYOOR NAGARATHIL 
MELHARATH KADIR MOIDEEN 
ROWTHER’S son CHINNAVAVA 


ROW THER AND oTHERS— RESPONDENTS 

‘Limitation Act (IX of 1908), ss. 20, 21—Payment 
by one heir, effect against others -Payment within 
limitation by one joint contractor on death of other— 
If saves limitation against heirg of deceased. 

A payment by an heir saves limitation against other 
heirs. 

[Case-law referred to.] . ; 

A payment made by oné of the joint contractors, 
after the death of the other, within limitation, does not - 
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save limitation against tne heirs of the deceased joint 
contractor. 


C. R. P. to revise the decree of the Sub- 
Judge, South Malabar at Palghat, in 8. GC. 8. 
No. 243 of 1936. 4... 

Mr. K. Kuttikrishna Menon, for the Peti- 
tioner. 

Mr. S. Venkatackala Sastri, 
pondents. i 


Order.—Defendant No. 2 is the mother 
of defendants Nos. 3 to 5. The husband of 
defendant No. 2, the father of defendants 
Nos. 3 to5 and defendant No. 1 executed a 
promissory note in favour of the plaintiff 
petitioner. Within the period of limitation, 
after the death of defendant No. 2’s husband, 
defendant No. 1 made a payment. This suit 
was brought within three years of that pay- 
ment but more than three years from the 
execution of the note. Defendant No. 1 was 
Clearly liable; but the more difficult question 
was whether defendants Nos. 2 to 5 were 
liable also or whether the suit was barred as 
against them. That point was decided in 
favour of defendants Nos. 2 to 5 by the 
Subordinate Judge of Palghat. There can be 
no doubt thatit is well established in this 
High Court that any acknowledgment made 
under s. 19 by one person does not save 
limitation against any other persons liable 
under the note, whereas a payment made 
under s. 20 saves limitation as against all 
those liable under the note. I am unable to 
see any great difference in the wording of 
ss. 19 and 20 which would account for this 
difference in the law applying to acknow- 
ledgments and payments. The earlier Indian 
decisions on the subject seem to have been 
based largely on the English Law; and the 
decisions to which I have been referred 
assume the difference between ss. 19 and 20 
and follow earlier cases. Section 21 (2), Lim. 
Act, says: 

“Nothing in the ‘said sections (ss. 19 and 20) ren- 
ders one of several joint contractors...... chargeable by 


reason only of a written... payment made by...any 
other or others of them.” 


Reading ss. 20 and 21 together, it would 
follow that a payment saves limitation 
against all the debtors unless the debtors 
are co-contractors. It has been laid down 
in a number of cases [Narasimha Rama 
Iyer v. Ibrahim (1), Lokandha Naiko v. 
Lokhono Naiko (2) and Pangdaya Pillai 


(1) A IR 1999 Mad. 419; 118 Ind. Cås. 302; (1999) M 
WN 146; 29L W 789; 56 ML J 630; Ind. Rui. (1929) 
Mad. 798. . > ; 

(2) 127 Ind. Cas. 641; AI R 1930 Mad. 138; Ind.- 
Rul. (1930) Mad. 1025. |... a L O TLS 


for the Res- 
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v. Uthandiya Pillai (3)] that a payment by 
an heir saves limitation against other heirs. 
Fhe position in this case is rather peculiar. 
There is no payment by one heir; but there 
was a payment by a joint contractor. - At 
the time when this payment was made, the 
other joint contractor was dead and, strictly 
speaking, there was no other joint contrac- 
tor towhom s. 21 (2) could directly apply ; 
but defendants Nos. 2 to 5 are sought to be 
made liable because they are the heirs of the 
other joint contractor. Their liability de- 
pends upon the liability of the person whose 
heirs they are. That other person was a 
joint contractor and defendants Nos. 2 to 5 
represent his estate. I am therefore of 
opinion that this payment made by defėèn- 
dant No 1 does not save limitation against 
defendants Nos. 2 to 5. The petition is ac- 
cordingly dismissed with costs of the contest- 
ing respondents. : 

N.-S. Petition dismissed." 

(3) 48 L W 251; 178 Ind. Cas. 243; AI R 1938 Mad. 
774; (1938) M W N 714; (1938) 2ML J 338;11RM 
429: IL R(1938) Mad. 968, 


t 


OUDH CHIEF COURT 


. Criminal Revision Application No. 44 of 1941 


May 19, 1341 
GHULAM HASAN, J. 
MAHMOOD BEG AND ANOTHER— 
COMPLAINANTS — APPLIOANTS ` 
VETSUS ! 


EHSAN BEG—OPPOSITE PARTY 

Criminal Procedure Code (Act 'V of 1898), s. 145— 
Order under, in respect of stock of medicines, if can 
be passed —‘Possession’, contemplated is actual and 
exclusive possession and not joint or constructivė pos- 
session -~T'wo months period, when begins. 

The definition of land in cl. (2) of s. 145, Criminal P. 
O., cannot include the movable property, such as å 
stock of medicines in a shop. Consequently no order 
under the section can be passed in respect of the stock 
of medicines. [p. 238, col. 1.) 

Possession contemplated under s. 145 is not only ' 
actual possession but the exclusive possession -of 
the subject in dispute. There is no room what- 
ever for the application of the doctrine of joint pos- 
session under that section. The question of joint 
possession or constructive possession are both 
foreign to the scoye ofs. 145. Further a Magistrate 
acting under s. 145 (4) has to decide the possession of 
the subject of dispute without reference to the merits 
of the claims of any party. It is not within the 
province of the Magistrate to determine the title of 
the parties or the question whether the possession was 
founded upon title or not. His only concern is to 
see who is in de facto possession of the subject of 
dispute. Parties may be joint owners and yet any one 
of them may bein actual possession of the property 
to the exclusion of other co-owners. No doubt the 
possession of one co-owner will be considered to be 
the possession of all, and @ co-owner. not in actual 
possession would be deemed to be in constructive pos- 

e 


1941, - . 


session of the property. This doctrine of constructive 
possession, however, has no place in criminal law and 


a Magistrate acting under s. 145 is entitled to take 


notice only of exclusive actual physical possession and 
has nothing whatever to do with constructive posses- 
sion or joint possession. Ambler v. Pushong) (1), re- 
lied on, Kinu Mondal v. Haji Baul, Mondal:(2) and 
143 Ind. Cas. 54 (3), distinguished. [p. 238, cols. 1 & 2.) 

Two: months mentioned in-the proviso to'cl. (4) of 
s. 145 mean two months from the date of the prelimi- 
nary.order and not two months from the date of the 
complaint. “124 Ind. ‘Cas. 363 (4), 152 Ind. Cas. 496 
(5), 130 Ind. Cas. 153 (6) and: 187 Ind. Cas. 636 (7), 
relied on, 113 Ind. "Gas. 336 (8), dissented from. [p: 
239, col. 1). 


‘Or. R: App. of the order of the Sessions 
Judge, Lucknow, dated January 2, 1941. © 


Mr. Siraj cae for the Applicants. 


- Mr. Hakim Uddin, for the Opposite Party. 


Order.—This is an application in revi- 
sion arising out of proceedings under 
s. 145 ofthe Criminal P. C., between the 
parties. These proceedings were initiated 
upon an application filed by one Mahmood 
“Beg on May 20, 1940, in the Court of the 
City Magistrate ‘of Lucknow. 

The facts are as follows :— 

Ashraf Beg, a resident of Lucknow, died 
on May 15, 1940, leaving a brother Ehsan 
Beg, the opposite party and the widow Mst. 
Phundan, one of the applicants, and her 
brother Mahmood. Beg, the other applicant, 
four minor daughters and a son. Mahmood 
Beg stated in the application that . Ashraf 
Beg lefta shop known as “Umdatul.Advis” 
in Nazirabad, Lucknow, that his shop was 
in the possession of the deceased in his life- 
time and after his death in the possession 


of his widow and children : as his heirs, who. 


had put their lock in the shop. The shop i in 
which the goods are stocked was held on 
rent by Ashraf Beg. The application stated 
that the opposite party took wrongful pos- 
session ab 6 A. M. où May 20, 1940, the, date 
of the application. The applicant prayed 
that the entire property may be attached 
aftera Police report, and possession after 
the enguiry be delivered to the tamy of 
the deceased. 

“ The Police reported on May 28, 1940, that 
there was an apprehension ofa breach of 


the peace and that the dispute related to four - 


Houses and a piece of land. The learned 
Magistrate, however, passed no. order under 
s. 145 (1) of the Criminal P. on 
the receipf of this report. It appears, 
however, that there were certain other, pro- 
ceedings pending between the parties and 


in the course of those proceedings the goods 


of thé shop lad been given in the custódy. 
of Ehsan Beg as a custodian upon ‘his. ,  exe- 
6 
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cuting an agreement and furnishing a bond 
for Rs. l 100 on May, 29, 1940. This ap- 
pears to. be clear from the order-sheet 
dated June 12, 1940, of the Magistrate’s 
Court. On the same day Mahmood Beg was 
directed to file% a list of the house-hold arti- 
cles in his possession and a similar agree- 
ment. The list was, hqwever, not filed till 
July 3, 1940, on which date the Magistrate 
recorded the order that the plaintiff (meaning 
the applicant) should seek his redress in the 
Civil. Court. He postponed the case to 
August 11, 1940, adding. that the application 
will be dismissed if the suit was not filed 
by. that date. Nothing however, appears to 
have been done till August 23, 1940, when 
the Magistrate for the first time recorded an 
order in terms.of s. 145 (1) of the Criminal 
P. C. calling upon the partigs to tender evi- 
dence of their possession. ‘The order states 
that there is an apprehension of a breach 
of the peace regarding the possession of the 
medicines stocked in the shop known as 
“Umdatul Advis”, Nazirabad, Lucknow, and ~ 
also in respect of four houses and a piece 
of open land. It is tobe noted that Mahmood 


‘Beg’s application was confined to .the stock 


of medicines in the shop while the Police 
report covered the entire property left by 
Ashraf Beg. Written statements were filed 
by the parties on different dates. No oral 
evidence was tendered but documentary evi- 
dence was . produced:.; Ultimately. the learn- 
ed Magistrate passed the order. on:December 
18, 1940, holding that the prévisions of 
s. 145 of the Criminal P. C. did not apply to 
the stock of medicines in the shop and the 
case was, therefore, liable to fail on that 
ground. He also held that Ehsan Beg had 
established his actual and exclusive posses- 
sion over the contents of the shop since 
May 20, 1940. The Sessions Judge declined 
to interfere in revision. 

Mahmood Beg and his sister, Mst: 
Phundan, have filed the present application 
in revision against that order. 

It has been contended by learned Counsel: 
on their behalf that the learned Magistrate 
has virtually attached the stock of medicines 
in the shop by ordering the preparation of 
the list and entrusting them to the care of 
Ehsan Beg, and under these circumstances 
the case fell within the meaning of s. 146 of 
the Criminal P. C., and the learned Magis- 
trate should, have continued the attachment 
till the parties had got their rights deter- 
mined by a céOmpetent Court. This conten- 
tion has rio force. In the first place'the pre- 
paration of, the inventory ‘of the goods was 
not made under the orders of the learned 
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Magistrate but it was made in the course of 
other proceedings pending between | the 
parties in a different Court. In the second 
place no order for attachment of these goods 
could have been passed by the leafned 
Magistrate as the definition of land in.cl. (2) 
of s. 145 cannot include the movable pro- 
perty, such as the stock of medicines in the 


shop, nor was’ any order actually passed by. 


him. As .a matter of fact the applicants 
made several applications to obtain an order 
for attachment of the shop but the Court 
did not pass the order of attachment. The 
learned Magistrate is wrong in observing 
that the formal possession of Ehsan Beg 
under the orders of the Court in another case 
was tantamount to attachment. Iam satis- 


fied, therefore, that there was no room for 


the application ofg. 146 of the Criminal P. G. 
under the circumstances stated above. ` 
Another argument that has been advanced 

.on behalf of the applicants is that Ashraf 
Beg was the exclusive owner of the contents 
of the shop and that his clients came into 
exclusive possession as heirs after his death. 
It is further argued that Ehsan Beg admits 
the joint title of the- applicants and therefore 
his possession over the property must. be 
considered to be the possession on behalf of 
the applicants as well and as such the case 
does not fall within the purview of s. 145 of 
the Criminal P. C. but under s. 146 of the 
Criminal P.O. and the learned Magistrate 
should have''taken-action nnder that section, 
In this connection it is also stated that the 
applicants were in possession for five days, 
namely, from May 15 to May 19, 1940, and 
were dispossessed only on May 20, 1940, when 
Ehsan Beg took forcible possession. . 

It appears from Ex. D-1 that the shop was 
closed from May 15 to 19, 1940. Conse- 
quently the question of the applicants’ pos- 
session is entirely ruled out. The possession 
of Ehsan Beg being admitted since May 20, 
1940, the only question which remains for 
determination is whether that possession 
: can be considered to satisfy the requirements 
of s, 145 of the Criminal P. C. It cannot be 
Seriously disputed that possession contemp- 
lated under s. 145 of the Criminal P. C. is 
not only actual possession but the exclu- 
‘sive possession of the subject in dispute, 
There isno room whatever for the application 
of the doctrine of joint possession under that 
section. The- question of joint possession 
or constructive ,possession are both foreign 
to the scope of s. 145 of the Criminal P. C. 
Further it cannot be questioned that a 
Magistrate acting under s. 145 (4) of the 
Criminal P. C.. has to decide the possession 
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of the subject of dispute without reference 
to the merits of the claims of any party. It 
is not within the province of the Magistrate 
to determine the title of the parties or the 
question whether the possession was founded 
upon title or not. His only concern is to 
see who isin de facto possession of the sub- 
ject of dispute (vide Ambler v. Pushong I. 
L. R. kl Calcutta 365) (1). It is true that 
Khsan Beg set up a joint title with Ashraf 
Beg and after his death with his heirs but he 
nowhere admits that the heirs of Ashraf 
Beg are in joint possession with him over 
the property in dispute. Parties may be 
joint owners and yet any one of them may be 
in actual possession of the property to the 
exclusion of other co-owners. No doubt the 
possession of one co-owner will be considered 
to be the possession of all, and a co-owner 
not in actual possession would be deemed to. 
be in constructive possession of the property. 
This . doctrine of constructive possession, 
nowever, has no place in criminal law and a 
Magistrate acting under s. 145 of the Crimi- 
nal P. C. is entitled to take notice only of 
exclusive actual physical possession and has 
nothing whatever to do with constructive 
possession or joint possession. The conten- 
tion advanced on behalf of the applicants on’ 
this score must, therefore, be rejected. | 
Learned Counsel on behalf of the applic- 
ants has referred to two decisions, Kinu 
Mondal v. Haji Baul Prasad (23 C. W. N. 
1051) (2) and Chiranji Lal v, Mahadeo Pra- 
sad (A. I. R, 1932 All. 683) (3), in stipport of 
his contention. Neither of these Cases is 
helpful to his clients. 

, In the former case it was held asa fact 
that the person in possession was in pos- 
session on behalf of his nephews and 
himself, while in the latter case it was 
found as a fact that the land was-admitt- 
edly in the joint possession of both par- 
ties, and not in the exclusive pcssession 
of any of them. In view of that finding on 
facts it was held that the Magistrate was 
entitled to pass an order under s. 146 of the 
Criminal P. ©., neither of the parties being 
in exclusive possession of the property, 

The only other point that requires deci- 
sion is whether, even if the possession of 
Ehsan Beg was wrongful, the applicants’ 
possession had been disturbed within the two 
months next before the date of the prelimi- 
nary order under s. 145 (1) of the Criminal 


P.C. Ehsan Beg took possession on May 

(1) 11 0 365. 

()23CWN1051. ` nag 

(3) A I R 1932 All. 683; 143 Ind. Cas. Ət; (1982) A 
L J 819; (1932) Cr. Cas. 938; L R 13 A. lol Cr.;.7 Ind 
Rul. (1933) All. 168; 34 Cri L J 480, <75 © 7" > 
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20, 1940, while the preliminary order was 
made on August 23, 1940 namely three 
months and three days later. There is 
ample authority in support of the view that 
two months mentioned in the proviso to 
cl. (4) ofs. 145 mean two months from the 
date of the preliminary order and not two 
months from the date of the complaint. 
(See King-Emreror v. Baijnath, 6 Os W. N, 


957 (4), Meharban Singh v. Bhola SinghI, L. 


R. 57 All. 488 (5), King-Emperor v. Parash- 
ram, A. I. R. 1931 Nagpur 38 (6) and 
Muhammad Ali v. Syamsul Hag, (A IR 1940 
Sind 33) (7). 7. 

The only case in which a different view 


was taken is a single Judge decision of the . 


Madras High Court reported in R. Srinivasa 
Reddy v. M. Dasaratha Ram Reddy (I. L. R. 
92 Madras 66) (8) where it was-held that the 
period of two months should be taken from 
the application made to the Magistrate. 


This case was, however, dissented from in all’ 


the aforesaid cases. 

In my opinion the remedy sought by the 
applicants under s. 145 of the Criminal P. ©. 
was, for the reasons aforesaid, wholly mis- 
conceived. Their proper remedy liesin a 
civil suit in the regular Courts. | 


The application fails and is dismissed. | 
SDy _ Application dismissed, 


(4) 6 OW N 957; 124 Ind. Cas. 363; AIR 1929 


Oudh 526; Ind. Rul. (1930) Oudh 219; 31 Cr, LI 678; 


5, Luck. 440. 

- (5) 57 A 488; 152 Ind. Cas. 496;-7 RA 346; AIR 
1935 All. 35; 1934 A L R 1007; 36 Cr. L J 102; (1934) 
ALJ1157; LR 16 A I Cr. (1935) Gr. Cas. 2909). . 

(6) A I R1931 Nag. 38; 130 Ind. Cas. 153; 26 NL 
R 377; 32 Cr. L J 476; Ind. Rul. (1931) Nag. 57; (1931) 
Or. Cas. 222, l 

(7) A I R 1940 Sind 33; 187 Ind. Cas. 636; 41 Or. L 
J, 486; 12 R S 255; (1940) Kar. 162. 

(8) 52 M 66; 113 Ind. Cas. 336; 28 L W 504; (1928) 
M WN 794; 30 Cr. L J 144; A IR 1929 Mad. 198; Ind. 
Rul. (1929) Mad. 118. 
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February 12, 1941 ! 
Mir AHMAD AND Soort) Jd. 
INDAR SAIN L. ISHAR DAS AND ANOTHER 

— APPELLANTS 
° VETSUS ; l 
SOHAN CHAND MEHTA BANSI DHAR 
AND OTHERS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXXVI. 
r. 6—Order refusing application under O0. XXXIV, 
7.6 is decree—Appeal against such order must bear 


INDAR SAIN D. SOHAN CHAND (PESH.) ° 


refusal to recover the amount 
` person and other property of the mortgagor 
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ad ‘valorem court-fee under Art.1, Sch. I, Court Fees 
Act (VII of 1870). 

An application under O. XXXIV, r. 6, Civil P. C., 
is definitely.in the nature of aclaim for the recovery 
from the person or other property of the mortgagor of 
the Dulance, left over after the proceeds of the sale of 
the property haveebeen appropriated. The refusal to 
recover the amount from the person and other proper- 
ty of the mortgagor amounts to a final adjudication of 
the matter in controversy between the parties and, 
therefore, amounts toa decree as defined by s. 2 (2), 
Civil P. C., and hence an appeal from such an adjudi- 
cation must bear full ad valorem court-fee under 
Art. 1 of Sch. I, Court Fees Act. 47 Ind. Cas. 561 (1), 


_referred to. ee 


-C. Misc. A. against an order of the: Senior 
Sub-Judge, Hazara, dated February 1, 
1940. 2. ; i ; 


Lala Wazir Chand, for the Appellants. 
Lala Ram Saran, for the Respondents. 


Judgment.—The appellants had a decree 
against the respondents under O. XXXIV, 
r. “4, Civil P. C. The property was sold and 
it was found that the proceeds: were not 
sufficient to pay off the amount decreed. 
The appellants, therefore, applied under 
O. XXXIV, r. 6, Civil P. ©., for a decree 
against the persons and other\property of 
the respondents. The application was dis- 
missed on the ground that the Court, which 
passed the preliminary decree, had taken 
into consideration the question of the per- 
sonal liability of-the respondents and had 
held that they were. not“ personally res- 
ponsible. The appellants have come up on 
appeal to this Court against .this order. 
They have affixed a court-fee of Rs..4 on 
the appeal. A preliminary objection has’ 
been taken that the appeal is insufticiently 
stamped. It is urged that the court-fee. 
payable on the appeal should be ad valorem 
on the amount for which the decree is asked 
for. A decision of the Allahabad High 
Court reported in Mahomed Iltifat:Husain. 
v. Alimunnissa-(1) has been quoted as an 
authority for this proposition. . . 

An application under O. XXXIV,r 6, Civil 
P. ©., is definitely in the nature of a claim. 
for the recovery from the person or’ other 
property of the mortgagor of the balance, 
left over after the -proceeds of the sale of 
the property have been appropriated. The 
from the ` 


amounts.to a final adjudication of the matter 
in controversy between the-parties and 
therefore amounts to a degree as defined - 
by s. 2 (2), Civil P. C. It follows that an 
appeal from such an adjudication must bear 
-()ATR1918 All. 97; 47 Ind. Cas. 561; 40 A 553; 16, 

L J 438. D ee NA ae 


ond 


“ih 


r 
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full ad valorem court-fee under Art. 1 of 
Sch, I, Court Fees Act. We consequently 
hold that the appeal before us is- insufficient- 
ly stamped. The point was not free from 
diffculty.. We .are,-thereforg, -of opinion 
that the appellants have not . deliberately 
under-stamped the ‘appeal: ‘Under s. 149, 
Civil P. O., we allot, the appellaats to make 
up the court-fee. We.give them- time: up to 
March 4, 1941; for-idoing .so.; .In .case the 


, :¢ourt-fee iš; produced-“the appeal shall’ be 


. orders. “> 
gr a te 


ad 


p^ 


- heard’ on , March 18, 1941; otherwise the 


case ‘shall’, ¢Ometip on „March -4, 1941 for 


=> Order accordingly... 


4 į 
4 
* +f 





. .CALGUTTA HIGH COURT ` - 
Application in Suit-No. 1013 of 1933 ` 


=”. 
* 


- 0) April 24, 1940 >05. 3> 


tOna ¥ AMEER ALI, J. - 
«2% SYED ABBAS— 
eae „VÉTSUS: ` 
` NAWAB ABID JEHAN BEGUM— 
Receiver — Administration suit—Receiver. appoint- 
ed—Suit against Recèiver on money claim by credi- 
tor of estate:A pplication by ‘Receiver for leave to 
defend and future directions—Proper procedure and 
directions. ` *> eel me 
In a suit.on ‘administration of an estate a Receiver 


“Was appointed. A suit was instituted on a money 


claim against him by a creditor ‘of the estate. The 


Receiver obtained leave -to defend this suit and further 
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before, namely consult the English practice 
in these matters, and having done so I 
thought it desirable, for reasons which I 
have to make apparent, to convert the re- 
commendation intoa direction to be incor- 
porated in the order. This I did on the 
16th in Court and in the presence, at any 
rate, of' Counsel for the defendant, and the 
added ‘“direction was minuted,; but it was not 


_listéd and I gave no reasons, and it has 
“herhaps on this account been suggested that 


there is something not quite respectable 

about the added direction.. > - : 
Since it is undesirable that any suspicion 

should attach to this little direction and 


J have not the-faintest desire to do anything 


in a Clandestine or-equivocal manner, I have. 
had the application restored .on notice to 
the parties in the suit, and, although in 
my opinion .it is not necessary, on notice to 
the plaintiff in suit “B”. Notice has not 


_ gone to the parties-'in suit “A”, resident “in 


Lucknow, some of whom are in fact minors, 
but some of the plaintiffs and some of the 
defendants are present in Court. The plain- 
tiff in Suit No. 1950 of 1937 does not appear 
on the application. Further, ‘this: being a’ 


public trust, the matter is morë than’ usually 


one in which the’ responsibility: is shared 
between the Receiver and the Court. This 
having been done, the circumstances indi- `, 
cate the propriety of my taking the oppor- | 


tunity first to explain the principle ‘and 

` practice upon which my direction-is based, : 
and secondly to state the precise direction . 
to be incorporated in the order. My original: 


applied‘ to, the Court:trying the administration suit for 
future. directions: with regard to his conduct in the 
‘ereditor’s ‘suit: . l : 
- ` Held, that the application for leave.to defend should 
, be made renéwable as soon as occasions should arise 


‘and ‘the directions of the Court may be asked for from `. 


‘creditor was-not essential: se 
„Held, also that the: Receiver was 


time tò time and that a notice of the application to the 


entitled to the 


“ guidance of the Court,which-should properly be sought 
. but before doing this he should fake the written 


opinion of leading Counsel not briefed in the case and 


‘place it before the Uourt. In respect of the costs of 


and incidental to obtaining the opinion, the Receiver 


“will be indemnified out of the estate. ` 


“+ Order.-On April 8,.1 dealt in this suit. 
„which I will call suit “A”, with an. applica- 


tión “by'the -Receiver- appointed: in suit “A” 
who.is defendant in suit No. 1950 of 1937, 


which I shall call suit “B?,a'siibon a money, 
‘claim by one Kedarnath, I declined on that 


occasion to make an order such .as I thought, 


<. -perhapserroncously, was required of me, 7. e., 


an ‘order “in the-nature of one revoking or 
` recalling leave: to defend. I -indicated or 


`` recommended wi my judgment, as will 


‘appear-from para. 3 from the ‘end, that the 


Receiver’ sheuld regulate his future action 
upon the advice of. Counsel. After signing 
the judgment I did what I should have- done 


reason for looking into the English practice 
was’to ascertain whether: there existed-any- 
thing to support the view, to the effect that 
leave to defend should have been granted 
only on notice to the plaintiff in ‘suit “B” 
and after taking evidence, I found nothing, 
and in that respect therefote I am unable 
to depart from the view exprsssed on this 
point in my previous- judgment; but what 
I did find, and should possibly have found 
earlier, are certain indications of a practice 
or usage; features of which: might usefully 
be adopted by this Court and which to-.my 
mind point to the proper course-to be 
followed in this matter. aes 


." I shall now state in outline how I under- 
Stand that practice and how it compares 


with ours. In England the original applica- 
tion is usually made’ by one of the parties 
on notice to the other party tothe suit in. 
which the Receiver is appointed. In England 
in any matter of complexity the Judge will 
probably : require to have placed before him 
ari opinion of Counsel. In’ Englarid iji ‘the 


| 
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order granting Cw to defend there. is in- 
corporated a provision for. indemnity i in the 


matter of costs and expenses to be incurred: 
Iin- 


by .the Receiver in defending the suit. 
England it is also usual or common to 


intsert in the order liberty: to renew the. 


application at different stages or- anyi eritical 
stage of the suit.. Ib: is further the usage 
for the Judge to’ Yequire on ‘such tenewed, 
application in any matter of complexity a für- 


ther opinion of Counsel. In our practice, ` 


so far as I am familiar with it, it is almost 
invariably“ the Receiver ‘who applies, nor 
do I -think: it “necessary to depart from 
that system. Rarely, if ever, 
given even to the parties in the ‘suit!’ 
In certain circumstances might, however, 
be desirable. In our practice the applica- 
tion, is, as æ rule, when made in- Chamber, 
treated as a formality. : Although on certain 
occasions the Court may- have required an 
opinion of Counsel, ` generally speaking it 
“Is .not demanded. "Further, we have’ not 
yet, at any rate, adopted. the system of 
making the application renewable, when the 
Receiver wishes for further directions. : So 
far as I know, it. has been done usually by 
a fresh application. - Having. considered this 


practice, I do not feel “myself td blame,: 


excepting in one respect. I gave [leave to 
defend more attention than is usual in an 


application of this kind, but now that I have 


seen. what, is. done in England, |I think 
that since this was an important matter in- 
.. volving, 

should ‘have required the opinion of Counsel 


to be put before me..rather than- to proceed 
on such knowledge. of that-branch of law asi 


I myself” possess. That is*‘the. course I 
. Shall take in future. Secondly, that being 


the nature of the matter involved ih thé suit | 


‘I might usefully: have made, the application: 

renewable as in the English practice. 
The, application * of “the Receiver made 

before ‘me -on April 8 last- came to be 


j || ~ 
made under somewhat ususual circumstances, 


but nevertheless it is in fact and in sub- 
stance the ‘equivalent’ of a renewed appli- 
cation under .the -English practice. I re- 


garded it at the time as premature, no com-- 


promise -having been suggested by the 
party and no judgment having been given. 
For that reason, I did not say more than 


1 did about Counsel’ s opinion andisanction.” 


But, having consideréd the English| practice, 
1 think, 1 should first of all have adjourned 
the application or made the - application 
renewable aS soon as occasions eee arise, 
and this I propose to do. Secondly, I should 
have indicated in {the form of a direction 
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the materials ko be placed before the . Court. 


. on.such adjourned or renewed applicatidn: 
That I intended to.do by the added direction. ` 


Those. materials T:considered' to be Counsel's ` 
opinion, and - in this case I have’. direct-. 
ed, and’ propose to direct the. Receiver, to > 
take the. wwritten.opinion of Counsel of the 
highest: standing not erfgaged in. the. case. 
This “is no - reflection .on Counsel engaged, 
but il: is- human. nature that > the Counsel 
engaged in:a case’ may think “more of: his 
client’s prospects of succéss: than ‘Counsel 


not-engaged in a case, and futhersin.certain . 


circumstances it is desirable that’the whole 
matter should be analysed by a fresh mind. 

~ Finally comes the question-of forum. “I had 
originally intended to say. nothing as to the 
Court.or Judge before whom the:--application: 


for sanction. ‘should be rentwedr or. made, but- . 


I have ċomé to appreciate or have'been caus- | 
ed to’ appreciate that- the matter is one 
of principle; and it 18 not right or proper that 
my opinion for- what it is- “worth.on this ques- 
tion of principle: should remaiñ ambiguous. 
I refer.to the administration suit, aş- suit 
“A”, and the suit. for claim of ` money ' out * 
of the-estate as suit ‘““B".": The Judge ‘trying 


-suit “A”; whom I may call A. J. has given - 


leave to defend. B.J. tties‘suit “B”. Both 
suits happen to be on the original side of 
the same Court but this except -where.” I 
shall indicate, makes “no. difference to the. 
question of principle. Thè suit “B” might’ 


-as well be in Alipore or in Bombay. “Ab the ` 
difficult questions of equity, I... 


end of the suit “B” certain things happen. . 
Let us suppose; although this has not happen- ` 
ed, that the plaintiff. puts forward -an offer 
‘of compromise, “Let ús- suppose that B.J., 

informs, the-Receiver that he should. pay the 
plaintiff's ‘claim, being an officer of ‘the Court.. 
The- partiés to suit “A” do not. wish the. 
Receiver to, pay. “Apart. from the parties, 

he has the advice of his Coungel. He is no 
doubt an officer .of ‘the Court, but he is - 
also quasi- trustee and defendant. ` He feels. 

that it is an unusually. critical. situatiòn. 

Or let- us assume that there are indications: 
that while judgment has been reserved with- 
out date it:.will~ultimately be:in’ favour ‘of 
the ‘plaintiff, a less- unusual situation ‘but 
still from ‘the Receiver’s point. of view critical. 


“He wishes-to kauw how to decide and Pt, 
_ to do.’ ki 


"Mm my view, a onie to ‘tie: aglish ii ace. 
tice and according. tò our pfactice, ‘the. Re” 
ceiver is entifled to the guidance of the Court.’ 
Now. that guidance, in my. opinion,’ will not 
be'sought in suit “B”. - It will be ‘sought: in 
suit KA”, and normally.he will come: back” 
to A.J. for aa A. J. will probably, 


hd 
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and in this case certainly, require Counsel’s 
opinion to be placed before him before he 
presumes to give that guidance. 
A. J. has gone further and requires advice in 
a special form and from special sources. I 
do not mean to suggest that the application 
must be renewed before A. J., or made be- 
fore A.J. It may’ no doubt be made in 
Chambers before any of the Judges on the 
original side, A. J.or B. J. or C. J. but nor- 
mally, and according to our usage and accord- 
ing to convenience, both under Indian and 
English practice, the application will be 
renewed or made before A. J. the Judge who 
has control of, and is supposed to be familiar 
with the administration. If A. J, should for 
any reason feel indisposed to hear the appli- 
cation, it is no doubt open to him to request 
any of -his.colleagtes todo him the favour 
of hearing it. In this: matter A. J. was 
originaily so.indisposed, but having as I 
say, how appreciated how much the matter 
is one of principle—and that personal predi- 
lections should not enter the matter—A. J. 
is unable to say that with proper material, 
such as-I have indicated, placed before 
him he will be unable to give a correct direc- 
- tion to the Receiver: 


“1 hope that what I have said will de-i. 


monstrate ‘that the course taken by me was 
not intended as an interference and is 
not an interference with the jurisdiction 
of the learned Judge trying Suit No. 1950 


over the parties in“-that suit, and -that..it- 


is in accordance with the English practice 
and with commonsénse. It is, at any rate 
the practice which I propose to» follow until 
-and unless it is. criticised by a competent 
authority, and for that ‘reason it may be 
reported. I will now state.the precise direc- 
tion which I propose to have incorporated in 
the order: (1) 
renewable .on notice by letter to the plaintiff 
and defendant in Suit No. 1018 of 1933 in 
Calcutta and to such other parties as the 
Court may require. (2) In the absence of 
judgment in “Swit No. 1950 of 1937 the 
Receiver, if pressed to pay the claim of the 
--plaintiff will take the written opinion of 
leading Counsel not briefed in the case and 
- will renew the application together with the 
opinion for directions. (3) In the event of 
judgment in favour of ‘the defendant, the 
Receiver will wait before taking opinion 
or further opinion until notice of appeal has 
been given by the- plaintiff. (4), In the event 
of. judgment against the defendant, the 
Receiver will obtain the written opinion 
of Counsel not briefed in the case or supple- 
mentary opinion and will renew the -applica- 
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In this case 


proprietary rights 


The application may be made ` 
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tion for direction; attaching that opinion. (5). 
In respect of the costs of and incidental to 
obtaining the opinion, the Receiver will be 
indemnified out of the estate.. (6) The 
Receiver on the renewed application will 
further be at liberty to ask for a direction as 
regards costs which may be incurred in any 
further proceedings which the Court may 
allow im to prosecute or defend. The 
costs of this application, and the restored 
application, he will be entitled to take out of 
the estate as between attorney and client. 


D. Directions given. 


m 


OUDH CHIEF COURT 
Second Civil Appeal No. 390 of 1937 
May 6, 1941 
AGARWAL, dJ. 
JOKHU SINGH AND OTHERS— . ` 
— DEFENDANTS—A PPELLANTS 
versus 
Pt. ACHHAIBAR DIN AND ANOTHER 
PLAINTIFFS AND OTHERS—DEFENDANTS 


—RESPONDENTS F 
Transfer of Property. Act (IV of 1882), s. 8- Sale- 
deed stating “that transferor owned one anna share 
by purchase and was also a permanent lessee on 


basis of lease and that he was ‘tranferring half his 


zamindari rights and putting transferee in proprie- 
tary possession—No reservation in deed that under- 
f were .not transferred ~ Under- 
proprietary rights held transferred—U. P. Land 
Revenue Act (III of 1901), s. 233 (k)— Question of 
partition not possible be raised in revenue proceedings 
— Suit in Civil Court for partition 1s not barred. 
The maxim of law isthat every man’s grant shall be 
taken by that construction of law which is most for- 
cible against himself. Unless a different intention is 
expressed or necessarily implied, a transfer of property 
passes forthwith tothe transferee all the interest which. 


the transferor is then capable of passing in the property 


and in the legal incidents thereof. Where the trans- 
feror stated in his sale-deed that he owned a one anna. 
share by means of purchase and he was also a per- 
manent lessee on the basis of a lease and he was 
transferring half his zamindari rights and was putting- 
the predecessors of the plaintiffs in proprietary posses- 
Sion and there was no reservation in this sale-deed 
ka the under-proprietary rights were not transfer- 
red : 

, Held, that the under-proprietary rights were also 
transferred to the plaintiffs’ predecessors. 

Held, also that contemporaneous circumstances. 
and subsequent conduct of the parties were not ad- 
missible when there was no ambiguity in the deed and 
a legal construction could be put on it. Raja Gour 
Chandra Gajapati Narayan Deb v. Raja Makunda 
Deb (1) and 17 Ind. Cas. 494 (2), relied on. 

Where the question whether the plaintiffs were the 
under-proprietors of one-half or three-fourths could not. 
be raised in the partition proceedings a subsequent suit 
by them in Civil Court for partition of land is not 
barred under s. 233 (le), U. P. Land Revenue Act. 
189 Inä. Cas. 357 (5), relied on, 175 Ind. Cas. 775 (3) 
nad 185 Ind. Cas. 137 (4), explained. a 


-~ 
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- $C. A. against the order of the Civil 
Judge, Sultanpur, dated May 17, 1937. 


Messrs. Haider Husain and H. -H. Zaidi, 
for the Appellants. 


Mr. M. Wasim, for Respondents Nos. 1 
and 2. 


Judgment.—This second appeal arises out 
of a suit by the respondents Achhaibar Din 


and Bhagauti Din for partition of 8 bighas 7. 


` biswas of which they .claimed'to be under- 
proprietors to the'extent of three-fourths. 
One Jagannath was the owner ofa two-thirds 
share in- village Pipargaon. He granted 
under-proprietary rights to one Lautawan 
Singh in respect of 8 bighas 7 biswas land 
on December 20, 1880. Jagannath Singh sold 
his entire proprietary share to Lautawan 


Singh by means of a deed dated March 6, 


1888. Lautawan Singh thus became owner 


of the two-thirds proprietary share and to 


under-proprietary rights in 8 bighas 7-bis- 
was. On June 24, 1891, Lautawan Singh sold 
one-half of his share to Jwala Prasad and 
Bisheshwar Prasad predecessor-i in-interest of 
the plaintiffs. It is in controversy between 
the parties whether--only the. proprietary 
share of Lautawan Singh was sold or the 
under-proprietary rights - also: Lautawan 


Singh diéd in 1899 leaving his son Data Din.” 


Data ‘Din made defendants Nos. 1 and 2 
co-sharers with himin his proprietary and 


under-proprietary tights. On July 7, 1908. 


Data Din Singh. sold his. one-half of pro- 
prietary rights to Bisheshwar Misir prede- 
' cessor- in-interest of the plaintiff. 

The plaintiffs” case is that they acquired 
one-half of the under proprietary rights of 
Lautawan Singh under the sale-deed dated 
June 24, 1891, and they got one-fourth under 
the sale deed dated. J uly 7, 1908, executed by 
Data Din and thus they became owners of 


three-fourths of the under-proprietary rights.’ 


It was pleaded by defendant No. 1 that no 


under-proprietary rights were transferred 


under the sale-deed of 1891 and so the 
plaintiffs owned only ‘one-half of those rights 
under the sale-deed of July 7, 1908. It was 
also pleaded that the suit was barred under 
s. 233 (k) of the Land Revenue Act. 

The learned Munsif decided both the 
points against the plaintiffs and held that 
they were -entitled only to one-half of the 
under-proprietary rights. The learned 
Civil Judge on appeal has taken a -contrary 
view and decided both the points in favour 
of the plaintiffs. Defendant No.1 had ap- 
pealed and made defendant No. 2 a pro- 
forma respondent. 
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- different intention 


: Defendant No. 1 died 
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during the pendency of the appeal and his 
| Tepresentatives have. been brought. on the. 
record..- 

There was a pani ou in 1902 and half of 
the plots were in the chitthi of the plaintiffs, 
one-fourth-in the chitthi of Data Din and’ 
one-fourth in the chitthi of defendants. Nos. 1 
and 2. The learned Oivil Judge held that- 
the plaintiffs were entitled-to the plots in 
their chitthi and those in ‘the chitthi of 
Data Din. The two points before me are— 
(1) Whether the plaintiffs acquired a title to 
the under-proprietary rights under the sale 
deed of 1891, and -~ . 

(2) - Whether the plaintiffs’ suit is barred 
by s. 233 (k) of,the Land Revenue Act. ° 

Lautawan Singh ‘stated in his sale deed 
that he owned-a one anna share by means of 
purchase and he was alsoea permanent lessee 
on the basis of a lease executed by Jagannath, 
Singh and he was ‘transferring: half his’. 
zamindart rights’ and was putting ‘the pre... 
decessors of the plaintiffs in proprietary pos- 
session. The argument is that under-pro-’ 
prietary rights were not transferred under’ 
the deed while the : plaintiffs contend that. 
all his rights were transferred: -Section 8. 
of ‘the -T. P. Act provides that, unless. a 
is -expressed ‘or neces-_ 
sarily implied, a transfer of property passed, 
forthwith to the transferee all ‘the interest 
which the transferor is then capable., of pas- 
sing in the property and t “inthe legal inci- 
dents thereof. This section Was interpreted 
in Raja Gour Chandra Gajapati- Narayan” 
Deb v. Raja Makunda Deb, (90. W: N. 710} 
(1). The” mortgagor in that case. possessed ° 


. Superior zamindart rights.and sarbarakari. 


interest. It was held that though the mort-. 
gage deed did not in terms support to pass.. 
the sarbarakari rights they should be con- 
sidered to be mortgaged as there was no 
reservation. The same view was taken by the. 
Calcutta High Court in Bhojohari Das Adhi- 
kart v. Bhagabati Dasi, (17 Ind. Cas, 494). | 
(2) and it was held that the maxim of law is. 
that every man’s grant shall be. taken by 
that construction of law which is most for- 
cible against himself. There is no reserva-. 
tion in this sale deed of 1891 that the under- 
proprietary rights were not transferred. a 

The learned Counsel for the appellants has. 
relied upon some contemporaneous circum- 
stances and subsequent’ conduct ‘of the 
parties but they are not admissible when 
there is no,’ ambiguity in the deed and a 
legal constriction can be put on it. I agree’ 
with the learned Civil J. udge coe the andere, 


(1)9 O W N-710. 
(2) 17 Ind. Cas. 4945 1805748." oe 
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proprietary rights were also transferred to 
the plaintiffs’ predecessors. The plaintff 1s 
thus owner of one-half under the sale deed 
of 1891 and of one-fourth under the sale degd 
df 1908.. E 

The other pointis whether the plaintiffs’ 
claim is barred under s. 233 (k) of the Land 
Revenue Act. As already stated, in the 
partition of 1902, three chitthis were prepar- 
ed, one of Data Din, another of Jwala Misir 
predecessors of the plaintiffs and the third of 
the defendants. Some plots the area of 
which is half of the entire area was allotted 
in Jwala Misra’s chitthi one-fourth of the 
area was allotted in Jwala Misra’s chit- 
thi one-fourth of the area was allotted 
in the chitthi of Data Din and one-fourth in 
that of the defendants. The lower Court 
has granted a decre@ in respect of the plots 
allotted in the share of Data Din as well as 
in the share of Jwala Misir.. All those plots 
were shown to be of Lautawan Singh in 
those chitthis. I fail to understand what 
objection the plaintiffs could take in ‘the 
partition proceedings. It.does not appear 
that there was ‘any question of- under-pro- 


prietary rights in the partition. The name 


of Lautawan Singh who was the predecessor 
of the parties was entered over ‘the plots. 
The plaintiffs could take as much advantage 


of those entries as the defendants because: 


Lautawan Singh was the predecessor of both. 
The learned Counsel for-,the appellant has 
relied on the Privy Council case of Baj- 
rang Bahadur Singh y. Bent Madho Bakhsh 
Singh, (1938 O. WI N. 606) (8). In that case 
the plaintiffs were recorded as having an 
under-proprietary interest in the land in 
which they claimed proprietorship and it 
was held that their claim proprietorship and 
it was held that their claim was barred as 
the land was included in another mahal. 
The plaintiffs here do not claim proprietary 
interest in the land allotted in the patti of 
Data Din. 

' The other casé relied on by him is Pati- 
pal Singh v. Rampal Singh, (1939 0. W. N. 
997) (4) it was held that if a question affect- 
ing partition of a mahal which might have 
been raised in the partition proceedings is 
not raised, s. 233 (k) debars the parties to 


the” partition from raising the question sub-, 


sequently in a Civil Court, Here the ques- 
tion whether the plaintiffs were the under- 


(3) 1938 O W N 606; 175 Ind. Cas. 775; 19380 LR 
. 32]; 1938 A L R 558; 11 R PO 17;4 BR 713; AIR 


1938 P C210; 1938 RD 606; 1938 ALJ 786; 13 Luck.- 


508: (1938) 2M L-J 596; 68 O L J 193 (PO). 
(4) 1939 O W N 997; 185 Ind. Cas. 137 (2); 1939 O 
L R 695; 12 RO 190; A I R1940 Oudh 63;15 Luck. 
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proprietors of one-half or three-fourths could ` 
not be raisedin the partition proceedings. 
The most recent case is of Rameshar Singh 
v. Hanwant Singh, . (I. L, R. 15 Luck. 557) 
(5) which was decided by a Full Bench of 
this Court. It was held that-a suit by a 
plaintiff is maintainable in a Civil Court for 
a declaration of his right and interest in the 
chitthi ot khata made exclusively in the 
name of the defendant at a Revenue Court 
partition where the plaintiff and the defend- 
ant were both arrayed on the same side as 
co-applicants or as co-non-applicants and 
there was no dispute inter se between them. 
It does not appear inthis case whether the 
parties were arrayed on one side or on 
opposite sides. I am of opinion that s. 233 (%) 
of the Land Revenue Act does not bar the: 
suit. 

I agree with the lower Court on both the 
points and dismiss the appeal with costs. . 


D. Appeal dismissed, 


(5) 15 Luck. 557; 189 Ind. Cas. 357; 1940 OL R 
428; 13 R O 63; 1940 O W N 570; 1940 R D 302;A I 
R 1940 Oudh 354. 
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LAHORE HIGH COURT 
Second Appeal No. 820 of 1939 
November 18, 1940 
TEK CHAND AND DIN MOHAMMAD, JJ. 
JAWALA SINGH AND OTHERS— PLAINTIFFS 
~ __APPELLANTS 
versus 
JAGDISH SINGH AND oTHERS— 


DEFENDANTS— RESPONDENTS . 
Punjab Land Revenue Act (XVII of 1887), s. 117 
— Question of title raised in partition proceedings— 
Revenue officer must follow procedure in s. 117— 
Revenue officer expressing opinion on question of title 
in summary manner—Whether bars cognizance of 
question by Civil Court—Custom (Punjab)—Alienation 
— Land sold outright whether reverts to descendants 
or collaterals of vendor on extinction of vendee’s line— 
Adverse possession—-Co-sharers—Exclusive possession 
by one, if adverse to others—Civil Procedure Code (Act 
V of 1908), O. XLI, r. 27—Evidence all along within 
party’s knowledge—Hecannot be allowed to produce 
it as additional evidence in appeal to fillin gaps. 
The question whether the plaintiffs are exclusive 
owners óf the land is one of. “title,” and where it has 
been raised before the revenue officer in thecourse of 
partition proceedings that officer should follow the 
procedure prescribed in s. 117, Land Revenue Act. He 
should either constitute himself into a Civil Court and 
try the question in accordance with the procedure laid 
down in sub-s. (2) of s. 117, or he should stay the 
partition proceedings and refer the parties to have this 
question also determined by a Civil Court. If, instead 
of adopting either of thesecourses, he, in a summary 
manner, expresses the opinion that the objectors have 
failed to establish their title, his finding cannot bar the- 
cognizance of the question by Civil Courts. Ata Muham-. 
mad Khan ý. Arjan Singh (1), Bachan Singh v. 
e 


194] f 


Madhan Singh (2), 16 Ind. Cas. 967 (3), 174 Ind. Cas. 
734 (4), followed. - h 

e rule of revision on the extinction af the line of 
the alienes applies only to giftsof ancestral land among 
persons governed by customary law. But neither under 
custom nor under any other system of law does land, 
which has been sold outright, revert to the descendants 
or collaterals of the vendor on the line of the vendee 
becoming extinct. 

Where the land is shamilat, jointly owned by all 
the village proprietors exclusive possassjon by one 
or two co-sharers, howsoever long, cannot confer 
any title on them. To acquire title by prescrip- 
tion, they must prove some overt act oracts amounting 
to the ouster ofthe rest of tha proprietary body fora 
period of more than 12 yeara.. 

Where a certain evidence was within the party’s 
knowledge all along, and he has not explained why he 
did not produce it at the trial, he cannot be allowed in 
second appeal to fill gaps in his case by calling add- 
itional evidence. Obviously, O. XLI, r. 27 does not apply 
to such a case, 132 Ind. Cus. 721 (6), relied on. 


5. A. from the decree of the District Judge, 
Gurdaspur, dated March 11, 1939. 


Mr. Manohar Lal Mehra, for the Appel- 
‘lants. 


Mr. Hem Raj Mahajan, for the Respond- 
ents. 


Tek Chand, J.—The land in dispute is 
entered in the revenue papers as skamilat 
dehof Mouza Dhapai, District Gurdaspur. 


Jagdish Singh-and Hans, two of the pro- 


prietors, made an application to the revenue 
authorities for partition of the land. The 
plaintiffs-appellants. opposed the application 
alleging that the land wasnot shamilat deh 
but was their sole and exclusive property. 
They based their claim upon “title” and, in 
the alternative, on adverse possession. The 


revenue officer in a summary order held ` 


that the plaintiffs had failed to prove their 
alleged title. He gave no finding on the plea 
of adverse possession, but directed the ob- 
jectors to establish it in a Civil Court. 
Thereupon the plaintiffs instituted a suit in 
the Court of the Subordinate Judge, Gur- 

daspur, for a declaration that they were the 
exclusive owners of the land in dispute. The 
claim was denied by the other proprietors, 
and the learned Subordinate Judge framed 
two issues : 

(1). Whether the plaintiffs were exclusive owners 
of the land, and (2) whether they have been in adverse 
possession since over 12 years.” 

After inquiry he found against the plaint- 
iffs on both these issues and dismissed their 
suit.: On appeal the District Judge has held 
that’ the Civil Court had no jurisdiction ‘to 
decide issue No. las that matter had already 
been decided by the revenue officer in the 
partition proceedings. On Issue No. 2, he 
agreed „with the trial Court that the plaint- 
ifts had failed toestablish their adverse pos- 
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session for more than 12 years. He accord- 
ingly dismissed the appeal. There is no 
doubt that the learned District Judge was 
in error in declining. to decide Issue No. 1 
on the merits. The question whether the 
plaintiffs were exclusive owners of the land 
was one of “title” and it had been raised 
before the revenue officer in the course of 
partition proceedings. Therefore, that offi- 
cer should have followed the procedure pres- 
eribed in s. 117, Land Revnue Act. He 
Should have either (a) constituted himself 
into a Civil Court and tried the question in 
accordance with the procedure laid downin 
sub-s. (2) of s. 117, or (b) he should have 
Stayed the partition proceedings and refer- 
red the parties to have this question also deter- 
mined by a Civil Court. If, instead of adopt- 
ing either of these courses, he, in a summary 
manner, expressed the Opinion that the ob- 
jectors had failed to establish their title, his 
finding cannot bar the cognizance of the 
question by Civil :Courts. The matter is 
concluded by the Full Bench decision of the 
Chief Court in Ata Muhammad Khan v. 
Arjan Singh, (1), which was re-affirmed by 
other Full Benches in Bachan’ Singh v. 
Madhan Singh (2) and Anwar v. Allah Yar 
(3) : see also Ghulam Muhammad v. Said 
Hussain (4). The Subordinate Judge was 
therefore right in trying Issue No. 1 and the 
learned District. Judge on appeal should 


have recorded his“finding on it. 


- It is, however,-not necessary to remand 
the case to him for the purpose. We have 
heard the appellants’ Counsel on. the evi- 
dence and agree with the trial Judge that 
the claim .is without any substance. - The 
facts bearing on the point are not in-dispute. 
It is admitted that the land originally be- 
longed to Mohar Singh and Jodha, who sold 
it to a stranger, Buta Singh. Buta Singh 
was succeeded by his sons, Mit Singh and. 
Dittu. They both died childless in 1903 or 
1904, No collateral or other heir of Buta 
Singh was alive at the time. The. plaintiffs, 
as the descendants of the original owners, 
laid claim to the land alleging that; on the 
line of the vendee-betoming extinct, the 
land reverted to them. This claim was re- 
jected by the revenue authorities who declar- 
ed that in the absence’of heir of the vendee, 
and ofa claim by Way of escheat by the 
Crown, the land must be held to be the pro- 
perty of the proprietary body. It was accord- 
ingly included in the shamilat of the vil- 
(1) 72 P R16 (F B)  * 

(2)61-P R 1897 (F B) |. 

(3) 28 P R 1913; 16 Ind. Cas. 967, 10 P L R 1913, ` 
Ka AIR 1937 Lah 315; 174 Ind. Cas. 734; 10 R L 


~ 
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lage and an entry to this effect was made 
in the revenue papers, which has since been 
repeated in the subsequent jamabandis. In 
the present suit the plaintiffs have based 
their claim on the same ground, but there 
is no doubt that it is wholly urftenable The 
rule of reversion on the extinction of the 
line of the alienee applies only to gifts of 
ancestral land among persons governed by 
customary law. But neither under custom 
‘nor under -any other system of law does 
_ land, which has been sold outright, revert 
to the descendants or collaterals of the ven- 
dor on the line of the vendee becoming 
extinct. Issue No. 1 must therefore be decid- 
ed against the plaintiffs. 

The next questionis whether the plaintiffs 
have succeeded in proving their adverse pos- 
session. ‘They rely apon their exclusive pos- 
session for a very long time. But the land 
being shamilat, jointly owned by all the vil- 
lage proprietors including the plaintiffs, ex- 
clusive possession by one or two co-sharers, 

‘however long, cannot confer any title on 
them. To acquire title by prescription, they 
must prove some overt, actor acts amount- 
ng to the ouster of the rest of the proprie- 

tary body for a period of more than 12 
years. Both the Courts below have concur- 
rently held that no such overt act has been 
established on the record, As held by their 
Lordships of the Privy Council in Hardit 
Singh v. Gur Mukh Singh (5), uninterrupt- 
ed sole possession of a joint estate by one 
of the joint owners, without more, must be 
referred to the lawful title possessed .by the 
joint owner and cannot be regarded as an 
assertion of a right to hold it as separate, so 
as to assert an adverse claim against the 
other co-owners. Counsel contended that 
the plaintifs have been asserting their exclu- 
sive ownership by alienating the land, des- 
ertbing themselves as exclusive owners 
thereof. But the earliest of these alienations 
proved on the recordisof the year 1932, 
which was only five years before the insti- 
tution of the presentsuit. These alienations 
therefore cannot support the plea of adverse 
possession. Finally, Counsel asked for an 
opportunity to lead additional evidence to 
show that the plaintiffs had mortgaged por- 
tions of the land in 1918 and 1924. This 
evidence, however, was within their know- 
ledge all along, and they have not explained 
why they did not produce it at the trial. 
They cannot be allqwed in second appeal to 


(5)64P R 1918; 47 Ind. Cas. 626: A IRI9I8P C 

1; 56 P WE gifts M L T 389: 28 C L J 437; 20 
; - 1; 9L W123 1 
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fill gaps in theircase by calling additional 
evidence. Obviously, O. XLI, r. 27 does not 
apply to sucha case: Pursotim Thakur v. 
Lal Mohar Thakur (6). The plaintifis have 


failed to prove title by ownership or pres- 
cription and their suit has rightly been dis- 


missed. The appeal fails and is dismissed 
with costs. 


Appeal dismissed. 


D. 
- (G)10 Pat 654; 132 Ind. Cas. 721; A I R 1931 P C 
143. 58 I A 254; 33 Bom L R 1015; (1931) A L J 513: 


35 CW N 786; Ind, Rul. (1931) P © 209; 34 L W 76; 
540 LJ 1;12P LT 683; (1931) M W N 929; 61 M L 
J 489 (PO). 


ALLAHABAD HIGH COURT 
First Appeal No. 137 of 1935 


ii January 22/23, 1941 
BRAUND, J. ; 
SECRETARY or STATE—PLAINTIF 
— APPELLANT 
VErsSuUus 


GOMTI KUNWARI AND OTHERS— 


DEFENDANTS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXXIII, 
rr. 10,11 and 12—Application under r. 12 lies both 
in cases of error and omission with regard to court- 
fees—Suit in forma pauperis— Original valuation of 
claim in suit subsequently reduced by amendment— 
Calculation of court-fees under rr. 10 and ll— Par- 
ties in pauper suit, if can override by compromise 
provisions of rr. l0and 11—Plaintiff partially suc- 
ceeding—By compromise defendant made liable to 
pay court-fees— Defendant should be made to pay 
court-fee ‘due’? under compromise and not as 
erroneously ordered by trial Court—Contract—Con- 
struction—Words unambiguous—Duty of Court— 
Interpretation of Statutes—Rule couched in unam- 
biguous language—Courts cannot alter it merely be- 
cause it might produce harsh results. 
The right to make an application under O. XXXIII, 
r. 12, Civil P. C. applies both to cases of error and 
omission with regard to court-fees. [p. 249, col. 1.] 
The court-fee payable under O. XXXII rr. 10 and 
11 is that which the plaintiff would have had to pay 
if it had not been a pauper suit. When the plaintiff 
in a forma pauperis suit reduces the valuation of his 
claim by amendment, the court-fee under rr. 10 and 
11 ought tobe calculated, not on the basis of the amend- 
ed valuation, but on the basis of the valuation at the 
date of the filing of the suit which was the valuation 
upon which the plaintiff would have had fo pay “ifhe 
had not been permitted to sue as pauper.” [2b2d.] 
Where in a pauper suit the parties themselves as 
art ofthe agreement between them have expressly 
isposed of the court-fees, that must necessarily over- 
ride the provisions of both rr. 10 and 11. It is not for 
the Courfto undo the compromise in any respect. In- 
deed, the duty. of the Court is to give effect to it and 
this particular provision is part and parcel of the 
compromise. Where as a result of the compromise 
between the parties to a pauper suit the plaintiff par- 
tially succeeds and partially fails-and it is provided 
by the compromise that the. defendant alone will be 
liable for the court-fees due, the Court must give 
effect to the compromise and the defendant is liable to 


. 
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pay not.the court-fees ordered to be paid’ by the trial 
Court erroneously, but whole “ court-fees due.” 30 
Ind. Cas. 46 (1), referred to. [p. 249, col. 2.3 

When the words of the contract are unambiguous, 
it is not for the Court to speculate whether the par- 
ties meant something different from that which they 
have actually and plainly said. [ibid.] 

Where arule is couched in unambiguous language, 
it is not open to the Court to alter it merely because, 
in the Court’s opinion, it might produce a somewhat 
harsh result. Where the language is clear, it is” the 
Court’s duty to give effect to it. [p. 248, col. 2.) 


F. A. from a decision of the Additional 


Sub-Judge, Gorakhpur, dated February 2, - 


1934, and January 5, 1935. 


Mr. A. M. Khwaja, for the Appellant. 
Mr. S. N. Verma, for the Respondents. 


Judgment.—This is- an appeal arising 
out of a Suit No. 127 of 1933, from the Court 
of the First Additional Subordinate Judge of 
Gorakhpur. In order to appreciate the point 
which isnot.an altogether easy one it will 
be necessary to consider the proceedings a 
little closely. Mst. Gomti as plaintiff 
brought the suit against some 33 defendants 
divided into two groups, the first group 
composed of defendants Nos. 1 to22 and the 
other group composed of defendants Nos. 23 
to 33. Itis not very material to notice ex- 
actly what her cause of action was. Ib is 
sufficient to say that she sought a decree for 
a substantial sum of money on account of 
arrears of maintenance and for an order 
that she was entitled to the benefit of cértain 
yearly payments incash andin kind. But 
it is important to notice that by para. 10 of 
her plaint she valued her relief at the sum of 
Rs. 17,000. l 


Mst. Gomti brought her suit in forma 
pauperis, and in due course it was duly ad- 
mitted under O. XXXIII of Sch. I, Civil 
P. C. The dispute was never actually 
fought out because in “November, 1933, the 
parties came to a comprise aboutit. At that 
stage. it is. necessary to look closely to see 
what happened. On November 30, 1933, the 
plaintiff put in an application before the 
Subordinate Judge to amend her plaint. It 
is tobe found.at p. 9 ofthe record and to 
paraphrase it, shesáid that being an inexpe- 


rienced purdanashin lady she had made a 


mistake about the,value of the property she 
claimed and she asked to havé the valuation 
of the relief claimed by the suit which had 
been put by para. 10. of the . plain at 


Rs. 17,000 reduced to’Rs..4,050. Itseems to” 


have taken sdme,-time for that to Come 
before the. Judge because it was not until 
February 1, 1934, that the Judge madé his 
order‘and then only by the somewhat laconic 
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remark “Allowed”. That date February I, 
1934, is an important date. ; 

On the following day a decree was pass- 
ed in the suit which must have been intend- 
ed.to be a decree under ©. XXIII, r. 9, Civil 
P. C., a compromise decree, in fact. That 
is the-first we have heard of the compromise 


“and it followed within twenty four hours of 


the Judge’s order allowing the amendment 
to be made. I need not point out m any 


detail what the terms of the compromise 


were. The plaintiff obtained something sub- 
stantial under the compromise, although it 
was less than what she had asked for in the 
suit. One important thing to observe how- 
ever is thatit was a term of the compromise, 
to be found incl. (8) of it, that defendants 
Nos 1 to 22 should pay “the court-fee due”. 
It is significant to bear in mind that that was 
‘actually a term of the tompromise. This 
compromise, then, came before the Court on 
February 2, 1934. The actual decree under 
O. XXIII, r. 3, was signed on February 22, 
1934. Itisatp.10o0f the record and des- 
cribes the claim as being laid at Rs. 4,000. 
It went on to pass a decree in terms of the 
compromise and, among other things, it 
ordered’ “that the sum of Rs. 302-8-0” that is 
the amount payable as court-fee on the 
valuation of Rs. 4,050 “be paid by defend- 
ants Nos. 1 to 22 on account of court-fee.” 
Now the result is obvious. Whether rightly 
or wrongly, the result was thatthe parties 
to the compromise, or rather defendants 
Nos. 1 to 22, had paid a court-fee which was 
a great deal less than the court-fee which 
would have been paid had the original 
valuation stood and to that extent the trea- 
sury was the loser. 

In July, 1934, an application was made by 
the Govt. Pleader to the Judge. It was 
an application, though in terms it did not 
seem to say so, under O. XXXIII, r. 12. At 
any rate, the Judge in the opening words of 
his judgment appears to have treated it so. 
It claimed that the amount of the court-fee 
ordered to be paid under the decree of Feb- 
ruary 22, 1934, should have been Rs. 971 in- 
stead of Rs. 302-8-0, or in other words, that 
it should have been based on the original 
valuation of Rs. 17,000, and not upon the 
amended valuation of Rs. 4,050. That is the 
bone -of contention in this appeal. The 
learned Judge who decided the matter on 
January 5, 1935, treated it, as I have said, as 
an application under O, XXXIII, r. 12. He 
was by no means unmindftl of the possibility 
of a fraud having been practised on the reye- 
nue, but he came to the conclusion that there 
was not the material before him upon which 
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he could conclude that any fraud was estab- 
lished. He said : 

“There is some reason to suspect that the amendment 
of the valuation was a collusive act between the 
poe for their benefit and to the detriment of the State. 
“This mere suspicion does not however amount*to a 
definite opinion or finding by me. 4 would not there- 
fore act upon it. It is equally possible that the plaint- 
iff had exaggereted her claim, which is by no means 
a rare circumstance, and the amendment application 
was abona.fide one. The amended valuation ghall 
therefore be the basis of the computation of the 
court-fee.’’ 


The learned Judge, accordingly, dismiss- - 
ed the Govt. Pleader’s application for an” 


increase in the amount of the court-fee 
ordered to be paid. Mr. Khwaja, on the 
Secretary of State’s behalf, puts it in this 
way. He says that this is an application 
under O. XXXII, r. 12, and I agree with 
him in thinking that it is. Rules 10, 11 and 
12 form a fascicules of rules providing for 
what is to happen as regards the court-fees 
in the case either of the success or failure of 
a pauper suil. Rule 10, provides : 

“Where the plaintiff succeeds in the suit, the Court 
shall calculate amount of court-fee which would have 


been paid by the plaintiff if he had not been permitted 
to sue as & pauper......... i 


and shall make an appropriate order for 
their payment. . Rule 1], provides for the 
converse case, which is where a pauper 
plaintiff fails in the suit. In that case, he is 
to be ordered to pay “the court-fees which 
‘would have been paid by the plaintiff if he 
had not been permitted to sue as a pauper.” 
It has to be observed that the words in in- 
verted commas are the same words as are to 
be found in r. 10. Then comes the rule under 
which this application is made : 

“The Govt. shallhave the right at any time to apply 


to the Court to make an order forthe payment of court- 
fees under r. 10 or r. 11.” 


This is the application made in this case. 
I was at first sight much disposed to read 
the words of rr. 10 and ll as meaning that 
the Court was to calculate and make appro- 
priate order for payment of such court-fee 
as looking at the suit as a whole, as it then 
stands, the Court finds would have been the 
proper court-fee. That appeared to me to 
be à commonsense construction of the rules, 
enabling the Court to put the Crown in the 
position which it eventually turns out it 
would have been in but for the accident of 
the plaintiff being a pauper. But I do not 
think it is as simple as that. The words are 
On which would have been paid by the 
plaintiff if he had not been permitted to sue 


Hi 


as a pauper........ ° : 


-This is a case where the suit started life 
with a valuation of R. 17,000 and which was 
not altered untillong afterwards on the eve 
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of the compromise to Rs. 4,050. It has also 
to be remembered that a pauper’s suit is 
different from any other kind of suit, inas- 
-much as, in no other kind of suit, is the 
plaintiff permitted to launch his proceedings 
at all until he has paid the court-fee. A 
pauper, so to speak, is given credit by the 
Govt. provided he complies with the rules. If 
thetefore the plaintiff in this case had not 
been permitted tó sue as a pauper, it is in- 
controvertible that the court-fee, which not. 
merely was payable but which “would have 
been paid,” would have been the sum of 
Rs. 900 appropriate tothe Rs. 17,000 valua- 
tion. Therecan be no doubt of that. If 
therefore the words of rr. 10 and 11, are to 
be construed strictly, it seems tc me that the 
Court hadno alternative but to ask itself 
“what would the plaintiff have had to pay 
if it had not been a pauper suit”? And to 
that question, it seems to me that, the ans- 
wer can only be “the court-fee on Rs. 17,000.” 

I appreciate that this is putting a strict 
construction on rr. 10 and 11. But where a rule 
is couched in unambiguous language, it is not, 
open to the Court to alter it merely because 
in the Court’s opinion, it might produce a 
somewhat harsh result. Where the langu- 
age is Clear, itis the Court’s duty to give 
effect to it. Nor am I satisfied that this con- 
struction does cause a harsh result. I ani 
notin any way constrained to say this by 
any suspicion of the collusion between the 
parties, though that is an obvious possibility. 
Supposing that the plaintiff had not been a 
pauper at all in this case and had filed her 
suit with a valuation of Rs. 17,000 supposing 
too that, without fraud, she found that she. 
had made an over-estimate and desired to 
get it altered at a later stage, now in that 
case if has to be remembered that, not being 
a pauper she would havealready had to pay 
the court-fee on Rs. 17,000. And, even if her 
amendment were allowed—as it has been 
allowed in the present case—it would not 
have had the effect of entitling her to recover 
any part of that court-fee. It is highly ma- 
terial to remember that, even if the plaintiff 
in this case had not been a pauper, she would 
not have been entitled in.similar circum- 
stances to get the court-fee back. What Mr. 
Khwaja says therefore is that it is only the 
accident of its being a pauper suit that left 
open the door to this being done—the reason 


being that it is only in the case of a pauper 


suit that the court-fee is not paid on the spot. 
That is why, as Mr. Khwaja puts it, the 
Legislature has been so very particular in 
rr. 10 and 11 to make it clear that what has 
to be paid is what the plaintiff or the defen- 
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dant, as the case may be, would have had to 
payifit had not been a pattper suit at all. 
Or, in other words, “would have been paid 
Gang a if he had not been permitted to sue as 
a pauper.” The object was to restore the 
position which would -have applied, if the 
suit had not been a pauper suit. - 
I think therefore that under r. 12, the 
Govt. was entitled to claim an orden for the 
“payment of the court-fees. The right to 
make that application applies both to 
cases of error and omission with regard to 
court-fees. In this case there had been an 
error, because Rs. 302-8-0 was not, upon the 
construction I have applied to rr. 10 and 11, 
the correct court-fee. As I have endeavour- 
ed to show the payment of the court-fee 
under rr. 10 and 11, ought to have been cal- 
culated, not on the basis of the amended 
valuation, but on the basis of the valuation 
atthe date of the filing of the suit which 
was the valuation upon which the plaintiff 
would have had to pay “if he had not been 
permitted tosue as pauper.” I have not de- 
cided this matter upon any ground that there 
was a fraud practised on the Crown, though 
it is impossible not to suspect that the appli- 
cation for the reduct.on of the court-fee had 
some connection with the compromise which 
immediately followed. In all the circum- 
stances therefore I am compelled to think 
that the learned Judge’s decision was wrong 
and accordingly I must make an order for 
the payment of a court-fee amounting to 
Rs- 971-4-0 instead of Rs. 802-8-0. i 
Having decided that the court-fee of 
Rs. 971-4-0 must be paid, it remains to con- 
sider by whom it must be paid. Rule 10 of 
O. XXXIIL, deals with the case of a success- 
ful plaintiff, while r. Il, deals with the case 
of an unsuccessful plaintiff. There is no 
separate provision for the case in which a 
pauper plaintiff has, as in this case, partially 
succeeded and partially failed. Thai was the 
result of the compromise. It seems from the 
authorities that, in such a case as that, the 
Court is intended to deal with it by comply- 
ing with the provisions of the two rules and 
by apportioning the court-fee between the 
plaintiff and defendant. That has been held 
in an Allahabad case, Ganga Dahal Rai v. 
Gaura (1). Normally, therefore, I should 
have thought that the proper decree would 
have been to have apportioned this sum of 
Rs. 971-4-0 as to Rs. 302-8-0 to be paid by 
the plaintiff and as to the remainder to be 
paid by the defendants. 
But this is a special case, because the com- 


(1) 38 A 469; 35 Ind. Cas. 46; A I R 1916 All. 327: 
14 ALJ 657. 
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promise between the parties ‘itself provided 
how the court-fee was to be borne. . The 
parties themselves have come to an agree- 
ment about it. It is contained in para. 8, of 
the compromise as set out at p. 11 of the re- 
cord. There dt is said “Thus with reference: 
to the compromise defendants Nos. 1 to 22 
would pay the court-fee due.” I draw partl-- 
cular attention to the words “the. court-fee- 
due.” Now where the parties themselves as- 
part of the agreement between them have 
expressly disposed of the court-fees, it seems: 
to me that that must necessarily override the 
provisions of both rr. 10 and 11. It is not for 
the Courtto undo the compromise In any 
respect. Indeed, the duty of the Court is to 
give effect to it and this particular provision 
is part and parcel of the compromise. What 
the parties agreed, as part of the compromise 
should be paid by defendants Nos. 1 to 22, 1s 
“the court-fee due.” The learned Judge in 
the Court below, consistently with his own 
decision that the only court-fee due was. 
Rs 302-8-0, ordered thatsum to be paid by 
defendants Nos. 1 to 22. Now it has been 
determined that the court-fee is Rs. 971-4-0. 
And I can see no reason why defendants 
Nos. 1 to 22, should not have to pay the 
whole of that sum. Itisin fact “the court- 
fee due.” The learned Advocate for the 
respondent has argued that what the compro- 
mise meant was that defendants Nos. 1 to 22 
should only have to pay the court-fee due 
on the valuation of Rs. 4,050. But that 1s 
not what the contract said. The contract 
said that defendants Nos. 1 to 22, must pay 
“the court-fee due.” There is no’ qualifica- 
tion about it. One has to ask oneself “what 
is the court-fee due?” The answer is “a 
court-fee of Rs. 971-4-0 is due.” Therefore, 
that sum under the contract must: be paid 
by defendants Nos. 1 to 22. The words of 
the contract are unambiguous, and it is not 
for me to speculate whether the parties 
meant something different from that which 
they have actually and plainly said. That 1s 
an elementary canon of construction. For 
these reasons I must order that the sum of 
Rs. 971-4-0, being the court-fee due, must be 
paid by defendants Nos. 1 to 22. Thecosts 
of this appeal must be paid by the respon- 
dents. 


bed 


ae ; Appeal allowed. 
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' LAHORE HIGH COURT 

Execution Second Appeal No. 452 of 1939 
; November 5, 1940 
z TEK CHAND AND SALE, JJ. - 

IMAM DIN—JUDGMENT-DEBTOR— e 
- APPELLANT > : 
VETSUS 
- PEOPLES INSTALMENT anp SAVING 
BANK Lro., LAHORE—DECREE-HOLDER— 
i RESPONDENT 

Limitation Act (IX of 1908), Art. 182 (4)— Appli- 
cability of, when. amendment is made more than 
three years after date of original decree—Applica- 

- bility im case`where amendment was formal or un- 
necessary—Hxecutton — Decree binding—Correctness 
of amendment of decree,'if can be questioned by 
executing Court. 

There is no warrant for the proposition that cl. 4 
of Art. 182, Lim. Act applies only if the amendment 
had been madeon a date when the original decree had 
not become barred under cl. (1) or el. (2. An execu- 
‘tion application brougHf within three years from the 
date of amendment, is within timeeven if the amend- 
ment is made ona date when the original decree had 
been barred under cl. (1) or el. (2). 32 Ind. Cas. 744 
(3) and 59 Ind. Cas. 186 (4), held impliedly Ovenuled 
‘by 137 Ind.fCas. 529 (2. [p. 250, col. 2; p. 251, col. 1.] 

[Case-law relied on.) 

The correctness or the’ propriety of the amendment 
of a decree cannot be questioned by the executing 
Court. This matter should be agitated before the Court 
“which amended the decree at the time when proceed. 
ings for amendment were going on. [p. 252, col. 1.) 

There is no warrant for the proposition that cl. 4 of 
Art. 182, Lim. Act applies only to cases where the 
amendment is in the real sense of the term, that is 
of some substance as affecting the rights of the par- 
‘tie. Application of the clause cannot be restricted 
‘to those decrees only in which the amendment is ofa 
particular type. The article applies, whether the 
amendment was merely a formal one or was really un- 
necessary. lot Ind. Cas. 847 (8), relied on, 174 Ind. 
Cas. 418 (11), dissented from. [p. 252, col. 2.) 

Ex. 85. A. referred by Bhide, J., dated 
‘October 31, 1939. 

Mr. Prem Nath, for the Appellant. 


Mr. Nand Lal Bhalla, for the Respondent. 


Tek Chand, J.—On July 15 1931 a final 
decree in a mortgage suit was passed in 
favour of the respondent bank against the 
appellant. An application for execution of 
‘this decree was made on December 19, 1931 
but was consigned to the record room as 
“unsatisfied” on August 6, 1932. The decree- 
holder took no steps to execute the decree 
‘within three years of that date. On Janu- 
ary 17, 1936, it made a second application 
for execution of the decree The executing 
‘Court directed the decree-holder‘to furnish 
proof that the application was within limita- 
‘tion. Instead of-doing so, the decree-holder 
prayed that his application be consigned to 
‘the record room. The Court tecorded an 
‘order dismissing the application but stating 
‘that the question of limitation had not been 
‘decided. This order was passed on August 8, 
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1936. On the same day the decree-holder 
presented an application unders. 152, Civil 
P. C., for amendment of the decree, on the 
ground that the costs had not been taxed 
correctly, the amount of court-fee allowed 
in the decree-sheet being short by Re. 1-8-0. 
The Court issued notice to the judgment- 
debtor, which was served on him personally. 
The jadgment-debtor however did not appear. 
After several adjournments, the Court or 
June 7, 1937 passed an order granting the 
application and amending the decree. The 
amended decree is dated June 7, 1937. 

On May 7, 1938, the decree-holder pre- 
sented an application for execution of the 
amended decree. Notice was issued to the 
judgment-debtor, who appeared and objected 
that -the execution was barred by time. He 
urged that the amendment could not give a 
fresh start of limitation for execution of the 
decree, which had already become barred at 
the date of the amendment. The executing 
Court upheld the objection and holding the 
application for execution to be time-barred 
dismissed it. On appeal by the decree- 
holder, the learned Additional District Judge 
came to the contrary conelusion. He held 
that it was not the function of the execut- 
ing Court to question the propriety of the . 
amendment; that that Court must take the 
decree as it stands and as the application for 
execution had been made within three years 
from the date of the amended decree it was 
not time-barred. He accordingly accepted 
the decree-holder’s appeal and held that it 
was entitled to execute amended decree in 
accordance with law. The judgment-debtor 
preferred a second appeal to this Court which 
came up for hearing before Bhide, J., sitting 
in Single Bench. Before him the appellant 
relied upon a ruling of this Court in Jham- 
man Lal v. Daulat Ram, 73 Ind. Cas. 461 
(1). But as that ruling was in conflict with 
certain other decisions, the learned Judge has 
referred the case toa Division Bench. The 
period of limitation for execution of a decree 
or order of a Civil Court, as prescribed -in 
Art. 182, is three years from 

“(1) the date of the decree, or order ; or (2) (where 
there has been an appeal), the date of the final 
decree or order of the appellate Court or the with- 


drawal of the a l; or..., (4) (where the decree 
has been amended) the date of amendment....”’ 


The case before usis obviously governed 
by cl. (4), as here the decree had been 
amended and therefore the period of three 
years must be computed from that date. It 
is however contended that this clause applies 
only if the. amendment had been made on a 


r Ka? Ind. Cas. 461; A I R 1924 Lah. 329; 5LL 
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date when the original decree had not 
become barred under cl. (1) or cl. (2). In my 
opinion, there is no warrant for this conten- 
tion. The words of the clause are plain and 
explicit. It lays down clearly, and without 
reservation, that when a decree has been 
_ amended the period of limitation is three 
years from the date of the amendment. It 
is not stated that the amendment “should 
have been made within three years from the 
date of the original decree or at a time when 
“the original decree was subsisting. It is not 
the function of the execting Court to ques- 
tion the correctness or propriety of the amend- 
ment ofthe decree. That is a matter which 
should have been agitated before the Court 
which amended the decree, at the time 
when proceedings for amendment were going 
on; and if that Court had passed a wrong 
order, the matter could and should have 
| been taken in appeal to the appropriate 
Court; before which the order amending the 
decree should have been attacked. But when 
once the Court which had passed the decree 
has, in proper proceedings, amended the 
decree and that order has become final, such 
amended decree itself becomes capable of 
execution and under cl. (4) the period of 
limitation is three years from the date of 
the amendment. ` 
The matter is really concluded by the 
decision of the Privy Council in Nagendra 
Nath Dey v. Suresh Chandra Dey (2), in which 
their Lordships had to consider the ques- 
tion of the construction of Art. 182 in a case 
falling under cl. (2).- In that case, a decree 
had been passed by a Subordinate Judge 
“in Bengal on August 2, 1920. From that 
decree an “appeal,” irregular in form and 
insufficiently stamped, was preferred to the 
High Court. The “appeal” was heard on 
August 24, 1922, when, on objection as to 
the form of the appeal being taken, it was 
dismissed and’ the dismissal was embodied 
ina decree. An application for execution 
was made within three years from the date 
of appellate decree of the High Court, but 
more than three years from the date of the 


original decree passed by the Subordinate - 


Judge. The judgment-debtors contended 
that the application was time-barred as the 
“appeal” from the original decree to the 
High Court was by reason of its irregularity 
not an “appeal” at all and therefore cl. (2) 
was inapplicable. This objection found favour 
with the High Court, which held that there 

(2) 60 Cl: 137 Ind. Cas. 529; AT R 1932 P O 165; 
Ind. Rul. (1932) P O 195; 36 C W N 803; (1932)A L J 
643; 34 Bom. L R 1065; 55 OL J 528; 33 P L R621; 
36 LW7;9 OW N68; (1932) MWWN 817; 59I A 
283; 63 M L J 329 (PO). 
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being no proper appeal, cl. (2) was inappli- 
cable, that the only executable decree was 
that of the. Subordinate Judge and as the 
application for execution had been made 
more than three years from the date of that 
decree, it was” time-barred under cl. (1) of 
Art. 182. On appeal tothe Privy Council, 
this view was not accepted. It was held that 
effect must be given to the plain wording of 
cl. (2), according to which the period for exe- 
cution is three years from the date of the 
appellate decree, even though the “appeal 
was irregular or incompetent, or (b) the 


-persons affected by the application to execute 
' were not parties, or (c) it did not imperil the 


whole decree or order.” Sir Dinshah Mulla, 
who delivered the judgment of their Lord- 
ships, observed (p. 6*) : l 
“They think that the question must be decided 
upon the plain words of the article : “where there has 
been an appeal,’ time is to run from the date of the 
decree of the Appellate Court. There is, in their Lord- 
ships’ opinion, no warrant for reading into the words 
quoted any qualification either as to the character of 
the appeal or as to the parties to it; the words mean 
just what they say. The fixation of periods of 
limitation must always be.to some extent arbitrary, 
and may frequently result in hardship. But, in con- 
struing such provisions, equitable considerations are 
out of place, and the strict grammatical meaning of 
the words is, their Lordships think, the only safe 
guide... But whether there be or be not a theoretical 
justification for the provision in question, their Lord- 
ships think that the words of the article are plain, and 
that there having been in the present case an appeal 
from the mortgage decree of June 24, 1920, time only 
ran against the appellants from August 24, 1922, the 


“date of the Appellate Court’s decree.” 


This being the rule of construction authori- 
tatively laid down by their Lordships, it 
must be followed in interpreting cl. (4), and 
it, must be held that where a decree has 
been amended the terminus a quo is three - 
years from the date of the amendment. For 
the appellant, reliance was placed upon a 
Division Bench decision of this Court report- 
edin Jhamman Lal v. Daulat Ram (1) in 
which the contrary view was taken. In that 


ease Abdul Raoof and Moti Sagar, JJ. fol- 


lowed two decisions of the Calcutta High 
Court reported in Anandram v. Nityananda 


' Basham. 32 Ind. Cas. 744 (3) and Rabiuddin 


v. Ram Kanai Sen, 59 Ind. Cas. 186 (4), where 
it had been laid down that cl. (4) of Art. 182 
should be read as meaning a decree, amend- 
ment of which has been made before its 
execution had become barred uuder cl. (1) of 
the same article. Both these rulings however 
have since been. dissented from by the Cal. 
cutta High Court itself. In, Durga Prosad 


“(3) 32 Ind. Cas. 744; AI R 1916 Cal. 511. 
(4) 59 Ind. Cas. 186; A I R 1920 Cal: 769 (1), 
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down that where a decree has been amended, 
the period of limitation for execution of the 
decree runs from the date of amendment, 
Irrespective of whether the amendmentewas 
properly made, whether the eoriginal decree 
was capable of execution, or whether for 
any Other reason the Court was wrong in 
making the amendment. It was observed 
that these are not matters which itis for 
the execution Court to enquire into. That 
Court does not sit as a Court of appeal over 
the Courts which had made the decree or 
which had made the amendment; it has only 
to see that the decree has been amended in 
order to see whether the application was 
barred by limitation or not. To introduce 
other-considerations as regards the correctness 
Or propriety of the amendment made would 

e to usurp the functions of the Court of 
appeal, to which the judgment-debtor might 
have brought the matter of amendment 
when the Court made the amendment This 
velw has been more recently adopted by 
Derbyshire, ©. J „ and Mukherjea, J., in 
Manohar Chandra v. Sudhi Priya Roy (6) 
at p. 458. The appellant’s Counsel also 
referred us to a Single Bench decision of the 
Madras High Court in Ahammad Kutty v. 
Kottakkat Kuttu (7) at p. 467 (in which 
Jhamman Lal v. Daulat Ram, 73 Ind. 
Cas. 46] (1) had been followed), but that 
case also has been disapproved by a Division 
Bench of the same Court in Allada 
Lakshmikanta Rao v. Naddella Ramayya 
(8), the facts of which were on all fours with 
those of the present case. There, Beasley, C. J. 
and King, J. following the rule of construc- 
tion laid down by the Privy Council in 
3 ee Nath Dey v. Suresh Chandra Dey 

, he 


“that under Art. 182 (4), Lim. Act, a decree-holder 
seeking to execute an amended final decree has a 
period of three years starting from the date of the 
amendment of the decree even if the final decree had 
become barred by the date of the application for the 
amendment of the decree, or the amendment applied 
for was merely a formal one or was really unnecessary. 

ese are matters to be dealt with by the Court to 
which the application for amendment was made.” 

The Patna “High Court also has takeh 
the same view in Bhagwati Kuer v. 
Narsingh Narayan Singh (9) and Magan 

(5) A I R 1929 Cal. 650; 125 Ind. Cas. 292; 530 LJ 
150; Ind. Rul. (1930) Cal. 516. : 

(6) 65 OL J455 (458); 410 WN 1330. : 
EGE ony Vani 

. ; ; 1 V . V 
180; 6 R Ar 436. S 

(8) 58 M 743; 154%Ind. Cas. 847: A° IR 1935 Mad. 

D MW N 1402; 40 LW 896;67 MLJ 904; 7 


(9) 9 Pat. 782; 125 Ind. Oas. 785: A IR 
286; 11 P L T181; Ind. Rul, (1930) Pat. 561. 
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Lal Marwari v.- Messrs. Sitaram Panna 
Lal (10). There is however another case of 
the Patna Court, Rameshwar Narain Misra 
v. Raghunandan Purbey (11), where a dis- 
tinction has been drawn between cases 
where the amendment related merely to the 
correction of clerical errors or trifling 
arithmetical mistakes and cases where the 
amendment is “in the real sense of the 
term, that is of some substance as affecting 
the rights of the parties,” “and it was held 
that cl. (4) governed cases falling in the 
latter class only. With great respect, Iam 
unable to accept this interpretation as cor- 
rect. As pointed out above, the wording of 
the statute is plain and explicit, and there 
is no warrant for reading into it any quali- 
fying words which might justify any such 
distinction and restrict its application to 
those decrees only in which the amendment 
is of a particular type. As observed by 
Beasley, C. J., inthe Madras case already, 
cited the article applies, whether the amend- 
ment was merely a formal one or was really. 
unneceseary. A perusal of the judgment in 
the Patna case shows that the learned 
Judges were really laying down what the law 
should be and not whatit actually is, and 
1 am not prepared to follow it in preference 
to the other decisions of that Court. In my 
opinion, it must be held that Jhamman Lal 
v. Daulat Ram, 73 Ind. Cas. 461 (1), and the 
earlier Calcutta cases on which it was based, 
have been rendered obsolete by the decision 
of the Privy Council in Nagendre Nath Dey 
v. Suresh Chandra Dey (2) and that the law 
has been correctly laid down in Durga 
Prosad Das v. Kedar Nath Nayek (5) and 
Allada Lakshmikanta Rao -v. Naddella 
Ramayya (8). Following these rulings I hold 
that in the case before us the application 
for execution was within time and the deci- 
sion of the learned Additional District Judge 
must be upheld. I would accordingly dis= 
miss the appéal, but in the circumstances 
would leave the parties to bear their own 
costs throughout. 
Sale, J.—I agree. 


D. _ Appeal dismissed. 


(10) 16 Pat. 290; 167 Ind. Cas. 134; A IR 1937 Pat. 
316: 18 PLT18:3 BR 275; 9RP 379. 

(11) 16 Pat. 453; 174 Ind. Cas. 418; 18 P LT 679: 
AÌR 1938 Pat. 57; 10 R P 514;4 B R 425, 
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Second Civil Appeal No. 340 of 1940 
Í May 9, 1941 
GHULAM HASAN AND AGARWAL, JJ. 
Babu HAR NARAIN KAPUR—PLAINTIFE— 
APPELLANT ‘ 
VETSUS ; 
Babu RAM SWARUP NIGAM AND ANOTHER 
—DEFENDANTS—RESPONDENTS e 
Contract Act (IX of 1872), ss. 23, 127—Considera- 
tion and motive must be distinguished — Person alleged 
to have embezzeled amount promising to pay itat 
future date—Another person standing surety with a 
motive to save principal debtor from criminal prosecu- 
tion, though there was no understanding of the sort 
—Consideration, tf illegal being in nature of stifling 
prosecution. g | ; 
There isa clear cut distinction between the motive 
prompting an act and‘a consideration. Where a person 
enters into an agreement with another and promises to 
reimburse the Jatter to the extent of a certain sum alleged 
to have been embezzled by him, in consideration of the 
latter’s depositing the amount in the meanwhile and 
there is a clear understanding between the parties that 
the.liability was to be determined subsequently upon 
proper enquires being made, the consideration of the 
agreement is not illegal within the meaning of s. 23, 
Contract Act, as one stifling prosecution. Consequently a 
surety for the debtor in the above agreement is liable 
forthe amount of the bond. The motive which im- 
pelled the surety to stand as surety was none other 
than that of saving him from the risk of prosecu- 
tion. [p. 296, col. 1.] i 


[Case-law relied on.} 


S. C. A. against the deeree of the District 
- Judge, Lucknow, dated August 13, 1940. 


Messrs. Niamat Ullah and R. N. Shukla, 
for the Appellant. 


‘Mr. L.S. Misra, for Respondent No. 1. 


_Judgment.—This is a plaintiffs second 
appeal arising out of a suit for recovery of 
Rs. 2,000 principal and Rs. 170 interest 
brought against the two defendants-respon- 
dents. l 

Babu Manohar Lal, defendant No. 1, was 
sued as the debtor while Babu Ram Sarup 
Nigam, defendant No. 2 was sued as a 
surety for the former. The plaintif is 
Govt. treasurer in Lucknow, Rae Bareli and 
Sitapur Districts and also in the Chief 
Court of Oudh at Lucknow. He manages 
the treasuries at these places through his 
agents and servants, and he himself super- 
vises the management. The plaintiff is res- 
ponsible to the Govt. for all moneys coming 
into the treasuries and is liable for all losses 
under the terms of his agreement (Ex. 12.) 
Babu Manohar Lal, defendant No. 1 was 
employed as his agent incharge of the trea- 
sury work at the Sadr Treasury, Lucknow, 
attached to the Collectorate, with a number 
of other persons working under him as his 
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` subordinates. The Lucknow Treasury is a 


banking treasury and the cash belonging to 
itis kept in the Imperial Bank of India, 
Lucknow Branch, and only a small sum of 
money necessary for payment of pensions ancl 
other miscellaneous requirements is kept in 
the treasury. The treasury has two cham- 
bers, known as single lock and double lock, 
and the treasury officer and the treasurer 
are incharge of the whole treasury. They 
are responsible for all that is kept in the 
double lock and they put their own sepa- 
rate locks on it. It is not denied that the 
plaintiff’s security as treasurer is Rs. 30,000 
and any amount exceeding that security is 
to be kept in the double lock for which there 
is a remittance box placed in the double 
lock, The plaintiffs case was that Babu 
Manohar Lal was his agent in the Govt. 
treasury at Lucknow and was responsible 
for all moneys coming into the treasury and 
for any losses which may arise. Shankar 
Nath is a stamp-vendor, who was employed 
under defendant No. 1 and used to officiate 
for him during his absence on leave. On 
August 20, 1937, the treasury officer at 
Lucknow discovered a shortage in the cash 
balance to the extent of Rs. 2,000. Babu 
Manohar Lal was on leave on August 20, 
1937, and Shankar Nath was working for 
him on that date. The treasury officer 
informed the plaintiff of the said shortage. 
Babu Manohar Lal, being questioned by the 
plaintiff to pay the money forthwith asked 
for time to enable him to arrange the money 
or realise the same from Shankar Nath, who 
according to him had actually embezzled 


“the money. Babu Manohar Lal told the - 


plaintiff that on August 17, 1937, Shankar 
Nath had told him that the treasury officer 
had ordered that Rs. 2,000 should be placed 
in the double lock, that he took this money 
from the rokaria and handed it over to 
Shankar Nath, who either embezzled it or 
forgot to place it in the double lock. The 
plaintiff agreed to give Babu Manohar Lal 
time for payment up to August 23, 1937, 
provided some responsible person stood surety 
for him. Babu Ram Swarup Nigam, who 
is the maternal uncle of Babu Manohar Lal, 
agreed to stand as surety for him and pro- 
mised to pay the plaintiff a sum of Rs. 2,000 
in case Babu Manohar Lal failed to pay till 
August 23, 1937. Exhibits 1 and 2 were 
executed by Manohar Lal and Ram Swarup 
Nigam acknowledging the liability to pay 
the sum of Rg, 2,000 under the circumstances 
stated above. The plaintiff thereupon de- 
posited the sum of Rs. 2,000 on August 20, 
treasury. Both Babu 
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Manohar Lal and Shankar Nath were pro- 
secuted ona chargé. of embezzlement, but 
they were acquitted by the Sessions Court 
upon the verdict of the jury being in their 
favour. The plaintiff, therefore, prayed for 
a decree for Rs. 2,170 includfng interest as 
against both the defendants. 

- Both the defendants denied the claim. 
They filed separate written statements but 
their defence is substantially the same. 
Several pleas were raised in defence with 
which we are no longer concerned in the 
present appeal. The only material defence 
-which now survives for discussion is whe- 
`- 'ther the agreement evidenced by Exs. 1 and 
. 3 was void and inoperative. 
The learned Civil Judge decreed the suit 
for Rs. 1,800, against both the defendants 
- with the condition that the plaintiff will 
first realise his dues from the defendant 
No. 1 and when he fails to recover the same 
he will execute the decree against the defen- 
dant No. 2. The amount of Rs. 2,000 was 
reduced to Rs. 1,800 on the ground that the 
- plaintiff held a sum of Rs. 200 as cash secur- 
ity from defendant No.1. The learned Civil 
Judge held that the agreements embodied in 
Exs. l and 2 are not void on the ground that 
their consideration was unlawful within the 
ineaning of s. 23 of the Indian Contract Act. 
He observed that these documents were not 
obtained to stifle prosecution and were 
therefore, not unenforceable. | 

Babu Manohar Lal acquiesced in the 
decree and did not appeal. Babu Ram 
Swarup Nigam aloné appealed and the 


learned District Judge allowed his appeal | 


and set aside the decree passed against him. 
In the operative portion of the judgment he 
said :— 

“1 therefore, allow this appeal and set -aside the 
decree of the lower Court. Appellant will get his costs 
in both Courts.” 

Apparently his intention was to set aside 
. the decree in so far as it was against Babu 
Ram Swarup Nigam, the appellant before 
him, and there was no question of disturbing 
the decree passed against Babu Manohar 
Lal, who had preferred no appeal. The 
order, however, shows that the decree of the 
- lower Court was set aside in its entirety. We 
shall advert to this aspect of the matter later 
in our judgment. 


The learned District Judge held that Babu 
Ram Swarup Nigam was not liable as a 
surety under Ex. 2 executed by him because 
in his opinion it was executed “for the pur- 
pose of stifling prosecution and was, there- 
fore, not enforceable under-s. 23 of the 
Indian Cantract Act. a a 2 
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The plaintiff challenges the decree of the 
learned District Judge by way of this second- 
appeal. It has been contended on behalf of 
the appellant that the decision of the learned 
District Judge is legally unsustainable inas- 
much as he did not direct his attention to a 
material part of the defence contained in the 
pleadings which had great bearing upon the 
alleged illegality of the transaction and fur- 
ther that he failed to draw a distinction bet- 
ween a consideration for the contract which 
was unlawful and the motive inducing the 
contract, Reference has been made in this’ 
connection to para. 26 of the written state- 
ment filed by defendant No. 1. The relevant 
portion is as follows :— 

“Ultimately it was agreed that the answering defen- 
dant would deposit the sum in the treasury on the next 
opening date so as to avoid any trouble and that the 
plaintif would thereafter look into the whole matter and 
(if Shankar Nath was found liable) he would get the 
money returned to the answering defendant, and the 
matter would not be brought to.the notice of the 
authorities, and there would be no prosecution.” ii 


Defendant No. 2 in para. 18 of his written 
statement makes a similar assertion and 
states that it was agreed between the plain- 
tiff and the defendant No. 1 that the ques- 
tion, whether the defendant No. 1 was liable. 
or Shankar Nath, will be decided privately’ 
afterwards, but the amount of shortage 
should be replaced so that the matter may 
not come to the notice of the authorities. In 
para. 22 it is stated that the undertaking 
given by the defendant No. 2 was without 
consideration and in any case for an unlaw- 
ful object of consideration or for a considera- 
tion which failed. 

It is perfectly clear from the defence re- 
ferred to above that the liability of the 
defendant No. 1 or Shankar Nath in the 
matter was, according to the arrangement 
arrived at between the parties, to be deter- 
mined subsequently upon proper enquiries 
being made for that purpose.’ This shows 
that upon the defendants’ own showing the 
plaintif was absolutely uncertain as to which 
of the two had embezzled the money: and 
was criminally liable. The learned District 
Judge slurred over this defence and did not 
attach to it the importanee whichit deserved. 
He concentrated his attention upon the other - 
defence whether the consideration was un- 
lawful and in arriving at a finding upon 
that point he committed the irregularity of 
not giving any weight to the other defence 
and the evidence relating thereto. He relied 
upon the circumstance that the defendant 
No. 2 could not have had any motive in 
undertaking his liability'as a surety except 
to save his nephew from a criminal prosecu- 
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tion. He accepted the ‘evidence, which he 
was entitled to do, of Mashuq Ali (D. W. 
No. 6) and Ram Swarup Nigam (D. W. No. 8) 
and recorded his finding in the following 
words. 

“In my opinion there are very strongest reasons, for 
thinking thatthe document and endorsement were exe- 
cuted for the purpose of stifling prosecution quite apart 
from this evidence and I have not the slightest diff- 
culty in believing these witnesses.” s | 

D. W. No. 6 admitted that he did not hear 
Har Narain Kapoor dictating to Manohar 
Lal and Ram Swarup Nigam that there 
would be no prosecution-of Manohar Lal if 
the money was paid. He also stated that he 
did not recollect if either Manohar Lal or 
Ram Swarup Nigam suggested to Har 
Narain Kapoor to get something about the 
prosecution mentioned in the writing. Babu 
Ram Swarup wrote that he was becoming 
rian of the money payable by Manohar 

al. | 

- Defendant No. 2as D. W. No. 8 - stated 
that he endorsed the writing of Manohar Lal 
on the clear understanding between himself 
and Har Narain Kapoor that Manohar Lal 
will not be prosecuted and that Har Narain 
will also try to find out the person respon- 
sible for the loss as promised by him. He 
endorsed the writing of Manohar Lal as 
surety merely to save Manohar Lal from 
criminal prosecution and also to save his 
honour and the honour of Manohar Lal. 

Turning to the two documents (Exs. 1 and 
2), it appears that the firstone was address- 
ed to the plaintiff by the defendant No. 1 
and merely stated that the latter, as agent 
to the treasurer will deposit Rs. 2,000 which 
was in dispute, on August 23, 1937, for 
which he admitted that. he was liable. 
Exhibit 2 which was written by the defen- 


dant No. 2, ran thus ; 

“I shall be responsible for the money Rs. 2,000 
(Rupees two thousand only) in case of Manohar Lal’s 
failure to pay the money on August 23, 1937”. 


Accepting the evidence, which was be- 
lieved by the learned District Judge, and 
taking into consideration the writings (Exs. 1 
and 2) we are unable to uphold the finding 
of the learned District Judge that Ex. 2 was 
executed for a consideration which was un- 
lawful within the meaning of the s. 23 of the 
Indian Contract Act. The learned District 
Judge was largely influenced in arriving at 
his finding by the fact that there could be 
no motive for the undertaking on the -part 
of the defendant No. 2 other than’ his anxiety 
to save his nephew from prosecution and, 
therefore, the consideration of Ex. 2) must 
be regarded as being due to the promise of 
the plaintiff to forbear to prosectite the 
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defendant No.1. Section. 127 of.the Indian. 
Contract Act lays down, : 

“Anything done, or any promise made, for the benefit 


of the principal debtor may be a sufficient consideration 
to ‘Re surety for giving the guarantee.”’ 


rom the facts found in this case it seems. 
to us clear that the consideration for Exs. 1 
and 2 was the discharge of the liability, 
qua the defendant No 14, and the promise 
to pay Rs. 2,000 in the treasury on the same 
day insofar as the defendant No. 2 was. 


concerned. The learned Judge remarks : 
“Tt is true that Manohar Lal knew that the Treasury 
Officer had heard ofthe missing money, but it is quite 
possible that he may still have thought that the treasu- . ` 
rer could get him out of trouble.” Boi 


The treasurer could not possibly have - 
got the man out of trouble nor even the © 
Treasury Officer, as the matter lay in the 
hands of the Deputy Commissioner. If,” 
therefore, Manohar Lal was aware that the 
Treasury Officer had come to know of the’ 
loss of the money, itis difficult to see how 
the plaintiff was able to hold forth- a pro- 
mise that he will not prosecute Manohar 
Lal. Defendant No. 2. apparently thought 
that there was a risk of prosecution of his. 
nephew Manohar Lal, that if the plaintiff 
fulfilled his promise to deposit the sum of 
Rs. 2,000 the same day into the treasury 
there was a reasonable prospect of his being: 
saved from the criminal prosecution. There 
is no doubt that he was clearly interested 
in saving his honour and the honour of his 
nephew, as headmits in his deposition, and 
it is only reasonable to assume that he 
agreed to undertake the liability to indem- 
nify the plaintiff if the latter deposited the 
money the same day. The promise made or 
undertaking given by the plaintiff to pay 
Rs. - 2,000 on the critical day, namely 
August 20, 1937, was a sufficient considera-- 
tion within the meaning of s. 127 of the 
Indian Contract Act for the execution of 
Exs. Land 2. There can be no doubt that. 
Manohar Lal was liable to reimburse the- 
plaintiff for the loss of Rs. 2,000 by reason of 
his position as his agent. There was, there- 
fore, a pre-existing civil liability on the part 
of Babu Manohar Lal. There was at the- 
same time the risk of a possible prosecution. 
The plaintiff was primarily responsible to 
make good the loss but he-was not bound to: 
doso onthe same day. He may well have 
obtained time to pay up -the shortage and `’ 
the fact that he -did actually pay on the 
same day clearly indicates that he-did so on 
account of the acknowledgment of liability: 
by Babu Manohar-Lal and the undertaking: 
of his unĉle Babu Ram:Swarup “Nigam., It- 
cannot be said therefore; that the cdisidera-: 
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‘tion of Exs, 1 and 2 was the forbearance on 
the part of the plaintiff to prosecute Babu 
Manohar Lal, though the evidence establishes 
that the motive which impelled Ram Swarup 
Nigam to stand as surety for his nephew 
Manohar Lal was none other “than that of 
‘saving him from the risk of prosecution. 
There is a clear cut, distinction between the 


motive prompting anact anda considera- 
tion. This has been recognised ina number 


of judicial decisions of which the following: 


may be referred to: Shanti Sarup v. Lal 
‘Chand (A. I. R. 1927 Lahore, 530) (1), Tek 
‘Chand v. Harjas Rai Arjan Das (A. I. R. 
1929 Lahore 564), (2), 
Mullick v. Gopiram Gobindaram (I. L. R. 


53 Calcutta, 51), (3) and” Adhikanda Sahu 


v. Jogi Sahu (A. I. R. 1922 Patna 502) (4). 
In the first of these cases the learned 


Judge held that where the withdrawal of 


the complaint is due to the debtor having 
executed a promissory note in favour of the 


ereditor, but such withdrawal is not the. 


consideration of the promissory note and 
the liability is not made contingent upon the 
complaint being dismissed or withdrawn, 
the promissory note is not invalid. Though 


. the motive of the execution of the docu- 
ment may be the withdrawal of a non-com- - 


poundable criminal case,. the consideration 
is quite legal provided there is an enforce- 
able pre-existing liability. 

In the Patna case it was observed that the 
‘distinction between the motive for coming 
$o an agreement and the actual considera- 
tion for the agreement must be kept careful- 
ly in view and this care must be particu- 
larly exercised in a case where there is a 
civil liability already existing which is 
discharged or remitted by the agreement, 

In Addepallr Lakshmanaswamy v. Gadi- 
reddi Narasimha Rao, (A. I. R. 1937 Madras 
223) (5) it was held that in order to prove 
that the consideration of a promissory note 
is illegal the Court must be satisfied that the 
‘promissory note was given in pursuance: of 
an agreement to stifle prosecution. The 
mere possibility of a talk of criminal pro- 
ceedings at some sfage or another will not 
make the transaction illegal. Further it 
is not a principle of law that.. whenever a 
. (1) A I R 1927 Lah. 530; 103 Ind. Cas. 444,28 PLR 
388; 9 Lah. L J 319. 
re (2) A I R1929 Lah, 564; 117 Ind, Cas. 74; 30 PLR 
449, Ind. Rul. (1929) Lah. 618. 

(9) 53 C 51; 89 Ind. Cas. 200; 29 y W N 855; 42 O 


L J90; A I R 1926 Ca. 59. 
WHAI, R 1922 Pat. 592; 70 Ind. Cas, 225; 1 Pat. 


64. 

© A I R 1937 Mad. 223; 169 Ind. Cas. 435; 44 GU W 
57%; (1936) M W N 1137;-A I R 1937 Mad. 223; (1937) 
IMLJ4M4;10RM34, 
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third person undertakes the liability of an-. 


other person in whom he is interested, the 
third person’s promise. is either without 
consideration or vitiated’ by ae 

In Jai Kumar v. Gauri Nath (I. L. R. 28 


All, 718) (6) it was’ held that where a bona | 


fide ‘debt exists and -where the transactions 
between the parties involve a civil liability 
as well as possibly a criminal act, a pro- 
missory note. given by the.debtor by a third 
party as security forthe debt constitutes a 
valid agreement, o2- 


Learned Couinsel on iT behalf of Babu’ Ram : 
Nigam Tias referred to Kamim . 


Swarup 
Kumar Basu v Birendra Nath Basu (L. R. 

o7 I. A., 117; A. I. R. 1930 P. ©. 100) (7) in 
support ‘of his contention that the considera- 
tion of an agreement is unlawful within the 
meaning of s. 23 of the Indian Contract Act 
irrespective of the fact that the prosecution 
in law has been started or not. This pro- 
position is not open to question. Their Lord- 
ships of the Judicial Committee in that case 
observed that .the real questioñè arising 
before them in that case was whether any 
part of the consideration-of the reference or 
the ekrarnama was unlawful, and not whe- 

ther any prosecution within the meaning 
of the Criminal P. C. had been started or 
dropped» “Their ‘Lordships proceeded to 
say that if it was an implied term of the 
reference or the ekrarnama that the com- 
plaint would not be proceeded with, then in 
their Lordships’ opinion the consideration of 
the reference or the ekrarnama as the case 


may be, is unlawful, and the award or the 


ekrarnama was invalid, quite irrespective 
of the fact whether any prosecution in law 
had been started. 


The decision of a single ‘Judge on the. 


original side in Kessowji Tulsidas. v. Hur- 
jivan Mulji and Shamkuvarvahu “I. L. R. 11 
Bombay, 566) (8) does not help the respon- 
dents’ case. There it was definitely held 
that as a consideration for the guarantee 
the creditors were to abstain from taking 
criminal proceedings against the debtor 
for fifteen days, and by implication were to 
abstain from taking such proceedings alto- 
gether if the said debts were paid within 
that time. In these circumstances it was 
held that the guarantee could not be enforce- 
ed by the creditors. 

Reference has also been made by the 


learned Counsel on behalf of the defendant- 
(6) 28 A 718;3 A L J 506; A W N 1905, 212. 
(DSTIA 117; 123 Ind. Cas. 187; “A I R 1930 PO 

100; Ind. Rul. (1930) P C 171; 32 Bom. L R 639; 51 

C L A 400; 340 W N 489; 59 M L J 82; 31L W 811 


F 8 NI B 566. 
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respondent to Sudhindra Kumar Rai Chau- 
dhuri v. Ganesh Chandra Ganguli (A. I. 
R. 1938 Cal. 840) (9), Maharaja Srish Chan- 
dra Nandy v. Supravat Chandra (A. I. R. 
1940 Calcutta 337) (10) and Sayamma v. 
Punamchand Raichand Q. L. R. 57 Bombay 
678) (11). l 

In the first case (A. I, R, 1938 Cal. 840) (9), 
it was clearly found that'a part at least of the 
consideration for’ entering into the ekrar- 
nama was the witlidrawal of, the criminal 
proceedings that was ‘clearly started. After 
referring to a number*zof decisions it was 
observed by Mr. Justice Mukherjea that : 
' “The position in my opinion is.that if the pre-existing 
liability of the debtor was the sole consideration for the 
security which he gives, the transaction will be pro- 
tected, even if it were given under threat of criminal 
proceedings; but if the dropping of prosecution was 
also a matter of bargain between the parties, and 
constituted a pea of the consideration apart from the 


pre-existing debt, the security cannot be enforced in 
law.” 


A similar principle was enunciated in A. 
I. R. 1940 Calcutta, 337 (10) and 57 Bombay 
p. 678 (Il). The principle deducible from 
these cases is that an agreement is void under 
s. 23 of the Indian Contract Act if the entire 
consideration or a portion thereof was the 
agreement not to prosecute or to drop a 
prosecution which had already been started. 
This will apply equally. to the case. of a 
guarantee but where no portion of the- con- 
sideration can be traced to an agreement 
not to prosecute criminally or not to withdraw 
a pending criminal prosecution, the surety 
cannot escape the liability on the ground of 
an unlawful consideration. i 


Having given our best consideration to 
this case weare of opinion that the finding 
of the learned District Judge is vitiated by 
an error of law and must be set aside. -It 
may be mentioned that the learned District 
Judge was in any case wrong in setting 
aside the entire decree in so far as the 
defendant No. 1 was concerned. As we 
have arrived at the conclusion that his judg- 
ment and decree should be seb aside alto- 
gether it is unnecessary to pursue this 
point any further. 


The result is that we set aside the judg- 
ment and decree of the lower Appellate 
Court, allow the appeal with costs and 


(9) A IR 1938 Cal. 840; 179 Ind. Cas. 210; 11 R 
C 492;:43 C WN 147, 69 CL J1; ILR (1989) 1Cal. 
231. 

(10) AIR 1940 Cal. 337; 190 Ind. Cas. 295; 44 C W 
N 304;71C LJ 215;I L R (1940) 1 Cal. 372; 13 RC 
140. 

(11) 57 B678; 147 Ind. Cas. 1096 A IR 1933 Bom, 
413; 35 Bom. LR 850; 6 R B 243. 
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restore thé’ judgment and decree of the trial 
Oourt. 


Ka, `- Appeal allowed. 
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CALCUTTA HIGH COURT 
Appeal No. 26 of 1939 
January 4,°1940 
DERBYSHIRE C. J. AND LORT-WILLIAMS, J. 
HAJEE ADAM ABDUL SHAKOOR— 
APPELLANT 
versus 


ALI MAHOMED EBRAHIM SHAKOOR 
AND OTHERS— RESPONDENTS 

„Letters Patent (Cal.), cl. 12—Leave granted under 
cl. 12—Application to revoke the same and for stay 
of suit—Questions of difficulty and importance should 
not be raised—Proper procedure—Application rais- 
ung question of interpretation wi agreement—Trans- 
lation of agreement as required by r. 25, Chap. IV, 
Calcutta High Court (Original Side) Rules not pro- 
duced—-Application held could not be allowed inas- 
much .asit involved important question of interpre- 
tation., 

Questions of difficulty and importance should not be 
dealt with by an application toreveke the leave under - 
cl. 12 of the Letters Patent and to stay the suit so as 
to take the aa off the file. Normally, the proper 
way to plead to the jurisdiction of the Court is to take 
the plea in the written statement and as a substan- 
tive part of the defence. (p. 260, col. 1.] i 

An application to revoke the leave which had been 
granted for the institution of the suit under cl. 12, 
Letters Patent and for stay ofthe suit relied upon an 
agreement between the parties in Gujerati to the effect 
that the parties had agreed to settle their disputes at 
Rajkot or Bantva. It was alleged that Rajkot or 
Bantva would be convenient forum as according to 
agreement the accounts between the parties were main- 
tained there. English translation of the agreement, 
however, was not produced by the applicant in accord- 
ance with the provisions of r. 25, Chap. IV. Calcutta 
High Court (Original Side) Rules. The result was that 
both the parties placed before the Court their own con 
flicting translations : 

Held, that before it could be decided whether the 
clause in question did contain agreement barring the 
jurisdiction of the High Court, the Court had to decide 
question of difficulty as regards translation of the 
document and the construction of the same afterwards, 
Consequently in view of the state of things, the ap- 
plication to revoke leave and for stay of suit could not 
be allowed. 135 Ind. Cas. 873(1) and St. Pierre v. 
South Amertcan Stores (Gath and Chaves) Ltd. (2), 
relied on. ([p. 260, col. 27] 4 ; 


Messrs. S. N. Bannerji (Sr.) and N. C. 
Chatterjee, for the Appellant. ; 


Messrs. S. M. Bose and H. N. Sanyal, 
Advocate-General and Messrs. B. C. Ghose, 
and S.C. Bose and S. B. Sinha, for Res- 
pondents Nos, 1, 2 and 3 respectively. | 


`. Derbyshire, C. J.—Thisis an appeal froni 
a decision of Sen J., given on April 6, 1939, 
whereby he refused to revoke the leave which 
had been granted-for the institution of this 
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suit under cl. 12, Letters Patent and further 
refused to stay the suit. The suit was brought 
by the plaintiff, Ali Mahomed Ebrahim 
Shakoor against the six defendants: (1) 
Adam Hajee Peermahomed Essack, himself, 
(2) Adam Hajee Peermahonted Hssack, as 
Manager of Peer Mahomedi Fund, (3) Ahmed 
Hajee Peermahomed, (4) Abdul Karim Adam 
(5) Taiyub Ali Mohamed and (6), Hajee 
Adam AbdulShakoor. The application for 
revocation of the leave and for stay of the 
suit was made by Hajee Adam Abdul Sha- 
koor, defendant No. 6. Previously there had 
been an application for stay of the proceed- 
ings made by Adam Hajee Peermahomed 
‘Essack, defendant No. 1, but by a consent 
order made in that application (to which the 
present defendant was nota party) the suit 
. was allowed to proceed on the plaintiff giving 
security for costs to the extent of Rs. 5,000. 
It was agreed that the contention of the 
plaintiff that he was a resident of British 
India was still open to him, and also that it 
“was still open to the defendants to contend 
that the Court had no jurisdiction to try the 
suit. The present applicant—defendant No. 
6— is described as the manager of defendant 
No. 1. The suit itself is for a declaration 
that the partnership alleged to exist between 
the plaintiff and the defendants stands dis- 
solved on and from February 3, 1936, alter- 
natively, for a decree dissolving the partner- 
ship. There are further claims for declara- 
tions as to the validity and operation of a 
, document dated January 27, 1936. 

The parties, it is agreed, are all natives of 
the State of Bantva. The plaintiff alleges 
that a partnership existed for many years 
amongst the parties and thatit was renewed 
from timeto time. The amount of the part- 
nership assets is very large amounting to 
many lacs of rupees. The plaintiff alleges 
that the last agreement for partnership was 
entered into between the parties on Decem- 
ber 15, 1934, the term of the partnership 
beginning on July 12, 1935, and lasting for 
some l1 to 15 months from that date. The 
plaintiff alleges that after the last terms of 
the partnership expired the accounts were 
not adjusted, that all the account books were 
in the possession of the defendants other than 
defendant No. 5, andthat defendant No. 1, 
refused to allow inspection of the books and 
accounts, orto make up or adjust the ac- 
counts. The plaintiff also alleges that on or 
“about February, 3, 1936, defendant No. 1, by 
false and fraudulent representation and un- 
due influence and coercion caused the plain- 
tiff to sign a document dated January 27, 
1936, and have the same registered. The 
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effect of that document was to settle the 
amount of money the plaintiff was entitled to 
under the agreement. Itis in respect of the 
operation of that agreement, and the settle- 
ment of the dispute under it mentioned, 
that these proceedings have been brought. - 
The plaintiff alleges that the partnership 
business was carried on in Calcutta and 
other places in India and that the head office 
of the partnership firm was situate in Cal- 
cutta. The plaintiff also alleges that all the 
parties at all material times have been car- 
rying on business in Calcutta, and that the 
cause.of action arose partly in Calcutta and 
partly elsewhere. Leave was granted by 
Panckridge, J., under cl. 12, of the Letters 
Patent to commence this suit in this Court. 
The plaint was filed on June 25, 1938. The 
written statement of defendant No. 1, was 
filed on August 10, 1938, and the written 
statements of the other defendants including 
defendant No. 6, on November 7, 1938. 


Defendant No. 6—the present appellant— 
contends in para. 13 of his written statement 
that by the agreement of December 15, 1934, 
it was expressly provided that the parties 
thereto would have no right to institute any 
legal proceedings in respect of the said 
business at any other place than Bantva or 
Rajkot, and that the plaintiff In violation of 
that agreement has instituted this suit in the 
Calcutta High Court. He also contends in 
para. 14 of his written statement that this 
Court has no jurisdiction to - entertain or try 
thissuit. In support of the application to 
revoke leave and the application for stay de- 
fendant No. 6, filed a translation of the 
agreement of December 15, 1934. The trans- 
lation is statéd to have been made by an 
authorised translator in the Kathiawar 
Agency. Paragraph 9 of that agreement sets 
out certain terms and one of them is stated 
to amount to an agreement to have any dis- 
putes arising out of the business settled in 
the Court at Bantva or Rajkot and nowhere . 
else. The plaintiff contends that that trans- 
lation is not correct and is not admissible by 
reason of the rules of this Court. The rule 
upon which he relies is r. 20, Chap. IV, of 
Rules of the Original Side of this Court, 
which provides : i 

“Translation of a document in a language which the 
translators do not know shall be made by special trans- 
lators, if any, appointed bya Judge; Applications for 
such translations shall be made to the Registrar who 
shall forward the same to the special translators. In 
the absence of special translators, the document shall 
be translated by a person who knows both such langu- 
age and English andthe document shall not be accept- 
ed in evidence, unless accompanied by the translation 


and an affidavit of such person, stating that he knows. 
e 


\ 
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‘such language and English, and that he has truly and 
faithfully translated the document... Beads oa 
The document is in Gujerati and this 
Court has not on its staff any translators 
competent to translate Gujerati into English. 
It -will be noticed that the translation offered 
by defendant No. 6, is not a translation made 
.by any special translator appointed by a 
Judge. It is-by a translator whose name 
cannot be read, and the translator has made 
‘no affidavit stating that he knows such langu- 
age and English and that he has truly and 
faithfully translated the dccument. The 
, plaintiff in opposition has put forward a 
translation of the same document which is 
made by a gentleman resident in Calcutta 
and supported by an affidavit of that gentle- 
man that he knows such language and Eng- 
lish and that he has truly and faithfully 
translated such document. The relevant 
passage in para. 8, of the plaintiff’s transla- 
tion reads as follows : 

““That the year of this business isto be counted for 
eleven and fifteen-months from July 12, 1934, as you 
or your heirs desire and the annual account of its profit 
and loss is to be written in the month of Bhadarva or 

.Asu of Sambat 1991, or before it and we aro to receive our 
pay according as you or your heirs write profit òr loss 
per share and get the same written. The amount, due to 
‘us, after the adjustment of the accounts, has been decided 
-to: be paid to us only at Bantwaonthe second of the 
bright half of Magsar of Sambat 1992, or, if you so desire, 


before this, incash or notes or demand draft on Bom- 
bay.” 


Then follows the part which is especially 


relevant : 

“And if we have any complaint about this business 
it shall be done at Bantwa or Rajkot. We have no 
right of complaint at any other place except at Bantwa. 
We make this clear condition because all the accounts 
are kept at Bantwa.”’ 


The learned Judge was of the opinion that 
the plaintiff’s translation verified by affidavit 
according to the rules was the only one which 
he could have recourse to in order to decide 
whether the parties have agreed to litigate 
the difference arising out of this business 
at Bantva or Rajkot, and nowhere else, and 
he was of the opinion, after perusing the 
plaintiff's translation, that he was unable 
to say from that document that the plaintiff 
had divested himself of his right to bring 
this suit in this Court. If the defendant's 
translation is accepted it is 
difficult for a Judge to say that the plain- 
tiff had not divested himself of his right 
to‘bring thie suit in this Court. We thought 
it desirable to pursue the’ correctness 
of the translation further. Although there 
-is no regular translator of Gujerati on the 
staff of this Court, there is in- Calcutta close- 
by a business gentleman who on occasions 
-does translations .from Gujerati into Eng- 
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lish for the Court. We requested the Re- 
gistrar to send for that gentleman and he 
came and we asked him to translate the 
paragraph in question from Gujerati into 
English. He did so and wehave a copy .of 
his translation before us. I do not think it 
necessary or even desirable to say what the 
words of that translation are in view of the 
course this case may take afterwards, but. 
I do want to say that the translation which 
we obtained this morning does not agree 
either with the translation put forward by 
the plaintiff or the translation put forward 
by defendant No. 6. ; 

The application to revoke the leave given 
under cl. 12 of the Letters Patent is put. 
forward on two grounds. The first is that all 
the parties are natives of Bantva and speak 
Gujerati and that as untler the agreement 
the books had to be kept at Bantva, Cal- 
cutta is not a suitable forum in which to 
litigate the disputes between the’ parties. 
The second ground is that the parties have 
by the. clause in question of the agreement 


-agreed to litigate their differences at Bantva. 


The stay of proceedings is asked for solely 
on the ground that the parties under the 
clause in question have agreed to litigate at 
Bantva or Rajkot and not elsewhere. As 
regards the balance of convenience the plain- 
tiff says .that the firm in question was regis- 
tered as a partnership in Calcutta by the 
partners, that the head office is in Calcutta 
and that the books of partnership are kept 
in Calcutta. Whether. the plaintiff is right 
about this or defendant No. 6 must be a 
question of evidence. As regards the second 
allegation, namely that the parties have 
excluded the jurisdiction of the Calcutta 
Court in favour of the Court at Bantva, that 
involves firstly a question of translation and 
secondly, when the translation has been 
obtained, the question of the construction of 
the document. Therefore, before the Court 
can decide whether the leave ought to 
be revoked on either grounds of conveni- 
ence or of submission to another tribunal, 
evidence must be given, translations must 
be made and arguments as to the construc- 
tion of the document must take place. And 
again before -the Court can grant a stay 
there must be same translation made and 
arguments as to construction heard. I 
am satisfied that both the translations of the 


documents and the true construction of 


para. 8 of it, are matters of some difficulty. 
A position of this sort was discusssd in 
Secretary of State v Golabrai:Paliram (1), 


(1) 59 C 150; 135 Ind. Cas. 873; A I R1932 Cal. 
146; 35 C W N 930; Ind.-Ral. (1932) Cal,.169. 
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where a question arose whether an applica- 
tion to revoke leave under cl. 12-of the 
Letters Patent should be granted. The facts 
are not very material, but at p. 153* Sir 


George Rankin used these words : À 

“I do really protest against quesfions of difficulty 
and importance being dealt with by an application to 
revoke the leave under cl. 12 of the Letters Patent 
and to take the plaift off the file. Normally it is 
well. settled that the proper way to plead to the 
jurisdiction of the Court is to take the plea in the 
written statement and as a substantive part of the 
defence. Except in the clearest cases that should be 
the course.” < 

I. respectfully agree with the words just 


quoted and they seem to me to dispose of 
the defendant’s application to revoke the 
leave which has been granted under the 
Letters Patent. 'There were questions of im- 
portance and difficulty to be dealt with here 
before the learnéd Judge could revoke the 
leave which has been granted. As regards 
the application to stay the proceedings on 
the ground that the parties have agreed to 
litigate in another forum it seems to me that 
the position is the same. A case was before. 
the Court of appeal in England in 1935, 
St. Pierre v. South American Stores (Gath 
and Chaves) Ltd. (2). The headnote reads 


as follows : | 
“The appellants (defendants in the action), two 
English companies, having their head offices in London 
‘but carrying on business.exclusively in South America, 
were jointly liable to the respondents (the plaintiffs in 
the action) for rent in respect of premises occupied 
by one of them in Chile under a lease drawn in the 
Spanish language according to Chilean Law and execut- 
ed by all parties in Paris by which also all parties 
elected domicil in- Chile. The rent stipulated by the 
lease was 93,500 pesos of ‘183,057 millionths of a 
gramme of fine gold monthly which was to be paid at 
the option of the lessors either in Chile or remitted 
to Europe according to their instructions. ; 
Disputes having arisen between the parties in view 
of Chilean legislation which the appellants contended 
prevented them remitting the rent from Chile without 
official authorization by the Chilean Govt., which 
authorization had been refused, the appellants com- 
menced proceedings in Chile which were still pending, 
claiming a declaration that the rent could lawfully 
be paid in notes of the Banco Central de Chile. The 
respondents having brought the present action in Eng- 
land claiming payment of the rent in sterling equivalent 
to 183,057 millionths of a gramme of fine gold the 
appellants applied under s. 41, Judicature (Conso- 
lidation) Act, 1925, to have it stayed as being vexatious 
and oppressive. Porter, J., refused a stay.” l 
On ‘appeal the decision of Porter, J., was 
affirmed and in his judgment at p. 3931 


Greer, L. J..used these words: 

“The fourth ground on which it is alleged that the 
action should be stayed is that it is contended that 
the effect of the agreement is to give exclusive juris- 
diction to the Courts in Chile. This isa matter that 


. (2) (1936) 1 K B 382; 105L J KB 436; 154L T 
546. ° : ' 

“Page of 59 O,— [Ed.] 

+Page of (1936) 1 K. B.—[Ed.] 
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cannot be determined upon affidavits. It might of 
course be set down as a preliminary question of law, ` 
but it seems to me that it will be more convenient 
that it be treated as one of the matters which will fall 
be determined when the action comes on for trial.’’ 


We are asked in the present proceedings 
to use the powers given tous by s. 151, Civil 
P. C., to stay this suit on the ground that it 
cught to have been brought elsewhere. For 
the reasons I have set out above, it is clear 
that questions of difficulty both as regards 
translation of the document from Gujerati 
into English and construction of the same 
afterwards have to be dealt with by the 
Court before it can be decided whether the 
clause in question does contain an agree- 
ment between the parties barring the juris- 
diction of this Court. It seems to me that 
the reasons given by Greer, L.J. in St. 
Pierre v. South American Stores (Gath 
and Chaves) Ltd. (2) apply here. In order 
that the position shall be clear when the 
suit goes to Court of first instance I wish.to 
cite the words of Sir George Rankin in 
Secretary of State v. Golabrai Paliram (1) 
at p. 153* : 

“The matter must be gone over again at the pro- 
per time and upon proper materials, The learned 


Judge, who will deal with these points, will not be 
bound by opinion expressed in the judgment under 


appeal. I do not poron to try to solve the difficul- 
ne in advance. The matter will be entiraly open to 
im.” 


For these reasons I am of the opinion 
that the learned Judge in refusing, to revoke 
the leave which has been granted, and in 
refusing to stay this suit, was right and I 
am further of the opinion that this appeal 
must be dismssed with costs. 


Lort-Williams, J.—I agree. 
D. Appeal dismissed. 
“Page of 59 C.—(Ed.] TT 


-PATNA HIGH COURT 
Criminal Reference No. 6 of 1941 
February 3, 1941 
ROWLAND, J. 
BHAROSA SINGH AND anoTHER— 
versus 


KAMLA PATI PANDEY — 

Bihar Private Irrigation Works Act (V of 1922), 
ss. 5, 42 (d)—Owner of culturable field refusing 
permission for earth to be dug from his field and 
preventing it from being taken—Whether offence 
under Act. i 

Section 5, Bihar Private Irrigation Act does not in 
terms authorize the invasion of any private rights and’ 
presumably it is intended that the person executing the 
work should obtain the consent of those from whom he 
requires permission to take earth from their lands and 
other similar facilities. Where the Sub-Divisional Offi- 

e 


- 
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cér exercising the powers of a Collector under the Act 
has ordered the repair of an irrigation system, the 
order does not carry with it any right to take away 
propatty belonging- to private persons and no offence is 
committed by those. persons in refusing permission for 
earth to be dug from their culturable field and in pre- 
venting the earth from being taken. 


Cr. Ref. made by the Additional Sessions 
Judge, Patna, dated January 4, 1941. 


Mr. S. C. Chakraverti, for the Reference. 
Mr. K. Dayal, against the Reference. 


“Order. — This is a reference by the Addi. 
tional District and Sessions Judge at Patna 
recommending to set aside the order of a 
first class Magistrate convicting the two ac- 
cused Bharosa Singh and Barhamdeo Singh 
and sentencing them to fines for an alleged 
offence under s. 42 (d), Bihar Private Irriga- 
tion Works Act, V of 1922. The prosecution 
case was that the Sub-Divisional Officer 
exercising the powers of a Collector under 
tife Act had ordered the repair of an irriga- 
tion system in village Goar. The order Ex. 1 
specified a number of alangs or ridges which 
were to be repaired, one of them being 
No. 303. The contractor and his men went 
to perform this work and the labourers were 
taking earth for the repair of the alang from 
‘the field of the two accused, The latter 
objected that earth should not be taken from 
their land. They said they would not allow 
it to be done and they took away the spades 
and baskets of two of the labourers. The 
question is whether this amounts to the 
offence of obstructing the construction of a 
work ordered by the Collector under the 
provisions of the Act. The Collector’s powers 
in the matter of ordering irrigation works 
to be repaired or added to are ins. 5 of the 
Act which is to be read along with ss. 3 
and 4, In brief the Collector has power to 
order any necessary work of repair to be 
done. The section does not in terms autho- 
Tize the invasion of any private rights and 
presumably it is intended that the person 
_ executing the work should obtain the con- 
sent of those from whom he requires per- 
mission to take earth from their lands and 
other similar facilities. No doubt where the 
' land is parti the consent of the occupier to 
the taking of earth is ordinarily taken for 
granted, but I donot find anything in ss. 3, 4 

`- and oto say that it can be dispensed with. 
Tam saying nothing about urgent work 
done under s. 5-A in respect of which s..5-B 
- gives the persons whose property has suffered 
a special right of applying for compensation; 
but those sections have: no. application to 
the present.case. In the present instance the 
contractor whois examined. as P. W. No. 1 
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has stated in his evidence; “I had noorder 
to cut earth from the culturable lands. Ac- 
cused’s fields were culturable lands.’’. If the. 
contractor had been bringing earth from 
elsewhere and the accused had. refused him 
access to the bunds, then the order of the 
Magistrate might perhaps have been sup- 
ported, but Ido not think that the order 
Carries with it any right to take away pro- 
perty belonging to private persons- and 1. 
think in agreement with the Additional Ses- 
Sions Judge that no offence was committed 
by the accused in refusing permission for 
earth to be dug from their culturable field 
and in. preventing the earth from being 
taken. Mr. K. Dayal for the opposite party 
has said that the accused have -misconceived 
their remedy; that objection against the 
order of the Collector oyght to be taken 
before the superior -revenue authorities 
under s. 46 of the Act or failing that before 
the Civil Court under s. 47, but this is not a 
case of his objecting to the propriety of the 
order passed by.the Collector. The answer 
is that the accused were brought before a 
Magistrate and it is the propriety of the 
Magistrate’s proceedings and the correctness 
of a conviction: that has to be considered. 
The reference is accepted, the conviction set 
aside and the accused acquitted. The fines, 
if paid, will be refunded. 


D. Reference accepted. 





MADRAS HIGH COURT 
Appeal No. 26 of 1939 
August 5, 1940 

Leaca, C. J. AND HORWILL, J. ` 
S. GOPALASWAMI GOUNDER— 
APPELLANT 
Versus: 

K. KRISHNASWAMI GOUNDER 
(INTERIM LIQUIDATOR OF THE POLLACHI 
VELLALA UNION Miris Co. LTD., IN 
LIQUIDATION)—RESPONDENT 

Companies Act (VII of 1913), s. 235—Loss to com- 
pany essential before passing order under s. 235. 

Section 235, Companies Act contemplates a loss to 
the company -before an order {for the delivery of the 


books of the company can be passed under the ssction. 
In re, Etic Lid. (3), relied on. 


x : 1 . 
“A. from the order of Gentle, J., in Appli- 
cation No. 1499 of 1938, dated March 15, 
1939. 


Messrs, P. N: Sundarajan and D. Noronha, 
for the Appellant. - 
Mr. R. Venkataraman, for the Respondent, 


b 
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an order passed by Gentle, J. on a mis- 
easance summons taken out by the liqui- 
dator of the Pollachi Vellala Union Mills- 
Ccmpany Ltd. The liquidator alleged that 
the appellant; who had been the manager 
of the company, was liable “under s. 235, 
Companies Act, to pay two sums of money, 
one of Rs 3,448.10-6 and the other of 
Rs. 700-7-0. The liquidator also asked that 
an order be passed against the appellant, 
directing him to produce all books, papers, 
documents, and correspondence relating ‘to 
the. company which were still in his posses- 
sion. The learned Judge held that the 
appellant was not liable in the sum of 
Rs. 3,448-10-6 and the liquidator. withdrew 
the summons so far as Rs. 700-7-0 was con- 
cerned. With regard to the books it was 
said that the appellant had wrongfully re- 
tained the following: (1) the inventory or 
. stock book; (2) the directors’ circulation book; 
(3) the shareholders’ -circulation book, and 
(4) the share transfer application register. 
The learned Judge found that the first two 
of these books were with the appellant, but 
that the remaining two were not with him. 
Accordingly he passed an order directing the 
appellant, to deliver over to the liquidator 
the inventory book and the directors’ circu- 
lation book. This order was not complied 
with and the learned Judge then called 
upon the appellant to show cause why he 
should not be committed for contempt of 
Court. In the meantime the appellant filed 
this appeal and as the result the contempt 
proceedings have been stayed. 

Dr. John has contended that the learn- 
ed Judge erred in law in confining his 
order to the delivery of the two books. 
He says that unless a loss has been suffered 
by the company there can be no order 
under s. 235 and that when an order is 
passed for the return of property it must 
also state the amount, for which the per- 
son against whom it is passed is liable in 
the event of the non-delivery of the property. 
In this connection the learned Counsel has 
quoted the decisions of the Court of Appeal 
in In re Canadian. Land Reclaiming and 
Colonizing* Co. (1) and of the House of 
Lords id Cavendish Bentinck v. Fenn (2), 
In the first of these cases the Court held 
that under s. 165, English Companies Act, 
1862, in order to make a person liable under 
the section he must be shown to have been 
guilty of misconduct by which fhe company 
has suffered.loss. The section was not for 


” 0) (1880) 14 Oh. D660; 42 L T 559- 28 W R 775. 


(2) (1887) 12 A © 652; 57L J Ch. 552; 57 L T 773; 
36 W R 441, _ 
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punishing a man who had been guilty of’ 
misfeasance, but for compensating the. comi- 
pany for the loss suffered. In that case it 
had not been shown that there wasany loss. 
This interpretation of the section was accept- 
ed by the House of Lords in the second case. 
There is, however, a great difference betweèn 
s. 165, English Companies Act, 1862 and 
s. 299," Indian Companies Act, 1913, as 
amended by Act XXII of 1936. Section 165, 
English Act, reads as follows: 


“Where, in the course of the winding up of any com- 
pany under this Act, it appears that any past or pre- 
sent director, manager, official, or other liquidator or any 
officer of such company, has misapplied or retained in 
his own hands or become liable or accountable for 
any monies of the company, or been guilty of any 
misfeasance or breach of trustin relation to the com- 
pany, the Court may on the application of any 
liquidator, or of any creditor or contributory of the 
company notwithstanding that the offence is “One 
for which the offender is criminally responsible, 
examine into the conduct of such director, manager 
or other officer, and compel him to repay any monies 
so misapplied or rekane, or for which he has be- 
come liable or accountable, together with interest 
at such rate as the Court thinks just, or to con- 
tribute such sums of money to assets of the comi 
pany by way of compensation in respect of such 
misapplication, retainer, misfeasance, or breach of 
trust, as the Court thinks just.” 


Section 235, Indian Companies Act, reads 
as follows: 

“Where in the course of winding: up of a com- 
pany it appears that any person who has taken part 
in the formation or promotion of the company, or any 
past or present director, manager or liquidator, or any 
officer of the company has misapplied or retained or 
become liable or accountable for any money or pro- 
perty of the company, or been guilty of any misfeas- 
ance or breach of trust in relation tothe company, the 
Court may, on the application of the liquidator, or of any 
creditor, or contributory (made within three years 
from the date of the first appointment of a liquidator 
in the winding up or of the misapplication, retainer, 
misfeasance or breach of trust, as the case may be, 
whichever is longer), examine into the conduct of 
the promoter, director, manager, liquidator or officer, 
and compel him to repay or restore the money or 
property or any part thereof respectively with inter- 
est at such rate as the Court thinks just or to 
contribute sum to the assets of the company by 
way of compensation in respect of the misapplication, 
retainer, misfeasance or breach of trust, as the Court 
thinks just. 

(2) This section shall apply notwithstanding that 
the offence is one for which the offender may be crimin- 
ally responsible.” 

Under this section the Court may compel 
an officer ofa company against whom a mis- 
feasance summons has been taken out (1) to 
repay the money, or (2) to restore the pro- 
perty or (3) to pay compensation. The diffe- 
rence between the two sections is that.under 
s. 160 of the English Act the Court was not 
given the power to compel an officer of a com: 
pany to restore property. He could only be 
compelled to make payment either by, way 
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of refund or compensation, and this was the 
position in England until the Companies 
(winding up) Act, 1890, was passed. There, 
power was given to the Court to order the res- 
toration of property and the corresponding 
sections of the English Acts of 1908 and 
1929 have been drafted on the same lines. 
The appellant is in possession of two books 
belonging to the company and therefore he 
1S in possession of property of the company. 
It is true that s. 235, contemplates a loss to 
the company before an order can be passed 
under the section. This was pointed out by 
Maugham, J., as he then was, in In re Etic 
Ltd. (3), where he stated: ; 

“The conclusion at which I have arrived is that 
s. 215 (the corresponding section of the English Act 
to s. 235 of the Indian Act) is not applicable to all cases 
in which the company has aright of action against an 
officer of the company. It is limited to casas where 
there has been something in the nature of a breach of 
duty by an officer of the company as such which has 
caused pecuniary loss to the company. Breach of 
ditty of course would include a misfeasance or a breach 
of trust in the stricter sense, and the section will 
apply to a true case of misapplication of money or pro- 
perty ofthe company, or a case where there has been 
retention of money or property which the officer was 
bound to have paid or returned to the company.” 

The liquidator says that the retention 
of those two books by the appellant is 
likely to lead to considerable loss to the 
company. That has not been found, but 
obviously thése books must have some value 
and their retention by the appellant means 
a loss to the company. There being a loss 
the learned Judge had the power to pass an 
order for the delivery of the books to the 
liquidator “and it was a proper order to 


pass. The appeal must be dismissed with 
costs. 
N.-S. Appeal dismissed. 


(3) (1928) 1 Ch. D 861; 97 L J Ch, 460; (1928) B & 
C RK81; 140 L T219. | 
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BOMBAY HIGH COURT 
Full Bench 
Criminal Applications Nos. 331 and 359 
ef 1940 
January 16, 1941 
Beaumont, ©. J., N. J.. WADIA, WASSOODEW 
AND SEN, JJ. 
EMPEROR—PROSECUTOR 
: VETSUS . H 
SAVER MANUAL DANTES—ACOUSED 
Government of India Act, 1935, (25 & 26 Geo. V,- 
Oh. 42), s. 205—Mere expression of opinion by Court 
—No appeallies—Appeéeal from conviction or acquit- 
tal—Reference on question, of law under s. 432, Cri- 
minal Procedure Code (Act .V of 1898)—Order ex- 
pressing opinion, whether, “ final order" within 
* 
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meaning of s. 205— Appeal from decision not based on. - 
point of law arising under Govt. of India Act—Tests 
for appeal under s. 205—Possibility. of substantial 
question of law arising in remote contingency whether 
justifies grant of certtficate—Criminal matter—-Right 
of segond appeal under s. 205 against acquittal—High 

ourt must find clear indication in statute that it is 
its duty togive leave under s. 205. 

No appeal lies against a mere expression of opinion 
by a Court, an appeal lies only against an order of 
the Court, and not against the réasons on which the order 
is founded. - i 

Under s. 205, Govt. of India Act, an appeal lies to 
a Federal Court against a conviction or an acquit- 
ta 

Where the High Court expresses an opinion on & 
question of law raised by a Magistrate ina reference 
under s. 432, Criminal P. O., it is not a final order 
within the meaning of s. 205, Govt. of India Act. 183 
Ind. Cas. 349 (1), followed. 

It is clear from the wording ofs. 205 (2) that it 
was not contemplated that there should be an appeal 
against a decision not based on a point of law arising 
under the Govt. of India Act. sihe test for determin- 
ing whether an appeal under s. 205 lies. is. whether 
the “case involves ° and not whether the “ judgment 
decides ” or “the case may involve” a substantial 
question of law as to the interpretation of the Govt. ot 
India Act. The mere possibility of some such ques- 
tion of law arising in a remote contingency before tha 
Federal Court cannot be enough to justify the grant- 
ing of a certificate. In a criminal matter in which 
there is no right of appeal from a High Court, except 
as given by s. 205, and in which the Govt. is seeking 
to exercise aright of second appeal against acquittal. 
The High Court must find a clear indication in the 
statute that itis its duty to give such leave. Itis a 
strong thing when a man has been acquitted already 
by two Courts, to give leave to appeal against his 
ce oa toa third Court. 191, Ind, Cas. 548 (2), refer- 
red to. 


Messrs M. C. Setalvad (Advocate-General) 
and R. A. Jahagirdar (Govt. Pleader), for 
the Crown. 


. Sir Jamshedji Kanga, Messrs. S. G. 
Velinker and R. J. Kolah, for the Accused. 


Beaumont, C. J.—These are two appli- 
cations to the Court to grant a certificate 
under s. 205, Govt. of India Act, 1935, certi- 
fying that the case involves a substantial 
question of lawas to the interpretation of 
the Act. When the matter first came before 
this Court, we directed notice to issue to the 
accused, because it appeared-to us that the 
question involved was notfree from difficul- 
ty. The question arises in this way. In 
April 1940, a Full Bench of this Court:-held 
that a notification issued by the:“Govi of 
Bombay on July 17, 1939, under’ the Bom. 
Abkari Act, 1878, was invalid. Subsequent- 
ly, the Govt. ‘of "Bombay passed an Act 
amending the Bom. Abkari Act, the effect 
of which was intended to be’ to revive the 
notification of July 17, 1939. After the pass- 
ing of the Amendment: Act, the accused in 
the present case, that is to say the respond- 
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ent on these applications, was prosecuted -for 


infringing . the notificationin question, and 


the learned Magistrate before whom the 
case Came, referred.two questions for the 
opinion of this Court under s. 432, Crinfinal 
P. C. The first question did*involve a point 
of law arising under the Govt. of India Act. 
The second questign dealt with the validity 
of the notification in questiun, apart altoge- 
ther from the provisions of the Govt. of 
India Act. On July 1, 1940, this present 
Bench heard the reference,* end held that 
the first question did not arise, and that 
the only question which did arise was as to 
the validity of the notification though we 
recognized that the. validity of the notifica- 
tion might depend upon the validity of the 
Act under which it was passed. The Court 


-held that the notification had not been effec- 


tively revived, and that there was not in 
existence any effective notification under the 
Bom. Abkari Act prohibiting the possession 
-of intoxicants by persons generally in the 
City of Bombay, and answered the second 
‘question raised in that sense. With that 
‚answer the Court remitted the matter to 
the learned Magistrate. He, in conformity 
-with the view of the law expressed by this 
Court, acquitted the accused. Govt. then ap- 
-pealed against the acquittal, and the appeal 
was summarily dismissed by a Bench of this 
~Court. l 
Ib is necessary to notice that, although 
this Court only decided the second question 
-Yaised by the learned Magistrate, which did 
not involve any point of law arising under 
the Govt. of India Act,the Court did indi- 
cate an opinion as to what the position would 
‘have been under the Govt. of India Act, if 
the notification had been valid; We adopted 
that course, not because we had any doubt 
as to the correctness of our decision under 
the Bom. Abkari Act, but because we were 
anxious as far as possible to indicate to 
Govt. pitfalls which might be anticipated if 
they again revived the notification in ques- 
tion, or issued a fresh notification in the 
Same terms. We are anxious, having twice 
held Govt’s. effortsto enforce their prohibi- 
tion policy to be invalid, to avoid being call- 
ed upon to do the same thing on a third 
occasion. Therefore, we thought it right to 
indicate our view to Govt., and the learned 
Advocate-General invited us to adopt that 
course. But we made it perfectly clear in 
the judgment that the views we were ex- 
pressing on the question arising under the 
Govt. of India.Act were merely obiter. It is 
of course clear that no appeal lies against 
“See 191 Ind. Cas. 85 (S. B.)—[ Ed]. 
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@ mere expression of opinion by a Court; an 
appeal lies only against an order of the 
Court, and not against the reasons on which 
the order is founded. Under s. 205, Govt. of 
India Act, an appeal lies to the Federal 
Court from any judgment, decree or final 
order of a High Court in British India. Those 
words are not particularly apt to describe 
an acquittal or a conviction by a Criminal 
Court, but the Federal Court has held that 
under the section an appeal lies against a 
conviction or an acquittal, and by that deci- 
sion we are bound. 

The first question, which arises, is what 
is the final order against which Govt. claim 
the right to appeal? In our opinion, it is 
perfectly plain that the order made by the 
Full Bench of this Court, merely answering 
a question raised by the learned Magistrate, 
and expressing an opinion ona question of 
law, is not a final order. That exact point 
has been decided by a Bench of the Calcutta 
High Court in Emperor v. Hemendra Pra- 


sad Ghosh (1) and we have no hesitation in 


following that case. The only final order, 
which has been made, is the order of this 
Court dismissing the appeal against’ the 
order of acquittal passed by the learned 
Magistrate, and that order of dismissal does 


“not involve directly any question under the 


Govt. of India Act However, the actual 


‘wording of s 205, Govt. of India Act is : 


“An appeal shall lieto the Federal Court from any 
judgment, decree or final order of a High Court in 
British India, if the High Court certifies that the case 
involves a substantial question of law as tothe interpre- 


‘tation of this Act or any Order in Council made there- 


under.” 

The crucial words are “case involves” not, 
on the one hand, ‘‘judgment decides” nor, on 
the other hand, “ease may involve.” The 
question to be decided is whether this case 
involves a substantial question of law as to 
the interpretation of the Act, when the ag- 
tual decision does not determine any such 
question, butin certain events, such a ques- 
tion might arise in the Federal Court. 

It was held in a recent casein the Privy 
Council, Punjab Co-operative Bank Lid. v. 
Income-tax Commissioner, Lahore (2), that 
a High Court in British India is bound 
either to give or withhold a certificate under 
s. 209, if there is a reasonable possibility of 
a point of law under the Govt. of India Act 

(d) I L R (1939) 2 Cal. 411; 183 Ind. Cas. 349; A 


1 R 1939 Cal. 529; 40 Cr..L J 722; 69C L J 599; 43_ 
C WN 950; 12 RC 153. 


(2) 43 Bom. L R 372; 191 Ind. Cas. 548; A I R 1940 


.P C230; 52 L W 926; (1940) M W.N 1975; 13 RP 


C 130; 1941 O L R 42;7 B R 309; 22 PL TI; 
(1941) 1 ML J 130: ILR (1940) Lah. 685; 450° W 
N 232; (1940) Kar. (P C) 447 Sup.; 43 P L R168; 67 
IA 464; 73C LJ 302(P 0). 
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arising. But the Privy Council did not indi- 
cate how great a degree of probability of 
the’ point arising must exist to justify the 
grant of a certificate. The mere possibility 
of some such question of law atising in a 
remote contingency cannot be enough to jus- 
tify the granting ofa certificate. It is to be 
noticed in this case that we are dealing with 
a criminal matter in which there is ‘no right 
of appeal from a High Court, except as 
given bys. 205, and moreover that Govt, is 
seeking to exereise a right of second appeal 
against acquittal. Itis a strong thing, when 
aman has been acquitted already by two 
Courts, to give leave to appeal against his 
acquittal to a third Court, and we must find 
a Clear indication in the statute that 1t is our 
duty to give such leave. 
tingencies, the happening of either of which 
would prevent any question of law únder 
the Govt. of India Act from arising. The 
first contingency is that the Federal Court 
may agree with the view. which this Court 
took underthe Bom. Abkari Act as to the 
invalidity of the notification of July 1939 
The second contingency is that the Federal 
Court may refuse to give leave for that point 
to be raised. Thatsecond contingency arises 
on the words of sub-s. (2) of's. 205, which 
provides : 

“Where such a certificate is given, any party in 
‘the case may appeal to the Federal Court on the ground 
that any such question as aforesaid has been wrongly 
decided, and on any ground on which that party 
could have appealed without special leave to His 
Majesty in Council if no such certificate bad been 
given.” , ; 

That last sentence does not apply to an 
appeal in acriminal matter, because there 
is no right of appeal without special leave 
to His Majesty in Council. Then the sub- 
section goes on: ‘‘and, with the leave of the 
Federal Court, on any other ground.” So 
that, if we grant a certificate, Govt. can 
only appeal, on the ground that the question 
under the Bom. Abkari Act was wrongly de- 
cided, with the leave of the Federal Court, 
and until they have obtained such leave 
and succeeded on such ' ground of 
appeal, no question of law under the 
Govt of India Act can arise. The word- 
ing of the sub-section seems to indicate that 
the Legislature did not contemplate an ap- 
peal against a decision not based on a point 
oflaw arising under the Govt. of India Act 
It seems to us impossible to assume that the 
Federal Court will give such leave and 
thereby enable the Govt of Bombay to pro- 
secute a second appeal against the acquit- 
tal ofan accused person, merely. in order 

to raise a question under the Govt. .of India 
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Act, which has not up to now been decided. 
That seems-to us too remote a contingency. 


“In our opinion, therefore, it cannot be said 


that- any question of law under the Govt. of 
India Act is gnvolved in the present case. 
We, therefore, refuse the certificate. Rule in 
both applications discharged. 


D. | Rule discharged. 


eed 


MADRAS HIGH COURT 
Original Petition No. 109 of 1940 
- July 26, 1940 
` GENTLE, J. . 
MADHAVA RAMACHANDRA KAMATH 
+. PETITIONER 


versus 
CANARA BANKING CORPORATION 


_ Lirp,—RESPONDENT 

Companies Act (VII of 1913), ss. 34, 38 (1) (a)— 
Article of company empowering directors to transfer 
shares without instrument of transfer, is ultra vires 
of s. 34—Striking out member's name, tf omission of 
his’ name under s. 38 (1) (a)—Company—Articles of, 
nature—Alteration in articles, procedure—Company 
expelling member from membership, by resolutcon— 
Article of company not empowering company to de- 
prive expelled member of his share—Resolution of 
expulsion has no effect. | 

An article of a company conferring power on the 
directors to transfer shares in spite of the absence of 
an instrument of transfer, is ultra vires of s. 34, 
Companies Act. 

Striking out or expunging a member’s name from 
the register is an omission of his name within the mean- 
ing ofs. 38 (1) (a). Companies Act. 

The provisions of the articles of a company form 

art of the contract between a member or a share- 
tolder and the company, and one party to a contract 
cannot add terms tothe contract without, the know- 
ledge or consentofthe other party. Hence any altera- 
tion inthe articles cannot in any way be binding 


- upon the member from whom notice of the meeting at 


which the alteration was made was withheld. | 

Where a company by its resolution expels a member 
from membership and the articles of the company at 
the date of expulsion do not empower it to deprive the 
expelled member of his share, the resolution of expulsion 
has no effect, as, while the expelled member remains 
a share-holder he must also remain a member. 


Mr. K. Srinivasa Rao, for the Petitioner. 


- Mr. K. P. Sarvothama Rao, for the 
Respondent. £ = 


Order.—This is a petition by a share- 
holder of the Canara Banking Corporation 
Ltd., under s. 38 (1), Companies Act. This 
section so far as it is material, provides that 
if the name ofany person is without suffi- 
cient cause entered in or omitted from the 


| register of members of a company, the per- 


son aggrieved may apply to the. Court for 


rectification of the register. The petitioner 
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is the holder of one share only and the 
company at a general meeting purported to 


act under Art. 173 of the Articles of Associa- . 


‘tion and expelled him from membership. 
This article provides to the effect that if ahy 
‘Share-holder unjustly or unlafyfully has re- 
‘course to lawin any matter whatever con- 
nected with the Corporation, he shall render 
himself liable to expulsion and on such ex- 
pulsion he shall never again be admitted 
‘into the Corporation. 

The petitioner preferred a complaint to 
the District Magistrate of South Canara 
Seeking sanction under s. 196-A, Criminal 
P. 0., to prosecute some directors and ex- 
‘directors of the company for conspiracy in 
the preparation of a balance sheet or balance 
‘Sheets of the company, The learned Magis- 
trate refused to grant the process sought 
‘and in the course of his order he gave the 
following reasons for his decision: the’ res- 
pondents (directors) were all highly respect- 
able gentlemen; the balance sheet had: been 
accorded sanction at a general body -meeting 
of the share-holders ; petitions to the Regis- 
trar of Joint Stock Companies and to Govt. 
to lnitiate an enquiry into the affairs of the 
‘company had been rejected, and he had been 
forced to think that the petitioner was work- 
ing against the Bank out of sheer malice. 
He added that from the attitude of the 
Registrar and the Govt. it was apparent that 
there was no reason to think that the 
respondents in the proceedings before the 
Magistrate had any reason whatever to con- 
‘Spire to cheat the share-holders. It is said 
and not disputed that a copy of the order of 
the Magistrate was circulated to all the share- 
holders of the company. A meeting was 
called on July 20; 1939. The petitioner 
attended and objected to the meeting con- 
tinuing; nevertheless, a resolution was passed 
that, in view of his conduct in filing an 
application before the District Magistrate of 
South Canara seeking sanction to prosecute 
some of the directors and ex-directors, thereby 
acting contrary to Art. 173 as seen from the 
order of the District Magistrate, he be 
expelled from the membership of the Cor- 
poration. On the date when this resolution 
was passed the petitioner was undoubtedly 
a Member of the company. There was no 
power for the company to deal with the share 
or Shares which were held by a person whom 
the company at a general meeting purported 
toexpel from membership. The,articles pro- 
vide forfeiture of shares by members in 
‘certain contingencies but these contingencies 
do not include purported expulsion of a 


member under Art, 173. Ordinarily, a com- ` 
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pany is unable to sell its own shares Dut, 
when shares are forfeited it can resell oxn 
dispose of them as provided in the articles. :. 

Subsequent to the passing of the resolu- 
tion of expulsion the company has altered 
its articles by making an addition to Art. 173. 
Notice of the meeting at which these artl- 
cles were changed was not given ito the 
petitioner. Under the additional article, pro- 
vision is made by which the company can, 
in effect, force an expelled member to sell 
his shares to any person at a price which is 
fixed under the provisions of the article and 
the company is enabled to authorize a direc- 
tor to sign the necessary transfer instru- 
ment on behalf of such transferor if he fails 
to do so. Section 34 (3) of the Companies 
Act, provides that it shall not be lawful to 
register a transfer of shares unless a proper 
instrument of transfer duly stamped and 
executed by the transferor and the trans- 
feree has been delivered to the company. 
There are of course occasions when the 
transferor does not or cannot sign, such as; 
when a Court sale has been held. In that 
event, O. XXI, r. 80, Civil P. C., provides 
for the Judge or an officer of Court directed 
by him signing the transfer instrument. 
Article 52 (3) of the companies’ articles, it 
would seem, purports to confer upon the 
directors of the company power to transfer 
Shares in spite of the absence of an instru- 
ment of transfer. It says: 

“Unless sanctioned by the Board of Directors, it 
shall not be lawful for the Corporation to register 
a transfer of shares unless a proper instrument of 
transfer duly stamped and executed by the trans- 
feror and the transferee has been delivered to the 
Corporation.” 

If this article does purport to confer 
power on the directors to transfer shares in 
the absence of an instrument of transfer, it 
is clearly ultra vires of s. 34, Companies 
Act. The position at the time when the 
purported expulsion of the petitioner took 
place was this. He was a share-holder and 
learned Counsel on behalf of the company 
has conceded that so long as a person 
remains a Share-holder he must remain a 
member of the company. The company pur- 
ported to expel him, according to the terms 
of the resolution, from the membership of 
the company. There wasno power by which 
it could obtain, seize, -or deprive him, of his 
share. No doubt he was a holder of one 
share only, but the same principle would 
apply with a holder of a large number of- 
shares of considerable value. The articles did . 
not enable the -company to forfeit shares or 
sell them to another person as they are- 
now. empowered to do by the alteration. 
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The alteration in the articles effected after 
the date of the resolution under Art. 173 
cannot, in any way, be binding upon the 
petitioner. Notice was withheld- from him 
of the meeting at which the alteration was 
made. 
part of the contract between a member or 
a share-holder and the company, and one 
party to a contract cannot add terms*to the 
contract without the knowledge or consent 
of the other party. It is quite clear that 
after the position in regard to the company 
and the petitioner was realized, the com- 
pany took steps to provide by an addition 
to the articles, the necessary means to carry 
out what they wished to effect in regard to 
an expelled member. As the powers of the 
company at the date when the petitioner 
was purported to be expelled did not em- 
power them to deprive him of his share and 
while be remained a share-holder he must 
also remain a member, it must follow that 
the resolution of expulsion has no effect. 
His purported expulsion by the resolution 
having no effect, the sale in law could not 
be carried out. Further, he could not be 
compelled under any provision of the arti- 
cles to transfer his share to any other 
person. He was entitled to keep it; the 
company could not authorize anyone to sign 
an instrument of transfer on his behalf, he 
never signed any instrument and no valid 
instrument was sent to the company, as the 
Companies Act requires. In my view, the 
petitioner never ceased to remain a member 
of the company inasmuch as he always 
remained a share-holder. 
Learned Counsel on behalf of the company 
raised an objection that proceedings under 
s. 38 (1), Companies Act, are not open to the 
petitioner as this section provides a remedy 
only when the name of any person is with- 
out sufficient cause entered in or omitted 
from the register of members. The name of 
the petitioner was included in the register 
of members and was struck out when his 
expulsion took place or when the company 
purported to force him to sell his share to 
some other person. Some two months after 
the resolution expelling him, the company 
wrote to the petitioner, on October 23, 1939, 
that his share had that day been transfer- 
red to Mr. V. Achutha Srinivasa Kamath, 
and a cheque for Rs. 70 was sent to him as 
the price for such share. ‘The petitioner 
wrote objecting to the action of the com- 
pany and said that he did not propose to 
cash the cheque and he has not done so. 
This action by the company took place after 
the addition to the articles had been made 
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to which I have referred earlier. The strik- 
ing out of thename of. the. petitioner from 
the register containing the names of the 
members apparently would have taken place 
on “or about the date when the company 
wrote tothe petitioner that his share had 
been sold to the transferee. Learned Counsel 
on behalf of the company contended that 
the word ‘omitted’ in s. 38 (1) (a) does not 
include the striking out of the name ofa 
member which had been previously in the 


‘register. When the name of a person, who Is 


a member of the company, has been struck 
out the effect is the same as if his name 
had never been entered. The striking out 
of his name in the register thus causes his 
name to be omitted from it and I hold that, 
when a person’s name has been struck out 
or expunged, then it is an omission of his 
name within the meaning of the section. 

A further point was taken on behalf of 
the company by learned Counsel that the 
present petition is abortive inasmuch as the 
name of the transferee has not been added 
as a party. In my view there has been no 
valid or legal transfer of the share which 
the petitioner held in the company to any 
transferee and he is still the holder of the 
share; therefore his name must be included 
in the list of members. The petitioner still 
holds the certificate recording that he is the 
holder of one share in the company and 
I direct that’ there be rectification of the 
register and the company will add tothe 
names of members that of the petitioner. 
The relief which I am granting in this 
petition is to place the petitioner in the 
position in which he has always been—a 
share-holder of the company. The petitioner 
is entitled to his costs” against the company. 
Learned Counsel for the petitioner has asked 
me to fix the amount of costs. He has spent 
Rs. 40 as out of pocket. I fix the total costs 
including the out of pocket expenses at 
Rs. 150. 


N.-S. Petition allowed. 


SIND CHIEF COURT 
Criminal Appeals Nos. 218 to 220 of 
1939 and 210 and 211 of 1940 

: October 8, 1940 
LOBO AND WESTON, Jd. 
MOUJALI AND orHERS—APPELLANTS 
` VETSUS 


|. EMPEROR—-OPPOSITE PARTY . 
Criminal Procedure Code (Act V of 1898), ss. 23! 
(d), 235 (1)—Trial of several persons jointly—Princt- 
ple under s. 235 (1) if applies—Five accused kid- 
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napping girl for purpose of illicit intercourse—Girl 
forced to illicit intercourse with S one of accused— 
All accused charged under s. 366—S also charged 
7989 CD 376—Joint trial of all held justified by 
8. : 

The principle contained in s. 235 (1), Criminal P? O. 
which applies to the trial of a singl& person is exten- 
ded by cl. (d) of s 239, to the trial of several persons 
jointly. Just as one person can under s. 235 (1), be 
tried for several distinct offences if they are committed 
In one series of acts so connected together as to form 
the same transaction, under s. 239 (d), several persons 
can be tried for different offences provided these differ- 


ent offences are committed in the course of the same 


transaction. [p. 273, cols. 1 & 2.] 

. Five accused kidnapped a girl with the object that 
she should be submitted to illicit intercourse, After 
being thus kidnapped the girl was forced to illicit inter- 
course with oneof the accused S. Allthe five accused 
were charged under s. 366 I. P. O. and S was also 


charged under s. 376 and all the accused were tried 
jointly: - 

Held, that the two offences under s. 366 and s. 376 
were committed inthe courseof the same transaction 
and the joint trial was justified under s. 239 (d). 93 Ind. 
. Cas. 248 (4), and 98 Ind. Cas. 49 (5), reliedon. Nawab 

han v. Emperor (1), and 144 Ind. Cas. 93 (3), distin- 
aa 109 Ind. Cas. 224 (2), referred to. [p. 273, col. 


Mr. Asafali (from Delhi), for the Appel- 
lants (Sardarkhan and others). 

Mr. Partabrai, D. Punwani, Advocate- 
General for the Crown. 


_ Lobo, J.—In these appeals we have be- 
fore us the case of 8 men, Maujali, Ghulam 
Nabi, Allahrakhio, Sardarkhan, Shahzado, 
Rahmat, Danglo and Jhangal, who’ have 
been convicted in two separate trials of 
various offences relating to and connected 
with an incident which took place in the 
village of Mouladad Lolai in the Sukkur 
District as far back as October or November 
1937. The three appellants in Criminal 
Appeals Nos. 218 to 220 of 1939, Maujali, 
Ghulam Nabi and AllaHrakhio were convicted 
by the Additional Sessions J udge of Sukkur 
on October 14, 1939, of an offence punishable 
under s. 366, I. P. C., and were sentenced 
each to rigorous imprisonment for 4 years in 
Sessions Case No. 45 of 1939. In the com- 
mittal proceedings in the Court of the First 
Class Magistrate of Ghotki preceding this 
Sessions trial the learned Magistrate, while 
committing for trial these men Maujali 
Ghulam Nabi and Allahrakhio, had simul- 
taneously discharged the five other appel- 
lants now before us. 

Maujali, Ghulam’ Nabi and Allahrakhio 
appealed to this Court from jail; their 
appeals were admitted to regular hearing, 
and at this hearing by a Division Bench of 
this Court the. attention - of . the learned 
Judges was drawn to the order of discharge 
In regard to the other five appellants before 
us, and the learned Judges ordered the 
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arrest of these five appellants and notice to 
issue to them to show cause why they should 
not be committed for trial to the Court of 
Session for an offence under s. 366, I. P. C. 
and appellant Sardar Khan also for an, 
offence under s. 376, I. P. C. The matter 
was heard on April 17, 1940, and the learned 
Judges “in exercise of the powers under 
s. 439 réad with s. 423 (1) (c) and (d), Crimi- 
nal P. C.,’ set aside the order of discharge 
and committed these five appellants before 
us to the Court of Session “to be tried for the 
offence of abduction for which they had 
been wrongly discharged.” The order pro- 
ceeds : 

“In addition Sardarkhan will be tried for an offence 


of rape following the abduction for the purpose of illicit 
intercourse.”’ 


The five appellants in Appeals Nos. 210 
and 211 of 1940 were thereafter tried by the 
learned Sessions Judge of Sukkur on charges 
of offences under ss. 148 and 366. or in the 
alternative under s. 366 read with s. 149, 


. I. P. C., and appellant Sardarkhan also on 


a charge under s. 376, I. P. C., and were con- 


' victed. Under s. 148, I. P. O., these appel- 


lants were sentenced each to rigorous im- 
prisonment for three years; under s. 366 -or 
s. 366 read with s. 149, I. P. C., appellants 
Shahzado, Rahmat, Danglo and Jhangal 
were sentenced each to three years’ rigorous 
imprisonment and appellant Sardarkhan as 
the ringleader to five years’ rigorous impri-. 
sonment. Sardarkhan was further sentenced 
under s. 376, I. P. C., to five years’ rigorous 
imprisonment. In addition tothe substan- 
tive sentences of imprisonment imposed on 
Sardarkhan he was also sentenced to pay a 
fine of Rs. 15,000 or in default to undergo 
rigorous imprisonment for five years. In 
the case of each appellant the sentences of 
imprisonment were directed to be concur- 
rent. Before us the appeals of these five 
appellants were argued by Mr. Asafali, and 
Appeals Nos. 218 to 220 of 1939 were dealt 
with as jail appeals as they originally were. 
This judgment, however, though it deals 
primarily with Appeals Nos. 210-and 211 
of -1940, covers and disposes of all these 
appeals. l 


The facts in these appeals are quite simple 
but need to be set out in some detail. 
Mst. Sonan, daughter of Gamno, resided with 
her father in the hamlet of Mouladad Lolai 
in the Sukkur District. The appellant, Sar- 
darkhan, a zamindar of Daraho in the 
Kandhkot Taluka of the Jacobabad District 
and head of the Sundrani tribe, had asked 
for the hand of this girl, Mst. Sonan, some 
three or four years before the incident in 
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this case. Gamno had refused the offer and 
had persisted in his refusal even’ when his 
headman Muradkhan and one- Khanmaho- 
med Lolai had tried to influence him in 
favour of Sardarkhan. Gamno appears to 


hold conservative views; Sardarkhan did not _ 


belong to his tribe and was therefore not 
eligible A year or two after he married his 
daughter Mst. Sonan to his first .cousin, 
Muhammad Baksh Lolai. At the time of the 
incident in October or November 1937, (the 
date is not definitely known) Muhammad 
Baksh was working as a muccadam on the 
Dangro Canal and for this reason Mst. Sonan 
lived with her father Gamno. One evening 
-about sunset, while Gamno was smoking his 
-huka in his house and Mst. Sonan was engag- 
ed in cooking the evening meal in the open 
in front of the house, a body of eight armed 
men appeared on the scene. They were 
Sardarkhan, Shahzado Rahmat, Maujali, 
Allahrakhio, Danglo, Jhangal and Ghulam 
Nabi. Sardarkhan and Shahzado were armed 
with guns; the others had hatchets, lathis 
and lorhs. Three of these men including 
Sardarkhan were: on horseback and the 
rest on foot. Sardarkhan ordered his men 
to seize the girl, Mst. Sonan. She was seized 
and ‘forcibly placed on one of the horses, 
Sardarkhan mounting the same horse with 
her. Gamno who made some feeble attempt 
to rescue her was pushed aside and Mst. 
Sonan was carried off by these raiders. It is 
alleged that Hussain Baksh and Jumo Lalai 
who were in the village heard and saw what 
happened; but they were afraid to interfere 
with an armed body of Sundranis. After 
Mst. Sonan had thus been carried off, Hasul 
and Moghul Lolai came to the scene and 
were told by Gamno what had happened. 
It was decided that they should follow up 
Sardarkhan and his party. They were doing 
this and had gone some distance when they 
met Jatoi Mahar and Khanmahomed Gunjo 
who said they had seen the girl being carried 
away, but the raiders had gone a consider- 
able distance and Gamno and his party had 
no chance of coming up tothem as it was 
already late. Gamno and his friends then 
returned home. On the following morning 
Gamno went to his Wadero Khanmahomed 
Lolai. He was advised that he should ap- 
= proach Sardarkhan to restore his daughter 
to him. On the following day Gamno accom- 
panied by Khanmahomed, Muradkhan .and 
one Jumo went to Daraho, the village 
of Sardarkhan in the Jacobabad District. 
Sardarkhan is alleged to have offered money 
compensation for the girl, but this was de- 
clined by Gamno and his companions who 
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Ultimately 
Sardarkhan is alleged to have promised to 
return the girl within eight days and on this 
promise Gamno and his party returned 
home. Onthe expiration of the stipulated . 


-period the coraplainant, Khanmahomed and 


Muradkhan again went to Sardarkhan, but 
now he definitely refused to return the girl. 

Now Khanmahomed fs the Wadero of 
Gamno and Muradkhan is the Nekmari of 


the Lolai tribe. But one Mir Zaindikhan was 


the overlord of the Lolais, Sundranis, Jag- 
ranis and Urbanis. As obviously Mir Zaindi- 


khan would have influence over Sardarkhan 


the head of the Sundrani tribe, Gamno and 
his friends went to Mir Zaindikhan and 
complained to him about what had hap- 
pened. Mir Zaindikhan promised to look 
into the matter and asked the complainant's 
party to come to him after some 12 or 13 
days. The party accordingly returned to 
their village. After 12 or 13 days they again 
went to Mir Zaindikhan who said he had 


written to Sardarkhan and would write to 


him again and that then should come back 
on December 12 or 14. They returned 
with Mir Zaindikhan’s letter addressed to 
Muradkhan who had not accompanied the 
party on this second visit to Mir Zaindi- 
khan On the appointed date Gamno and his 
friends again went to Mir Zaindikhan. But 
this time he informed them that he was 
helpless and could do nothing in the matter. 


Gamno returned disappointed to his village 


and after a few days went to lodge a report 
with the Police at Sarhad Police Station. He 
was directed to the Police Station at Ghotvi, 
and his first information report was recorded 
at Ghotki by head constable Ahmed Yar: 
khan at 4 p.m. on December 28, 1937. In 
this first information report Gamno named 
the 8 appellants before us as accused; he 
set out Sardarkhan’s attempts to get the 
hand of his daughter Mst Sonan; he describ- 
ed the raid on his house and the kidnapping 
of Mst. Sonan; he named all the persons who 
knew or had been informed about the kid- 
napping of Mst. Sonan; he referred to his 
visits to Sardarkhan and Mir -Zaindikhan 
and the letters written by the latter, and 
explained how after the failure of every 
attempt to recover his daughter, he in the 
last resort, had come to lodge a first infor- 
mation report. i 

The Police investigation which followed 
the lodging of this first information report 
makes a stringe and extraordinary story. 
On the day - following the recording of the 
report, head constable Ahmed” Yarkhan 
went to the village of the complainant and 


270 ii 


‘there prepared a mashirnama and recorded 
the statements of most of the witnesses 
mentioned in the first information report. 
Thereafter, accompanied by the complainant, 
the head constable proceeded to the vildage 
of Sardarkhan; but here the activity dis- 
played by the head constable suddenly 
ceased. itis alleged that he left the com- 
-plainant in the village and himself went to 
record the statement of Mir Zaindikhan. 
‘When he returned the complainant urged 
him to proceed with the investigation, to 
arrest Sardarkhan and the other accused 
and to search their houses. ‘The head con- 
stable is said to have excused himself from 
taking any further steps on the ground that 
Sardarkhan had promised to return the girl 
within eight days. Gamno then returned to 
his village. After eight days he went to the 
head constable again at Ghotki. He said he 
had heard nothing about his daughter: 
again urged the head constable to proceed 
with the investigation, but the head cons- 
table told him that he could do nothing as 
the Inspector of Police at Sukkur had sent 
for the papers of the Gase and that in fact 
he was personally proceeding with the 
papers that day to Sukkur. Gamno on learn- 
ing this on the quiet took the same train 
for Sukkur. According to Ahmed Yarkhan 
on December 29, 1937, he recorded the state- 
ments of Muradkhan, Jatio, Jumo, Khan- 
mahomed Ghunjo, Khanmahomed Lolai, 
Moghul and Hasul at the complainant’s vil- 
lage. Hethen proceeded to Sardarkhan’s 
village, to find the accused and secure the 
girl, Only Sardarkhan was in the village 
and he did not arrest him as he wanted to 
secure the girl in the first instance and was 
afraid that if he made the arrest before she 
was secured she might not be forthcoming. 
He says on December 30, he went to Mir 
Zaindikhan and requested him to arrange 
for the production of the girl. On De- 
cember 31, he returned to his headquarters 
at Ghotki; and on January 1, 1938, handed 
over the papers to Sub-Inspector Khubchand 
who was the officer in charge of the Police 
Station OnJanuary 8, on orders having 
been received from the Inspector of Police at 
Sukkur, he was given the papers of the case 
to take them to Sukkur. It does not appear 
that Sub-Inspector Khubchand took any 
active steps in the investigation of this case 
between January 1 and 8, 1935, when the 
papers were called for by the Inspector of 
Police at Sukkur. . 2 

-Ahmed Yarkhan on his way to Sukkur 
with the papers in this case is alleged to 
have met at Robri Station the Sub-Inspec- 
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tor of Police of Sukkur, Rasulbaksh, who 
was on his way to Hyderabad to give evi- 
According to the 
complainant, along with Inspector Rasul- 
baksh at Rohri Station was appellan! Sar- 
darkhan and other Sundrani friends of his, 
and he expostulated with the Inspector that 
he should be associated with the very man 
whom he was charging with having kidnap- 
ped his daughter and when he had sent for 
the papers relating to the investigation of the 


-case. Nothing appears to have been done by 


the Police till Inspector Rasulbaksh return- 
ed to Sukkur from Hyderabad on or about 
January 13, 1938, when he found the inves- 


‘tigation papers lying in his office awaiting 
-his return. He did not however do anything 


further till January 17, when it appears 
that he went to a place called Kadirpur and 
there examined appellants Sardarkhan and 


-Shahzado and two witnesses Hasul and 


Kambirkhan, who appear to have been men 


-whose names Inspector Rasulbaksh got from 


the appellants. No further progress can be 


‘traced in the investigation of this case dur- 


ing the rest of the month of January and 
the month of February. The papers appear 
to have gone backward and forward between 
Inspector Rasulbaksh and Sub-Inspector 
Khubchand; but neither Inspector Rasul- 
baksh nor Sub-Inspector Khubchand who 
were both examined as witnesses in the case 
are able to give an intelligent and coherent 
account of what investigation was being 
‘done during this period. On the contrary, 
there is every reason to believe that this 
period of apparent inactivity on the part. 
of the . Police Officers concerned in the 
investigation of this case was taken up by 
negotiations between the Police and appel- 
lant Sardarkhan for the production or return 
of the girl, Mst. Sonan, in such manner as to 
exonerate Sardarkhan from all responsibility 
for what had happened. The complainant 
Gamno appears to have made every effort 
to get the Police do something but without 
result. By the beginning of March Gamno 
despaired of accomplishing anything with 
these Police Officers and on March 4, he 
filed a private complaint in. the Court of 
the District Magistrate of Sukkur against 
all the eight appellants before us reiterating 
the facts set out by him in his first infor- 
mation report recorded on December 28, 
1937. This complaint was forwarded by 
the District Magistrate on March 5, to 
the mukhttarkar and First Class Magistrate 
oe to be proceeded with according to 
law. 

A few days after however, something en. 
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tirely unlooked :for happened. One Jhan- 
gal who had lost some buffaloes was in 
search of them and passed by a village not 
far from Tangwani railway Station. Feeling 
thirsty he asked two or three women whom 
he saw there for a drink. One of them 
brought him water to drink. She happened 
to be Sonan whom he knew and she told 
him to inform her father of her whereabouts. 
Jhangal appears to have continued his search 
for his buffaloes and ultimately returned to 
his village near that of the complainant 
Gamno only about March 10. He informed 
Gamno of the whereabouts of Sonan. A 
search party set out consisting of Gamno, 
Mehar, Jhangal Jatoi, Muradkhan and 
Dhani Baksh. When thev got near the 
village of Roshan Bangulani where Jhangal 
had seen the girl, Mst. Sonan, Mst. Sonan 
herself came running to them and was 
brought away by her father and his party 
without resistance by anyone. 

There can be no doubt that the complain- 
ant Gamno having by good fortune thus 
recovered possession of his daughter thought 
he now held in his hand a trump-card : if 
he produced Mst, Sonan before the Police 
there could not possibly be any further delay 
in the investigation of the case. On March 
ll, accordingly Gamno produced his daugh- 
ter before Sub-Inspector Khubchand at 
Ghotki Police Station. But Gamno was 
doomed to disappointment. Even the pro- 
duction of Mst. Sonan and the recording of 


her statement did not make the Police Off- 


cers concerned bestir themselves. Delay 
followed upon delay. Every sort of excuse 
‘seems to have been resorted to justify delay: 
the witnesses could not be found; the wit- 
nesses when found refused to come to 
Sukkur to have their statements recorded 
under s. 164, Criminal P. C., the girl Sonan 
was first alleged tobe ill and then said to 
-have gone to the Bahawalpur State and no 
identification test could be held, and so on 
and so forth. In fact it was only on August 
8, 1938 that Mst. Sonan was put through 
an identification test inregard to appellants 
Sardarkhan, Shahdazo, Rahmat, Danglo 
and Jhangal. And of all places the village 
of Sardarkhnan was selected for holding this 
identification test, and 'a mashirnama was 
prepared of an identification parade at 
which it is alleged that Mst. Sonan failed to 
identify these five appellants as having 
been among the raiders who had carried 
her off in October or November 1937, and the 
same mashirnama recorded: the -fact that 
Mst. Sonan was unable to show the house 
of Sardarkhan where according to her she 
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had been confined for no less than two: 
months. This identification test was follow- 
ed on September 29, 1938 by an identifi- 
cation test in respect to appellants Maujali,. 
Ghulam Nabiand Allahrakhio. A mashir- 
nama in respect thereof was prepared in 
which it is alleged that Mst. Sonan picked 
out these three appellants as being among: 
the party of raiders who had kidnapped her. 
At last on October 1, 1938 Maujali, Ghu- 
lam Nabi and Allahrakhio, appellants, were 
oo for an offence under s. 366, 

If the history of the Police investigation: 
in this case is strange and extraordinary, 
almost equally strange is the history of’ the: 
complaint filed by Gamno on March 4,. 
1938 which had been transferred by the- 
District Magistrate of Sukkur on March 5, 
for disposal by the mukhtiarkar and first. 
class Magistrate of Ghotki. This learned 
Magistrate began by returning the papers 
to the District Magistrate of Sukkur stating: 
that he had no power to hold committal pro- 
ceedings in a case exclusively triable by a. 
Court of Session. The District Magistrate 
had to send back the papers to this Magis- 
trate of Ghotkiand inform him that he did 
have such powers. Next a question . was: 
raised about the entire matter being re-- 
ferred toa Jirga and this question was de-- 
bated till about the end of April 1938’ when. 
the First Class Magistrate of Ghotki wrote 
to the District Magistrate that the papers 
be returned to him to enable him to pro-- 
ceed with thecase. But from the diary of 
the learned Magistrate it appears that the 
papers were still in the office of the 
ree Magistrate of Sukkur on May 23,, 
1938. l 

The next hearing before the learned Magis-- 
trate was on June 22, 1938 and the diary 
shows that though the complainant was 
present, none of the accused were present. 
and fresh process was issued against them.. 
Throughout July nọ progress was made in: 
the case by the learned Magistrate. Most 
of the accused remained unserved and 
Jhangal who had been served subinitted a 
medical certificate that he was ill. Nothing- 
appears to have been done during the- 
months of August and September 1938.. 
On October 1, 1938 the Police challan in the 
case which originated with Gamno’s first 
information report of December 28, 1937,. 
was sent up tothe Court pf the Sub-Divi- - 
sional~ Magistrate .of Rohri and in that 
learned Magistrate’s-Court on, October 13,. 
1938 the Public Prosecutor moved that the 
case pending in the Court of the First Class. 
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Magistrate of Ghotki on the same facts and 
circumstances should be sent for so that 
“both thé cases may be tried together as 
cone in the Court of the Sub-Divisional 
‘Magistrate of Rohri.” This was done. Rut 
.on October 27, 1938 the Sub-Divisional Ma- 


gistrate, Rohri, transferred both the cases: 


to the Court of the First Class Magistrate 
of Ghotki “to be trietl as one case’ and the 
accused were released on bail. Nothing 
-was done in the month of November by the 
First Class Magistrate of Ghotki. But, on 
- December 19,1938, for the first time some 
progress was made: and the depositions of 
“three prosecution witnesses were recorded. 
Thereafter the proceedings in the Court of 
-the First Class Magistrate of Ghotki dragged 
.on till June 1939. Probably the learned 
Magistrate is notentirely to blame for this 
because the diary Shows that somewhere in 
March 1939 the proceedings were removed 
from his Court and transferred to the Court 
.of the First Class Magistrate,. Mirpur 
“Mathelo, and again transferred back to him 
in the middle of April 1939. Ultimately, on 
.June 20, 1939 the learned First Class Ma- 
gistrate of Ghotki committed the present 
appellants Maujali, Ghulam Nabi and 
_Allahrakhio. for trial to the Court of Session 
.on a Charge. under s. 366, I P. C. and: bya 
‚separate order discharged the other appel- 
Jants Sardarkhan, Shahzado, Rahmat Danglo 
‘and Jhangal. 


So much then for the facts connected with: 


“these appeals, the investigation by the Police 


and the history of the cases till they .came- 


‘ultimately to be tried in the Sessions Court. 


‘Towards the end of his arguments before us. 


‘Mr. Asafali, the learned Advocate for the 
appellants in Criminal Appeals Nos. 210 
.and 211 of 1940 contended that -the trial 
„Of these five appellants jointly was in con- 
‘travention of the provisions of s. 239, 
“Criminal P. O., that the trial was therefore 
illegal, that the convictions recorded were 
‘bad and the appellants were entitled to 
ibe acquitted. His conterition was that the 


offence under s. 376, I. P. C. with which 


:appellant Sardarkhan had been charged 
was. àn offence distinct from the offences 
under ss. 148 and 366, I. P. C. with “which 
~ allthe five.appellants were charged’; that 
-these distinct offences were not committed 
in the course of the same transaction. The 
‘kidnapping of the girl Sonan ended when 
„according to the prosecution she entered the 
kote of appellant Sardarkhans Thereafter 
Sardarkhan, committed a distinct offence 
.of concealmeht of a kidnapped girl and it 
was while he was committing this latter 
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offence, that he is alleged to have committed 
an offence of rape on the girl Sonan. . It 
cannot therefore, the learned Advocate ` 
urged, be said that the -offence under s. 376, 
I. P. C., alleged to have been committed by 
Sardarkhan was committed in the course of 
the transaction of kidnapping. The learned 
Advocate further contended that even if the 
purpose for which the girl was -kidnapped . 
was illicit intercourse, and the appellant 
Sardarkhan had illicit Intercourse with the 
girl after the kidnapping which was the 
object and purpose for which the girl had 
been kidnapped by all the five appellants, 
still rape was an offence distinct from mere 
illict intercourse and for that reaSon as well 
cannot ..be: regarded as an offence eom- 
mitted by appellant Sardarkhan in the course 
of the transaction of kidnapping. Mr. 
Asafali in the first instance relied in sup- 
port of this argument on the case in Nawab 
Khan v. Emperor (1) there it is said that 
s. 368,I. P. C., only applies where abduc- 
tion or kidnapping has been completed 
and the wrongful concealment follows 
upon such- completed abduction. Joint 
trial therefore of different persons under 
ss. 358 and 366, I. P.C., is bad, the two 
acts not forming -part of the same trans: 
action. But the case is really of no assist- 
ance whatever because in that case only four 
out of the five accused were charged with the 
offence under s. 366 and the fifth accused 
was only charged with an offence under s. 
368, I. P. C., and.in the body of the judg- 
ment the learned Judge distinctly states : 
“Had ‘all the prevent five men been charged under 
u 


d have been no difficulty in holding 
that there was at most only one act of abduction.’’ 


- The judgment besides is of a Single Judge 
of the Lahore High Court and it is also to be 
noted that in Dosa v. Emperor (2) the 
Lahore High Court had taken a different 
view in a case where three persons had been 
jointly tried, two being charged under s. 366, 
I. P.C., and one under s. 368, I. P. C. Mr. 
Asafali next relied in support of his argu- 


N 


. ment on the case in Mozam Dafadar v. Em- 
peror (3). 


It was held there by a Bench of 
the Calcutta High Court that the joint trial 
of an accused charged with an offence under 
s. 366, I. P. C., and an accused charged with 
commission of both abduction and kidnapp- 
ing is irregular and prejudicial to the accus- 
ed, and consequently a conviction based on 


(1) AIR 1929 Lah. 496. 
DA IR 1928 Lah, 751; 109 Ind. Cas. 224; 29 Or L 
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a (8) A I R 1933 Cal. 563; 144 Ind. Cas. 93:34 Cr L J 
682; Ind. Rul. (1933) Cal 499; (1933) Cr. Cas. 210; Ind, 
Rul, (1933) Cal. 499, oa . 
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such a trial should be set aside. Butit ap- 
pears from the judgment in this case that-of 
the appellants six in number, five had been 
‘charged under s. 366, I. P. ©., and one under 
's. $68, I.P. C., and against the person charg- 
d under s. 368, EP.: ©., there was no charge 
under s. 366, I. P. C., and it further appears 
that even of the five appellants convicted 
under s. 366, I. P. C., one had been eharged 
with kidnapping and abduction and others 
had been charged with abduction only. 
For the learned Judges say : 


“In the case before us, there can be no doubt that 
the charge as framed, which -four'of the accused persons 
were to answer, were entirely defective inlaw and 
were not in accordance with the proposition clearly 
laid down by this Court inthe cases referred to above. 
The charges against these accused were not legally 
framed, and they were, in our ' judgment, prejudiced at 
the trial, on account of that.” 


On the other hand our attention had been 
drawn by the learned Advocate-General to 
the case in Hussain Bibi v. Emperor (4) 
where an accused was charged with offences 
under ss. 366 and 420, I. P.C.. for having 
Kidnapped a minor girl 9 years old, with 
intent that she might be compelled to marry 
against her will and shortly thereafter for 
having cheated another person by. falsely 
representing to him that the kidnapped girl 
was her daughter and thereby having dis- 
honestly induced him to part with a sum of 
money as consideration for his marriage 
with that girl. It was held that the trial . of 
the accused on both these charges was legal 
as the two offences\though separate were so 
connected together as to form oneand the 
same transaction within the meaning of s. 235 
(1), Criminal P. C., and the joinder of’ the 
two charges was therefore permissible in law. 
As to the interpretation of the words “in the 
course of the same transaction” the learned 
Judges in this case say : 


“The real and substantial test in determining whe- 
ther several offences are so connected together as to 
form one transaction depends upon whether they are 
related together in point.of purpose or as cause and 
effect or as principal and subsidiary acts. so as to consti- 
tute one continuous act.” 


< Now itis: true that this was the case.of 
one accused person tried for two different 
offences "under the provisions of s:-235 (1), 
Criminal P. C., but cl. (d) of s. 239, Criminal 
PU , provides that persons accused of differ- 
ent offences committed in the course ‘of the 
same transaction may be tried together, and 
there can be no doubt that the principle con- 
tained ins. 235 (1), Criminal P. C.,. which 
applies to the trial of single person is ex- 
tended by cl. (d) of s. 239, Criminal P. C. to 


the trial of several persons jointly. Just as ” 


HAIR 1926 Sind 16f; 93 Ind. Cas, 248; 27 k L 
J 456;20 SL R74. 
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-one person, can under s: 235 (1); Criminal 


P. C.; be tried for several distinct offences if 
they are committed in one series of acts so 
connected together as to form the same trans- 
action” under, s. 239. (d), Criminal P. C., 

several persons can be tried for different 


-offences provided these different offences are 


committed in the courseeof the same trans- 
action. . As in Hussain Bibi v. Emperor (4) 
so in the- present case the very purpose for 
alleged that Mst. 
Sonan was kidnapped by, inter alia, these . 
five appellants was that she should be sub- 


‘mitted to illicit intercourse, and if after she 


was thus kidnapped, Mst. Sonan was forced 
to illicit intercourse with appellant Sardar- 
khan, it is idle to contend that the two 
offences under ss. 366 and 376,- I. P:' C., 
were not committed in the course of the 


‘same transaction. The learned Advocate- 


General also drew our attention t0 the‘ cise 
in Emperor v. Lukman (5}, and to the re- 
marks in this case at p. 113* - where” the 
learned Judges say: oe 
“The joint trial of -the accused depstids’ upon the ‘ques? 
‘tion. whether the offences committed by them’ Vformeéd: 
part of the saine transaction or not.. . This “was a ques; 
tion of fact pure and simple.” - 


We do not think. that theré is > “any. sub- 
stance in this legal point raised: ‘By the learn: 


“ed Advocate for the appellants and we are 


quite satisfied that on the facts of this case 
the joint trial’ of . these five appellants was 
Justified under cl. (d) of s. 239, Criminal P. 

C. We next proceed to examine the case of 
(His Lordship 
discussed the evidence and proceeded.) Our 
conclusion, theréfore, is that all the appel: 
lants- before us have been rightly convicted of 
the offence under s. 366, I. P.C., and the 
appellants in appeals Nos. 210 and 211 of 1940 
have also.been rightly convicted of the offences 
under s. 148, I. P.C. There remains the charge 
of rape against the appellant Sardarkhan.. 
Dealing with this part of the case the learned 
Sessions Judge has stated : 

“To substantiate the charge of rape one has to look at 
Now Mst. Sonan has undoubt- 
edly been got at, and she has, in consequence, made 
some statements which are not believable. That means 
that if the evidence of rape consisted only of her oral 
assurance without any other circumstances to ‘support 


it that evidence would be insufficient. 
But there are other circumstances which I think 


_show that she is speaking the truth: That she was 


carried off for the purpose of sexual intercourse by Sar- 
darkhan there can be no doubt whatever. That is prov- 
ed by the evidence of her father to the effect that’she 
was carried off by force and the fact that Sardatkhan 
tried to buy her from her father. She was kept hidden 
for several months by Sardarkhan and there can, there- 

(5) 21S L R 107; 98 Ind, Cas. 49; AI R 1927 ‘Sind 
39; .27 Cr L' J- 1233. ; 
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fore, be no doubt that when she says that Sardarkhan 


had intercourse with her she is speaking the truth. 


The question is was this intercourse voluntary or 


‘not. I think not. She was forcibly seized, and carried 
-off by Sardarkhan. It has never been suggested by the 
defence that she was a willing party and even Jhangal, 
:a hostile witness, says that when he went to Roshan 
Bangulani’s village, she came up to him and asked him 
“to let her family know where she was. 

Now the rescue party tlid not arrive until the follow- 
‘ing day. Had she been a willing prisoner, she both 
could and would have warned the people in the Ban- 
gulani’s house to remove her so that should a rescue 
party arrive, they would draw a blank. But she did’ 
‘not do this, and when the party came to rescue ler, she 
was eager to be taken away. That is not the conduct 
of person who is willing to submit to sexual inter- 
course. , r 

I hold these circumstances corroborate_Sonan’s state- 
-ment that intercourse was had with her by accused No. 1 
:and that it was had without her consent and I find ac- 
cused No. 1 guilty of rape.” . 


Now no doubt such an inference as the 
learned Judge has drawn from the circum- 
stances of the case is not unreasonable, but 
we do not think that in this case it would be 
safe to draw such an inference in order to 
convict the appellant Sardarkhan of the off- 
ence of rape. The evidence of Sonan, the 
alleged victim, is not entirely reliable. She 
has undoubtedly lied when she stated that 
during all the period that she was away from 
her father’s house she neither washed nor 
changed her clothes. Whether this” was 
mere exaggeration on her part or whether 
‘she intended by such statement to defend her 
virtue, we are not much concerned; but she 
has not told the truth in this matter and in a 
case of rape it has been repeatedly held that 
. a conviction should not be based on the evi- 
dence of the victim alone. No doubt the cir- 
‘cumstances referred to by the learned Judge 
corroborate Sonan’s evidence to some extent 
on this point, but the clothes that Sonan was 
wearing during her captivity have not been 
produced and there is no medical evidence to 
‘support the charge of rape. It is true that 
Sonan was a married woman, but she was 
less than 16 years of age and she was living 
away from her husband and with her father, 
and in these circumstances it appears to us 
medical evidence would have been of consi- 
derable help. In the absence of such cor- 
roborative evidence we do not think we 
should uphold the conviction of appellant 
‘Sardarkhan on the charge of rape. We have 
already remarked that the learned Sessions 
Judge has recorded a great deal of evidence 
concerning, and, has devoted a -great portion 
of his judgment to, the Policé investigation 
in this case and the conduct of the Police 
Officers concerned, and has expressed his 
conclusions in no uncertain terms. He has 
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stated : 


‘Accused No. 1 is a zamindar and has money. 
Throughout the case, the Police Officers concerned, 
namely the Deputy Superintendent, the Inspector and the 
Sub-Inspector of Police and indeed the head constable, 
did their utmost to prevent Sardarkhan being brought to 
justice, and the complainant vainly tried to get Justice 
from the Police and so made a direct complaint to the 
District Magistrate himself,” 

Andagain: | l 

“The circumstances surrounding the case are peculiar 
and it is to be hoped unique. From beginning to end 
corruption has been rampant and every effort has been 
made to defeat the ends of justice.” 

And again: ; NY 

“Such then is the lengthy history of this investigation. 
This history shows clearly enough that the Police had 
every intention of bringing Gamno’s case to naught, 
and that they did so, prompted and aided at every turn 
by the accused.” À 

“And at the end of his judgment the 


learned Judge states : l 

“Lastly, it is clear from the evidence that the 
conduct of the Police Officers concerned, Khan 
Sahib Moulabaksh, Inspector Rasulbaksh, the. Sub- 
Inspector Khubchand and also the head constable 
Ahmed Yarkhan has been in the highest degree 
dishonest and indeed criminal. and in my view 
the strongest action requires to be taken .against 
them.” l | h 

Having gone through the entire evidence 
in this case we cannot but feel that there 
is much in the Police investigation in this 
case and in the conduct of the Police Officers 


‘concerned which calls for inquiry. But we 


do not think. it necessary or desirable to go 
any deeper into this matter because we feel 
no doubt that a copy of the learned Sessions 
Judges judgment has heen forwarded to 
Govt. and that the Police Officers referred 
to by the learned Sessions Judge will be 
called upon to account for their conduct 
in the investigation of this case and we do 
not wish to embarrass these Police Officers 
in any proceedings that may be taken 
against them or in any inquiry that may be 
instituted. We, however, cannot refrain 
from remarking that it 1s indeed lamentable 
that an entire body of Police Officers from 
a head constable to a Deputy Superintendent 
of Police whose bounden duty it was to 
investigate with expedition and bring to 
justice the perpetrators of such a crime as has 
been revealed in this case should not only 
have failed todo but should be alleged to 
have aided and abetted the perpetrators of 
that crime to evade the arm of the law. The 
Police Officers who have dealt with the in- 
vestigation of this case would appear to have 
many things to explain; as the learned 
Judge states: 


“the case diaries and all miscellaneous applications 
concerning the case including Gamno’s various peti- 
tions for justice to the District Superintendent of 
Police have been destroyed, both the originals at the 
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Police Stations and the copies in the Deputy’s Office, 
although admittedly under the rules all these papers 
-Should now be in existence.” 
One cannot understand why the head 
constable Ahmed Yarkhan did not arrest 
the appellants in these appeals on December 


29, 1937 after he had recorded the first in- 


formation report of Gamno and the statements 
of his witnesses. It is. very difficult to 
understand the indifference and apathy of 
Ahmed Yarkhan and Sub-Inspector Khub- 
chand between December 29, 1937 and 
January 8, 1938. It is very difficult to 
understand why the Deputy Superintendent 
of Police at Sukkur shouldon January 7, 


1938 have called for the investigation papers: 


from the Sub-Inspector with so much urgency 
following up a letter on the subject with a 
telegram. 
early stage of the investigation were not 
acting in concert with the appellant Sar- 
darkhan it is difficult to understand how 
Inspector Rasulbasksh should have been 
found in the company of Sardarkhan at the 
railway junction at Rohri on January 8, 
1938 when head constable Ahmed Yarkhan 
and the complainant Gamno arrived at--thai 
station on their way to Sukkur. There is no 
explanation as to what the Police Officers 
were doing between January §,and March 
11, 1938 when Gamno confronted the Sub- 
Inspector at Ghotki with his daughter Sonan. 
It is difficult to understand why the clothes 
that Sonan was wearing were not taken pos- 


session of and sent to the Chemical Analyser.- 


for examination and why the girl Sonan was 
not herself submitted to medical examination: 
‘here is nothing on the record that we can 
find to explain the entire apathy of the Police 
Officers concerned -from March to October 
1938. It passes one's comprehension that 


the Deputy Superintendent of Police should. 


have directed the holding of an identifica- 
tion by Sonan of appellant Sardarkhan 
and his companions in the very village of 
Sardarkhan. 


But as we have said before, these Police 
Officers will uo doubt have an opportunity 
of explaining their conduct in a calmer 
atmosphere than that in which they gave 
their evidence in the Sessions trial and we 
do not wish to embarrass them in any way 
or to prejudge their case. We have notas a 
matter of fact used‘the evidence with regard 
to the Police investigation in this case or 
the evidence relating to the association of the 
Police Officers with the appellant Sardar- 
khan for any purpose- other than asa back- 
ground for the proper appreciation of the 


evidence of the prosecution witnesses and - 
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the evidence of the complaitiant 
Gamno. The appeals of Maujali, Ohh 
Nabi and Allahrakhio have not been sepa- 
rately argued before us, but: the conclusions 
that we have arrived at cover the cases of 
these appellants as well as that of Sardar- 
khan and the other appellants in. Criminal] 
Appeals Nos, 210 and 211 of 1940. ` i 
We accordingly‘ confirm the’ convictions of 
Maujali; Ghulam Nabi and aharakhio for 
the offence under s. 366, I. P. C., and the sen- 
tences of four years’ rigorous: imprisonment 
imposed upon them; and we also confirm 
the convictions of the appellants Sardarkhan, 
Shahzado, Rahmat, Danglo and J hangal for: 
the offences under ss. 148 and 366, I. P. C., 
and ‘the sentences imposed upon them by 
the learned Sessions Judge. We however 
reverse the conviction of appellant Bardar- - 
khan for the offence under s: 376, I. P. C., 
and the sentencé imposed upon him with 
regard to that conviction, We ‘see no rea- 
son to interfere with the-sentence.of fine 
imposed upon appellant Sardarkhan by the 
learned Sessions Judge. No doubt, the fine | 
is heavy, but,as the learned Sessions Judge 
has remarked, Sardarkhan has been guilty 
of an outrageous offence and has exhibited 
an entire and absolute disregard for law and 
order, and in our estimation he fully merits 
the sentence imposed upon him by the 
learned Sessions Judge in the exercise of 
his discretion. Except therefore that we 
reverse the conviction and sentence of 
appellant Sardarkhan.on the charge of rape, 
we confirm the convictions and sentences 
of all these appellants and dismiss these 
appeals. a 
S. 


specially 


Order accordingly, 
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mortgage and, latter had trust and confidence in him 
Inference against genuineness of mortgage, held 
could not be drawn from such statement— Hindu Law. 
—Alienation— Mitakshara— Disposal of . undivided 
interest in co-parcenary, by will, by father of co- 
parcener.. — . i 

Under s. 163, Evi.’ Act, whén a party calls for a 
document, which he has given the other party notice 
to: produce, and such doeument is produced and inspec- 
ted by the party calling for its production, he is bound 
to give it as evidence, if the party producing it re- 
quires todo so. The document must be admitted in toto 


and not merely in parts favourable to the party calling- 


for its production. Mahomed Khanv. Abdul Rehman 
(2), and 106 Ind. Cas. 305 (3), relied on. [p. 278, col. 2.] 

A mortgagor in order tor edeem his mortgage, the debt 
under which had become payable, and as the mortgagee 
was pressing for payment, raised money by mortgaging 
the same property toa subsequent mortgagee. At the 
time of the subsequent mortgage there was no other 
creditor except the two mortgagees, from whom the. 
_ mortgagor could have been anxious to protect his pro- 
perty mortgaged. The subsequent mortgagee had made 
astatement in some other litigation between him and 
the mortgagor, that prior to his mortgage he had helped 
the mortgagor financially and thatthe mortgagor used 
to place like many other persons, trust and confidence. 
in him: j 

Held, that no inference against the genuineness of 
the mortgage could be drawn from the mortgagee’s 
statement. [p. 279, cols. 1 & 2.) 

‘According to the Mitakshara, no co-parcener, nct even 
a father, can dispose of by will his undivided interest 
in the co-parcenary. [p. 281, col. 2.) 


F. A. from the decree of the Sub-Judge, 
First Class, Delhi, dated February 8, 1939. 


Messrs. M. C. Mahajan, Bhagwat Dyal and 
Achhru Ram, forthe Appellants. 

Messrs. D. N. Aggarwal and J. L. Kapur, 
for the Respondents. 


-Tek Chand, J—The plaintiffs-respond- 
ents, Seth Shanti Lal, Kanti Lal and Raj 
Kumar of Khurja,in the United Provinces 
obtained from the High Court, Bombay, a 
decree for Rs 71,463-1-0 against Janki Das 
(defendant No. 1), his son Benarsi Das 
(defendant No. 2) and minor grandson 
and, Rajindar Kumar (defendant No. 3). 
They had the execution of the decree trans- 
ferred to Delhi and attached the house in 
dispute, alleging it to be the property of 
Benarsi Das. After the attdchmént, Rai 
Bahadur Ganga Parshad (defendant No. 4, 
since deceased and now represented by his 
sons Rai Rahadur Badri Parshad and Kesho 
Dev, appellants) filed an objection, claiming 
. to be the owners of the house. He stated that 
the house originally belonged to Janki Das 
and Benarsi Das butin 1921 they had mort- 
gaged it to his brother Rai Bahadur Shiv 
Parshad Tulsan and subsequently sold it to 
‘him. The éxecuting Court upheld the objec- 
tion and released: the house on -October 18, 


1935. On October 8, 1936, the plaintiffs in- . 


stituted a suit under O. XXI, r- 63, Civil 
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P. C., in the Court of the Subordinate Judge, ` 
First Class, Delhi, for a declaration that the. 
house in question belonged to Benarsi* Das 
and was liable to attachment and sale in 
execution of their decree against defendants’ 
Nos. 1 to 3. It was allegea in the plaint that. 
the mortgage by Janki Das on his own. 
behalf.and as guardian of his son Benarsi 
Das, who was then a minor, in favour of 
Shiv Parshad, effected on April 3, 1921, was 
without consideration, that the suit brought 


‘by Shiv Parshad against them on foot of the 


mortgage was ‘farcical fraudulent, fictitious 
and collusive,” that the subsequent sale in 

favour of Ganga Parshad was also fictitious’ 
having been effected in order to defeat and 

delay the creditors and was, therefore in- 

effectual as against their rights. The plaint- 

iffs, further, averred that Janki Das had no 

interest in the house which he could convey 

to Shiv Parshad or Ganga Parshad, as his 
adoptive father Sukh Deo Das had disin- 

herited him and had, by a subsequent will, 

devised his properties, including the house in 

dispute, to his grandson Benarsi Das.: The 

plaintiffs also denied ‘that Ganga Parshad 

was the heir or legal representative of Shiv 

Parshad and contended that the executing ' 
Court had erroneously released the house’ 
from attachment on his objection. 


The first three defendants Janki Das, 
Benarsi Das and Rajindar Kumar. did not 
appear and proceedings were ex parte against 
them. Defendant No. 4, Ganga Parshad. 
contested the plaintiffs’ claim. He pleaded 
that the mortgage in favour of Shiv Parshad 
had been effected from valuable considera- 
tion, the entire amount having been utilized 
in paying offa prior mortgagee, that the 
suit on the basis of the mortgage had been 
instituted in good faith and that the subse- 
quent sale in his favour was also valid. He 
maintained that Shiv Parshad and he were 
members of a joint Hindu family and on the 
death of Shiv Parshad his interest passed to 
him by survivorship and the executing Court 
had, on his objection, rightly released the 
house from attachment. Ganga Parshacl . 
also pleaded that the plaintiffs were barred | 
by the rule of res judicata from, denying 
that he was the heir of Shiv Parshad. Soon 
after filing his written statement, Ganga 
Parshad died and his sons, Badri Parshad 
and Kesho Dev (appellants), were brought on 
the record as his legal representatives. They 
filed a fresh written statement reiterating _ 
the pleas which had been put forward: by 
Ganga Parshad. On these, pleadings, the 


_ learned Subordinate Judge framed the fol-, 
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lowing issues : 
' SE ‘Is the’ property in suit owned by. Benarsi Das 
defendant No.2?(O.P.) 2. Is Ganga Parshad heir 
and representative of Shiv Parshad? (O. D), 3. Is 
| the question forming the subject-matter of issue No. 2 
not res judicata? (O.P.). 4. Were the alienations 
in favour of Ganga -Parshad and Shiv. Parshad 
effected in order to defraud or delay the creditors 
-and are fictitious ? (O. P.). 5. Were the alienations 
forming the Subject-matter of issue No. 4 effected in 
good faith and’ for valid consideration % (O. D.). 
6. Can the objections, forming the subject-matter of 
issues Nos. 2, 4 and 5 not be heard in this case? (0. D.). 
ae what relief are the plaintiffs entitled and against 
whom ?” | ii 


.. The learned Judge found that Janki Das 
and Benarsi’ Das were the owners of tHe 
house, thatthe mortgage purporting to have 
been effected by them in favour of Shiv Par- 
shad and the. subsequent sale by them in 
favour of Ganga Parshad were fictitious and 
without consideration and had been effected 
‘with a view to save the house from the credi- 
tors, Onissue No. 2 he held that Ganga 
Parshad and Shiv Parshad were members of 
a joint Hindu family and that. Ganga Par- 
shad was-the-heir and legal representative 
of Shiv Parshad. On issue No 3 his decision 
was that though the question as to whether 
Ganga Parshad was the heir and representa- 
tive of Shiv Parshad had been decided in 
favour of Ganga Parshad in a former suit 
between him and the plaintiffs, that decision 
did not operate as res judicata as an appeal 
against it was pending at that time before 
the High Court at Allahabad. ‘In view of 
‘his finding on issues Nos. 4 and 5, however 
the learned Judge las passed a decree in 
favour ofthe plaintifis granting them.the 
declaration prayed for. From this decree 
Badri Parshad and Kesho Dev have preferred 
an appeal to this Court. ; 


It is common ground that the house in 
dispute originally belonged to one Kanhaya 
Lal. On June 16, 1902 he sdld it to Sukh 
Deo Das and his adopted son Janki Das 
{defendant No. 1). By a deed (Ex. D-1), 
executed on February 22, 1918 and regis- 
tered on February 27, 1918, Sukh Deo Das 
and Janki Das mortgaged the house to Rai 
Bahadur Madho Parshad for.Rs. 30,000 
carrying interest at six per cent per annum. 
The term of the mortgage was three years. 
A few months after the mortgage, Sukh Deo 
-Das died leaving him surviving his adopted 
soh Janki Das and the minor son of the 
latter, Benarsi Das, and the family property 
ancluding the equity of redemption in this 
house passed to them. Thesefacts are not 
disputed and the  plaintiffs-respondent’s 
Counsel admitted that the mortgage in 
favour of Madho Parshad was genuine’ and 


BADRI PARSHAD v. SHANTI LAL (LAB) 


277 

for consideration. It appears that the 
mortgagors were unable to pay the mort- 
‘gage money and Madho Parshad made de- 
mands from them for repayment. Eventual- 
ly,he had a letter (Ex. D-15) written by his 
pleader, Lala,Shiv Narain (D. W. No. 2) to 
Janki Das, who was then in Calcutta, asking 


“him to make arrangements for payment of 


the amount due. ‘Thee appellants’ case is 
that to pay off Madho Parshad, the mortga- 
gors raised Rs. 30,000 from Shiv Parshad 
and after redeeming the house from Madho 
Parshad mortgaged it with him by deed 
(Ex. D-2) executed by Janki Das on his own 
behalf and as the guardian of his minor 
son, Benarsi Das, on April 3, 1921. In 
this deed it was stated that the entire mort- 
gage money had been received by the mort- 
gagors from Shiv Parshad for- payment to 
the prior mortgagee M&dho Parshad on 
‘March 22,1921. It was further stated that 
an entry in respect of the payment of this 
amount (Rs. 30,000) “had been made on the 
back of Rai Bahadur Madho 'Parshad’s 
mortgage deed” and that the original title 
deed consisting of the’.sale deed executed 
by Kanhaya Lal in favour of Sukh Deo 
Das and Janki Dasand the mortgage deed 
by then in favour of Madho Parshad had 
been handed over tothe present mortgagee, 
Shiv Parshad. The mortgage deed (Ex. D-1) 
has since been in the possession of Shiv 
Parshad or his heirs and was produced, in 
original, by the appellants at the trial. On 
the back of the mortgage deed in favour of 
Madho Parshad (Ex. D-1) appears the fol- 
lowing endorsement bearing date March 22, 
1921 and signed by Madho Parshad : É 
“Received the entire amount and interest due under. 
the mortgage deed. Not a farthing remains due 
now. Hence this receipt is executed, so -that it 
ey, serve as an authority and be of usein time of, 
need.” f a 
Madho -Parshad is now dead and his, 
signatures on this, endorsement have been 
proved by Ram Bilas (D. W. No. 10}; Mukh- 
tar of hisfirm. This endorsement and the 
fact that Madho Parshad’s mortgage deed 
has been in possession of the appellants are 
very strong corroboration ofthe recitals in 
the mortgage deed (Hx. D-2) that the money: 
raised from Shiv Parshad was utilized by 
the mortgagors for paying-off Madho Par- 
shad, who, as has been admitted by the 
plaintifis’ Counsel, held a, genuine mortgage 
charge for Rs. 30,000 on the house. NO 
evidence worth the name has been’ produced 
by the platntiffs in rebuttal. Their prin- 
cipal reliance is on the statements ‘of Janki 
Das and Benarsi Das made in the suit, ‘in- 
stituted’ by Shiv Parshad’ ‘against’ them ‘to 
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recover: the. amount due, on -foot of the 
mortgage, to, which. reference -will be made 
presently. In these statements. Janki Das 
and. Benarsi Das, while admitting the 
genuineness of the, mortgage in favour of 
Madho Parshad and alsothe repayment of 
‘Rs. 30,000. to him on March 2f, 1921, alleged 
that they had raised the money for that pur- 
pose from ‘another person’. They, however, 
failed to. disclose -the name of that person. 
Both Benarsi Das-and Janki Das now admit 
that those statements were not true and 
were made in order to delay the decision of 
Shiv Parshad’s suit. In the present case, 
-also, it has not been shown by the plaintiffs 
who the person was from whom the money 
was raised by the mortgagor to pay off 
Madho Parshad, nor has any evidence been 
led to indicate that they were possessed 
of other means m 1921 with which they 
could have paid the large sum of Rs. 30,000. 
The learned Subordinate Judge has large- 
ly relied on the circumstance that in the 
endorsement on the back of Madho Par- 
shad’s mortgage deed; it was not stated in so 
many words that the money for redemption 
of that mortgage had been raised from Shiv 
Parshad, and also onthe fact that the mort- 
gage was redeemed on March 22, 1921 
whereas the mortgage in dispute (Ex. D-2) 
was executed on April 3, 1921. In my opi- 
nion, neither of these facts is of any signi- 
ficance. As stated in the mortgage. deed 
(Ex. D-2) itself, the consideration (Rs. 30,000) 
had been received a few days earlier by the 
mortgagor who had “got it paid to Lala 
Madho Parshad, previous mortgagee, on 
March 22, 1921.” There was no reason to 
make a false recital to this effect in April 
1921 and, as already stated, the fact that 
Madho Parshad handed over his mortgage 
deed and the original title deed of the house 
to Shiv Parshad is very strong proof of the 
truth of these recitals. 
_ The learned Judge has also laid emphasis 
on the fact that neither the account books 
of Janki Das, nor those of Shiv Parshad, 
have been produced to prove these pay- 
ments. Janki Das has stated that his ac- 
count books had been destroyed and the 
appellants can in no way be held responsi- 
ble for their non-production. As regards the 
books of Shiv Parshad, the responsibility for 
the non-production of the relevant entries 
from them lies on the plaintiffs. These books 
had, long before the institution of the pre- 
sent suit, been filed in the Court of the 
Subordinate Judge at Bulandshahr, where 


litigation between Shiv Parshad and Janki _ 


Das, etc., had been going on. Af an early 
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stage of the trial of this suif in the Court 
below, the plaintiffs applied for inspection 
of these books. The appellants got back the 
books from the Bulandshar Court and, in 
accordance with the orders passed by the 
Court on April 6, 1938 (Vol I, p. 24) and 
June 4, 1938 (Vol. I, p. 78) the plaintiffs’ 
mukhtar, Gulzari Lal, on June 13, . 1928 
inspected the books from November 1920 to ` 
November 1922 : vide his receipt at Vol. I, 
p. 79. The plaintiffs then asked for the in- 
spection of some other books and also ap- 
plied that the appellants be required to file 
in Court transliteration of the entries in 
those books. The appellants agreed and, ib 
appears, that the transliterations were pre- 
pared by them. The plaintifis’ mukhtar 
however took them away “for comparison,” 
but failed to produce themin Court. On 
July 23, 1938, the appellants brought this 
to the notice of the Court and prayed that 
the plaintiffs be ordered to file the transli-- 
terations in Court (Vol. I, p. 92), In the 
alternative, they offered to produce the bahis- 
and other evidence. The learned Subordi- 
nate Judge deferred orders on this applica- 
tion. In the meantime, the plaintiffs” 
mukhtar produced in Court a part of the 
transliterations which had been prepared 
by the appellants, but retained the remain- 
ing transliterations with him. The learned 
Subordinate Judge by his orders, dated 
November 4, 1938 and December 21, 1938; 
refused to- allow the appellants to produce 
their bahis (Vol. I, p. 105). 


There is no doubt that the order of the 
lower Court in this behalf was erroneous, 
Under s. 163, Evi. Act, when a party calls 
for a document, which he has given the 
other party notice to produce, and such docu- 
ment is produced and mspected by the party 
calling for its production, he is bound to give 
it as evidence; if the party producing it 
requires to do so. In Rajeswari Kuar v. 
Rai Bal Krishan (1) at p. 718, the defen- 
dant, seeking her defence in the books of 
the plaintiff, called for those books and in: 
spected them, but in defence put in certain 
extracts only and withheld the rest of the 
account. Their Lordships of the Privy Coun- 
cil observed that 

“it would be a monstrous thing if the party sued 
were allowed to call for the accounts of the plaintiff, 
and extract from them- just such items as proved, 
matters of defence on her part and were not to allow 
those items which make in favour of the plaintiff. 
The High Court held that the books must be admitted 
an toto. Their Lordships think that the High Court 
was entirely right.” 


(1) 9 A 713 (718); 141 A 142; 5 Sar 80 (P O). . 


1941. 


See also Mahomed Khan v. Abdul Rehman 
(2) and: Kisan Ghule v. Puransa, 106 Ind. 
Cas. (3), where it was held that 


‘under s..163 an inspection of documents by the 
adversary entitles the party producing them to tender 
them as evidence of both parties. Such aceount books 
need no further proof and should be admitted in toto.” 


It will thus appear that no blame attaches 
to the defendant-appellants for non-produc- 
tion of the relevants entries in Shiv Parshad’s 
books, and it is the plaintiffs who are really 
responsible for it. The defendants-appellants 
have applied for permission to produce in 
appeal, extracts from the bahis of their 
firm Suraj Mal-Shiv Parshad, inspection of 
which had been taken by the plaintiffs and 
transliterations withheld. These extracts 
are printed in Vol. II at pp. 96 et seq, and 
it would appear from the khata of Gurmukh 
Rai-Basdeo (which was one of the names, 
under which Janki Das and Benarsi Das 
worked in 1921) that Rs. 13,000 was paid in 
cash and currency notes to them on Phagan 
Sudi 7, Sambat 1977 (=March 15, 1921) and 
Rs. 17,000 on Phagan Sudi 14 Sambnt 1977 
(=March 22, 1921) in currency notes of 
which the numbers are given in detail there. 
If this evidence is admitted, as it should be, 
it conclusively establishes the truth of the 
recitals in the mortgage deed (Ex. D-2) that 
Rs. 30,000 had been paid a few days earlier 
by Shiv Parshad to Janki Das, and the fact 
that Rs. 17,000 was paid on March 22, 1921 
which is the date of the endorsement on the 
back of Madho Parshad’s mortgage deed, is 
strongly corroborative of the statement that 
the money was used to redeem thet mort- 


gage. 

The learned Subordinate Judge has also 
referred to certain extracts from a State- 
ment (Ex. P-12) which was made by Shiv 
Parshad an September 25, 1919 in the suit 
filed by him against Janki Das and Benarsi 
Das in the Court of the Subordinate Judge 
at Bulandshahr. In that statement he had 
described at some length the financial assis- 
tance which he had given to Janki Das from 
1918 onwards and how Janki Das, like many 
other persons, used to place “trust and con- 
fidence” in him. From this the learned 
Judge has inferred that the mortgage in 
question was probably executed to “afford 
protection” to Janki Das against creditors. 
The statement, read .as a whole, however 
does not warrant any such inference. It ap- 
pears that Shiv Parshad was a rich Marwari 
in very extensive business and he rendered 
assistance to other Marwaris, whenever they 
were in difficulties, by advancing money or 

(2) 5 Bom LR 380. 

(3) 106 Ind. Cas. 305; A IR 1928 Nag 119. 
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himself undertaking to pay off debts due by 
them to third parties. He appears to have 
helped Janki Das also in this manner on 
certain occasions. Shiv Parshad clearly ex- 
plained that he advanced Rs. 30,000 on the 
mortgage in equestion so that Janki Das 
might pay off Madho Parshad whose debt 
had become due and who was making pres- 
sing demands for its payment Itis diff- 
cult to see how any inference against the 
genuineness of the mortgage can possibly 
be drawn from Shiv Parshad’s statement 
(Ex. P-10). X 
It is important to note that it has not 

been shown on the present record that in 
March or April 1921 there were any creditors 
from whom Janki Das was anxious to “pro- 
tect” this house. Indeed, it does not appear 
that at that time he owned money to any 
one except Madho Parshad and Shiv Par- 
shad. So far as the plaintiffs are concerned, 
his dealings with them admittedly began 
six years later in 1927. Further, the house 
in question had been mortgaged to Madho 
Parshad in 1918, and all that vested in Janki 
Das in 1921 was the equity of redemption 
which alone was available to his creditors 
if any of them wanted to proceed against 
the house at the time.. Janki Das by the 
transaction under consideration (Ex. D-2)-did 
not attempt totransfer the equity in favour 
of Shiv Parshad. All that he did was to 
arrange for redemption of the existing mort- 
gage and remortgage the same property for 
the same amount to another person, from 
whom he raised the money for the purpose. 
It was merely a case of substituting one 
mortgagee for another, and nothing more. . 
It cannot therefore be said that this mort- 
gage had been effected merely to “afford 
protection” to the mortgagor, or to defeat 
or delay the creditors, if any exised at all 
at thetime. From all this, itis clear that 
the mortgage (Ex. D-2) was a genuine 
transaction and had been effected for valid 
consideration. 

We have now to consider whether -the 
sale of the house effected by the mortgagors 
in favour of Ganga Parshad (brother and 
heir of Shiv Parshad). in 1935 was fictitious, 
as alleged by the plaintiffs. The sum of 
Rs. 30,000 secured on the mortgage of April 
1921 was repayable with interest at six per 
cent. per annum. They had not paid any- 
thing towards principal or interest and, on 
September 10, 1928, Shiv Parshad instituted 
a suit against them for recovery of the 
amount due, Rs. 43,860, in the Court. of the 
Subordinate Judge at Delhi. Janki Das and 
Benarsi Das resisted the suit on various 
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grounds and fought it for five long years. 
In 1933, when all resistance failed, Janki Das 
(to use his own words) “sued for peace” 
and entered’ into a compromise with Shiv 
Parshad. He was persuaded to give “up 
Rs. 3,860 together with interést which had 
accrued due since the institution of the suit 
and also costs and, on June 23, 1933, a 
consent decree for Rs 40,000 was passed 
against the defendants recoverable by sale 


of the mortgaged house. Some time after 


the decree, Shiv Parshad died and Ganga 
-Parshad, as his legal representative, applied 
for execution of the decree and the house 
was ordered to he sold. The judgment- 
debtors however applied for postponement 
of the sale, with liberty to sell the house 
privately and finding that no better price 
could be obtained in the market, sold it to 
the decree-holder for Rs 40,000 by sale deed 
(Ex, D-4) executed on April 30, 1935. It is 
no doubt true that by this time, the plain- 
tiffs had. secured a money decree against 
the judgment-debtors ‘from the Bombay 
High Court and had obtained a transfer 
certificate for execution at Delhi. But they 
could have executed the decree against the 
house, subject to Shiv Parshad’s mortgage. 
The amount due on the mortgage however 
was excessive and it has not been shown 
that the market value of the house was 
more than that amount. The sale was evi- 
dently effected in good faith and for valu- 
able consideration and there is nothing to 
indicate that it was done with a view to 
defeat and delay the plaintiffs or any other 
creditors. 

The plaintiffs in the plaint alleged that 
the proceedings in the suit instituted by 
Shiv Parshad against the mortgagors were 
“farcical, fictitious, fraudulent and collu- 
sive.” But they have entirely failed to 
show that it was so. As stated already, the 
suit was brought in September 1928, and 
the mortgagors resisted it on every conceiv- 
able plea for five years. It is interesting to 


note that simultaneously with this suit- 


another suit was going on between Shiv 
Parshad and the mortgagors in the Buland- 
Shahr Court and they contested that suit 
also on similar grounds. It appears that 
after the mortgage of April 3, 1991 (Ex, D-2), 
Janki Das and Benarsi Das had entered 
into extensive speculative transactions at 
Calcutta, Bombay, Cawnpore and other 
places, and in the course of a year had suf- 
fered losses amounting to several lakhs of 
rupees. In 1922 they were hard pressed by 
their creditors but were unable to meet 
their liabilities. They accordingly, approach- 
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ed Shiv Parshad once again and he paid: 
over a lakh of rupees to their creditors who 
accepted a few annasin the rupee in final 
settlement. In order to secure Shiv Prashad 
for the amount so advanced, Janki Das and. 
Benarsi Das, on August 22, 1922, mortgaged 
to him certain house properties at Khurja. 
Nothing having been paid towards this 
mortgage also, Shiv Parshad instituted a 
suit on September 25, 1929 in the Court of 
the Subordinate Judge at Bulandshahr for 
recovery of the amount due. < 

After a hard contest, a preliminary decree. 
in the suit was passed in February 1930. 
Against the decree the mortgagors preferred- 
an appeal in the High Court at Allahabad. 
In the meantime, the Subordinate Judge 
passed a final decree and Shiv Parshad took 
out execution. The judgment-debtors applied 
for stay of the sale, pending the decision 
of the appeal but this application was refus- 
ed. Finding further opposition useless, the 
withdrew their appeal. 
Eventually, the mortgaged properties at 
Khurja were sold by public auction and 
purchased by the decree-holder in September 
1934, The plaintiffs, Shanti Lal and Kanti 
Lal attached the Khurja properties in execu- 
tion of the decree obtained by them from the 
Bombay High Court against Janki Das and 
Benarsi Das, but on objection by Shiv Parshad 
these properties were released. On this 
Shanti Laland Kanti Lal instituted a suit 
under O XXI, r. 63, Civil P. C., in respect 
of those properties in the Civil Court at 
Bulandshahr on grounds analogous to those 
raised in the case before us. This suit was 
dismissed, it being held that the mortgage 
of the Khurja properties in favour of Shiv 
Parshad, as well as the subsequent sale, were 
genuine and had not been effected to defeat 
or delay the creditors. The plantiffs appeal- 
ed to the Allahabad High Court but their 
appeal was dismissed. It must therefore be 
held that the proceedings in the suit, ending 
with the sale of the house to Ganga Parshad 
were not “farcical, fictitious or collusive”, nor 
has it been established that the appellants 
were guilty of any fraud, as alleged in the 
plaint. 

The learned Subordinate Judge in support 
of his finding that the sale was fictitious 
has observed that possession is still with 
Janki Das and Benarsi Das who are living 
in the house. Here, again, the learned Judge 
has overlooked the fact that the major part 
of the house is occupied by two strangers, 
Parmeshari Das (D, W. No.6) and Tulsi Ram 
(D. W. No. 7), who took it on rent from the 
vendee, Ganga Parshad, in May 1935. - Both 
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these. persons have '.givèn evidence’ to this 
effect and have also ‘proved thé’ rent-deéds 
(Exs D-5 and D-6), executed’ by them ‘rés- 
pectively in favour of Ganga Parshad. They 
have also deposed that they have been pay- 
ing rent regularly to Ganga Payshad and 
after his -death to his sons, -Badri Parshad 
and Kesho Dev, appellants. Theré is’ no 
reason to disbelieve this evidence, which is 
apparently disinterested.: -A few rooms in 
the house are no. doubt in the occupation of 
Janki Das‘and Benarsi Das, but they have 
said that they have been living as tenants 
and paying rent for it. This is probably cor- 
rect but even if this be not so, it does not 
affect the validity of the sale. After giving 
the case careful consideration, we have no 
doubt that both the mortgage and sale of 
the house in favour of the appellants were 
genuine transactions and the plaintiffs have 
failed to establish their allegations to the 
contrary. < 

On this finding the appeal must succeed. 
But the learned: Counsel for the plaintiff- 
respondents sought to support the decree of 
the lower Court on other grounds. He con- 
tended that the lower Court had errone- 
ously decided Issues Nos. 1 and 2 against the 
plaintiffs. After hearing him at length how- 
ever we see no force in his contention. 
Issue No. 2 covers the plea that Ganga 
Parshad was not the legal representative of 
Shiv Parshad and the house was erroneously 
released from attachment by the executing 
Court on his application. As has been stated 
already, Shiv Parshad and Ganga Parshad 
were real brothers, and the evidence estab- 
lishes that they were, and never ceased to 
be, members of a joint’ Hindu family. Shiv 
Parshad died sonless and, on his death, his 
interest in the joint family properties passed 
by survivorship to Ganga Parshad. The 
plaintiffs relied upon two trust deeds (Exs. P-1 
and P-2) executed by Shiv Parshad on May 
3, 1897, and June 15,1905, respectively, in 
which it was stated that the property was 
owned by him and Ganga Parshad in ‘equal 
shares’ as showing that they:were divided in 
Status and held the properties in well defined’ 
shares, This contention, however, is without 
force. In the first trust deed (Ex: P-1) it 
was clearly stated that they constituted ‘‘a. 
Hindu joint family, joint in food, worship’ 
and estate”. Further, the object of the trust’ 
as Stated therein, was to preserve the pro- 
perty for the benefit of the said joint family 
and ensure ‘its’ proper management for the 
benefit. of the co-parceners, and ‘not to effect. 
a separation among them. In any tase; no 
importance: ‘attaches to the recitals-in‘ thesé 
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that they- contained several legal flaws and 
therefore Shiv Parshiad by a deed (Ex. D-22), 
executéd on August 11, 1905, revoked them. 
The evidence on the record fully supports the 
finding of the Court below on Issue. No. 2. 
Further, this matter is. now res judicata, the 
Allahabad High Court having since affirmed 
the decision of the Subordinate Judge at 
Bulandshahr on this point: in litigation 
between the parties. l 


On the first issue also, the decision of the 
trial Court is correct. It is no doubt true 
that Sukhdeo Das, on March 13, 1918, had 
made a will (Ex. P-49) disinheriting Janki 
Das and bequeathing the whole property to 
his grandson Benarsi Das. ° But this will was 
invalid and of no legal effect whatever. It 
is admitted that Sukhdeo Das was a mem- 
ber of a joint Hindu family, which owned 
considerable property. -It is settled law that, 
according to the Mitakshara, no co-parcener, 
not even a father, can- dispose of by will 
his undivided interest in the co-parcenary. 
Moreover, the house in question had been 
purchased from Kanhaya Lal in the joint 
names of Sukhdeo Das and Janki Das, and 
they jointly had mortgaged it to Madho 
Parshad in 1918 (Ex. D-1). -For this reason, 
also, Sukhdeo Das had no authority to 
deprive Janki Das of his ownership of it. 
The learned Judge therefore rightly held 
that the will was invalid and that on Sukh- 
deo Das’s death, both Janki Das and Benarsi 
Das became owners ofthe house by survi- 
vorship and Janki Das, as the karta of the 
family, could validly mortgage it in favour 
of Shiv Parshad in 1921. The plaintiffs 
having failed to prove that the mortgage 
and the sale in dispute were fictitious trans- 
actions or were otherwise invalid, they must 
fail in their claim. We accept the appeal... 
set aside the judgment and decree ,of .the. 
Court below and dismiss the plaintiffs’ suit 
with costs in both Courts.. oS 


S. . Appeal accepted. 


-a 


262 


_ NAGPUR HIGH COURT 
_ Letters Patent Appeal Ng. 33 of 1938 
_ November 6, 1940 
STONE, C, J. AND CLARKE, J. 
BAPUJI—DrrenpaNnt—APPELLANT e 
Versus ° 
` GANGARAM MADHAORAO 

DESHPANDE AND OTHERS—RESPONDENTS 

Hindu Law—Adoptitn—Hindu dying leaving son 
and widow —Son dying leaving his own widow who 
remarrytng—Son’s mother can adopt a son to her 
deceased husband, ; 

Where a Hindu dies leaving behind him his widow 
and a son, and the son dies leaving behind him his 
own widow, on the re-marriage of the son’s widow 
power of the son’s mother to adopt revives and she can 


validly adopt a son to her deceased husband. 180'Ind. ° 


Cas. 792,- reversed. 
[Case-law referred to.] 


é L. P. A. from the appellate decree of the 
High Court of Judicature at Nagpur (Single 
a Mr. Justice Bose, dated. October 7, 


Mr. R. N. Padhge with Mr. R. W. 
ee and Mr. N. K. Banerji, for the Appel- 
ant. ` 

Mr. B. R. Mandlekar, 
No. 2. 


' Judgment.—This appeal raises a point 
of difficulty in the Hindu Iaw of adoption. 
Nearly the whole of this difficulty arises out 
of Amarendra Mansingh v. Sanatan Singh 
(1), a decision of the Judicial Committee 
that marked a reorientation, if not a defi- 
nite departure, relating to the factors which 
have to be considered in determining whe- 
ther an adoption can be made by a widow. 
The logical difficulty mainly flows from the 
consideration that the principle laid down 
seems to point in one direction whereas cer- 
tain excerpts from earlier decisions extracted 
and cited with-what appear to be approval 
Seems to point in another direction. 

For the sake of lucidity we have invented 
a word and we shall throughout, so far as 
possible, use the same letters to describe 
the following persons : 


A=C 
| 

| p” 
=D 

[ | 
E É 


A is the deceased grandfather. B is the 
deceased father. C is the widow of the 
grandfather termed throughout this judg- 


(1) 12 Pat 642; 143 Ind. Cas. 441; AIR 1933P C6 
195; Ind. Rul. (1933) P O 168; 37 OW N 938; (1933) 
MW N 769; 388G W1;65 MLJ 203; 14PL T 399; 
(1933) A L J 710; 57 CL J 593; 35 Bom L R859; GOL 

A 242 (P C). : i é 


for Respondent 


1 t 


BAPUJI v. GANGARAM MADHAORAO (NAG.) 


| | 
19510 


ment the “grandwidow”. D is the father’s 
widow, termed the “widow” E, #’, E” are ` 
the sons natural-born, adopted by widow, 
adopted by grandwidow respectively. 

The facts which it is necessary to state 
Lacie the point can be formulated are as fol- 
OWS : 

A certain Hindu undivided family includ- 
ed the.following members : 


GRINAJI 
Girjabai=Bhiwajr (da. 1912)—Gopibai (d. 1927) 
Pisabai 
| 
Kesheo 


(plaint- 
iff No. 4.) 


| 
Vital 
(plaint- 
iff No. 3.) 


| 
' Dattu (defendant 
‘adopted 1921 by 
Gopibai). | 


| 
Laxmi—Kondba (d. 1918) 
(remarried 4 months 
after husband’s 
death.) 


The appellant is the second defendant a 
purchaser of property, parcel of the ances- 
tral property, from Dattu (or Dattoo) de- 
fendant No. ] and respondent No. 5. Plaint- 
iffs Nos. l and 2are purchasers of the suit 
property from plaintiffs Nos.3 and 4. In 
essence therefore this is a contest between’ 
stranger purchasers of items of joint family 
property. One says that- Dattu is entitled, 
the others say that Vithal and Kesheo are 
entitled. That dispute in turn depends on 
whether Dattu was effectively adopted by 
Gopibai and that depends on whether A’s 
grandwidow C can adopt a sonto A when 
A had a son B who died leaving widow D 
who remarried. Itis to be assumed’ that 
at the date of adoption B was dead and that 
at that date D had passed out of the family. 
by re-marriage so that it was, for all pur- 
poses of adoption in that family, as if she 
were dead. 

Thus admittedly the question can be 
narrowed down to this: Can the grand- 
widow adopt to A after A has hada son B 
who has married, granted B and his wife 


` are dead ? 
_. It may be said at once that there is a 


mass of authority supporting a negative 
answer. A negative answer has been given 
by the learned Judge from whose decision 
this Letters Patent Appeal has been brought. 
The lower Appellate Court took the same 
view and the trial Court arrived at the same 
result but by a line of thought, no longer 
valid, which may be called the old view. 

It isas to well observe, however, that the 
spiritual asp ect had been referred to in cases 
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long before Amarendra Mansingh v. Sana- 
tan Singh (1). It is only necessary to refer 
to the observations of the Judicial Commit- 

tee in Sri Raghunadha v. Sri Brojo Kishoro 
(2), made|as long as 1876. 

The old view was this: The power to 
adopt wasa power relating to property and 
is lost once the power over property is lost 
and that,power, in so far asit consists in 
the widow’s power by adoption to vest pro- 
` perty in an adopted son, is lost once it is 
acquired by another. i 

The principle established by Amarendra 
Mansingh v. Sanatan Singh (1), is that adop- 


tion in essence is not an economic but a. 


religious act having for its primary pur- 
pose the artificial creation of a son who ean, 
asa real son, offer those oblations necessary 
for the future well being of the fictional 
father. One would think that as a logical 
consequence the question whether C could 
or could not adopt to A would depend solely 
on whether there was or could be any one 
other than|C who could adopt to A. If there 
.Is no one else and if A has no son one would 
have thought that the religious duty or right 
or power (whichever way one cares to ex- 
press it) wouid fall upon or be possessed by 
C and it would not make the slightest differ- 
ence that|sometime before D (now dead) 
had the power toadopt to B. The religious 
need is a son. Itis a need divorced from 
property. |Paupers have souls and souls 
need prayers. That is the fundamental 
conception! Prayers must be by the living. 
The living are the more efficacious the 
nearer they are and the nearest is the son; 
-natural-born or adopted makes no difference. 
But, aping nature, the power to give a son 
actual or fictional is restricted toa class. 
There is no need for a grandwidow to adopt 
to her dead husband if there isa widow to 
adopt to her dead husband. Obviously there 
is no need for a grandwidow to adopt at 
all, if her dead husband has left a son, while 
the son is living. The purpose of adoption 
“has not arisen: 

-All this ‘follows directly from the reason- 
ing in and the thoughts underlying 
a Mansingh v. Sanatan Singh 
iT). 
But, what happens if in fact there is 
neither son nor grandson, the son being dead 
-and his widow not being ‘enceinte, and the 
grandwidow C wants to adopt to her hus- 
‘band and the widow D does not want to 
‘adopt to her husband? The conflict bet- 
ween -religious and property considerations 
__ (2) 3IA'154; 1M 69, 25 W R291; 3 Suther 263; 3 
Sar 583; I1 MadJut188@ 0). NA 
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is ab once brought out. From a religious poils 
of view C ought to be able to protect her 
deceased husband from the irreligious D but. 
it is admitted (as it must be on the cases as 
they stand) that C cannot-adopt while D is 
alive and able! though not willing, to adopt. 

But it has been very strenuously argued 
that different considerations apply if D is 
dead either actually òr, for this purpose, in 
the eye of the law e. g.; by re-marrying into 
another family. : 

We say at once thab all the logic seems 
to be with Mr. Padhye who so argues. The 
difficulty is that so much authority seems 
to be the other way. 

The case mainly relied on by Mr. Padhye 
was the Privy Council decision in Vijaysingyt 
Chhatrasingji v. Shivsangji Bhinsangji (3). 
Using the letters already ¿employed the re- 
lationships there were : 


== C 


| 
| E” 
|  B=D L- 

E” was adopted after B and D had gon 
into another family by the adoption of B (who. 
was at the time married (see Vijaysinggi 
Chhatrasingji v. Shivsangji Bhimsangji (3)). 
The Judicial’ Committee, following Ama- 
rendra Mansingh v. Sanatan Singh (1), 
held that C could adopt E” after B's adop- 
tion into another family because 

“the power of a widow to adopt does not depend 
upon the question of vesting or divesting of the estate. 
The purposs of an adoption is to secure the con- 
tinuanca of the line, and when the natural son has. 
left-no son to continue the line,- nor a widow to 
provide for its continuance by adoption, his mother 
can make a valid adoption to her deceased husband, 
although the estate is not vested inher.’ | 

In Ramchandra v. Yamuna (4) it is point- 
ed out that Amarendra Mansingh v Sanatan 
Singh (1) refers to the doctrine of Hindu 
Law that the husband and wife are one 
and that in the widow half.of the husband 
survives. Therefore so long as she survives. 
the son is not wholly dead and she alone 
can adopt and the grandwidow cannot be 
regarded as sonless and cannot adopt. But 
when the widow dies actually or notionally 
the grandwidow’s right revives. As the 
learned Judges there say— = 

“Tt is on the death of the son’s widow without 
adoption that the mother (the grandwidow of our argu- 
ment) would have the right to exercise her power to. 
adopt.” | f f Wr 

On the other hand Pollock, J., in Vithoba 
-. (359 B 360 (364); 155 Ind. Cas. 493; 1935 OWN 
645: (1935) M W N 534; AT R 1935 PC 95;7R P 
C 207:;,68 ML J 701; (1935) A L`J 690; 390 WN, 
682: 61 C L J 336; 42L W 1; 37 Bom L R 562 (PO. 


.— (4) 3INLR 180 (189) > BS 162 Ind. Oas. 571; A Ija 


1936 Nag 65; 8 R N 273.(F 
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-y Amrita (5) followed the dictum in Ram- 
-krishna v.' Shamrao (6) which was quoted 
without apparent disapproval (Pollock, J., 
:says with approval) in Amarendra M ansingh 
v. Sanatan Singh (1): i 

“Where a Hindu dies leaving @ widow and a son 
-and that son dies leaving natural born or adopted son 
-or leaving no son but his ‘own widow to continue 
“the line, by means of, adoption, the power of the 


‘former widow is kaa ah a and can never after- 
wards be révived.”’ 


That dictum is expressly based on the 
‘reasoning of Lord Kingsdown in SNOOP UN 
„Moyee Debia v. Ram Kishore (TD). : 

If p: 531* of Ramkriskna v. Shamrao (6) is 
-read (and it is the page examining what was 
-decided in Bhoobun Moyee Debia v. Ram 
Kishore (7)) it will be seen that the whole 
-prohlem is being considered in the light of 
-what. we. have called the old view—power 
depending on property. -Thus the. learned 
-Judge explains Lord Kingsdown’s second 
“illustration, 

“According to it, again, where a Hindu dies leav- 
ing a widow and a son, and that son dies leaving his 
widow ‘and a son the power of adoption of the former 
widow is ‘at an end’ the moment the estate passes to 
“the grandson.’ 

The third illustr ation also relied on entire- 
ly turned.on the conception of vested estate. 
, Lamchandrav. Murlidhar (8) is exactly 
‘the present case. -Purporting to follow 
„Amarendra Mansingh v. Sanatan Singh 
(1)a Bench of the Bombay High Court held 
that the adoption was invalid. The passage 
relied on at p. 602+ (from Ramchandra v. 
-Murlidhar (8) ) will be seen on examination 

-to lay down that the grandwidow’s power 
is gone. It leaves open whether it can ever 
revive. It does, however, clearly and in 
-express terms differentiate between the case 
where there is ason (power of grandwidow 
‘suspended reviving on son’s death) and where 
‘there is a grandson or son’s widow (power 
‘of grandwidow gone). 

In Draupadi v. Vik Ram (9), a Bench 
‘decision of’ this High Court to which one 
-of us was a party, its was observed : 

“Any limit to the widow’s power of adoption that 
‘may be laid down to avoid practical difficulties would 
-in its nature be arbitrary. It is therefore advisable to 
‘leave it to the Legislature to amend the law. In the 
‘meantime the limit indicated in Amarendra Manisngh 

~y. Sanatan Singh'(1) may be regarded as the only limit.” 


(5) 17 NL J 57; 150 Ind. Oas. 1032; A I R 1934 Nag 
2183 (1); T RN 44. 
(6) 26 B 526 (532); 4 Bom LR 315. 
(7)10 MIA 279; SW R15; 1 Suther 574; 2 Bas 111. 
(8) 39 Bom. L R 599; 60I A 242; 173 Ind, oan. 36; 
.A I R1938 Bom 20; 10 R B 305. ° 
. (QIL R(1939) Nag 88 (98); 179 Ind. Cas. 82; AI R 
1938 Nag 42% 1938 N L J 237; 1L R N 264. 
“Page of 26 B.—[EHd.] - 
-+Page of 39 Bom. L. R.T Ind) Ki A 
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In Madana Mohana Deo v. Purushotthama 


‘Deo (10), a case we shall have to return to 


when examining Amarendra Mansingh v. 
Sanatan Singh (D), the relationships were— 


A — 0 
| 
B&D ~” 
B died 
“after attaining full legal capacity to continue the 
line of descent either by a natural born son, or by 


the adoption to him of a son- by his widow was not 


proved to haveno power to adopt.’ 


It was held by the Judicial Committee 


that C’s power to adopt was gone. 


In Panyam v. Ramalakshmamma (11) the 
limit of the widow’s power was regarded as 
correctly summarised in the passage from 


' Ramkrishna v. Shamrao (6) already quoted. 


So far as we can see this case Panyam v, 
Ramlakshmamma (11), is not in agreement 
with the majority decision in Balu Sakha- 


ram ¥. Lahoo Sambhaji (12). This important 


case was referred to in Draupadi v. Vik 
Ram (9). It takesup an intermediate posi- 
tion where the co-parcenary has. terminated. 
It was there held that the adoption is valid 
for ceremonial purposes but does not divest 
the property which devolved on the heir of 
the last surving co-parcener (other. than the 
widow) or those claiming through him or her. 

We do not feel ourselves bound by Uttam- 
rao v. Daulat (13). It proceeded on the old 
view and it was regarded as overruled in 
Ramchandra v. Yamuna (4). 

Bose, J., in the present case ks taken the 
view he has because, to use his own 


words :— 

“whatever else their Lordships in Amarendra Man- 
singh v. Sanatan Singh (1), may have meant they 
cleanly decided that the mother cannot adopt when the 
son dies leaving a widow who can.’ 


We are inclined to agree with that obser- 
vation. The real difficulty lies in the ques- 
tion: Does the power revive if the son Ss 
widow dies, or otherwise becomes incapable of 
adopting, before she (i. e., the son’s widow) 
adopts ? ; 

We fully bear in mind the warning given by 
the Judicial Committee in Sri Raghunadha 
v. Sri Brojo Singh Kishoro (2), that it is -the 
duty of the Court ‘‘to keep the power (to 
adopt) strictly within the limits which the 

(10) 41 M855; 46 Ind. Cas; 481; AIR 1918 P O 74; 
451A 156; 16 AL J 725; 20 Bom L R 1041; 28 CL J 
403: 82O0WN 117; 35 M L J 138; SAM L-T 231; 8 


LW 167; (1918) M W N 621;5P LW 179(P O). 
(11)55 M 581; 138 Ind. Gas, 170; AI R 1932 Mad 


‘997; (1932) M W N 23:62 MLJ 187; 35 L W 182; 
Ind. Rul. (1932) Mad 520. 


(12) I L R (1937) Bom 508, 170 Ind. Cas. 393; A I R 


1937 Bom 279; 39 Bom L R ‘382; 10 R B 83 N B). 


(13)25 NL R 144; 116 Ind. Cas. 499; 


A IR 1929 
Nag 98; Ind. Rul. (1929) Nag. 147. : i 
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law has assigned to it.’ We contrast this 


with the warning given in Amarendra Man- 


singh v. Sanatan Singh (1): “Great caution 
should be obser¥ed in. shutting the door upon 
any authorised adoption by the widow of a 
sonless man.” The difficulty is to find the 
boundry line. E 

We think the best way to approach that is 
to take Amarendra Mansingh v. Sunatan 
Singh (1), as.our guide. 

It should be madé plain that as was pointed 
oùt in Draupadi-v. Vik Ram (9), the widow 
who adopted there t.e ,in the case reported 
in Amarendra Mansingh v. Santan Singh 
(1), had no estaté vested in her. The estate 
in question was an-impartible zamindari 
passing by inheritance from which females 
were excluded.: The main argument against 
the adoption was that the adopting widow 
had no estate. The estate had vested in the 
plaintiff before the adoption was made, 2. e., 
ox the death of the son. This argument was 
negatived. The -suit was apparently (see 
Amarendra Mansingh v. Banamali Singh 
(14) and Amarendra Mansingh v. Sanatan 
Singh (1)) one instituted by a person claim- 
ing to succeed as heir to the zamindarz on 
the death of the -son and claiming as a 
separated sapinda. The result was that the 
suit was dismissed. | 

“It should further be made clear what their 





Lordships decided. There the following 
persons existed, - , 
T A =O 
| 
Z | B E” (son by adoption.) 


The rules of succession were such that on 
the death of A the whole estate passed to B 
and on the death-of B the whole estate 
passed through F to Z, unless C could adopt 
to A. If she could, the whole estate passed 
to such adopted son, as from the death of the 
son. 

When B died he was 20, unmarried, and 
a ward. 

“C adopted E” The suit was by Z claim- 
ing to succeed and it was dismissed. It was 
dismissed because the Judicial Committee 
: held that “C could adopt E.” Her power to 
adopt was suspended while B was alive and 
revived on his death. In the above table 
Y-and A are not brothèrs but both descend 
from Ai. 

We will first examine Amarendra Man- 
singh v. Sanatan Singh (1) and then see 
how thé matter is: affected by Vijzaysingze 
Chatterji v. Shivsangji Bhimsangji (3). 


(14) 10 Pat 1 (5 and 45); 123-Ind. Cas: 770; A I R 1930 


Pat 417; 11 P L T-268;Índ. Rul. (1930) Pat 370. 
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In Amarendra. Mansingh v. Santan Singh. 
(1), at pp. 650-551* their Lordships state that 
the power is not limitless, that a. limit must 
be fixed consonant to the spirit of Hindu. 


Law and equities.- The exact words are: 
“The Hindu Law itself sets no limit to the exercise 

of the power during the lifetime of the (donee), and the 

validity of successive adoptions in continuance of the 


line is now well recognized. Nor do the authoritative - 


texts appear to limit the exercise of the power by any- 
considerations of property. But that there must be 
some limit to its exercise, or at all events some condi- 
tions in which it would be either contrary to the 
spirit of the Hindu doctrine to admit its continuance, or 
inequitable in the face of other rights to allow it’ to 
take effect, has long been recognized both by the Courts . 
in India and by this Board, and it is upon the difficult” 
question of where the line should. be drawn, and- upon 
what principle, that the argument in the present case 
has mainly turned.” . 


They then examine the-first-line of :aren-. 
ment addressed to them. ‘Fhat proceeded on 
the old view, once an estate is vested: in X,. 
the widow, not being X, cannot adopt.. 
Bhoobun Moyee Debia v. Ram Kishore (7),. 
regarded as the leading case. They quote 
the following from Lord Kingsdown’s judg- - 
ment: oe 

“The, question is whether the estate of his son - being-: 
unlimited and that son having married and left a widow. - . 
his heir, and that heir having acquired a vested estate 
in her husband’s property as widow, a new heircan 
be substituted by. adoption who is to defeat that estate.” 


x 


“5 


The italics are their Lordships’. The’ 
ease in Bhoobun Moyee Debia v. Ram . 


Kishore (7), was this: ~ 
e ah vei 


|e 
B = D 
A died leaving B. B married and died _- 
leaving D, his widow and heir. C adopted.: 
E. It was held that E was not validily - 
adopted. -It isa Dayabhaga case. - 
That case was, however, used to show-' 
that it was “upon the vesting of the pro-. 
perty that the determination of thé power of ` 
adoption depended”. The validity‘ of the 
same adoption was again considered on the 
death of D, in a contest between E and a. 
distant reversioner, in Pudma Coomari Debi ` 
v. Court of Wards (15). It was held that 
immediately the property vested in D,, C’s- 
See Amarendra - 
Mansingh v. Sanatan Singh (1). It will be- 
remembered that E was adopted while D 
was alive and there was no suggestion that 
he was again adopted after D died. The- 
same point, exactly arose in Thayammal 
and Kuttisamt Aiyan y. Venkatarama 


(15) 8 I A 229;°8 O 309; 4 ‘Sar 285; 6 Ind. Jur. 148- 
EO E es A ee 
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Aiyan (16). There C adopted while D, in 
whom B’s estate had vested, was alive. There 
was no second adoption after D had died. 
Thayammal and Kuttisami Aiyan v. Ven- 
katarama Aiyan (16), was followed in Tara- 
churn Chatterji v. Sureschandra Mookerji 
(17), where the property passed to the son’s 
widow under a will. | 

Their Lordships in Amarendra Mansingh 
v. Sanatan Singh (1), after referring to the 
argument based on the above cases say : 

CV essas jt was well established that power of adoption 
ån a mother was extinguished when her son had died 
leaving a widow to whom the—son’s estate passed by 
inheritance.” 

The italics are ours. . 

Then their Lordships, having observed 
that some passages in the cases relied on 
stressed property consideration, go on to 
Say i— -9 

“Tt is ab least material that in each of the other 
cases it was the existence of the son’s widow that 
-stood in the way of the adoption, and that in none of 
them was thera any suggestion that the same rule 
would apply if the heir in whom the property had 
vested were some one other than her.” 


Then they observe, citing a number of 
cases, that vesting in a co-parcener does not 
defeat the right to adopt. ` — 

Then they. point out that the mother’s 
right is not lost merely because a son is born 
because if the son dies in infancy she may 
adopt. So the vesting of the estate in a son 
does not kill the power, 

Then they decline to go through the mass 
of case law- which had sprung up in India 
‘because they treat it as covered by two 
cases they proceed to consider. These are 
Ramkrishina v. Shamrao (6) and Madana 
Mohana Deo v. Purushothama Deo (10). 

Stating what these cases decided without 
expressing approval or disapproval at p. 655* 
their Lordships at p. 664* return to Madana, 
Mohana Deo v. Purshothama Deo (10), and 
limit what had been regarded as its effect. 

Itis the fact that their Lordships have 
~been considered to have approved Chanda- 
‘varkar, J’s, judgment in Ramkrishna v. 
Shamrao (6), at least as regards the passage 
-cited, that is the main obstacle in the appel- 
lant’s way. 

The passage quoted is as follows: - 

“Where a Hindu dies leaving a widow and a son, 
cand that son dies leaving a natural born or adopted son 
or leaving no son but his own widow to continue the 


line by means of adoption, the power of the former widow 
„is extinguished and can never afterwards be revived.” 


The fatal words are, of course, “and can 


_mnever...be revived.” á 
u l4 I A 67; 10 M 205; 5 Sar 10; 11 Ind. Jur 271 
:(P ©) 


(17) 161 A 166: 17 C 192; 5 Sar379: 13 Ind. Jur 
-289 (PO). SOD 
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_ In Ramkrishna v, Shamrao (6) the follow- 
ing are the material persons :— — 
A = a 


; (ai | E’ 
E 
The above citation lays down that if when 
B dies there survives D, or E, or E’, C can- 
not adopt E at any time whatever. Her 
power 18 gone and never revives. 
In Madana Mohana Deo v. Purshothama 
Deo (10) the following are the material per- 
sons: 


X 
ene: ANGE 
| | 
R A = O 
b 
V (took on adopts Brojo=D 
Brojo's death . in 1870 
in 1906) | ; 
| C adopts Madana, ° 
P in 1907. | 
Madana sues P. 


In Madana Mohana Deo v. Purushothama 
Deo (10), Ramkrishna v. Shamrao- (6) was 
approved. In that case, Madana Mohana 
Deo v. Purushotama (10), the Judicial 
Committee at p. 860* observed : 

“He (Chandavarkar, J.) interprets earlier deci- 
sions of the Judicial Committees as having establish- 
ed conclusively that,..,...... there is a limit imposed 
by Jaw to the period within which a widow can 
exercise a power of adoption .conferred on her, and 
that when that limit is reached the power is at an 
end......... on the facts of the presentcase, the prin- 
ciple must be faken as applying soas to have brought 
the authority to adopt conferred on (A’s) widow (CY to 
an end when (Brojo), the son she originally adopted, 
died after attaining full legal capacity to continue the - 
line either by the birth of a natural-born son or by the 
adoption to him of a son by his own widow. That 
widow was nota party to the suit, and, whether or 
not she had power to adopt to (Brojo), it has not been 
established against her that she had no such power. 
eir to draw attention to 
this circumstance, but they do not desire to be under- 
stood as saving that even in its absence the succession 
of (Brojo) and his dying after attaining full legal capa- 
city to continue the line would not in themselves have 
been sufficient to bring the limiting principle into 
operation, and so to have so determined the authority of 
(A’s) widow, who was not the widow of the last owner, 
and could not adopt a son to him.” i 

In other words : if there is a son Brojo who 
attains legal capacity and dies his mother’s 
power is gone because of the application of 
the principle in Ramkrishna v. Shamrao (6): 
This would be so even if Brojo’s widow had 
no power to adopt. Thefactor that divests 
the grandwidow of her power is not the pre- 
sence of a widow but the existence of a son 
who attains “‘full legal capacity.” 


"Page of 41 M.—[£d.] 
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Thisseems to be the plain meaning of 
what Lord Haldane, on behalf of the Judi- 
cial Committee, wrote. In Amarendra Man- 


singh v. Sanatan Singh (1), however, it was 


held that while there was a (natural-born) 
son the widow’s power was not ended but 
suspended and on his death revived and this 
is so even though the son arrives atthe age 
of “full legal capacity” or “ceremonial com- 
petence” before dying. Their Lordships in 
Amarendra Mansingh v. Saratan Singh (1), 
at p. 664* observe : l 

“They think that there is no foundation for the con- 
tention thata mother’s authority to adopt is extin- 
guished by the mere fact that her son has attained cere- 
monial competence, and they are satisfied that Lord 
Haldane had no question of this in mind.” 


In Pratapsing Shivsingh v.. Agarsinghji 
Rajasangjt (18), strongly relied on “in 
Amarendra Mansingh v. Sanatan Singh 
(1). ‘It was’, to quote from 12 Patna at p. 657* 
laid down in clear terms that : 

“The right of the widow to make an adoption is not 
dependent onher inheritingasa Hindu female owner 
her husband’s estate.” i 

An adoption resulting in a divesting was 
there (Pratapsingh Shivsingh v. Agarsinghji 
Rajasangji (18)), upheld. 

Their Lordships in Amarendra Man- 
singh v. Sanatan Singh (1), at p. 657* add : 

“It necessarily follows, their Lordships think, from 
this decision, that the vesting of the property on the 
deathof the last holder in some one other than the 
adopting widow, “be it either another co-parcener of the 
joint family, or an outsider claiming by reverter, or: 
their Lordships would add, by inheritance, cannot be 
in itself the test of the continuance or extinction of the 
power of adoption,’’ 

What may be called the first line of 
thought concerned with property ends there ` 
with the conclusion that the fact that pro- 
perty has vested in X does not present an 
obstacle to C adopting. 

It ends with a renunciation of the view 
that the vesting in B a person who dies after. 
attaining full legal capacity and whether he 
leaves a widow with power to adopt or not 
ends finally the power of .C to adopt. 

Jt restates the view that the presence of E 
or D “ends” the power of C. 

It leaves in a state of great uncertainty the 
question whether when & and D die the 
power of C revives. Madana Mohan v. Pu- 
rushothama. (10), approving Ramkrishna 
v. Shamrao (6), seems to indicate (1) the exis- 
tence of B and his survival to an age of full 
legal competence “‘ended” the power of C; 
(2)once ended itcould never revive. Ama- 

(18) 43 B 778; ‘50 Ind. Cas. 457; AI R 1918 PO 
192; 46 I A97;17A L J 522; 21 Bom LR 496; 24 O0 W 
N 57;36 ML J 511; 10 L W 339; 27 M LT 47; (1919) 
MW N 313;1UPLR(PO)39 (PO). 


* Pages of 12 Pat,—[ kd] 
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rendra Mansingh v. Sanatan Singh (1), ex- 
plaining Madana Mohana v. Purushotthama 
(10), said that C’s power in the case put was 
not ended but suspended and when B died 
C’s* power revived. 

Next their Lordships deal with the second 
line of thought, concerned with religious 
ideas. Now appearsthe ohservation at p. 658*: 
~- “It being clear upon the decisions above referred to 
that the interposition ofa grandson, or the son’s widow 
brings the mother’s power of adoption to an end...... a 

“Then is considered the question whether 
the birth or adoption of a sonhasthat effect, 
If the ob- 
servation quoted from 12 Pat. at p. 658*, 
supra be understood as limited to the case 
where the widow (D) or the grandson (E) 
stands between (is interposed) the grand- 
widow C and her power, everything is clear 
except for the words “and “can never be re- 
vived” quoted from Ramkrishna v. Shamrao 
(6). Strictly the above is the true meaning 
of their Lerdships’ words. That amounts to 
nothing more than this: that while D or E 
is alive and competent to adopt his or her 
existence prevents any adoption being made 
by C. That leaves at“ large what happens 
when the “interposition” is ended. Logic 
says that as the death of the son removes his | 
“interposition” whereupon C’s power revives 
so the death of D removes her- interposition | 
and soC’s power revives. Turning now to 
Vijaysingjt Chhatrasingjt v. Shivsangji 
Bhimsangji (3), their Lordships note the de- 
parture made by Amarendra Mansingh v. 
Sanatan Singh (1). They are concerned with 
a case where B was in existence, became of 
age, married D and then with D passed, by 
adoption; into another family. The Judicial 


Committee observe at p. 3641 : 
“In the present case the natural son (B) with his 
wife (D) having ceased to exist for the purpose of con- ` 
tinuing the line in the Ahima family, his mother (C) 
was entitled to make an adoption to secure that object.” 


It is, ofcourse, true that D there never 
became a widow and so never attracted the 
idea that once a widow the grandwidow’s 
power is forever gone.‘ Can we however 
have a rule which says thatif B and D die 
together C’s power, which was suspended 
while either of them lived (was interposed), 
revives, but if B dieson Monday and D on 
Tuesday (a thing which frequently happens 
in time of plague) C’s power, which was 
ended by D’s becoming a widow for a day,” 
does not revive ? The Hindu Law has an- 
omalies but this anomaly would be founded 
entirely on Judge made difficulties. If this 
isso then the true rule is that, the grand: 


"Pages of 12 Pat.—[Hd.] a. x 
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widow’s power is suspended by the interposi- 
tion’ of various persons, son, son’s’ widow, 
son’s son, and revives with the removal of 
the obstacle, ; 
““Balanceiug as best we -can the opposing 
views and noting. that thee above is in 
conformity ‘with the view expressed in 
Ramchandra v. Yamuna (4), a: Full Bench 
decision of the Judicial Commissioner’s 
Court, we are of the opinion that the appeal 
succeeds and must be allowed with costs. 
throughout. This being our conclusion the 
question of ceremonial competence does not 
arise. 
D o. - Appeal allowed. 


Le 
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: LAHORE HIGH COURT 
Execution Second Appeal No. 35r of 1940 
- November 25, 1940 
BHIDE, J. ` 
_ JOGINDRA SINGH AND ANOTHER— 
DECREE-HOLDERS—ÅPPELLANTS 
E _ versus l 
- SHIB NARAIN SINGH—JUDGMENT- 
DEBTOR AND ANOTHER—DECREE-HOLDER— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
y. 6—Final mortgage decree—No personal decree 
obtained—Mortgagee’s application for sale of proper- 
ties other than those mortgaged—Application granted 
‘and property sold—-Objecttion by  judgment-debtor 
after six years that sale of other properties was void 
for want of personal. .decree—Judgment-debtor, if 
precluded from raising objection on principle of 
constructive res judicata—Mortgagee’s application for 
attachment and sale of other properties if can be 
considered ‘as one under O. XXXIV, r. 6. 
-In execution of a final mortgage decree, the mort- 


gagee brought, to sale the property which had been - 


mortgaged in his favour but failed to obtain any per- 
sonal decree .by making an application under 
O. XXXIV, r. 6, Civil P. C. He, howover, proceed- 
ed to apply for attachment and sale of the other 
property of the judgment-debtor without obtaining any 
personal decree. Certain other properties of the judg- 
ment-debtor were attached on the basis of the ap- 
plications so made anda small sum was realized by 


the decree-holder without any objection being raised — 
for about six years. Thereafter, while the proceed-.: 


ings relating to the mustajri of certain land were 
going on, the judgment-debtor raised an objection that 
the execution proceedings subsequent to the sale of 
the mortgaged properties were, null and void as no per- 
sonal decree had been obtained under O. XXXIV, 
r. 6. The final decree, however, which had been 
passed confirmed the preliminary decree and that dec- 
ree- stated that it was open to the plaintiff to 
apply for a personal decree if the mortgage charge 


was not satisfied by the sale of the mortgaged proper-: 


ies : ' 
Held, that the principle of ‘constructive res judicata’ 
applies to execution proceedings : and on that principle 


the judgment-debtor was debarred from raising the ob- + 


jection. ia A 
[Case-law referred to] 


` Held, “also that the mortgagee's application for the 


attachment of the other properties of the judgment- 
debtor could not be considered to be an application 
for the passing of a personal decree under O. XXXIV, 
r. 6, Civil P. C. There was nothing in the applica- 
tion of the decree-holder to bring to ths notice of the 
Court.that all the properties which had been mort- 
gaged had already been sold and that the decree-hol- 
der wanted to proceed against other properties of the 
judgment-debtor. The Court had, therefore, no occa- 
sion to apply its mind tothe points which would re- 
quire consideration for the decision of an application 
under O. XXXIV, r. 6. i 


Ex. S. A, from the order of the District 
Judge, Ambala dated December 9, 1939. 


Mr. Asa Ram Aggarwal, for the Appel- 


lants, 


Messrs. N. C. Pandit and Tek Chand, for 
the Respondents. 


Judgment.—The material facts of the 
case giving rise to this appeal may be shortly 
stated as follows: One Muni Lal had obtain- 
ed a decree on the footing of a mortgage 
against Shiv Narain Singh, Jagirdar ‘of 
Ghanauli. In execution of the decree, the 
mortgagee brought to salethe property which 
had been mortgaged in his favour but failed 
to obtain any personal decree by making an 
application under O. XXXIV,r. 6, Civil P. ©. 
He however proceeded to apply for -attach- 
ment and sale of the other property of the 
judgment-debtor without obtaining-any per- 
sonal decree. Certain other properties of 
the judgment-debtor were attached on the 
basis of the applications so made and a small 
sum was realized by the decree-holder with— 
out any objection being raised. for about six 
years. Thereafter, while the proceedings 
relating to the mustajri_ of certain land were 
going on, the judgment-debtor raised an objec- 
tion that the execution proceedings subse- 
quent to the sale of the mortgaged properties 
were null and void as no personal decree had 
been obtained under O. XXXIV, 1. 6. The 


. executing Court dismissed this objection but 


on appeal it has been upheld by the learned 
District Judge. From this decision the 
present appeal has been preferred. The fact 
that no personal decree was obtained by the 
mortgagee under O. XXXIV, r. 6, Civil P. C.,. 
is not disputed and the only question for deci- 
sion is whether in view ofthe failure of the’ 
judgment-debtor to object to the proceedings. 
for attachment and sale of his other properties 
fora period of six years estops him from rais- 
ing the objection now. The learned Counsel 
for the appellant contended that the failure of 
the judgment-debtor to raise’ any objection 
in this respect at the outset when an appld 
cation was made for the attachment ani- 
sale “of-his properties other than those which 
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had been mortgaged estops him now from 
raising it on the principle of “constructive 
res judicata.” The learned Counsel also 
urged that when the decree-holder applied 
for the attachment of the other properties of 
the judgment-debtor the application should 
in effect be considered tobe an application 
for the passing of a personal decree under 
O. XXXIV, r. 6, Civil P. C. ° 
The latter contention does not appear 
to me to be sound. There was nothing in 
the application of the decree-holder to bring 
to the notice of the Court that all the 
properties which had been mortgaged had 
already been sold and that the decree-holder 
wanted to proceed against other properties 
of the judgment-debtor. The Court had 
therefore no occasion to apply its mind to the 
points which would require consideration for 
the decision of an application under 
O. XXXIV, r. 6. The first contention of the 
learned Counsel, however, seems to be 
supported by ample authority. The learned 
Counsel has referred to Lakshmi Ammal 
v. Subramania Pillai (1) and Madhusudan 
v. Kailash Chunder (2), which appear to be 
cases of a similar character. It wes held 
in these cases that although a personal 
decree had not been passed, the failure on 
the part of the judgment-debtor to raise an 
objection at the proper time estopped him 
from taking the objection at a laterstage. A 
similar view was taken in Appa Rao v. 
Krishna Ayyangar (3), Banumul v. Paras 
Ram, 92 Ind. Cas. 254 (4), Rajulu Pattar v. 
Narayana Pattar (5) and Ramaswamy 
Reddy v. K. Rangamannar Iyengar, 23 Ind. 
Cas. 390 (6). In these latter cases it appears 
that only preliminary decrees had been 
passed but execution had been taken without 
obtaining final decrees. Yet, execution was 
allowed as no objection was taken at the time 
when it might and ought to have been taken. 
The present case appears to be of a 
similar character. A preliminary decree 
is not capable of execution [see Ashfaq 
Husain v. Gauri Sahai (7)|,anda final decree 
cannot be passed unless certain conditions 
are fulfilled. Similarly, a final decree cannot 
be executed against the person of a judgment- 
debtor and a personal decree cannot be passed 


(1) 14 ML J 103. 
(232 OW N 254. 
(3) 25 M 537. 

rag? 92 Ind. Cas. 254; A I R 1925 Lah. 640: 26 PLR 
4 | 


(5) 10 ML J 205. 


(6) 23 Ind. Cas. 390; AI R 1914 Mad. 365; 26 M L 
J 255; 15 M LT 246; (1914)M W N 622. ` i 

(7) 33 A 264; 9 Ind. Cas. 975; 38 I A 37;8AL J 
332 (P O). 
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“until certain conditions are fulfilled. The 
cases are thus analogus. A final decree -had 
been passed in the present case’ but a per- 
sonal decree had not been obtained The 
final decree, however, which had been passed 
confirmed the preliminary decree and that 
decree stated that it was open to the plain- 
tiff to apply for a persorfl] decree if the mort- 
gage charge was not satisfied by the sale 
of the mortgaged properties. If the judg- 
ment-debtor had raised the objection at 
the proper time, the decree-holder could 
easily have made a formal application for 
the passing of the personal decree. Itis not 
suggested that the judgment-debtor has been 
prejudiced in any way or that no balance 
remained after the salé of the mortgaged 
properties. The mortgage-deed distinctly 
provided that the plaintiff would be entitled 
to personal relief against the judgment-debtor 
in case the amount due to the mortgagee 
was not satisfied by the sale of the mort- 
gaged properties. It is well established that 
the principle of ‘constructive -res judicata’ 
applies to execution proceedings: Prabhu 
Dayal v. Dewat Ram (8). On that principle 
it seems to methat the present plea of the 
jJudgment-debtor must be held to be barred. 

_ The learned District Judge has remark- 
ed that the principle of estoppel or construc- 
tive res judicata can apply only to those cases 
where there is an irregularity which has been 
waived by the judgment-debtor. He was of 
opinion that when there is an illegality as 
in the present instance in the Court carrying 
out execution against the person of the judg- 
ment-debtor without any personal decree, the 
judgment-debtor could not by his omission to 
take objection at the outset be held to be 
estopped from making the objection at a 
later stage. The learned District Judge has 
not cited any authority in support of this 
view. The present case is not one where the 
objection relates to the jurisdiction of the 
Court, as for instance, where the statute pro- 
hibits the sale of the land belonging to a mem- 
ber of anagricultural tribe. The provisions 
of O. XXXIV, r. 6, Civil P. C. are evidently 
intended merely to protect the interests of 
the judgment-debtor and I do not see why 
‘the benefit of such provisions could not 
be waived by the judgment-debtor. In the 
"present case the failure of the judgment- 
debtor to take the objection for a period of 
Six years when his other properties were 
being sought’to be attached and sold, appears 
to me to be tantamount. to a. waiver of. the 
objection. - ih : 

(8) 15 L 869; 155 Ind. Cas. 286; AI R. 1935 Lah 

200; 35 P L R 429; 7 R L 677. 
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The learned Counsel for the respondent 
urged that it was open to the judgment-debtor 
to take any objection he liked and he, there- 
fore, confined himself to the objection that 
the jagir money was not attachable as” he 
thought that the objection would serve his 
purpose. Butthe objection that there was no 
executable decree left as no personal decree. 
had been obtained went to the root of the 
matter. He ought to have therefore taken 
that objection at once. When the judgment- 
debtor confined himself to the objection that 
the jagir money was not attachable, he must, 
1 think, be held to have, by implication, con- 
ceded that there was no objection to execu- 
tion being taken and that the only question 
for consideration was what the other pro- 
perty of the judgment-debtor then in dis- 
pute was liable te be attached and sold for 
satisfaction of the balance of the decree. 
In view of the circumstances, the principle 
of constructive res judicata laid down in 
Prabhu Dayal v. Dewat Ram (8), was in my 
opinion applicable. I accept the appeal and 
setting aside the order of the learned District 
Judge restore that of the executing Court. 
In view of all the circumstances, however, 1 
leave the parties to bear their costs through- 
out. 

D. Appeal accepted. 





MADRAS HIGH COURT 
Civil Revision Petitions Nos. 751, 752, 753 
and 771 of 1940 
September 25, 1940 
PANDRANG Row, J. 
C. GOPALACHARIAR—PETITIONER 
l versus 

DEEPCHAND SOWCA R—REsponpENT- 

Pensions Act (XXIII of 1871), s. 11—Commuted 
pension, if protected under s. 11. 

Although after commutation a pension or a porticn 
thereof ceases to be pension and becomes a capital sum, 
still the payment of the commutation amount being a 
payment on account of the pension, falls within the 

rotection of s. 11 of the Pensions Act. 157 Ind. Cas. 608 
1), referred to. 


“OR, Ps. to revise the orders of the District 
.Court, Chingleput, dated February 23, 1940. 
Messrs. S. Panchapakesa Sastri and M. 
E. Rajagopalachart, for the Petitioner. 
Messrs. K Bhashyam and T. R. Sriniva- 
san, for the Respondent. 


Order.—In these connected civil revi- 
sion petitions from the orders of the Dis- 
trict Judge of Chingleput in appeals which 
were heard together, only one point arises 
for determination, namely whether the com- 
muted portion of the pension due to the 
- petitioner by the Govt, is liable to attach- 


ae 
Lah 


è 
Z  GOPALACHĄRIAR V. DEEPCHAND (MADR.) 


195 IC 


ment at the instance of creditors of his in 
view ofs. 11, Pensions Act (XXIII of 1871). 
The petitioner is a retired postal official 
and a portion of his pension was commuted 
sometime in March 1939 or thereabouts and 
the commuted portion of the pension amount- 
ed to Rs. 3,500 and odd and a payment order 
for this amount was forwarded to the Post- 
mastare Conjeevaram, for delivery to the peti- 
tioner. As the learned District Judge obser- 
ves the only act remaining to be done by 
the petitioner is to take delivery of the pay- 
ment order and to cash it at the local trea- 
sury. Before he could do so attachments 


were made at the instance of certain money- 


lenders. On objection by the petitioner 
that the attachments were illegal in view of 
the provisions of s. 1], Pensions Act the 
Courts below have held that his contention 
is not well founded and have confirmed the 
attachments. 

There is no doubt that in view of the 
Benck decision in Municipal Council, Salem 
v. Gururaja Rao (1), when a pension is com- 
muted or a portion thereof, it ceases to be 
pension and becomes a capital sum. This de- 
cision is binding on me and I have to pro- 
ceed on the basis that the commuted portion 
of the pension cannot be treated as pension 
after the commutation. It has been brought 
to my notice that a certain passage which 
was quoted and relied upon in Municipal 
Council, Salem vy. Gururaja Rao (1) from 
Crowe v. Price (2), is to be found no 


doubt in the Law Journal Reports (1889) 


5 L J Q B 215 (2), but is not to be 
found in the report of the same case 
in Crowe v. Price 22 Q B D 429 (2), 


‘It would seem indeed that the later report 


gives a revised version of the judgment of 
Lord Coleridge, C. J. Nothing however. 
turns on this, because apart from this pas- 
sage which is relied on in Municipal Coun- 
cil, Salem v. Gururaja Rao (1), the Bench 
has clearly laid down that after commutation 
the portion of the pension that was commut- 
ed ceases to be pension. The point for de- 


` termination is however not concluded by the | 


decision in Municipal Council, Salem v. 
Gururaja Fao (1) for that was acase in 
which the question was whether the com- 
muted portion of the’ pension was ‘income’ 
for the purpose of assessing profession-tax 
in a municipality. In the. present case it 
was urged in the Courts below, and the same 
contention is repeated in this Court, that the 


(1) 58 M 469; 157 Ind. Cas. 608; AIR 1935 Mad 249; 
68 ML J 118; 41 L W 146; (1935) MWWN 89 (2); 8R 
M 157 (1). ae à 

(2) (1889) 58 L J Q B. 215; 22 QBD 429: 53 J P 
389; 37 W R 424; 60 L T 915. ` Mi D 
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commuted portion of the pension is not 
attachable by reason of the provisions of 


s. 11, Pensions Act, which runs as follows : 

“No pension granted or continued by Govt. on poli- 
tical considerations, or on account of past services or 
present infirmities or as a compassionate allowance, and 
no money due or to become due on account of’ any 
such pension or allowance, shall be liable to seizure, 
attachment or sequestration by process of any Court 
in British India, at the instance of a creditor, for any 
demand against the petitioner, or in satisfaction of a 
decree or order of any such Court.” 


Reliance is specially placed on the clause 
“and no money due orto become due on 
account of any such pension or allowance;” 
because in view of the Bench decision in 
Municipal Council, Salem v. Gururaja Rao 


(1), it is not really possible for the petitioner . 


to contend successfully that the commuted 
portion .of the pension is still pension so as 
to bring these cases under the first ‘portion 
of the section. The question therefore is 
whether the commuted portion of the pen- 
sion—I am using these words; “commuted 
portion of the pension” as they are the 
words employed in the rule relating to this 
subject which defines the legal effect of an 
order of commutation, namely, r. 6 (2) of 
Civil Pensions (Commutation) Rules—is 
“money due or to become due on account of 
pension.” 
The point is not covered by any autho- 
rity ; in any case no authority bearing -on it 
has been quoted before me and no judicial 
interpretation of the words “on account of” 
has been brought to my notice. The phrase 
isa phrase used in ordinary parlance and 
it is certainly not aterm of art which has 
acquired a definite or precise meaning in 
law. The ordinary dictionary meaning of 
-the phrase has to be ascertained and applied 
to the facts of the present cases. The mean- 
ing given in the New English Dictionary as 
well as in Webster’s Dictionary is ‘for the 
sake of’ ‘by reason of’ or ‘because of.’ Now 
can it be said that the commuted portion 
of the pension isnot money due on account 
of the pension? Though the pension : has 
been commuted, still can -it be said that 
money due because of, or by reason of- such 
commutation is not money due on account 
of the pension? Itis brought to my notice 
‘by the learned Advocate for the petitioner 
that s. 10 which. relates to commutation of 
pension is part of Chap. III which is headed 
“Mode of Payment.” In other words, the 
commutation of pension is regarded as a 
mode of payment of pension. If so, can it 
be reasonably -urged that payment. of the 
commutation amount:is not payment on 
account of the pension, though not of the 
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pension itself, because after commutation it 
ceases to be pension ?. I see no good reason 
why it should be desmed to. be otherwise. 
Noedoubt money is due immediately under 
the commutatton order, but the commuta- 
tion order itself is on account of a pension 
which was commuted or a portion of the 
pension -which was commuted, The inten- 
tion behind the provisions of s. 11, Pensions 
Act, is applicable tothe commuted portion 
as well as to the uncommuted portion of 
the pension and thelanguage of s. 11 does 
not ‘appear to exclude from its protection 
the money that is due under € commutation ` 
order commuting a partofthe pension. I 
am therefore of opinion, that in these cases 
that attachments were contrary to the pro- 
visions-of s. 11, Pensions Act, and it follows 
therefore that these petitions must be allow- ` 
ed and the attachments must be set aside 
with costs in all the Courts. 


N.-S. Petitions allowed. 


LAHORE HIGH COURT 
Second Appeal No. 1500 of 1939 
December 10, 1940 
ABDUL RASHID, J. 
Lala SURAJ BHAN AND OTHERS— 
DEFENDANTS— APPELLANTS | 
VETSUS 
Hafiz ABDUL KHALIQ—PLAINTIFF— 
RESPONDENT 
` Landlord and tenant—Permanent tenancy—Tenant 
executing rent deeds for specified periods and ad- 
mitting his liability to enhancement of rent—Ten- 
ancy is no longer permanent—Second appeal—Ques- 
tion of fact—Sutt properties, whether identical with 
certain other properties is question of fact. 

“The question whether the property in suit is identi- 
cal with cértain other is a question of fact. . The find- 
ing of the lower Court on this point cannot be chal- 
lenged in second appeal if it has not been shown that 
this finding is vitiated by any error in law. [p. 294, 
col. 1.) 

Even if the tenancy is at its inception a permanent 
tenancy, it becomes no longer a permanent tenancy if 
the tenant or his predecessor-in-title executes rent 
deeds for specified periods of time and admits his 
liability to ejectment and enhancement of rent. 101 
Ind. Cas. 355 (7) and 165 Ind. Cas. 322 (8), relied on, 
176 Ind. Cas. 65 (1), 69 Ind: Cas. 992 (2),-187 Ind. 
Cas. 691; (3),'14 Ind. Cas. 729 (4) and 142 Ind. Cas. 
885 (5), explained. [p. 295, col. 1.) 


S. A. from the decree of the Additional 


District Judge, Delhi, dated Juné 15, 1939. 


r 


Messrs. Mukand Lal Puri and -Qabul 


‘Chand Mitial; for the Appellants. 


Messrs. Mehr Chand Mahajan and Bhag- 
wat Dayal, for the Respondent. 
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Judgment.—This appeal has arisen out 
of a suit instituted by Hafiz Abdul Khaliq 
against Rat Bahadur Nanak Chand and 
others for ejectment of the defendants from 
a site in Delhi City and for recovery of 
Rs. 352 on account of arrears of ground rent. 
The allegations of the plaintiff were that the 
defendants had bee! paying rent for the site 
in dispute at the rate of Rs. 4-10-8 per men- 
sem till April 26, 1933, that thereafter the 
defendants had not paid any rent, that on 
March 3, 1935, the plaintiff had given a 
notice to the defendants to vacate the site 
and remove the superstructure, and that the 
plaintiff was entitled to rent at the rate of 
Rs. 4-10-8 from April 27, 1933 to April 5, 1935. 
From April 6, 1935 to March 24, 1936, the 
defendants were Liable to pay rent at the 
enhanced rate of Rs. 20 per mensem. The 
principal plea taken by the defendants was 
that they were permanent tenants of the site 
in dispute and owners of the superstructure, 
thereon, that the plaintiff was entitled to rent 
atthe rate of Rs. 4-10-8 and that ib was not 
open to the plaintiff to ask the defendants to 
remove their superstructure from the site in 
- question. 
ancy was not permanent at its inception and 
that even if it was so, if had ceased to be a 
permanent tenancy on account of the various 
qabuliats and leases executed by the defen- 
dants in favour ofthe plaintiff. On these 

findings, the plaintiff was granted a decree 
for ejectment of the defendants from the site 
in suit and for a sum of Rs. 224 in respect of 
arrears of rent. Against this decision, the 
defendants preferred an appeal in the Court 
of the learned Additional District Judge of 
Delhi. The appeal of the defendants having 
been dismissed, they have preferred a second 
appeal to this Court. 

Before dealing with the questions of law 
involved in this « appeal, it is necessary to set 
out certain preliminary facts regarding the 
- previous history of the land in dispute. The 
site underneath the shop in dispute was a 
part of a plot of land measuring 20 bighas 
and 14 biswas situate in Mauza Jahan Numa 
outside the walls of the old city of Delhi. 
This plot of 20 bighas and 14 biswas belong- 
ed to Karim Bakhsh, the father of the plain- 
‘tiff, in the year 1851. In 1857, the Mutiny 
broke out and there was severe fighting be- 
tween the British on one side and the muti- 
neers on the other. After the capture of the 
city, ib was placed under the command of a 
Military Governor. In September 1857, the 
Military Governor attached the immovable 
property of all Muslim residents of Delhi. 
‘The British Military Camp was established 
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in close proximity to the plot of Hafiz Karim 
Bakhsh. After the suppression of the 
Mutiny, Government decided to construct a 
regular bazar in that locality and for this 
purpose leases of small sites out of this plot 
of 20 bighas and 14 biswas were granted to 
various persons on a nominal rent for the 
building of shops. The terms of the grant 
were embodied in a proclamation issued by 
the Military Governor on September 29, 
1858. This proclamation is printed in ex- 
tenso at pp. 366 and 367 of Muhammad 
Suleman v. Hari Ram (1). Asa result of 
this proclamation, four shops were built by 
one Salig Ram Bagal Aggarwal before the 
year 1860. In accordance with this pro- 
clamation, Salig Ram began to pay a rent 
of Re. 0-4-6 per annum for each one of the 
shops. The terms of the proclamation make 


“it clear that the sites were granted in perpe- 


tuity for the building of shops and that they 
were liable to forfeiture only if any shop- 
keeper was expelled from the Sadar Bazar 
on account of ‘‘misconduct.” The case of 
the defendants is that Salig Ram was their 
predecessor-in-interest and that the shop im 
dispute is one of the shops that were built by 
oe Ram Baqal Aggarwal before the year 
1860. 

After peace had been restored, it was con- 
sidered desirable to release the property of 
those Muhammadans of Delhi, who were not 
concerned in the Mutiny. Accordingly, cer- 
tain proclamations were published calling 
upon the original owners of the attached pro- 
perties to establish their innocence after 
which their property would be restored. 
Hafiz Karim Bakhsh, the father of the pre- 
sent plaintiff, was able to prove that he was 
not concerned in the Mutiny. His property 
consisting of 20 bighas and 14 biswas of land 
was, therefore, restored to him. This plot 
of 20 bighas and 14 biswas consisted at that 
time of two parts. One part comprising an 
are a of 12 bighas and 16 biswas had been in- 
eluded in the abadi of the Sadar Bazar and 
had been leased to various persons. The 
other part comprising an area of 7 bighas 
and 18 biswas was found to have been at- 
tached to the parao and the mandi on which 
stood several buildings which had been con- 
structed by Hafiz Karim Bakhsh before the 


confiscation of his property. On June 27, 


1860, Hafiz Karim Bakhsh was granted a re- 
lease in perpetuity. It was ordered that 


„Hafiz Karim Bakhsh be put in possession of 


the area attached to the parao and the mandi 
and the buildings standing thereon, of which 


(1) ILR (1940) Lah. 363; 176 Ind. Cas. 65; AI R 
1937 Lah, 370: 39P LR 602; 11 RL 15). 
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he would receive the rent in full and that 
with respect to the other part measuring 12 
bighas and 16 biswas Hafiz Karim Bakhsh 
was to receive only malikana from the 
owners of the shops. 

On January 26, 1880, Allah Bakhsh pur- 
chased four shops by means of a sale deed 
(Ex. A.-7) from Ramman Lal and Salig 
Ram Bagal Aggarwal sons of Jamna Das for 
Rs. 1,400. The sale deed recites that the 
vendors had purchased a one-half share of 
the shops from their co-sharer Ram Sahai by 
means of a registered deed, dated August 5, 
1869, and the vendors were, therefore, full 
owners of the shops which had been built on 
the site belonging to Hafiz Karim Bakhsh. 
This deed was signed by Karim Bakhsh. The 
case of the defendants is that the four shops 
purchased by Allah Bakhsh from Ramman 
Lal and Salig Ram by the sale deed, dated 
January 26, 1880, were the same shops as 
had been built by Salig Ram before the 
year 1860, that is, before the property of 
Hafiz Karim Bakhsh had been released 
by the Govt. The case of the plaintiff 
however is that the shops mentioned in 
Ex. A-7 have not been established to be 


identical with the shops built by Salig 


Ram before the release of the property by 
the Govt. The property of Allah Bakhsh 
descended to his son Abdul Rahman. Abdul 
Rahman mortgaged the shop in dispute to- 
gether with some other property in favour of 
Benarsi Das and Nanak Chandon August 17, 
1921 (Ex. D-1). In this mortgage-deed, it was 
stated by Abdul Rahman that he had mort- 
gaged to Benarsi Das and Nanak Chand 
“amla of one shop together with the rights of 
possession of the site under the amla of the 
shop.” On November 14, 1922, the defen- 
dants instituted a suit for the sale of the shop 
and obtained a decree on January 19, 1923. 
The shop in dispute was sold for Rs. 9,000. 
The certificate of sale (Ex. D-11) stated that 
“amla of the shop together with the rights of 
possession of the site under the amla” had 
been sold to the decree-holders. 

It was contended by Mr. M. L. Puri on be- 
half of the defendants-appellants that 
Ex. D-14 is a list of tenants of property over 
the land of Hafiz Karim Bakhsh, measuring 
20 bighas and 14 biswas, situate in Mauza 
Jahan Numa, that this list was prepared in 
May 1860 and that it.showed Salig Ram 
Bagal Aggarwal as the owner of four 
shops. It was urged that Salig Ram 
Baqal Aggarwal, in view of the proclamation 
dated September 29, 1858, became a perman- 
ent tenant in respect of the site of four shops. 
It was further urged that Salig Ram and 
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his brother Ramman Lal sold these four 
shops by means of a sale-deed, dated January 
26, 1880, (Ex. A-7) to Allah Bakhsh the pre- 
decessor-in-interest of the defendants and 
that the defendants therefore by virtue of the 
proclamation kecame permanent tenants of 
the sites of these four shops. Mr. Mehr Chand 
on behalf of the plaintiff-respondent stated 
that, in view of the observations made by a 
Division Bench of this Court in Muhammad 
Suleman v. Hari Ram (1), he was prepared 
to concede that Salig Ram became a perman- 
ent tenant in the year 1860 of four sites on 
which he built four shops. He, however, 
contended that there was no proof on the pre- 
sent record that the four shops built by Salig- 
Ram which bore Nos. 47 and 48 in Ex. D-l4 
were identical with the four shops purchas- 
ed by Allah Bakhsh from Salig Ram and 
Ramman Lal in the yefir 1880. In the’ 
year 1860, Salig Ram was shown as the 
sole owner of four shops. The name of his 
brother Ramman Lal does not appear in 
Ex. D-14. Further, it is clear that in 1869 
Ram Sahai was owner of one-half share of 
the four shops bought by Allah Bakhsh 
the predecessor-in-interest of the defen- 
dants. 

On August 5, 1869, the share of Ram Sahat’ 
was purchased by Ramman Lal and Salig 
Ram. If Salig Ram was the sole ower of the 
four shops in question in the year 1860, he 
would not have purchased one-half share of 
these shops from Ram Sahai in the year 1869 
If the shops which formed the subject-matter 
of the sale-deed of January 26, 1880, (Ex. A-7) 
were identical with shops Nos. 47 and 48 of 
Ex. D-14, then Ram Sahai should have been 
shown as owner of one-half of these shops 
in the year 1860. In the present case, it was 
incumbent on the defendants, in order to 
prove that they were permanent tenants of the 
site in dispute, to establish that the shop in 
dispute was built before the release of the pro- 
perty in June 1860. In order to prove their 
title they relied on Ex. D-14, entries Nos. 47 
and 48. They also relied on a sale-deed 
(Ex. A-7)as conferring a title on them. If we 
compare the recitals in Ex. A-7 with Ex. D-14, 
it appears that entries Nos. 47 and 48 of 
Ex. D-14 do not refer to the same four 
shops which were purchased by Allah Bakhsh 
by means of Ex. A-7. The learned District 
Judge was therefore right in holding that 
it has not been established that the property 
in the present suit is identical with proper- 
ties Nos. 47 and 48 of Ex. D-14. The 
question whether the property in sult 15 
identical with properties Nos. 47 and 48 of 
Ex. D-14 is a question of fact. The finding 
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of the learned District Judge on .this point 
cannot be challenged in second appeal as it 
has not been shown that this finding is vitiat- 
ed by any error in law. : 

The next contention of ‘Mr. Puri was 
that their title-deeds showed that fom 
1880 to 1925 the defendants and their 
predecessors-in-interest were the permanent 
tenants of four shops and that by virtue 
of these title-deeds they were entitled to claim 
permanent tenancy in respect of the site 
in dispute. Mr. Puri laid great emphasis 
on the fact that in Ex. A-7 it was stated 
that the amla of the shops will for ever 
continue to remain onthe sites on which it 
stands.(magar amla arazi par dawam qaim 
rahega). This contention, in my opinion, 
1s devoid: of all force. Karim Bakhsh was not 
2 party to the sale-deed of January 26, 1880, 
executed by Ramman Lal and Salig Ram in 
favour of Allah Bakhsh. The mere fact that 
Karim Bakhsh signed this sale-deed as a 
witness does not make him a party tothe 
transaction of sale. In my opinion, the words 
“magar amla arazi- par dawam quaim ra- 
-hega” in Ex. A-7 are clearly an interpolation. 
The opening lines of Ex. A-7 describe the 
property to be sold and the writer then pro- 
ceeds to give its dimensions and boundaries. 
After giving the dimensions of the property 
the words “badin hadud arbah? occur. 
Before the.hadud arbah is given, the words 
“magar amla arazi par dawam quaim ra- 
hega” have been inserted. These words 


[4 . . 
“magar amla arazi par dawam qaim ra- ` 


hega” have no connexion with the dimen- 
Slons Of the shop or with the boundaries 
thereof. The very place at which this phrase 
has been inserted is sufficient to show that 
lt 1s an interpolation in the deed. Hafiz 
Karim Bakhsh, the father of the plaintiff, 
cannot therefore be held to be bound by the 
recital in Ex. A-7. If Hafiz Karim Bakhsh is 


not bound by the recitals in Ex. A-7, he can-- 


not be bound by the recitals in the mort- 

gage deed, dated August 17, 1921 (Ex. D-1) 
or the certificate of sale, dated June 13, 1925 
(Ex. D-11). Laccordingly hold in agreement 
with the learned District Judge that it has 
not been established that the defendants 
were permanent tenants in respect of the 
Site in suit. 

The next question for consideration is 
whether assuming the tenancy of the defen- 
dants to bea permanent one at its incep- 
tion, had it ceased to be so by virtue of the 
various gabuliats executed by the defendants 
or their predecessors-in-interest in favour of 
the plaintiff. - Reference may be made in this 
connexion to four documents, Exhibit P-54 
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is a copy of a copy of a gabuliat executed by 
Allah Bakhsh, Mahbub Bakhsh and Karam 
Hahi in favour of Hafiz Karim Bakhsh, the 
father of the plaintiff, on April 2, 1880.+ By 
means of this document the rent of the sites 
of four shops was fixed at the sum of Rs. 3 
per mensem. By virtue of the proclamation 
the rent of these four sites would be Re. 1-2-0 
per annum, The next document (Ex. P-14) 
1s date? December 11, 1884. This rent deed 
was executed by Allah Bakhsh, Mahbub 
Bakhsh and Karam [Ilahi in favour of Hafiz 
Karim Bakhsh. It was stated in this rent 
deed that according to the previous lease the 
rent of the sites was fixed at Rs. 3 per mensem 
and that 


‘the landlord is now asking us, the tenants, to vacate 
the sites, and that we have therefore enhanced the 
rent to Rs. 9 per mensem instead of Rs. 3.” = 


The period of the tenancy was to be ten 
years but incase default was made in pay- 
ment of rent for three successive months 
the clause relating to the period of tenancy 
was to be considered cancelled. The owner 
of the site was to. have the right of eject- 
ment after the expiry often years and the 
right of increasing the rent as before. In 
case the tenancy was transferred to some 
one else, the clause relating to the period 
of tenancy was to become ineffective. The 
next rent deed (Ex P-24) was executed by 
Karam Ilahi and Mohammad Ibrahim on 
January 15, 1896. By means of this rent 
deed the tenancy was taken up by Karam 
Ilahi, one of the old tenants, and Moham- 
mad Ibrahim who was the son of Allah 
Bakhsh, one of the original tenants, and the 
rent was enhanced from Rs. 9 to Rs. 12 per 
mensem and the period of tenancy was to be 
five years. The other terms of the tenancy 
with respect to ejectment and enhancement 
of rent after the period of five years were 
the same asin Ex. P-14. The last rent deed 
(Ex. P-52) was executed on August 7, 1901, 
by Karam Ilahi and Mohammad Ibrahim. 
By this deed the rent was raised from Rs. 12 
to Rs, 14 per mensem. The tenancy was for 
a period of five years. and the other condi- 
tions in respect of ejectment and enhance- 
ment of rent were the sameas in the previous 
deeds. ` -> 

A great deal of argument was addressed 
to me as to whether Ex. P-54 being a copy 
ofa copy of the gabuliyat dated April 2, 
1880, was admissible in evidence. Mr. Mehr 
Chand contended that though Ex. P-54 was 
a copy of the copy, it was stated by Abdul 
Khaliq in the witness-box that he had com- 
pared this copy of a copy with the original. 
In these circumstances, the learnéd Counsel 
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contended, Ex. P-54 must be regarded as a 
copy of the original.. It was further urged 
that no objection had been taken as the time 
when Ex. P-54 was tendered in evidence. 
Originally, when Ex. P-54 was sought to be 
made a part of the record objection was 
taken that it was inadmissible in evidence 
as the loss of the original had not been 
proved. A month or so later, the logs of the 
original was proved by ‘oral evidence and 
then Ex. P-54 was tendered as secondary 
evidence and at that time no objection was 
taken. JI am, therefore, inclined to the view 
that Ex. P-54 is admissible in evidence. I am 
not, however, convinced whether the con- 
cluding portion of Ex. P-54 represents the 
true state of affairs. The point is not one of 
great importance as two of the most impor- 
tant terms of “Ex. P-54 have been. repeated 
in the rent deed dated December 11, 1884 
(Ex. P-14) There is no question as to the 
admissibility and genuineness of Exs. P-14, 
P-24 and P-52. It is established on the record 
therefore that though the rent by virtue of 
the proclamation was Re. 1-2-0 per annum 
in the year 1858, it was enhanced to Rs. 3 
per mensem in 1880. 
Againthe rent was enhanced in 1884 to 
` Rs. 9 per mensem, in 1896 to Rs. 12 mensem 
and in’ 1901 to Rs. 14 per mensem. By 
virtue.of the proclamation the sites were 
liable to forfeiture’ only. in case of ‘‘miscon- 
duct.” But means of Exs. P-14, P-24 and 
P-52 the tenants undertook to pay rent re- 
gularly every ‘month, and in case of default 
in payment of rent for three successive 
months they. were liable to eviction. By 
means of these rentdeeds therefore a new 
clause providing for the ejectment of the 
tenants from the sites in question was intro- 
duced. Again, the rent deeds executed in 
1884, 1896, and 1901 were for ‘specified 
periods of ten, five and five years respective- 
ly. The fixation of periods of ten, five 
and five years is inconsistent with the con- 
tinuance of a permanent tenancy. By 
means of Exs. P-24 and P-52 the sites were 
given on rent to Mohammad Ibrahim also 
who was not one of the tenants in the year 
1884. Iam, therefore, of the opinion that 
even if the predecessors-in-interest of the 
defendants were permanent tenants at the 
time of the inception of the tenancy, the 
tenancy ceased to be permanent from. the 
year 1880. It could not possibly: be regard- 
ed aS a permanent tenancy in the years. 
1884, 1896 or 1901 when the defendants’ 
predecessors-in-intérest executed rent deeds 
for specified periods of time and admitted 
their liability: to ejectment and enhancement 
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of rent. -The words “Ta miad mazkur nah 
malik ko ikhtiyar be dakhal karne ka hai 
Nah ham chhor sakte hain” in the rent 
deeds of 1884, 1896 and 1901 necessarily 
imply that after the different periods men- 
tioned in these rent deeds the landlord would 
have the right to eject the tenants. There 
was an express novation of contract by the 
execution of successive «ent deeds. It fol- 
lows therefore that Abdul Rahman was not 
a permanent tenant in the year 1921 when 
the defendants acquired the mortgagee rights 
oron June 13, 1925 when the defendants 
purchased the site in dispute. 

Mr. M. L. Puri relied on Mohammad 
Suleman v. Hari Ram (1) at p. 384“ Priya- 
nath Ghose v. Surendra Nath Das (2), Com- 
missioner of Income-tax v. Visheshwar 
Singh (3), Ramanuja v. Midnapore Zamin- 
dary Co. Ltd. 14 Ind. Uas. 729 (4) and 
Bhagwati Prasad v. Balgobind (5) in sup- 
port of his contention that enhancement of 
rent by mutual agreement and the inser- 
tion of a default clause do not necessarily 
convert a permanent tenancy into a tenancy- 
at-will. These rulings, in my opinion, are not 
of any assistance in the present case, as in 
none of these cases was a definite period of 
tenancy fixed by means of subseqnent agree- 
ments. In some of these cases the default 
clause existed in the original agreement 
creating the permanent tenancy and provi- 
sion for enhancement of rent was also 
made in theoriginal agreement. In others 
enhancement of rent was agreed upon on 
threat of eviction but no period of tenancy 
was fixed: In the present case, the leases 
of 1884, 1896 and 1901 fixed definite periods 
during which the tenancy was to continue 
and also contained provision for the eviction 
of the tenants. 

Mr. Puri strongly relied on a Division 
Bench ruling of the Madras High Court re- 
ported in Manavedan Thirumalpad v. Parry 
& Co. (6). In that case during the currency 
of a lease for a long period of a large 
extent of land for coffee cultivation, the 
lessee accepted a second lease of a portion 
of the land for a shorter period- for gold 
washing mining purposes and, on the ex- 


piry of the latter lease and before the expiry 
(2) Al R 1922 Cal. 511; 69 Ind. Cas. 992; 35 C L 
440; 26C W N 657. : 
(3) A I R 1940 Pat. 24; 187 Ind. Cas, 691; 18 Pat. 805; 
6 B R 524; 12 RP 629. © eo dee 
(4) 14 Ind. Cas. 729;16 C W N 725. ~- 
' (5) AIR 1933 Oudh 161; 142 Ind. Cas. 885. 8 Luck. 
377; 100 W N 55; Ind. Rul. (1931) Oudh 136; 17 R 
D 160; L R 14 A (O) 113. EA a 
(6) 48 M 815; 90 Ind. Cas. 729; A I R 1925. Mad. 
1277; 49 M L J 390. ' ' i | 
"Page of I. L. È. (1940) Lah, — [Ed] - Ni 
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of the first, the lessor sued to ejéct the 
lessee from the lands comprised in the 


second lease and for recovery of the value 
of the goldmining plant removed by him. 
It was held that the rule of’ English Law 
that the acceptance of a second lease by fhe 
lessee operates as an implied ‘surrender of 
the prior lease does. not apply to cases 
where the subsequent lease is not incom- 
patible with the prior lease. In the re- 
ported case the second lease was not incom- 
patible with the first; as the second lease 
granted a certain mining right to the lessee 
which he could not exercise by virtue of 
the first lease. Moreover, the second lease 
provided thatthe rent under the first lease 
should not be reduced by reason of the 
second lease. The second lease was an in- 
dependent transaction regarding a small 
area for a particular purpose and the 
second lease was therefore rightly held 
hot to amount to a surrender of the prior- 
lease. 

The facts of the present case are entirely 
different. The alleged permanent lease 
was for building purposes. The rent deeds 
executed in 1884, 1896 and 1901 were for 
the sarñe purpose. In these circumstances. 
the execution of these rent deeds for specified 
periods, in my opinion, amounted to a sur- 
render of the previous permanent lease as- 
suming that there was a permanent tenan- 
cy in thiscase. Reference may be made in 
this connection to a ruling of their Lordships 
ofthe Privy Council reported in Dhanna 
Maly. Moti Sagar (7) in which it was held 
that regard being had to the continued 
payment of the enhanced rent, which was 
inconsistent with the tenancy being perma- 
nent, and to other facts of the case, the 
tenancy was not permanent; and that the 
High Court had rightly made a decree for 
ejectment, recognizing however, the tenants’ 
right to remove their buildings. It was held 
by Bhide, J.,in Hamid Ullah v. Abdul 
Khalig (8) that where a permanent tenant 
or his predecessors-in-title execute leases 
containing conditions inconsistent with 
permanent tenancy, in favour of the land- 
lord or his predecessors-in-title, a strong 
presumption against permanent tenancy 
arises and it is for the tenants to show that 
the tenancy is permanent and why they ac- 
cepted such conditions. This ruling is of 
particularimportance as it deals with cer- 
tain shops built on portions of the plot of 20 

(7) 8 L573; 101 Ind. Cas. 355; A I R1927 P C 102; 


54 Í A178;52 M L J666; 29 Bom. L R 870:31 C W 
N677; (1927) MW N 481(P 0 


(PO). 
(8) ATR 1937 Lah. 56; 165 Ind. Cas. 322; 38-P L R 
925;9RL22, 2-7 ; 
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bighas and 14 biswas in village Jahan Numa- 
part of which is the subject-matter of liti- 


gation in the present case. It is stated in. 


Redman’s Law of Landlord and Tenant, 
Edn. 8, at p. 562 that : - 

“there cannot be two concurrent tenancies of the 
same premises, and therefore, if during the continuance 
of alease, the landlord, with the assent of the tenant, 
grant anew lease, the previous lease is surrendered 
by operation of law; or, in other words, the tenant 
having as$ented is estopped from afterwards denying 


the landlord’s power to grant the new lease, which 


he could only do, assuming the old lease to be sur- 
rendered.” i ; 


In the present case, by executing three 


rent deeds for periods of ten, five and five 
years respectively the tenants admitted that 
the landlord had the right to evict them 
after the expiry of the respective period of 
the leases. Illustration to cl. (f) of s. 111, 
T. P. Act, leads tothe same conclusion. I, 


accordingly, hold that even if the tenancy 
-was a permanent one at its inception, it 
ceased to have a permanent character after. 


the execution of the leases referred to above 
and that Abdul Rahman was not a perma- 


nent tenant inthe year 1921. The defen- | 


dants cannot therefore, claim greater rights,” 
than their predecessor-in-interest possessed 7 


himself’ For the reasons given above, . I 


affirm the decision of the Courts below and. 
dismiss this appeal with costs. There is.no 


force in the cross-objections preferred on 
behalf of the plaintiff for enhanced rent at 
the rate of Rs. 20 per mensem. These cross- 
objections are also dismissed. No order as to 
costs so far as the cross-objections are con- 
cerned. 


D. Appeal dismissed. 





RANGOON HIGH COURT 
Letters Patent Appeal No. 8 of 1940 
December 17, 1940 
Roperts, C. J. AND DUNKLEY, J. 
MA HMWE YAI AND anorHeR—APPELLANTS 
VETSUS 


DAW WIN THA—RESPONDENT - 

Limitation Act (IX of 1908), s. 5, Art. 156—It is 
duty of Court to take care that its act does no injury 
to any of suttors—First Appellate Court pronounce- 
ing judgment without notice to parties, contrary to 
O. XLI, r. 30, Civil Procedure Code (Act V of 
1908)—Appellant in second appeal, tf entitled to full 
statutory pertod from date of his knowledge of judg- 
ment. 

The dictum. that one of the first and highest duties 
of all Courts is to take care that the act of the Court 
does no injury to any of the suitors should be read. 
together with s. 5, Lim. Act, and the expression 
“ sufficient cause’’ used therein should not be con- 
strued. in :too narrow a sense. A litigant is entitled ta 
expect that the infringement of the rules and orders of 


~ 
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the Court by the Judge should not hamper him in his 
appeal. Where, therefore,.the lower Appellate Court 
grants a decree tothe appellant but in.-contravention 
of the provisions of O. XLI, r. 30, Civil P. C., pro- 


nounces the judgment some weeks later without giv- 


ing notice to the parties, thé appellant in second ap- 
peal from such decision cannot be prejudiced by the 
irregularity committed by the first Appellate Court and 
under s.5 must be granted the period allowed by 
statute in which to file the second appeal from the 
date on which he came: to know of the judgment of 
the first Appellate Court. It would be to put anew 
‘standard into the law of limitation to say that when a 
Court made a mistake of this character the appellant 
was only to be given such time asthe superior Court 
might in the exercise of its Judgment think reason- 
able. The standard of what is reasonable depends 
upon the’ period of limitation which the Legislature 
has sought:to impose in the first case. Rodger v. 
Comptoir D’Escompte de Paris (1) and 27 Ind. Cas. 
784 (2), relied on. N 

“ Diligence ” is nota word which occurs ins. 9, 
Lim. Act, and although it is frequently referred to 
in judgments on the meaning of this section, the ques- 
tion of diligence arises only in cases, where there has 
been a delay beyond the period of limitation after the 
judgment, from which the appeal is preferred, has 
been delivered in accordance with law. Under that 
section all that the appellants have todoisto satisfy 
the Court that they had sufficient cause for not pre- 
oe the appeal within the period of limitation al- 
owed. - 


L. P. A. from the decree of the High Court, 
dated March 19, 1940. 

Mr. R. M. Sen, for the Appellants. 

Mr. P. K. Basu, for the Respondent. 


Roberts, C. J.—In Rodger v. Comptoir 
D'Escompte de Paris (1), at p. 479, Lord 
Cairns said : l 

“Their Lordships areof opinion that one of the first 
and highest duties of all Courts is to take care that 
the act ofthe Court does no injury to any of the 
suitors, and when the expression ‘the act of the Court’ 
is used, it does not mean merely the act of the primary 
Court, orof any intermediate Court of appeal, but the 
act of the Court as a whole from the lower Court 
which entertains jurisdiction over the matter up to the 
highest Court which finally disposes of the case. It is 
the duty of the aggregate of those tribunals, if I may 
use the expression, to take care that no act of the Court 
in the course of the wholeof the proceedings does an 
injury to the suitors in the Court.’ 


“This dictum appears to me to be one which 
it is useful to read together with s. 5, Lim. 
Act, decided authorities on which show that 
the expression “‘sufficient cause” used there- 
inisnot to be construed in too narrow a 
sense. In the present appeal the respondent 
brought a suit for possession and was refused 
a decree in the Township Court, but the 
Assistant District Judge allowed her appeal 
and granted her the decree sought for. Much 
to our regret, we notice that the Assistant 
District Judge who tried this case at Sando- 
way,- returned to Akyab and delivered his 
judgmant in-Akyab some weeks later, on 

(1) (1871) L R:3 R C 465 (475); 40 LJ PO1;24 LT. 


. =” 


111;19 W R 449; 7 Moo, BO (N 5) 314. | 
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July 29, 1939, without observing the pro- 
visions of O. XLI, r. 30, in which it is clearly 
stated that an Appellats Court shall’ pro- 
nounce judgment in open Court either at once: 
or af some future date of which notice shall 
be given to the parties or their Pleaders. 
The consequence of this infringement of the. 
rule was that in many senses the judgment. 
was incomplete,’ althougheno doubt technical- 
ly the time by which limitation must be coni- 
puted runs fromthe date of its pronounce- 
ment at Akyab. It was incomplete because: 
for example, a judgment thus delivered, 
which contained an injunction ordering one 
of the parties to refrain from doing a parti- 
cular act for a period oftwo months, let us. 
say, would be inchoate until the party 
sought to be restrained had notice of what. 
the Court had said. And it, was incomplete 
in this sense, that no one could suppose that 
between July 29,and September 25, upon 
which date the parties became aware that. 
judgment had been given any step could be 
taken by way of prosecution of an appeal. 
When the parties were informed in the 
Township Court of Taungup of what had 
happened two months later, it is said by Mr. 
Basu that the unsuccessful litigant knew that. 
time had begun to run already, and that. 
therefore the period within which he should 
prefer his appeal had been cut down by this. 
amount ; andthat therefore if he seeks to: 
obtain the benefit of s. 5, Lim. Act, he must 
show that he has sufficient cause for not pre- 
ferring the appeal within the ‘cut down” 
period and must satisfy the Court as to each 
day’s delay. In my opinion, this is too nar- 
row a view to take of s. 5, Lim. Act. It 
seems to me that a litigant is entitled to ex- 
pect that the infringement of the rules and 
orders of the Court by the Judge’ should not 
hamper him in his appeal; and if he isal- 
lowed a reasonable time within which to: 
bring that appeal, the best way of finding 
out what time is reasonable is to consult the 
article and to assume that 90 days will bea. 
reasonable time. No doubt, if after the ex- 
piration of that period of 90 days, he seeks 
for a further period, he must then show that. 
he has acted with due diligence ; but I can- 
not think that it is right to make the position 
of a would be appellant worse and to hasten 
the steps by which he seeks’ to obtain what 
he beliéves to be his rights because a mistake 


- has been made of this character in the Court. 


below. The casein Ma Me Thin v. Maung 
San Lun (2), shows that if an appeal is bar- 
red entirely ‘through the negligence of the 


~ 
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Judge in not giving notice to the parties of 
his intention to deliver judgment, as requir- 
ed by the order applicable to an original 
suit, viz., O. XX, r. 1, the appellant cannot 
be held responsible and the appeal should be 
admitted. e 

Mr. Basu has wisely conceded that if in 
this case the appellant could show that only 
a week were left, éhere would be no diff- 
culty in holding that s. 5, was applicable. It 
Seems to me that it would be to put a new 
standard intothe law of limitation to say 
that when a Court made a mistake of this 
charactar the appellant was only to be given 
such time as the superior Court might in the 
exercise of its judgment think reasonable. 
In my view the standard of what is reason- 
able depends upon the period of limitation 
which the Legislature has sought to impose 
in the first case. “This appeal must therefore 
be allowad, and the case must go back to be 
heard by the learned Judge in second appeal 
upon its merits. The respondent must pay 
the costs of this appeal in any event Advo- 
‘cate’s fee eight gold mohurs. 


Dunkley, J.—I am ofthe same opinion. 
As soon as it was conceded on behalf of the 
respondent—as, of course, it had to be con- 
ceded—that after the appellants had obtein- 
“ ed knowlege of the judgment in first appeal, 
which had been passed against them in con- 
travention of the provisions of O. XLI, r. 30, 
‘Civil P. C., they must be granted some time 
in which to file their second appeal, then, in 


my opinion, the case for the respondent broke - 


‘down. Mr. Basu. contends, as the learned 
Judge on second. appeal has held that the 
time which should be given isa time which 
is reasonable in all the circumstances. of the 
‘case. How is it to be decided what is a 
reasonble time in any particular case? Sure- 
ly it cannot depend on the opinion of.a par- 
ticular Judge, with possibly an incomplete 
knowledge of all the relevant circumstances, 
as to the period within which the second 
appeal could be filed if the appellants acted 
‘with due diligence. A “reasonable time” 
must be held by the Court to be the time 
which the Legislature has decided to be the 
reasonable time for the purpose of the Lim. 
Act. In sucha case as this, no question as 
to whether the appellants have acted with 
‘diligence arises. ‘Diligence’ is not a word 
which occurs in s. 5, Lim. Act, and although 


it is frequently referred to in judgments on ` 


the meaning of this section, the question of 
‘diligence arises only in cases where there 
- ‘thas been a delay beyond the period of limita- 
` tion after the judgment, from which the ap- 
‘peal is preferred, has been delivered in‘ ac- 
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cordance with law. Under that section all 
that the appellants have to do is to satisfy 
the Court that they had sufficient cause for 
not preferring the appeal within the périod 
of limitation allowed. On that point the 
dictum of Lord Cairns in Rodger v. Comptoir 
D’Escompte de Paris (1), at p 475*, to which 
my Lord the Chief Justice has .referred, is, 
in my gpinion, conclusive in favour of the 
appellants: Actus curie neminem gravabit. 
The appellants cannot be prejudiced by the 
irregularity committed by the learned Assis- 
tant District Judge, andif they are not to 
be prejudiced thereby they must be granted 
the period allowed by statute in which to 
file their second appeal from the date on 
which they came to know of the, judgment 
of the Assistant District Court. Hence, in 
this case the appellants must be allowed 90 
days from September 25, 1939, and up to 
this limit any delay beyond the strict statu- 
tory period of limitation allowed by Art. 156, 
must be excused under the provisions’ of 
s. 0, Lim. Act. 

S. l Appeal allowed. 
 *Page of (1871) L. R. 3 P, C.—[Ed] 








MADRAS HIGH COURT 
S. R. Nos. 28997, 28981 and 28984 of 1938 
August 11, 1939 
VENKATARAMANA Rao, J. 
BALAVENKATARAMA CHETTIAR . 
AND OTHERS—APPELLANTS 
Versus 
MARUTHAMUTHU CHETTY AND 


ANOTHER—RESPONDENTS 

Court Fees Act (VII of 1870), Sch. II, Art. 17-B— 
Applicability of Art. 17-B—Suit on pro-note decreed 
against trustees in their personal capacity—They in 
appeal contending that they were liable as trustees 
and not personally—Court-fee payable. 

Before a subject-matter in dispute can be said to be 
incapable of valuation, it must be established that it 
is not even possible to state approximately what would 
be the money value of the liability which a person 
seeks to get rid of by the judicial decision, that is by 
no possibility could it be stated approximately what 
would be the money value of the detriment that a 
person may suffer by reason ‘of the adverse decision 


against him. 


Where the trustees against whom a suit on a pro-note 
had been decreed in their personal capacity contended 
in appealthat they were liable only as trustees and not 
personally: . 

Held, that it could not be said that the subject-matter 
of the appeal was incapable of valuation within the 
meaning of Art. 17-B, Sch. II, Court Fées Act, because 
in appeal, they in fact sought to-gét rid of their 
liability to theextend of both their person and property 
in respect of the amount that had been decreed against 
them. Consequently, the appellants must pay ad valorem 
court-fee on the decretal amount. 154 Ind. Oas. 330 (1), 
159 Ind. Cas. 752 (2), distinguished. ` i a 
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Mr. B. 7V. Viswanatha Aiyar, for the Ap- 
pellants.;- 

Order.—The question ii decision in this 
refefence is, what. is the correct court-fee 
payable on- the three memoranda of second 
appeals preferred against the decrees of the 
learned District Judge of Coimbatore in 
A. S. Nos. 290 and 291 of 1937 and 174 of 


1938? The suits out of which these second - 


appeals arise were brought on three promis- 
sory notes. The main defence was that the 
appellants were: not liable on the notes as 
the amounts’ were borrowed for -the benefit 
of Kannika Parameswari Amman Temple 
of Peria Nagamam by them as trustees 
thereof and that a decree ought to be passed 
against the properties of the said temple in 
their hands. The decision of the learned 
District Judge was that two of the promis- 
sory notes purported to be executed by 
them in their individual capacity and not as 
trustees on behalf of the said temple and 
though there was a reference to the trust in 
the body of the third promissory note, the 
executants did not sign the said note as 


trustees and therefore’ they were personally ° 


liable on all the three notes. The legal 
effect of this decision of the learned Judge 
is that the executants are not only liable 
to be arrested in execution of the decrees 
against them, but also the properties they 
own and possess are liable to be proceeded 
against for the satisfaction of the. said de- 
crees. Thus, they seek to get rid of their 
liability against their person and property 
to the extent of the amount that has been 
decreed against- them. On these facts the 
learned: Master took the view that an ad 
valorem court-fee has to be paid on the value 
mentioned in the memorandum of appeals, 
that is, the amount of the decrees which have 
been passed against them. 

. It is contended- by Mr. Viswanatha Iyer, 
the learned Counsel for the appellants, that 
the subject-matter of the appeals is incap- 
able of valuation and that the correct court- 
fee has been paid under Art. 17-B of Sch II, 
Court Fees Act. He submits that he was 
not bound to pay the ad valorem court-fee 
because the appellants were not disputing 
the amount of liability but were only con- 
tending that they were not personally liable. 
He relid on Jagannath v. Laxmibai (1) and 
Bulaqi Das v. Lalchaad (2), in support of 
his contention. Article 17-B of Sch. Il, 
Court Fees Act, runs thus : 


“Plaint or memorandum of a ppeal in every ‘gait 

(1) 59 B 439; 154 Ind. Cas. 380; AIR 1935 Bom 111; 
36 Bom L R 1220; 12R B324. 

(2) A I R 1934 Lah 865; 155 Tnd. Cas. E 36 PL 
R 104; 7RL69 0. D aui 
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where it Is not possible to estimate at a money value 
the subject-matter in dispute and which is not, -other- 
wise provided for by this Act.” 


The question therefore is, -is it not ‘pos- 
sible to estimate at a money value the 
subject-matter in dipute in these appeals ? 
Before a sulfject-mater in dispute can be 
Said to be incapable of valuation, it must 
be established that it is not even possible to 
state approximately what would be the 
money value of the liability which a person 
seeks to get rid of by the judicial decision, 
that is by no possibility could it be stated 
approximately what would be the money 
value of the detriment that a person may 
suffer by reason of the adverse ` decision 
agains him. What is really contended for 
in these appeals is that the appellants ought 
to have been made liable in the capacity of 
trustees in ‘which case only the trust pro- 
perty in their hands could be held liable 
but they are sought to be made liable in 
their individual capacity which has the re- 
sult of affecting their individual person and 
their individual property. As aforesaid by 
the appeals they seek .to get rid’ of their 
liability to the extent of both their person 
and property in respect of the amount that 
has been . decreed against them. The con- 
tention therefore that the subject-matter is 
incapable of valuation is unsustainable. Mr. 
Viswanatha Iyer relied very strongly on 
s. 28, Negotiable Instruments Act, which 1 is 
to the following effect : 

- “An agent who signs his name to a promissory 
note without indicating thereon, that he signs as agent, 
or that he does not intend thereby to incur personal 
responsibility, is liable T on the instrument, 


except to those who induced him to sign upon the 
belief that the principal only would be held liable.” 


He contends that one of the defences of the 
appellants was that the plaintiff was aware 
of the fact, that the borrowing was made on 
behalf of the tr ust, that they were induced 
to sign the promissory notes in the belief 
that the temple only would be held liable 
and that if this defence is upheld in their 
favour, it would result in the passing of a 
decree against the trust property and not 
against them personally and what they are 
now seeking to do in these appeals is only 
to: get rid of their personal liability. This 
contention does not appear to me to be 
sound. If the defence which they have 
raised is upheld, it would involve the dis- 
missal of the appeal and not the passing of 
a decree against the trust property in their 
hands. Ever assuming that a decree could 
be passed against the trust property in their 
hands, the decree in so far as it negatives 
their personal liability in that their person 


300 


and personal property will not be proceeded 
against is a decree which will be passed in 
their favour not as trustees but in a different 
capacity and therefore it cannot be said that 
it 1s incapable of valuation. If the appellents 
had been sued as trustees anda decree had 
been passed against them’ personally and 
also against the trust property in their hands 
and an appeal wag preferred against the 
Said decree on the ground that they could 
not be rendered liable personally in the sense 
that they could not be arrested in execution 
of the decree, it may be urged that it is not 
possible to estimate the liability they are 
seeking to get rid of. But the case here is 
different and I do not propose to examine 
the soundness of this view. Both the cases 
on which Mr. Viswanatha Ayyar relied are 
distinguishable om the facts of these cases 
and it is not necessary to canvass the correct- 
ness or otherwise of those decisions. 

In Jagannath v. Laxmibai (1), a decree 
was passed against the defendant personally 
though he was sued as the heir of the original 
pea The defendant did not dispute the 

ability of the property which came into his 


hands after the death of the debtor but con- 


tended that he was not liable to be proceeded 
against in the sense that he could not be 
arrested in execution of the said decree nor 
the property which he owned and posseseed, 
apart from the property which he inherited 
from the debtor, is liable to be proceeded 
against. Murphy, Offg. C. J., took the view 
that as the assets in that case were sufficient 
to enable the decree-holder to recover the 
full amount due, it was not possible to 
estimate the money value of the Liability 
which would remain after the exhaustion of 
the decree-holder’s remedy against the said 
assets. This case therefore is distinguishable 
from the present appeals. Bulaqi Das v. 
Lalchand (2) is also asimilar case where a 
person admitted his liability in respect of 
his share inthe joint family property but 
disputed the personal liability in respect 
thereof. The view of the learned Master 
that the appellants should pay ad valorem 
court-fee is sound and I therefore confirm 
his decision. Time six weeks for payment of 
court-fee from to-day. 


N.-D. Order accordingly. 
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LAHORE HIGH COURT 
Civil Revision No. 24 of 1940 
January 15, 1941 : 
TEK CHAND AND BECKETT, JJ. 
Messrs. AMAR NATH-SHADI LAL— 
PLAINTIFFS—PETITIONERS 
VETSUS 
Messrs. S. DHONDUSA DHAKTAPPA 
AND BROTHERS— DEFENDANTS— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 20—Cause 
of action—Contract of sale of goods—-Place of deli- 
very—Delivery to railway company is delivery to 
buyer. i 

The plaintiff brought ‘a suit in a Court of the place 
where he was carrying on business against the de- . 
fendants residing at another place on a contract of 
sale of goods. It was found that the payment was 
also to be made at the place of the defendants. Under 
the contract the plaintif had asked for the goods to 
be dispatched from the place of the defendants by 
rail to them at their expenses : i 

Held, that the Court of the place where the plaint- 
iff carried on business had no jurisdiction asno part 
of cause of action arose there. The place of delivery 
was the place of the defendants as the railway was.the 
agent of the plaintiff to receive the delivery and delivery ` 
to it would be deemed to be a delivery to the plaintiffs. 
56 Ind. Cas. 192 (1), 73 Ind. Cas. 205 (2), 59 Ind. 
359 (3) and 153 Ind. Cas. 111 (4), distinguish- 


C. R. against the order of the Additional 
Judge, Small Cause Court, Amritsar, dated 
December 13, 1939 


Bakshi Bhagat Ram, for the Petitioners. 
Mr. Amar Nath Grover, for the Respon- 
dents. : 


Tek Chand, J.—This is a petition for 
revision of the order of the Additional Judge, 
Small Cause Court, Amritsar, returning the 
plaint for presentation in the proper Court. 
The plaintiff is a firm carrying on business 
at Amritsar. The defendants are dealers in 
gota at Bangalore. The plaintiffs alleged 
that they had agreed to purchase from the 
defendants a certain quantity of gota but the 
defendants had failed to give delivery. They, 
accordingly, brought a suit against the: de- 
fendants in the Court of Small Causes at 
Amritsar for recovery of Rs. 196 as damages 
for breach of contract. The defendants 
pleaded, inter alia, that the Amritsar Court 
had no jurisdiction to entertain the suit as 
no part of the cause of action arose there. 
The Additional Judge, Small Cause Court, 
upheld the plea and has returned the plaint 
for presentation in the proper Court. The 
contract was entered into by correspondence. 
It is admitted by the petitioners that their 
offer to buy the goods was accepted by the 
defendants at Bangalore and, therefore, the 
contract must be taken. to have been com- 
pleted there. Itis contended, however, that 
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_ the payment: was to be made at Amritsar 
and delivery was also to be given there. 
After reading the evidence and hearing 
Counsel, we cannot find that this was so. It 
is conceded that no express condition to 
this effect is to be found in the correspond- 
ence, but it is urged that this must be 
inferred from the course of previous dealings 
between the parties. So far as payment is 
concerned, the evidence does not establish 
that it used to be made invariably at Amrit- 
sar, and. as regards delivery the plaintiffs 
had asked for goods to be dispatched from 
Bangalore by rail to the plaintiffs at their 
expense. The Railway was, therefore, the 
agent of the plaintiffs to receive delivery at 
Bangalore. Aslaid down in s. 39, Sale of 
Goods Act, where, in pursuance of a contract 
of sale, the seller is authorized or required 
to send the goods to the buyer, delivery of 
the goods to a carrier, whether named by 
the buyer or not, for the purpose of trans- 
mission to the buyer, is prima facie deemed 
to be delivery of goods to the buyer. 

The learned Counsel for the petitioners 
has cited several rulings but they are all 
distiguishable. In Abdur Rashid v. Sizing 


Material Co. Ltd. (1) and Hira Nand Murli 


Dhar v, Gurmukh Rai Radhakishen (2), 
delivery had been agreed to be made against 
payment at the place of business of the 
buyer. The contract was, therefore, to be 
performed at the purchaser's place of busi- 
ness, and part of the cause of action clearly 
arose there. In Ram Lal v. Bhola Nath (3) 
and Mohammad Esuf Rowther v. M. 
Hateem & Co. (4), the goods were to be 
sent by rail and the Railway receipt was to 
be despatched per V.-P. P. Here, again, 
delivery was against payment, which was to 
be made by the buyer at his place of resi- 
dence. In the present case no part of the 
cause of action arose at Amritsar, the con- 
tract was completed at Bangalore, payment 
was to be made at Bangalore andthe deli- 
very also was to be there. The learned Judge 
was, therefore, right in holding that he had 
no jurisdiction to entertain the suit. The 
petition for revision fails and is dismissed 
with costs. 

D. Ah E ~- Petition dismissed. 


(1) 42 A 480: 56 Ind. Cas. 192; AIR 1920 All. 142; 
i8 AL J 566. 

(2) A I R 1923 Lah. 427; 73 Ind. Cas. 209. 

(3) 42 A619; 59 Ind. Cas, 359; AIR 1920 All. 6: 
18 ALJ 749. 

(4) AI R 1934 Mad, 581; 153 Ind. Cas. 111; 67 ML 
a 296; 40 L W 498; (1934) M W N 1011; 7 R 'M 
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“MAYANDI CHETTIAR V. MADURA MUNIOIPALITY (MADR.) 


MADRAS HIGH COURT 
Second Appeal No, 562 of 1937 
September 19, 1940 
_ Lgacu, C. J. AND Horwitz, J. 
MAYANDI CHETTIAR—APPELLANT 
| oo versus 
. MADURA MUNICIPALITY THROUGH ITS 
COMMISSIONER— RESPONDENT 

Madras District Municipalities Act (V of 1920), 
ss. 216, 338, 339—Completion of building without sane- 
tion—Direct action, tf can be taken under ss. 338 and 
339—A pplicability of s. 216 in such case—Option to 
proceed under s. 216 or 338—Second. appeal—Concur- 
rent finding as to amount of loss — Quantum of 
damages cannot bë questioned in second appeal. 
~ Sections 338 and 339, cannot be properly applied in 
the case of building because s. 216 specifically provides 
what shall be done when there is an infringement of the 
building regulations. Therefore except in the case of 
buildings, direct action may be taken under ss. 338 and 
339. Section 216 applies to a case where A person has 
completed a building without sanetion. The completion of 
a building as well as the commencement of a building 
are within the scope of s. 216. The fact that the word 
‘may’ is used in sub-s. (1) of s. 216 does not leave it 
to the option of the executive authority to proceed 
under s. 2160r s. 338. The executive authority may 
not deem it necessary to take any action, but if he does 
he must proceed according to s. 216. [p. 303, col. 2.] 

Where the amount of loss suffered by a party has been 
assessed by both the lower Courts at particular amount 
the quantum of damages is not open to argument in 
second appeal: 

S. A. against the decree of the Sub-Judge, 


Madura, dated January 21, 1937. 


Mr. T. L. Venkatarama Iyer, for the 
Appellant. | 

Mr. C. S. Rama Rao Saheb, for the Res- 
pondent. 


Leach, C. J.—By an order dated August 
10, 1931, the Provincial Govt. superseded 
the Madura Municipal Council and appointed 
a special officer to carry out the functions 
of the Council for a period of one year 
from August 14, 1931. This order was passed 
under the provisions of s. 41 (1), Mad. 
District Municipalities Act, 1920. On June 
7, 1932 the special offieer caused a building 
belonging to the appellant to be demolished. 
Thereupon the appellant filed in the Court 
of the District Munsif, Madura Town, the 
suit out of which this appeal arises for the 
recovery of damages. The suit was sub- 
sequently transferred for hearing to the 
Court of the District Munsif, Madura Taluk, 
who held’ that the appellant’s contention 
was well founded and gave him a decree 
for Rs. 100 with costs. The respondent 
Council appealed to the Subordinate Judge 
of Madura, who reversed the decree of the 
District Munsif on the ground that the special 
officer had acted within the law. The appel- 
lant now appeals to this Court and asks for 
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the restoration of the decree of the Court of 
the District Munsif. 

Before referring to the sections of- the 
Mad. District Municipalities Act, 1920, 
which have application, it will be convenfent 
to state the facts. On June’ 25, 1931 the 
appellant applied to the Council for sanc- 
tion to erect a building for the purpose of 
storing therein oil manufactured by him and 
submitted plans, as was required by the 
building regulations. On July 17, the Sani- 
tary Inspector reported that he had no 
objection to the erection of the building, but 
without waiting for the sanction of the exe- 
cultive engineer the appellant commenced to 
build and completed the work. On July 20, 
1931 the executive engineer called upon the 
appellant to submit aplan of the layout of 
the whole‘surveynnumber, The lawful re- 
quirement was however not complied with 
until May 9, 1932. After the executive 
engineer had on July 20, 1931 called for a 
plan of the layout of the whole survey 
number no further communication was ad- 
dressed to the appellant until May 5, 1932, 
when the special officer issued a notice, pur- 
porting to be pursuant toss. 388 and 339 by 
which he required the appellant to demo- 
lish his building within four days on the 
ground that it had been erected ‘without 
municipal licence’. This notice was tendered 
to the appellant, but he refused to accept 
it, although four days later he sent the plan 
of the layout as required by the executive 
engineer. On June 7, 1932 the special officer 
sent men to the site for the purpose of 
demolishing the building and this work was 
carried out in the presence of officials of the 
Municipality and the Circle Inspector of 
Police. These facts are not in dispute. 

The case for the appellant is that the local 
authority had no power to demolish his 
building without taking the steps contem- 
plated by s. 216 of the Act. Thecase for the 
respondent Council is that the special officer 
had full authority td do what he did by 
reason of the provisions of ss. 338 and 339. 
The appellant’s reply is that s. 216 is a sec- 
tion which applied in the case of a breach 
of the building regulations and that s. 338 
only applies when no special procedure is 
laid down We consider that there is great 
force in the appellant’s contention. The build- 
ing regulations are contained in Chap. X 
of the Act. This chapter comprises ss. 191 to 
217. ‘At the time when the appallant applied 
for sanction to his plans the executive autho- 
rity was the chairman, but he was displaced 
.by the special officer as the result of thé 
order of the Provincial Govt. of August 10, 
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1931. Sectian 197 states that if a person in- 
tends to construct or reconstruct a building, 
other than a hut, he shall send to the execu- 


tive authority an application in writing for- 


the approval of the site, together with a site 
plan of the land, and an application in 
writing for permission to execute ‘the work; 
together with a ground plan, eleva- 
tions đnd sections of -the building, and 
a specification of the work. Section 198 pro- 
hibits the executive authority granting per- 
mission until the approval of the site has 
been accorded and s. 199 says that construc- 
tion shall not be begun until the executive 
authority has granted permission for the 
execution of the work. Section 216 states the 
procedure to be followed where the executive 
authority is satisfied 

“ (1) that the construction of building (a) has been 
commenced without obtaining the necessary permis- 
sion, or (b) is being carried on, or has been completed 
otherwise than in accordance with the plans or 
particulars on which has permission was based, or (c) is 
being carried on or has been completed in breach of 
any of the provisions of the Act, rule or by-law or 
of any lawful direction or requisition, or (ii) that 
any alterations required by a notice issued under s. 205 
have not been duly made, or (317) that any alteration 
of or addition to a building or work has been com- 
menced or is being carriedon or has been completed 
in breach of s. 215.” 


In any of these cases the executive autho- 
rity may make a provisional order requiring 
the owner or builder to demolish the work 
done, or so much of it ashas been unlaw- 
fully executed, or to make such alterations as 
may be necessary to bring the work into con- 
formity with lawful requirements. These 
are the provisions of sub-s. (1) of s. 216. Sub- 
section (2) directs the executive authority, 
when he has made a provisional order under 
sub-s. (1), to serve a copy of it on the owner 
of the building, together with a notice re- 
quiring him to show cause within a reason- 
able time why the order should not be 
confirmed. Sub-section (3) says that if the 
owner fails to show cause to the satisfaction 
of the executive authority, the executive 
authority may confirm the order with any 
modification as he may think fit and that 
order shall then become binding on the 
owner, Ifan order under sub-s. (3) becomes 
effective it can be enforced by virtue of the 
provisions of s. 339. Section 338 on which 
the respondent Council relies is in these 
words : 

“If, under this Act, or any rule, by-law or regula- 
tion made under it, the licence or permission of the 
Council or executive authority or registration in the 
Municipal Office is necessary for the doing of any 
act, and if such act is done without such licence 
or permission or registratlon or in a manner incon- 
sistent with the terms of any such licence or per- 
mission, then; (a) the executive authority may by 
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notice require the person so doing such act to alter, 
remove, or, as_far as practicable, restore: to its ori- 
ginal state the whole or- any part of any property, 
movable or immovable, public or private, affected 
thereby, within a time to be specitied in the notice; 
and further, (b) if no penalty has been specially 
provided in this Act for ‘so doing such act, the 
person so doing it shall be liable on conviction be- 
fore a Magistrate to a fine not exceeding Rs. 50 for 
every such offence.” 

Section 339 which is the section “which 
gives power to-enforce default, reads as 
follows : n . 

“(1) Whenever by any notice, requisition, or order 
under this Act, or under any rule, by-law or regu- 
lation made under it, any person is required to 
execute any work or to take any measures or do 
anything a reasonable time shall be named in such 
notice, requisition or order within which the work 
nae be executed, the measures taken, or the thing 
one. ; 

(2) If such notice, requisition, or order is not 
complied with within the time so named the exe- 
cutive authority may cause such work to be executed 
or may take any measures or :do anything which 
may, in his opinion, be necessary for giving due 
effect to the notice, requisition- or order as aforesaid; 
and further, 

(3) if no penalty has been specially provided in 
this Act for failure to comply with such notice, the 
said person shall be liable on conviction before a 
Magistrate to a fine not exceeding Rs. 50 for every 
such offence.’’ 


Section 338 and 339 are in Chap. XVI, 
which is headed, “Procedure and Miscel- 
laneous.” The provisions of the Act with 
regard to licenses are to be found in Chap. XII 
within which fall ss. 244 to 285. Licenses are 
required for the keeping of animals (s. 245), 
for the use of premises for certain trades 
(s. 249), for the keeping of a slaughter- 
house (s. 255), for the carrying on of a milk 
business (s. 258), for the carrying’ on of the 
trade of a butcher, fish-monger or poulterer 
(s. 259), for the keeping of a private market 
(s..262),-for the-use of a place for the dis- 
posal of the dead (s. 279), and for the carrying 
on of the occupation of a grave-digger (s. 285). 
Permission of the local authority’ is required 
in certain cases such as the digging of a 
well, tank, pond or fountain (s. 233), and the 
construction of a factory in which it is pro- 
posed toemploy steam-power, water-power 
or other mechanical power or electrical power 
(s. 250). Registration may be required in 
respect of carriages let out for hire and for 
bicycles and tricycles kept within the muni- 
cipal area (s. 104) and for.the keeping of carts 
(s. 105). The Act does not direct any special 
procedure to be followed for remedying 
breaches of the law with regard: to licenses, 
permissions and registrations, apart from 
that to be found in the chapter relating to 
building regulations. Therefore except in 
the case of buildings,. direct.action may be 
taken under ss. 338 and 339. The Subordinate 
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Judge did not consider thats. 216 applied 
to a case where a person had completed a 
building without sanction, but this opinion 
is obviously untenable. I have already stated ` 
the °circumstances in which the executive 
authority can take action, and the completion. 
of a building as well as the commencement- 
ofa building are within the scope of the 
section. Asa matter of fact, Mr. Rama Rao 
has not attempted to support this part of the 
Subordinate Judge’s judgment. In our 
opinion.the maxim generalia specialibus non 
derogant appliesin thiscase. The effect of 
this maxim is concisely stated in Halsbury’s 
Laws of England, Hailsham Vol. 31, p. 526 
in these words: ; 

“Where in the same ‘or a subsequent statute’ a 
particular enactment is followed by a general en- 
actment, and the latter, taken in its most com- 
prehensive sense, would overrule the former, the 
particular enactment is operative, and the general’ 
enactment is taken to affect only those othér parts 
of nae particular enactment to which it may properly 
apply. - | 


Section 338 cannot be properly applied 
here because section 216 specifically provides 
what shall be done when there is an in- 
fringement of the building regulations. The- ’ 
fact that the word ‘may’ is used in sub-s. (1) 
of s. 216 does not leave it to the option of 
the executive authority to proceed. under 
s. 216 ors. 338. In s. 338 the word is also 
‘may’. The executive authority may not 
deem it necessary to take any action, but if 
he does he must proceed according to s. 216. 
Therefore, the special officer’s order was. 
unlawful and his action in demolishing the 
appellant’s building without calling upon 
him to show cause was high-handed. It is. 
true that the appellant had broken the law. 


‘He had built without having had his plans 


sanctioned by the executive authority and 
he had not complied with the requirement 
of the executive authority that he should 
submit a plan of the layout of the whole 
survey number. He was greatly in fault, but 
it has not been suggested that the building 
which he erected was in any way contrary ` 
to the regulations of the respondent Council.. 
This Court asked Mr. Rama Rao what was 
the explanation which the special officer had. 
to offer for the disregard of the provisions. 
of s. 216 and he was unable to give one. 
The fact that the appellant had himself 
disregarded certain provisions of the Act, 
blameworthy though it was, did not, as Mr. 
T. L. Venkatarama Ayyar has remarked,. 


make him an outlaw. The action taken by 


the special officer in this case sd far as the. 
Court is able to gather from the record and. 
the statements of fact made by Counsel, 
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(which are`in no way in conflict) cannot be 
‘supported on any ground. There was no 
request for an explanation and if the build- 
‘ing did in fact comply with the regulations 
-—there is no evidence that it did not-*the 
‘punishment was out of all prdportion to the 
offence. But the main consideration is that 
the building ought not in any event to have 
been pulled down Without the procedure set 
out in s. 216 being followed. 

= It has not been suggested that if the 
‘special officer’s action was unlawful, which 
‘In our opinion it certainly was, the respon- 
‘dent Council should not be called upon to 
‘pay damages. The appellant has suffered 
damage and his loss has been assessed by 
‘bdth the lower Courts at Rs 100. Therefore 
the quantum of damages is not open to 
‘argument in this Court, and the respondent 
Council must pay the amount. The appeal 
succeeds and the decree of the District 
Munsif will be restored The appellant will 
have his costs in the Subordinate Court and 
‘in this Court based on the amount of his 
decree, 


| N.-S. Appeal allowed. 


LAHORE HIGH COURT 
Civil Revision No. 645 of 1939 
January 16, 1941 
TEK CHAND AND BECKETT, JJ.. 
KARIM SHAH— PETITIONER 
VETSUS 
Mst. ZINAT BIBI—RESPONDENT! 

Dissolution of Muslim Marriages Act (VIII of 
1939), s. 6—Act coming into force on date on which 
‘petition under s. 5, Muslim Personal Law (Shariat 
Application Act (XXVI of 1937), was pending—Peti- 
tion held should be decided by Act of 1937—General 
Clauses Act (X of 1897), s. 6 (e)—Rule in s. 6 (e) 
does not apply to temporary or expiring statutes 
which automatically lapse at certain- date. 

There being no provision in the repealing Act (VIII 
of 1939), affecting proceedings which had been initiated 
under Act XXVI of 1937, when it was in force and 
were pending at the time ofits repeal, the matter is 
governed by cl. (e) of £s. 6,° General Clauses Act 
Consequently where the petition under s. 5 of the 
‘Act of 1937, was pending before the District Judge 
on the date when the Act of 1937, came into force 
the petition does not automatically lapse and the 
District Judge is bound to decide it in accordance of 
the provisions of Shariat Act. - 

The rule laid down in s. 6 (e), General Clauses Act, 
applies to those cases only, where an Act or Ordinance 
has been repealed by a subsequent enactment; it hag 
no reference to temporary or expiring statutes which 
‘automatically lapse at a certain dade, oron the hap- 
pening ofa certain contingency, without fresh legisla- 
tion. 145 Ind. Cas. 680 (6), relied on. 


C. .R. referred by Tek Charnid, J., 
dated January 11, 1940. 
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< Order of Reference 
-~ Tek Chand, J.—On August 26, 1938, Mst. 
Zinat Bibi presented in the Court of the Dis- 
trict Judge, Ludhiana, a petition under s. 5, 
Muslim personal Law (Shariat) Application 
Act XXVI of 1937, for dissolution of her 
marriage with the present petitioner, Karim — 
Shah. The petition was apposed by. Karim 
Shah. “ After recording the evidence of the 
parties the learned Judge passed an order 
on April 4, 1939, dissolving the marriage. 
Karim Shah has come in revision and it has. 
been contended on his behalf that the learn- 
ed District Judge had no jurisdiction to 
grant the petition, as on the date on which 
he passed the order s. 5, (Shariat) Act, 
XXVI of 1937, was no longer in force, it 
having been repealed by s. 6, Dissolution of 
Muslim Marriages Act, VIII of 1939, which 
had received the Governor-General’s assent 
on March 17, 1939, and had been published 
in the Gazette of India on March 25, 1939, It 
is urged that Act XXVI of 1937 created a 
special jurisdiction by conferring on the Dis- 
trict Judge the powers of a Qazi under 
Muhammadan Law to dissolve a Muslim 
marriage on the grounds on which it is per- 


- mitted by that law. This jurisdiction was 
“baken away by the Legislature before the 


(present) respondent’s petition was disposèd 
of by the District Judge. His order dissolv- 
ing the marriage therefore is a nullity. On 
the other hand, it is contended that there is 
no provision in the repealing Act.of the 
effect, that all petitions under the Act of 
1937, which were pending on the date of the 
repeal, would automatically lapse, and there- 
fore ‘the rule laid down in cl. (e) ofs. 6, 
General Clauses Act, (X of 1897) applied. 
That clause provides that where an Act 
repeals another enactment the repeal shall 
not 4 

“affect any...legal proceeding in respect of any 
right, privilege, obligation, liability...; and any such 
legal proceeding...may be...continued...as if the re- 
pealing Act...had not been passed.’ 

This provision is in accord with the general 
rule stated by Maxwell in his Interpretation 
of Statutes, Edn. 8,-p. 195: 

“In general, when the law is altered during the 
pendency of an action, the rights of the parties are 
decided according to the law as it existed when the 


action was begun, unless the new statute shows a 
clear intention to vary such rights.” < 

See also In re Joseph Suche & Co. Lid. 
(1), where it was observed that : . 

‘It is a general rule that when the Legislature ‘alters 
the rights of parties by taking away or conferring 
any right of action, its enactments, unless in express 
n they apply to pending actions, do not affect 
t em. >. = r 

(1) (1875) 1 Ch. D 48; 45 LJ Ch. 12; 33 L T 774; 
24 W R184 _ 
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To this rule however there is an exception 
that where the enactment merely affects 
procedure to be followed in pending cases it 
will be regulated by the amended Act. The 
petitioner’s learned Counsel urges that the 
case - falls under this exception. For the 
respondent it is maintained that the right 
to have the marriage dissolved by petition 
under the (Shariat) Act XXVI of 1937, was 
not a matter of procedure. In support of this 
contention reliance is placed on the decision 
of their Lordships of the Privy Council in 
the well-known case in Colonial Sugar Re- 
fining Co. Ltd. v. Irving (2), where it was 
laid down that the right to appeal to His 


Majesty in Council, which vested in the ap-- 


pellant at the date of the passing of the. re- 
pealing Act, was nota mere matter of pro- 
cedure and was not affected by the repeal. 
Their Lordships observed that 

“to deprive a suitor in a pending action of an appeal 
to a superior tribunal which belonged to him as of 
right, is a very different thing from regulating pro- 
cedure” ; ; ; 
and therefore anew amending statute could 
not take away this right unless the statute 
had been given retrospective effect : see to 
the same effect Kirpa Singh v. Ajaipal 
Singh (3), Rama ‘Krishna Iyer v. Sithat 
Ammal (4) and Ram Singha v. Shankar 
‘Dayal (5). It is therefore argued: that the 
petition under s. 5 of the Act of 1937, which 
was pending before the District Judge on 
the date when the Act of 1939 came into 
force did not automatically lapse and that 
the learned District Judge was bound to 
decide it in accordance with the provisions 
of the Shariat Act. The question is of first 
impression and of general importance and is 
not free from difficulty. I think, therefore, 
that it should be authoritatively settled by 
a larger Bench. I accordingly refer the case 
to a Division Bench. An early date shall be 
fixed. I may note that Mr. Jhanda Singh 
admitted that on the merits, he could not 


contest the findings ‘of the learned District. 


Judge and he specifically gave up all other 
grounds ‘mentioned in the petition for revi- 
sion. 

- N. B.—It appears that the same- point is 
involved in.Civil Revision No. 750 of 1939, 
which also has been referred to a Division 
Bench by Dalip Singh, J. It is desirable that 
both cases be heard together. 


(2) (1905) A C 369; 74 L J P C 77; 92°L T 738; 21 T 
LR 513. 
(3) 10 L 165; 113 Ind. Cas, 529; AIR 1928 Lah. 627 
B ` 


É (4) 48 M 627; 91 Ind. Cas. 395; A IR 1925 Mad 
911; 27 Cr. L J 91; 49M L J 223. - ETa 

.(5) 50 A 965; 111 Ind. Cas; 6; A LR 1928 All. 437; 
26 Á L J998; 12R D 549 (F B)... tz 
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Sardar Jhanda Singh, for the Peti- 
tioner. 

Mr. Feroze-ud-Din Ahmad, for the Res- 
pondent. _- 


Judgment of the Division Bench. 

Tek “Chand, J.—The facts of this case 
and the question of law involved are set out 
in the referring order, which should be read 
as a part of this judgment. After hearing 
Counsel for the parties, we are of opinion 
that the contention raised on behalf of the 
petitioner is without force. There being no 
provision in the repealing Act (VIII of 1939), 
affecting proceedings which had been ini- 
tiated under Act XXVI of 1937 when it was 
in force and were pending at the time of its 
repeal, the matter is governed by cl. (e) of 
s. 6, General Clauses Act, X of 1897. It is 
provided in that clause thaf all legal proceed- 
ings, which had been taken in respect of 
rights, liabilities and penalties under the re- 
pealed Act shall be continued as if the repeal- 
ing Act had not been passed. This section 
is taken almost word for word from s. 38 (2), 
(English) Interpretation Act, 1889, and as 
pointed out by Halsbury in para. 761, Vol. 31 
(Hailsham Edition), after the passing of that 


.Act the saving clause automatically attaches* 


to a repeal; and unless the contrary intention 
appears, the repeal does not affect legal pro- 
ceedings which had been properly instituted 
under the repealed Act and such proceed- 
ings may be continued as if the repealing 
Act had not been passed. See also Maxwell’s 
Interpretation of Statutes (Edn. 8), p. 349. 
Mr. Jhanda Singh cited certain cases in 
which proceedings started under Ordinances 
issued by the Governor-General in 1931 and 
1932 were held to lapse on the expiry of 
the Ordinance. But those cases are not in 
point. The rule laid down in s. 6 (e), Gene- 
ral Clauses Act, applies to those cases only, 
where an Act or Ordinance has been repealed 
by a subsequent enactment; it has no refer- 
ence to temporary or expiring statutes which 
automatically lapse at a certain date, or on 
the happening of a certain contingency, 
without fresh legislation. Bansgopal v. Em- 
peror (6), and cf. Halsbury’s Laws: of Eng- 
land, Vol. 31, p. 562. For the foregoing rea- 
sons we hold that the learned District Judge 
was right in continuing the proceedings after 
the repeal of Act XXVI of 1937 and the. ob- 
jection, that the final order passed by him is 
ultra vires is without substance. Mr.-Jhanda 
Singh concedetl that both under Act XXVI 
of 1937 as well as Act VIII of 1939 the res- 
pondent could obtain dissolution” of her mar- 


(6) ATR 1933 All. 669; 145 Ind. Cas. 680; 3£ Or. L 
J 1030; 55 A 961; 1933 A L J 875;6 RA 141 (F B), .. 


306 


riage with the petitioner on the grounds 
alleged by her. He further admitted that 
the finding of the learned District Judge 
that the respondent had succeeded in estab- 
lishing these grounds was fylly supported 
by the evidence and he- could not urge any- 
thing against it. It, therefore, makes no prac- 
tical difference in this case whether the order 
of the District Judge be taken to have been 
passed under the Act of 1937 or that of 1939. 
We dismiss the petition but leave the parties 
- to bear their own costs throughout. 





D; Petition dismissed. 
CALCUTTA HIGH COURT 
; Suit No. 1145 of 1938 


April 11, 1940 
AMEER ALI, J. 
S. A. BASIL—PLAINTIFF 
Versus 
CORPORATION or CALCUTTA— 


DEFENDANT 

Calcutta Municipal Act (III of 1923), ss. 371, 
538—Depot of refuse constituting nuisance—Corpora- 
tion, how far protected—Suit for damages by owner 
of adjoining premises—Limitation—Damages for 
capital loss for specific injury—Power of Court 
under s, 151, Civil Procedure Code (Act V of 1908), 
“to grant damages pending suit and also until re- 
moval of injunction—Nursance. : 

The Corporation is protected notwithstanding that 
a nuisance may have been committed by the erection 
of a refuse depot provided they have done whatever is 
practicable to minimize the inconvenience. [p. 307, 
col. 1. - 

The: Calcutta Corporation in 1933, erected a refuse 
depot for the temporary deposit of the refuse of a 
market owned by it for its clearance therefrom by 
lorries. The plaintiff, the owner of the adjoining pre- 
mises complained of a nuisance caused by the smell 
from the refuse and the inconvenience and discomfort 
consequent on the vermin which were attracted to the 
clearance lorries and to the refuse yard and brought 
an action in}9388, for injunction and damages for the 
capitalized loss or injury to the building in letting 
value and in depreciation of sale value. The proxi- 
mity of the nuisance was one of the main reasons 


though not the whole reason for the house becoming. 


unlettable : 

Held, that the plaintiff was entitled to damages and 
injunction restraining the Corporation from creating 
any nuisance except such as was unavoidable after 
using the best known methods within reason. Farn- 
worth v. Manchester Corporation (2), relied on. [p. 
311, col. 2.) 

Held, also that the claim to damages for capital 
loss for the specific iniury was barred by limitation. 
But the plaintiff was entitled to damages for the loss 
in rental value of the house for only four months prior 
to the institution of the suit under s. 538, Calcutta 
Municipal Act inasmuch as the injuria complained of 
was a continuing one and the cause of action arose 
from day today. [p. 312, col. 2.] 

Held, further that. under s. 151, Civil P. C., the 
Court had power to grant damages at the aforemen- 
tioned monthly rate pending the(suit -and also until 
the removal of injunction. [p. 313, col. 1.] 


Messrs. S. C. Mitter and P. B. Mukherjee, 
for the Plaintiff. 
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Messrs. S. M. Bose and S. B. Sinha, for the 
Defendant. l 
March 18, 1940. : 


Judgment.—tThis is a suit by Receivers 
in whom is vested the premises formerly 23, 
Free School Street, now No. 6, Free School 


/ Street, and they complain of a nuisance 


create@ by the defendants in the ‘user of 
what has been referred to generally. as 2 
refuse depot. The defendants in a manner 
which has not been investigated are the 
owners of the Sir Stuart Hogg Market, a 
very well known institution in this city, 
and as such they have to provide for the 
removal of the refuse from that market, 
they have done so principally by the refuse 
depot in question although there is another 
depot in the northern side. This depot is 


on the western outskirts of the market. 


The Free School Street depot consists of 
two portions which I shall refer to sepa- 
rately, as a lorry or trailer shed, and the 
refuse yard. In the lorry shed is an inclined 
ramp, the purpose of which is to provide 
means for the Municipal sweepers to empty 
their handearts or wheelbarrows into the 
trailer. The plan annexed to the plaint is 
admitted as substantially correct. The place 
is not large as will appear from the scale. 
The depot, generally, is referred to in the 
pleadings and elsewhere as a “pucca refuse 
dump.” As this matter may go before a 
tribunal not familiar with the vernacular, 
I should explain that “pucca? has a differ- 
ent significance as applied to different objects, 
A “pucca” .saheb is a perfect gentleman: 
A “pucca” refuse dump means a permanent 
refuse dump, or in this connexion a paved 
refuse yard. The house in question has 
remained vacant for some eight years, and 
the injuria complained of is the smell from 
the refuse, and the inconvenience and dis- 
comfort consequent on the vermin which 
are attracted to the lorry and to the yard. 
How farit is necessary to distinguish I will 
discuss hereafter. ` 

Mr. Mitter has attempted to attract me 
by the law, but in my opinion, in this case, 
I need lay down no principles. As I under- 
stand the position, speaking very generally, 
where a public body carries on activities in 
the course of which a nuisance or alleged 
nuisance is created on the statute by which 
that body is created, three questions may 
arise: (1) Whether the statute or section (in 
this case, s. 371) makes any difference at all, 
i.e., affords any protection. Is the public body 
in the same position as any private person? 
(2) At the other extreme whether the section 
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or statute provides an absolute’ protection 
whatever the public ‘body may have done. 
(3)-An intermediate position where: the 
Corporation is protected notwithstanding 
that a nuisance may have been committed, 
Provided they have done whatever is practi- 
cable to minimize the inconvenience: in 
other words, whether what they have done 
1s more of a nuisance than it need be. The 
difference between positions (1) and (3) is 
expressed In a case which attracted my atten- 
tion by reason of its analogy on the facts 
with that before me, Rapier v. London 
Tramways (1), at p. 599 by Lindley, L. J., 
as follows-: Does the Act of Parliament give 
power to a public body to do 

‘whatever in the exercise of their discretion they may 
think reasonable and proper in their own interests, pro- 
vided they take all reasonable care not to commit a 
nuisance......or is it that they may do what they may 
think right in the exercise of their own discretion pro- 
vided they do not commit a nuisance.” 


In my opinion, disregarding all questions 
of onus and permissive or other than per- 
missive powers, the section in this case puts 
the corporate defendant into position 3 and 
indeed this, as I understood it was not dis- 
puted by Mr. Bose. Absolute protection is 
not claimed. That is all I propose to say om 
the question of law. That being so, the 
following are the questions which fall to be 
considered: (1) What has been complained 
of? A question arises whether on the plead- 
ings as they stand the plaintiffs are entitled 
to complain not only of lorry or trailer and 
its contents, but also of the refuse yard 
generally. The defendants contend that the 


plaintiffs have confined themselves to the’ 


refuse trailer and shed. (2) Have the defen- 
dants in what they have done taken all 
reasonable care not to commit a nuisance? 
Have they done their work in such a manner 
as to create the least practicable nuisance ? 
In the course of the discussion I took the 
liberty of summarizing the points to be con- 
sidered upon the evidence in the following 
manner: (a) Choice of method—to dump or 


not to dump; in other words whether the 


system generally was a proper one; (b) where 
to dump, 1. e., the propriety of the site; and 
(c) how to dump, t.e., the method adopted in 
the user of this refuse dump. 

As I may have to point out later, the plain- 
tiffs in the first instance appeared to confine 
their attention wholly to the second question, 
namely site, and they seem to have consider- 


ed it sufficient to point out what is obvious. 


that the inconvenience to them would be 
lessened by the refuse depot being further 

(1) (1893) 2 Ch. 588 (599): 63 L J Ch. 36; 2 R448; 
69 LT 361. T is 
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away from the house notwithstanding that it 
might be a greater inconvenience to the 


_ public. In considering the last question, the 


use¥ of the dump, the following points have 
been throughout in my mind, which I think 
it convenient to enumerate: (1) trailer, (2) 
trailer-house, (3) separation of refuse into 
animal and vegetable, (4) yard, (5) bins, (6) 
handcarts, (7) handling, (8) removal in horse- 
cart, (9) general supervision. The signific- 
ance of these points will become apparent, I 
hope, in discussing the evidence. So much ` 
for a general view of the injuria. With re- 
gard to damages, I have postponed con- 
sideration of that matter, but that, if- nuis- 
ance is established some damages have 
ensued is not disputed. 

It is convenient, first, to discuss the ques- 
tion what has been complained of? It,is 
quite true that both in the plaint and in the 
evidence of Mr. Basil and Mr. Barber, the 
matter to which attention is mainly focussed 
is the trailer and trailer-house. ‘The plaint 
on the other hand does refer generally to the 
area both described in the body and deline- 
ated in the plan. The written statement 
does not appear to me to be based upon any 
distinction, and it must be remembered that 
the individual importance of trailer house 
and refuse yard is largely, if not wholly, the 
result of the theory of separation of refuse 
which does not appear in the written state- 
ment, and upon which, I think, Counsel were 
not, until a late stage, instructed. The mo- _ 
ment that case was made, and the photo- 
graphs which form such a feature of this 
case, put. in, the centre of interest shifts to 
the refuse yard and the bins just as those 
bins are plainly the centre of interest to the 
animal kingdom. In my opinion it would 
not be right to shut out evidence of the con- 
dition of the yard or to decide this case with- 
out a consideration of the condition and user 
of the refuse depot as a whole, 

Next: has a nuisance been established ? I 
hold in the affirmative, and my reasons will 
appear from my views on the main questions 
to be discussed, namely, was it more of a 
nuisance than need have been? Before I 
discuss this question, I must admit to having 
taken a greater part in the discussion than is 
usual for me, and I also wish it recorded that 
Mr. Bose bore this additional trial with his 


-usual patience and tact.: It did make the 


case more difficult for him. My reasons were 
fully appreciated by him, namely that I con- 
sidered that the plaintiffs had missed certain 
more important points In the case, points 
which in the interests of all concerned should 
not be neglected. The, plaintiff’s attention 
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seemed to be rivetted upon damages, and as 
I have already said, confined so far as method 
or propriety is concerned, to the question of 
site. It was indeed with some difficulty, shat 
Counsel could be persuaded te devote his at- 
tention to the question of bins, covers and 
handling. Again, it must be remembered 
that the importancewf this was largely the 
result of the case made at the trial to the 
effect that all animal refuse was confined to 
the bins standing in the yard. The case on 
behalf of the Corporation was, if I may say 
so, admirably conducted at the trial. I have, 
however, this criticizm to make, that it was a 
case eminently calling for advice on evidence, 
and if this case has been lost other than upon 
its real merits, it is due to such advice not 
having been takey. The Corporation is our 
very own, and I am proud to think that it 
has not been influenced by any narrow pre- 
judices. It has for instance adopted all that 
is most impressive from other spheres.. I am 
referring to the gorgeous individual in blue 
and gold who added colour to the proceed- 
ings, and before whom even the Chief Secre- 
tary’s chaprasi pales into insignificance. I 
consider, however, that three gold mohurs 
spent not upon his uniform and his three 
golden stripes, but upon junior Counsel, 
would have been almost as well spent. The 
result of not taking such advice was that the 
matter was at the trial in what may be called 
a plastic state. However, the moment Mr. 
Bose saw the photographs, to which I shall 
shortly refer, he at any rate fully realized 
the avoidable nuisance which the defendant 
has in this case to face is constituted by the 
vermin and parasites to which the refuse 
dump is an attraction, in particular, the vul- 
tures. 

This leads me to discuss the evidence 
which may be divided into three classes, that 
of the plaintiffs and Mr. Galstaun; that on 
the part of the Corporation; and that of what 
I shall call the independent witnesses. With 
regard to the evidence of Mr. Basil, Mr. 
Barber and Mr. Galstaun, it is open to criti- 
cism as evidence of enthusiasm and griev- 
ance. It lacks perhaps moderation. For 
instance, when Mr. Basil never sees a 
‘municipal dust bin in any position other 
than horizontal, this must, I think, be the 

. result of what in other spheres is refer- 
red to as a peculiar angle of vision. With 
regard to the evidence on behalf of the 
Corporation; this again, may be sub-divided 
into that of the sergeants, that of the menial 
staff, and that of the officers. Sergt.- Mar- 
shall, in noeasy position, I thought, gave 
evidence well and accurately. Sergt. 
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Septimus Griffiths, whois of generous pro- 
portions, is given to imagination which 
goes sometimes with a highly developed sense 
of smell. It was Sergt. Septimus Griffiths 
who could distinguish the dust bins from | 
the meat bins by a scent, notwithstanding 
the defendant's case that the yard is prac- 
tically, odourless. It was also his view 
that the presence of the vultures on the lorry 
might be accounted for by the fact that 
some vegetable refuse had been carried in 
hand-carts used previously for animal refuse. 
1 had always been under the impression that 
nature had fitted vultures for their vocation 
by providing them with a sub-normal sense 
of smell and an abnormal sense of ‘sight, 
but, as I have not had access to any authority 
on the subject, I will not use the little know- 
ledge I possesS8, which may be dangerous, 
With regard to the menial staff, I am in 
no way disposed to accept the suggestion 
that they are stupid, and I shall perhaps 
refer to this matter again. The fact that 
they have never seen vultures on the 
ground is not due to stupidity but to sense 

of loyality to their superiors and to- their 
market. The old sirdar told the Court that 
he had been 25 yearsa sirdar of sweepers 
with as much pride asif he had told us he had 
been 25 years Chief Justice of the Supreme 

Court. With regard to the officers, I am un- 

able to judge of the two supervisors or conser- 

vancy officers, which matters little as they 

gaveus no assistance. With regard to the 

engineer, J thought he gave his evidence 

both fairly and loyally in a very difficult 

situation, and my only comment is that 

took upon himself more responsibility for 

the condition of things than appears 

to be warranted. Sofar asthe vital questions 

are concerned, however, few, if any, of the 

witnesses ever appeared to have attended the 

site at or about the time when the photo- 

graphs were taken, 7. e., during the time or 

times when the animal refuse from the yard 

is cleared away, which is the important 

moment. < 

I now come tothe “independent witnesses,” 

and itis upon their evidence that this case 

turns. Mr. Edgar I regard as independent, 

aithough itis quite true that his school suffers ` 
from the presence of vultures. He spoke 

mainly of the lorry, butalso mentions hand- 

carts full of rubbish left about in the refuse 
yard. More important even than the prin- 

cipal of St. Thomas’ School are the some three 
score or more “independent witnesses” who 
appear in the photographs- both upon the 

plaintiff's premises and upon the floor.of the 

yard in various pcsitions. Now, again. 
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Counsel for the defendant was faced by un- 
usual difficulty. He was unable to cross- 
examine these witnesses to prove that they 
were suborned. He was unable to put to half 
a clozen or more that they were just on their 
way from Kalighat to Shambazar and drop- 
ped in to see a friend in the free school. Either 
therefore, the photographs are in some way 
false representations or the evidence of these 
_ Witnesses, which I shall shortly ahalyze, 
has to be accepted. The question, therefore, 
of what I shall call the fairness of these 
photographs .became of prime importance, 
and it was for that reason that I allowed a 
most unusual course, namely the photo- 
grapher to be recalled after the arguments 
had concluded, for further cross-examination, 
The plaintiffs, as so often happens in this 
Court, had made it possible for the defen- 
dants to criticize these photographs and 
challenge their fairness on the ground that 
they had never been produced until the 
trial. So far as the photographer is concern- 
ed, the best results of my observation are 
aS follows: that he did realize more than he 
admitted that his photographs were to re- 
present dirt and vultures, but that save 
for this, there was nothing in his demeanour 
or otherwise to suggest that he had in any 
way participated in any fraud or attempt 
to take an unfair picture. One very vital 
point in this connection is the position and 
identity of the bins which did not become 
fully apparent until certain questions put 
- by me to the District Engineer. His answers 
gave rise to a suggestion never hither to made, 
that possibly the two bins in the photographs 
were not the animal refuse bins, and the 
suggestion was finally made, though faintly, 
that these might have been. substituted. 
Now, apart from all else, what leaves me to 
reject any such theory is that had this been 
deliberately done—and there is no alterna- 
tive—the legal adviser of the plaintiffs 
would have been aware of this and made 
use of it, Instead of which, as I have already 
said, it was only almost under torture by 
the Court that I could persuade the plain- 
tiffs to take an interest. in the bins at all. 
In my opinion, therefore, these photographs 
must be taken as fair, notwithstanding that 
they may have been taken on dates although 
not particularly chosen, when there was a 
very full attendance of vultures, and at 
times—and this, I think, is the important 
thing—at atime of the day when the at- 
tendance is always at its best, namely. -the 
time of clearance. ae l < 
Treating these witnesses, therefore, as 
independent, I now. come. to .analyze their 
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evidencé. Notwithstanding the well-known 
enthusiasm for education among all classes 
in India, I am not prepared to accept the 
suggestion that these vultures come to the 
free school for educational purposes. They 
‘come for food, And I accept this evidence 
that they get it. They establish custom. I do 
not again accept the view that the presence 
of a man or men would prevent these 
purposeful animals from effecting their 
purpose. Indeed, in one photograph (No. 13) 
we see one whom I hold to be the invisible 
sweeper, wheeling a wheelbarrow into the 
trailer-shed. In the next photograph (No. 8) 
we see two vultures on that barrow, and in 
the next, more vultures. Either the man 
has been driven off by the vultures or he 
has left that barrow there because the trailer 
was full. I do not accept the suggestion 
made in the cross-examingtion of the photo- 
grapher, that the municipal sweepers who 
were on the site, went across the road to 
join the photographer. That is less likely 
than the other explanation. Municipal swee- 
pérs have no objection to be photographed. 
With regard tothe trailer-house, Mr. Bose 
has asked me to rely upon the demeanour 
of these witnesses, especially those sitting 
on the wire netting. He suggests that it 
registers disappointment, arfd that I should 
infer, and that they were unable to find any 
animal refuse in the trailer. Sergt. Griffiths 
suggested that ‘they were smelling. I am 
unable to draw any precise inference from 
their demeanour, remembering always their 
constitutional melancholy, due perhaps to 
the fact that, rightly or wrongly, they are 
not regarded with.favour by human beings. 
On the other hand, I draw an inference that 
there was at any rate in the barrow 1n ques- 
tion animal matter. Ialso draw an infer- 
ence that there was animal refuse on the 
platform. I finally accept their evidence 
that during the time of clearing, which 
according to the cartman takes some half 
an hour, these vultures perfrom a very. 
large part of his duty. How much animal 
matter they can consume in that time 15 
difficult to say. But a collection of vultures 
such aS appears in these photographs would 
I think make very good progress on the 
contents of two bins in half an hour. If 
left wholly to them there might be little or 
nothing to remove in the cart, always re- 
membering that if anything did remain, . 
there is -still sitting accommodation in the 
carts for a respectable number. 5 

My inferences from this evidence, and my 
findings, are as follows: (1) I think that a 
cettain amount of animal matter- finds its 
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way into the lorry and this is because the 
theory of separation of animal and vegetable 
is not rigidly carried outin practice. To 
my mind, the matter is comparatively unim- 
portant, but my view is supported by the 
fact that there is no logical reason for *the 
separation. It has not been adopted because 
it is not recognized that there should be a 
different method of treatment for animal 
refuse. There is So question of different 
bins for different classes of refuse, as for 
instance in a modern city, or because the 
bins set upon the platform are more appro- 
priate containers, or because the Corpora- 
tion lorry is better for vegetables, and con- 
‘servancy horse-drawn carts are better for 
meat. The distinction is purely sociological 
or historical, namely, as I understand it, 
because originally at any rate, different 
classes of sweepers handled different classes 
of refuse. - 


_ My second finding is that the system adopt- 
ed does afford undue opportunities for the 
attendance of parasites, big and small, with 
consequent disposal of remains, and smell, 
especially at the stage of clearance from bin 
“to cart. With regard to the removal to the 
bins, it is hardly a part of this case, 
although that matter may have to be in- 
vestigated in considering an alternative, 
or what one might call, “a thorough, system 
of removal. That is more a matter for the 
public than for the plaintiffs. I find that 
the bins themselves were not proper re- 
ceptacles. I will say something about lids. 
I bhad grave doubts whether the two bins 
in the picture ever had lids. No witnesses 
suggested that these were not the bins for 
animal refuse, until in answer to a specific 
question from me the engineer agreed with 
me that the bins in question had been born 
_ without lids. He then suggested that these 
were not animal refuse bins. [am not quite 
clear what he meant, and it is to be remem- 
bered that this gentleman only came into the 
“ District a year ago. . My inference isthat no 
serious attention was paid to the form of the 
bins or the kind of bins used for animal re- 
fuse, and for the reason already indicated 
that the division had not been made upon 
hygienic grounds. Nor do I think was suffi- 
cient attention paid to keeping the animal 
matter covered. 


_ With regard to the question whether the 
intervention of vermin such as described can 
-constitute nuisance, I hold in the affimative 
and this not only from the point of view of 
health, but also from: the point of view of 
psychology. This reminds me that Mr. Bose 
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Suggested. in cross-examination that the only 


class of tenant which the plaintiffs could 

obtain for this residence was what.he calls 

woman of a particular class. . Be that so, it 

makes to my mindno difference. I cannot 

believe that those who sacrifice at the shrine 

‘of Venus desire to be attended by the ill- 

omened fowls of Mars. There is the evidence 

of the principal of the Free School that .the 

vulturés come into collision with the small 
boys. The small boys cannot get out of the 

way of the vultures or vice versa. We are 
perhaps unduly prejudiced against vultures.. 
Vultures on the outskirts of an Indian vil- 
lage in the small hours of the morning is one 
thing, vultures on the outskirts of the new 
market in the middle of the day is another 
thing. There is time and place for the ob- 
scene. With regard to health, no expert evi- 
dence has been given. But I take the view 
that vermin and parasites of the various 
species that attend this refuse dump must 
inevitably be injurious to those living in clése 
proximity. ; 

My fourth finding is that nowithstanding 
difficulties, a considerable improvement could 
be made. In this connection I desire to say 
something about service. Ido not consider 
on the evidence that the public is badly serv- 
ed. J am well aware that there is one great 
advantage of public life in India, namely if 
anything goes wrong the blame can be put 
upon the constitution, and if that fails, as in 
this case it must upon the cooly. It is said 
that he is unintelligent and apathetic. So 
far as the evidence in this case is concerned 
I entirely reject that view. If the individuals 
who have been called in this case are at all. 
representatives, as | think they are, I reject 
any argument on the part of the defendant 
on the lines that nothing better can be done 
because of the want of intelligence or poor 
quality of the coolies. In my opinion they 
give tothe public for what they receive from 
the public in wages and in other amenities 
more than full value. I meant to ascertain 
their wage which I presume is the normal. 

As regards the type of building provided 
for them or which they provide for them- 
selves this will appear from the batch of pho- 
tographs submitted by the Corporation at the 
end of the case which will explain, if it is 
not otherwise understood, the ‘‘description of 
Calcutta as a city of palaces.” In my opi- 
nion, the failure to adopt a more efficient 
system is not due toany defects in the labour 
available in its lower ranks. With regard to 
the higher ranks, I am unable to express 
much opinion about the supervisors, as I am 
not clear what they supervise, but as regards 
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the young engineer J see no reason .why he 
should not give as good service as his equi- 
valent in any other part ofthe world. This 
rubbish yard is to some extent no man’s land 
or too many men’s land. I am not cléar 
whether the market supervisor or the conser- 
vancy supervisor or the district engimeer or 
any one or more is really responsible for the 
system of clearance from the market or the 
proper maintenance of the pucca depot: To my 
mind the blame is placeable on the public. We 
alternate between apathy and “short periods 
of misguided interference. We are inclined 
to let the lorries thunder by and plunge in 
sleep again. There is one matter upon which 
I intended to get the data, namely the capa- 
“city of the two bins. I mention that before 
I forget. 

The result is that the plaintiffs are enti- 
tled to succeed., With regard to damages 
the matter will remain over, and if not settl- 
ed I will have to deal with it. With regard 
to'an injunction subject to hearing Counsel 
I do not propose to make the common 
order. I have drafted the lines of the 
special order and I shall welcome the assist- 
ance of Counsel in putting it. into shape. I 
wish it to be remembered that this is not a 
victory obtained over a public enemy. but a 
stricture upon the public of Calcutta for not 
performing satisfactorily their public duties. 
if good results, the money will have been 
well spent, but the damages which are 
ordered are damages which Mr. Sinha and 
myself among others will pay. a 

The form of the injunction which I pro- 
pose to .pass is upon the following lines 
which I should like Counsel to consider, 
restraining the defendants -from dumping 
refuse in the trailer or in or about the trailer 
shed and refuse yard in the manner com- 
plained of and in particular so as to expose 
animal and other organic refuse so as to (a) 
attract vermin and parasites, (b) permit of 
loss and leakage, (c) emit noxious odours and 
without providing more suitable receptacles 
and vehicles and an improved system of 
transport. I shall adjourn the matter in 
order to enable Counsel to consider their 
position in regard to the question (1) of 


damages and (2) of injunction. The plaintiffs 


are entitled to costs. With regard to costs 
Counsel for the defendants has asked me to 
reserve. that matter until the other matters 
have been disposed of, but in case it be for- 
gotten, I certify that it is.a fit.case to warrant 
the employment of two Counsel. ; 


April 11, 1940, 
Two matters’ remained over and were 
considered yesterday. The first, and to my 
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mind thé more important, was the form “of. 
Injunction; the second, damages. In point of: 
fact, in this case certain somewhat impor- 

tant questions do arise with respect to the 

claim for damages, and I shall give my deci- 

sion notwithsjanding that I may not have 

given that aspect of the matter as full con- 

sideration as if requires. 

_ Dealing first with the, question of injunc- 

tion, I indicated to Courfeel my desire to put 

the injunction in such a form.as would 
first suggest to the defendants how they 

might, in my view, abate the nuisance and 

secondly, in such a form as would not 

embarrass the defendants in any attempt to 

carry out the necessary changes. In this 

respect I have, as I expected, received the 

utmost assistance from both Mr. Bose and 

Mr. Sinha on behalf of the Corporation, and 

substantially, with cerfain amendments 

which I shall note and explain, I have ad- 

opted Mr. Sinha’s draft.. It is based upon a 

decided case (1929) 1 K. B. 533 at p. 547: 

on appeal Farnworth v. Manchester Corpora- 
tion (2), at p..184. Ishall now dictate the 
form of injunction and thereafter indicate 
the amendments I have made in Counsel's 
draft-and the reasons for making them : 

(I). Injunction restraining the defendant’ 
Corporation from dumping refuse in the 
trailer, or in and about the trailer shea and 
refuse yard: (1) in the-manner complained of 
or in any other manner which permits, (a) 
animal and other organic refuse to be expos- 
ed so as to attract vermin and parasities, (b) 
leakage of offensive matter from the recep- 
tacle used for dumping the refuse, (Cc) noxl- 
ous odours from the refuse dump to be 
emiited, except in so far as such results are 
unavoidable on using the best known 
methods within reason, (2) without provid- 
ing for the collection of refuse in such recep- | 
tacle and removal thereof in such vehicles 
and by such means of transport as may not 
cause damage or injury to the plaintiff or 
his premises, other than such damage or : 
injury a5 is unavoidable on using the best 
know methods within reason. 

(II). The operation of the injunction will 
be suspended for one year to enable the de- 
fendant Corporation to adopt such measures 
as they are advised, to terminate or mitigate 
the nuisance. Provided that the suspension 
may be removed unless, (a) the defendant - 
Corporation reports to the Court within six 
weeks by letter the mame or names of the 
expert or experts whom the Corporation 


(2) (1929) 1 K. B 533 (547): on appeal. (1930) A C171 
(184); 99 L J K B 83; 142 L T 145; 94. P 62; 27 LG 
R 709; 7383818; 46 T L R 85. 


312° 


decide to consult; (b) the defendant Corpora- ' 


tion reports progress of the measures to be 
taken at. intervals of three months there- 
after; (c) the defendant Corporation will pay 
to the plaintiff compensation until the re- 
moval of the injunction or further order 
monthly at the rate fixed for damages. i 

(III). Liberty reserved to the defendant 
Corporation to apply to Court to dissolve the 
said injunction on theðdefendant Corporation 
establishing, if it be not admitted by the 
plaintiff that they have exhausted all reason- 
able modes of terminating or mitigating the 
nuisance. 

My comments are as follows : 


me without the consent of Counsel. 
object is clear. I have allowed the Corpora- 
tion one year’s time, notwithstanding. Mr. 
Mitter’s objection8, subject to the check 
contained in the provisos, realizing as I do 
that the Corporation also has its difficulties. 
The language of the qualifying clause to the 
injunction is mine and an explanation of it 
will help to make clear my view of the law. 
Mr Sinha in his anxiety to be scrupulously 
fair used the phrase “such injury as is 
absolutely unavoidable ” Persons who have 
followed this trial will know what that 
means, but it might be liable to miscon- 


- -struction hereafter and I have therefore 


used the language of the suburbs to indicate 
my reading of the statutory phrase “‘least 
practicable nuisance.”  Practicable nuis- 
ance?’ is not a wholly happy expression. You 
are not trying to create a nuisance ; you are 
trying toavoidit. Itis a contraction of the 
Injunction to create no nuisance, except 
such as is unavoidable, using all practicable 
means. I have avoided the word “practi- 
cable.” One neighbour says to another; your 
kitchen - chimney causes a nuisance because 
the smoke blows down into my back garden. 
Forget for the moment that in private life 
there is no excuse for a nuisance, and 
secondly that what two neighbours call a 
nuisance may not be a nuisance in law. The 
neighbour whose smoke is complained of, 
will reply: I will do everything, within rea- 
son ; I will not buy an electric stove, that 
is out of the. question, that means altering 
my. whole house and I cannot afford it, but 
I will affix a cowl; I will sweep my chimney, 
I will use better coal ; I will- tell my cook 
not to burn rubbish; in other words, I will 
do everything “within reason” to see that 
it is not a nuisance. That, intback garden 
phraseology, is whatI take to be the law, 
and I therefore use that phrase “means 
within réason” as a paraphrase. 
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“Coming now to damages, the fact is that 
since September 1933 this house has remained: 
untenanted, and, according to the plaintiff, 
that is due entirely and wholly to ‘the. 
nuisance. Ī am not now on the question of: 
fact. According to the plaint para. 6, it is’ 
alleged that the nuisance is continuing de 
die in diem with which proposition I agree.: 
We do not now-a-days, as we used to state: 
at the bottom of the plaint when the cause 
of action arose. The procedure has this 
value in that at any rate it helps the drafts-. 
man to make up his mind about the cause 
of action, starting point of limitation and 
the way he is toclaim damages. In this 
case except in so far as the matter is covered. 
by a claim to further reliefs, the plaintiff: 
has claimed only special damages as for a- 
specific injury, in other words, the capi- 
talized loss or injury to the building in’ 
letting value. and in depreciation of sale 
value, amounting to Rs. 30,000. Upon this 
turns the argument of Mr. Bose that since 
this capital loss, this specific injury, took 
place and must be taken as completed in 
1933 or 1934 or at any rate long before any 
starting point for Jimitation, the suit being 
filed in 1938 the plaintiff's whole claim to: 
damages is barred. Mr. Mitter contends that’ 
as the injuria continues, he can claim capi-. 
tal lossat any time however many years 
may have elapsed between the injuria and 
the suit. With that proposition I am not 
prepared to agree. In my view this is a case: 
where the cause of action arose from day: to . 
day, where the injuria arose from day to 
day. Mr. Bose points out that Mr. Mitter 
has not claimed damages on this basis and 
reminds me that although I offered Mr. 
Mitter the: opportunity of a formal amend-. 
ment to ask for such damages and he declin- 
ed the opportunity, I shall allow him to make 
that claim under the general claim for fur-. 
ther relief and I will not shut it out though: 
I think the matter should have been more: 
fully considered. ‘On this basis, the basis of 
continuing wrong and what I may call day 
to day damages, what is the starting point 
of limitation? Mr. Mitter suggests it is: 
prescribed by Art. 36, . 

The point argued by the Corporation is: 
that into the Lim. Act we have to read a. 
special article of limitation created by the 
Special Act, namely s. 538. Mr. Mitter has. 
contended that this is not a substituted section.. 
I referred Mr. Mitter tos. 29 (2), Lim. Act. 
He contends that although the'suit must be 
filed within two months under s. 538, yet 
damages are claimable under Art. 36. In 
my view if, under Art. 36 ors. 23, Lim. 
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Act, a claim to damages is barred after the 
period of limitation fixed in the Lim. Act, it 
is equally barred in the lapse.of the period 
prescribed in the Special Act. In other 
words, we are to ascertain the position on 
the Lim. Act, with the special section read 
into it. ‘If this be right, the terminus a quo 
for damages is four months prior to the date 
of the suit. As already indicated, the argu- 
ment on this point on the part of the plaintiff 
has not been of the fullest nature. I did not 
have discussed:’ before me by the plaintiff’s 
Counsel ss. 23 and 24, Lim. Act. I have as- 
sumed to be applicable the principles sug- 
gested in Maine on Damages, p.-530 and have 
proceeded on a general impression of the 
matter on the sections. Another question 
arises to the terminus ad quem of damages. 
In England the difficulty of granting damages 
until the hearing and during the cont- 
nuance of the wrong, was appreciated, and 
there is a special rule, O. XXXVI, r. 58. In 
India there is no such rule and as far as I 
can see, the only provision under which this 
Court ever grants damages or has granted 
damages for a period after the filing of the 
suit is in the special case provided for by 
O. XX, r. 12, Civil P. ©. I have, therefore, 
considerable doubts whether I have jurisdic- 
tion to make any decree as asked by Mr. 
Mitter, and whether this is a matter which 
comes within s. 15] of the Code, but -as the 
plaintiff would be barred from claiming 
damages for the period.from August 1938 to 
January 1940, I propose to do so, and also 
because, if I do not, it means another suit 
every four months in the future. 

I now come to the question of fact, and the 
parties have preferred to leave it to me 
rather than go to an inquiry the additional 
cost of which would certainly exceed any 
difference which might. on the quantum of 
damages be allowed by me, and that which 
might be allowed upon a more minute exa- 
mination. I have taken, into account the 
following matters: Locality. 1, infer on the 
evidence that the particular locality was 
declining in attraction. As regards the state 
of repair, the house was, I think, generally 
deteriorating. Repairs to the extent of two 
or three thousand rupees were done. Ido 
not rule that they were done, as suggested 
by the defendant, wholly with an eye to the 
suit; but I donot think that, nuisance or. no 
nuisance, they were sufficient or appropriate 
to make this house readily lettable.. There 
is the inference to be drawn: from the two 
alternative schemes. There is the inference 
to be drawn from the delay in filing the suit. 


On the other hand, itis to my mind certain 
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that the proximity of the nuisance was one of 
the main reasons, though not the whole rea- 
son, for the house becoming unlettable.. 

I think the fair amount at which to assess. 
the damages being the amount of: loss .in 
monthly rental value, due to the nuisazice, 
to be in the neighbourhood of Rs. 200. There 
will, therefore, be a decree for damages at 
that figure for four months prior to the suit, 
for the period from ‘Me institution of the 
suit until to-day, and’ from to-day until the 
removal of the injunction or further order. 
With regard to this last period, the matter 
is also covered by the special condition 
which I have inserted in the part of the order 
which operates as a stay. The figures will 
remain at Rs. 200. The plaintiff is entitled 
to costs, including reserved costs which 1n- 
cludes the costs of the de bene esse examina- 
tion. ° 

D. Suit decreed. 


PATNA HIGH COURT 
Appeal No. 2 of 1935 
May 7, 1940 
FAZL ALI AND CHATTERJI, JJ. 
Raja BRAJASUNDER DEB—PLAINTIFF— 
APPELLANT 


versus 
Raja RAJENDRA NARAYAN BHANGg . 


DEO—DEFENDANT— RESPONDENT 

Settlement record—Entry in—Value of —Evidence,. 
admissibility—Dispute as to construction of bundh 
—Report by plaintiff’s manager that bundh was con- 
structed on behalf of defendant, admissibility—. 
Evidence Act (I of 1872), s. 74—Survey and settle- 
ment report prepared by Assistant Survey Superin- 
tendent, admissibility—Religious Endowments Act 
(XX of 1863)—Applicability of Act to endowment 
which is not public—Hindu Law—Religious endow- 
ment—Idol—Shebait disqualified—Court of Wards, 
if can take over management—Compromise—Idol’s: 
property managed by Court of Wards—Compromise 
by manager not for idol’s benefit is bad—Hasement 
—Compromise conferring right on defendant to con-- 
struct bundh on plaintiff's land—Defendant can. 
claim nothing more than easement to maintain bundh« 
—He cannot claim adverse possession—Repatrs to: 
bundh, right to—Easement enjoyed for a long time 
must be referred to legal origin. 

In a dispute relating to the construction of a bundh 
between the parties to the suit, the defendant sought. 
to produce a report made by the plaintifi’s manager 
containing a note to the effect that the bundh was. 
constructed on behalf of the defendant on the ground 
that the manager purported to act as agent on behalf 
of the plaintiff anil having regard to the circumstances 
under which the report was made, he must be presum- 
ed to have been authorized by him to make the state- 
ments which were to be found in the document : Y 

Held, that tHe report could be admitted in evi- 
dence. [p. 318, col. 2.]. l 

A survey and settlement report prepared by an. 
Assistant Superintendent of Survey is a public docu~ 
ment and consequently admissible in evidence. [ibid.].: 
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The Religious Endowments Act does not &pply to an 
‘endowment which is not a public one. Protap Chan- 


dra Misser v. Brojo Nath Misser (1) and Asghar Ali 
wv. Delroos Banoo Begam (2), relied on. [p. 319, col. 
2 


“Where the idol comes under a perpetual disability, 
on the disqualification of its shebait to manage its 
property, the Court of Wards can také over its manage- 
ment. [ibid]  ~ 

_A. from the original decree of the Addi- 
ra Sub-Judge, C&ttack, dated August 27, 
1994. 4 

Messrs. G. P. Das, S. B. Prasad and Mehdi 
Imam, for the Appellant. 
_ Messrs. 8, K. Mitra and G. C. Das, for the 
Respondent. 


Faz! Ali, J—This appeal arises out of a 
‘sult relating to certain lands situated in vil- 
lages Balarampur, Jagulaipara and Olaver in 
the District of Cuttack. The plaintiffs Nos. 1 
-and 3, who are also appellants Nos. l and 3, 
are Hindu deities who have sued through 
their sebait-marfatdar Raja Braja Sundar 
Deb of Aul, who is himself plaintiff No. 2 
(also appellant No. 2). Plaintiff No. lis the 
proprietor of certain lakheraj bahel lands in- 
- ‘Cluding the disputed lands in village Bala- 
rampur.. These lands are set out in schedules 
.ka and ka 1 and comprise plots Nos. 383, 384, 
389, 769, 767 and 768 of the current settle- 
ment map with a total area of 4°70 acres. 
Plaintiff No. 2 (who will sometimes be refer- 
red to hereafter as the Raja of Aul or merely 
“as the Raja) is the proprietor of village Jagu- 
laipara. The lands of that village which are 
In dispute are set out in schedule kha of the 
plaint and comprise plot No. 601/2122 with 
-an area of ‘15 acre. The disputed land of 
“village Olaver is part of certain debuttar 
lands which are held by plaintiff No. 3 in 
wthamurart madhya sarwadhikari right. 
This land is set out in schedule ga of the 
plaint and is represented by plot No. 552, its 
-area being ‘08 acre. It iscommon ground that 
‘on the plots situated in schedules ka, kha 
and ga there exist at present certain bundhs 
which the defendant claims to have erected 
for the purpose of protecting the lands of a 
-number of villages belonging to him. The 
land in schedule ka I in Balarampur imme- 
diately adjoins the bundh in that village on 
‘both sides and the defendant’s case is that 
he is entitled to take earth out of the lands 
‘for the purpose of repairing the bundh. In 
‘the provincial and revisional survey khatian 
‘we find no reference to any bundh on the 
‘disputed lands in village J agulaipara and 
‘Olaver, these lands being shown merely as 
“waste lands comprised within the estate of 
Plaintiffs Nos. 2 and 3 respectively. As to 
Willage Balarampur, the old Record of 
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Rights mentioned a bundh only on plot 
No. 138 which is now part of current set- 
tlement plot No. 384, but there was no re- 
cord to show thatthe bundh had been erect- 
ed by the defendant. During the current 
settlement a bundh was shown on the dis- 
puted plots of village Balarampur and 
Jagulaipara which are set outin schedules 
ka and kha respectively and it was noted in 
the remarks column that that bundh was 
repaired by the defendant. No bundh, how- 
ever, has been shown on tbe disputed land 
in Olaver and there is no entry to suggest 
that the defendant has anything to do with 
16. 
The plaintiffs rely on the entries in the 
provincial and revisional survey papers so 
far as villages Balarampur and Jagulaipara 
are concerned and impugn the correctness 
of the entry in the current settlement kha- 
tian in regard to the disputed lands situated 
in these villages. With regard to the lands 
of Balarampur their case is a somewhat 
elaborate one and may be summarized thus? 
It is stated in the plaint that about 60 years 


. ago the grandfather of plaintiff No. 2, who 


was the sebait-marfatdar of plaintiff No. 1 
(the deity), had constructed a bundhk on 
plot No. 138 to protect his lands from inun- 
dation. About four miles to the west of 
village Balarampur there was an embank- 
ment known as Deultara bundh constructed 
by the Public Works Department which 
being breached at several -places in 1896 
was abandoned by that department. About 
16 years before the institution of the suit, 
plaintiff No. 2 with the object of laying out 
a garden on plots Nos. 96 and 101 erected a 
new bundh known as bagicha bundh. Some 
years prior to the institution of the suit, the 
defendant closed a water channel known as 
tarla Jore (which flows out of the river 
Kharsua) by constructing a new bundh with 
the result that the flood water flowing 
through the opening of the Deultara bundh 
could not freely pass down as before and 
the crops of several villages belonging to the 
Raja of Aul were seriously damaged. There- 
upon the Raja directed the removal of the 
bundh on plots Nos. 138 and 96 and accord- 
ingly his men proceeded to cut it at several 
places. The defendant therefore forcibly 
filled up the gaps and widened the old bundh 
on plot No. 138 and constructed a new bundh 
in continuation of the existing bundh belong- 


. Ing tothe plaintiff. The Raja accordingly 


instituted a suit (No. 378 of 1920) fora dec- 
laration of title to and recovery of posses- 
sion of the land covered by the new bundh. 
During the pendency of the suit, the Court 
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of Wards took over the management. of the 
Aul estate and the manager of the Court of 
Wards was substituted for the Raja in the 
suit. This manager fraudulently compromis- 
ed the suit with the defendant on terms 
highly detrimental to the Raja. Then fol- 
lowed the current settlement operation in 
the course of which the entry already re- 
erred to was made in favour of the defend- 
ant, Taking advantage of this entry the 
defendant began to widen the old bundh 
and also erected a new bundh, but he was 
not able -to complete the work as, he was 
opposed by the Raja’s servants. This hap- 
“pened in May 1932 and on June 7, 1932, the 
plaintiffs brought the present suit. 

The plaintiffs’ case with regard to the 
lands of village Jagulaipara and Olaver is 
that the defendant had no right to con- 
struct or maintain a bundh on lands belong- 
ing to the plaintiffs. The plaintiffs accord- 
ingly pray in the suit for a declaration of 
their title to the landscovered by the bundhs 
in villages Balarampur, Jagulaipara and 
Olaver and also to the disputed land on 
either side of the bundh in Balarampur ; the 
restoration of the lands to the condition in 
which they were before; confirmation of the 
plaintiffs’ possession ; a permanent, injunc- 
tion restraining the defendant from con- 
structing or repairing the disputed bundh 
and compensation for rendering useless the 
lands in dispute. The defendant who is the 
proprietor of the Kanika estate resisted the 
suit on many grounds, but his main defence 
was that the disputed bundhs were merely 
part of a bundh ten miles in length starting 
from a place called Chhanchanadia in vil- 
lage Jagulaipara and extending up to village 
Ayatun. This bundh was alleged to have 
been constructed in olden times on behalf 
of the Kanika estate to prevent the flood 
water of the river Kharsua from destroying 
the crops and houses of tenants residing in 
certain villages belonging to that estate. The 
defendant claimed that no portion of those 
bundhs ever belonged to or was constructed 
by the Raja of Aul or any of his ancestor and 
he relied on the compromise in suit No. 378 
of 1920 as well asthe survey entry and as- 


serted that the plaintiffs’ suit was barred by | 


limitation and that the decree in suit No. 378 
of 1920 operated as res judicata in regard to 
the disputed lands of Balarampur. : 

The learned Subordinate Judge found (1) 
that the disputed bundhs were only parts of 
a continuous bundh or a chain of bundhs 
which belonged to the defendant and extend- 


ed over a distance ,of ten miles beginning” 


from Chhanchanadia in Mouza Jagulaipara 
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to Mouza Ayatun .and that this chain of 
bundhs was maintained and reparied by the 
ancestors of the defendant. (2) That-though 
there was no direct evidence to prove that 
the disputed bundh had been constructed on 
behalf ofthe Kanika estate, it, was clearly 
established that the defendant had been 
maintaining the bundh all along and the cir- 
cumstances of the case, strongly suggested 
that in olden times before hostilities began 
between the two neighbouring landlords, the 
Rajas of Aul and Kanika, the former must 
have made a grant of some lands to the latter 
for the purpose of constructing and maintain- 
ing the bundhs in question. (3) That the com- 
promise decree in suit No..378 was not vitiated 
by any fraud and was binding on the plaintiff. 
(4) That the current settlement entries with re- 
gard to the disputed lands of Balarampur and 
Jagulaipara were correct and plaintiffs Nos. 1 
and 2 had lost their right to the greater por- 
tion of the disputed lands on account of the 
defendants having been in possession thereof 
for more than 12 years. (5) That the defen- 
dant had made some encroachment on the 
land of plaintiff No.1, in village Balaram- 
pur. On these findings the learned Subordi- 
nate Judge decreed the suit in favour of 
plaintiff No.1, inregard to the encroached 
area only and dismissed the suit as regards 
the remainder of the disputed lands. The 
plaintiffs have challenged most of the find- 
ings of the learned Subordinate Judge in 
this appeal, ` 

I will first deal with the disputed lands of 
Balarampur. It appears that adispute has 
been going on between the parties with re- 
gard to these lands at least since 1919. In 
that year there were two counter-cases of 
rioting in the Criminal Court against the ser- 
vants of the Rajas of Aul and Kanika res- 
pectively the immediate cause of the riot 
being the cutting of the bundh in Balaram- 
pur at several places by the servants of the 
Raja of Aul. In these cases the men of the 
Raja of Kanika were acquitted and those of 
the Raja of Aul were convicted. In the year 
1920 there were several suits between these 
two Rajas including suit No. 378 of 1920 in 
which the Raja of Aulin the capacity of a 
shebait and marfatdar of plaintiff No. |, 
claimed reliefs which were similar to. those 
claimed in the present suit against the Raja 
of Kanika. On October 30, 1920, the Raja of 
Aul was arrested in connection with a cri- 
minal case and in June 1921, his estate was 
placed under the management of the Court 
of Wards. Within a fortnight ofthis date 
the Raja brought a suit against the manager 
of the Court of Wards andthe Collector of 
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the District, alleging that his signature on 
his application for the estate being placed 
under the management of the Court of 
Wards had been obtained under threat and 
duress and re-claiming the possession of fhe 
estate. About this time, a number of civil 
suits were filed by the tenants of the defen- 
dant against the Raja of Aul and he was also 
involved in an Arms Act case and a case 
under s. 107, Crimin l P. ©. On J uly 10, 
the suit brought by phintiff No. 2, against 
the manager of the Court of Wards and the 
Collector was withdrawn and in December 
1922, all the civil suits between him and the 
defendant, including the suit No. 378 of 1920, 
were compromised. The compromise was 
entered into between the Raja of Kanika 
and the manager of the Court of Wards re- 
presenting the interest of the plaintiff and 
the compromise décree passed in suit No. 378 
was in these terms : l 

“It is ordered and decreed that this suit be decreed 
in the terms of the compromise petition that all the 
civil suits pending between the defendant and the 
plaintiff having been agreed to be settled out of Court 
and the land in dispute being on the existing embank- 
ment covering an area of 1'48 (acres) in the possession 
of defendant and being necessary to be maintained to 
save parts of the Kanika estate from inundation by the 
river Kharsua, the parties agreed that the land on 
which the embankment stands should belong to the 
plaintiff’s estate, but that the plaintiff shall not have 
he right to remove thé embankment and defendant 
should maintain it and shall be entitled to dig earth 
from 20 feet of landon either side of the bundh.... 
for the repairing of the bundh.’’ 


Several years after this compromise the 
‘current settlement proceedings began and 
the estate of plaintiff No. 1 being still under 
the management of the Courtof Wards, Babu 
Padma Charan Das, the manager of the 
estate, filed an objection before the Settle- 
ment Officer in regard to the entry made by 
the settlement authorities about the bundh 
in Balarampur. The objection was to the 
effect that the defendant had violated the 
terms of the compromise arrived at between 
the parties in suit No. 378 of 1920 by extend- 
ing the bundh beyond 1°48 acres which was 
then the area covered by the bundh and 
it was prayed that “the entry about the 
right of the defendant to repair and main- 
tain this extension should be cancelled.” The 
Assistant Settlement Officer heard the ob- 
jection, considered the oral and documentary. 
evidence adduced by the parties and ulti- 
mately dismissed the objection. He upheld 
the existing entry with regard to plots 
Nos. 384 and 768 and directed that a note be 
made in the remarks column'to the effect 
that the Raja. of Kanika takes earth from 
plots Nos. 383, 385, 767 and 769 for repairing 
the bundh on plots Nos. 384 and 768. It is 
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tobe noted that this objection was decided 
after the plaintiff’s estate had been released 


from the management of the Court of Wards. 


Now, it is not disputed that the defénd- 
ant has built a bundh between Chhades 
and Ayatun which-extends over several miles. 
This bundh runs through certain mauzas 
belonging to the defendant and it was ad- 
mittedly erected for the purpose of protect- 
ing a number of villages within his estate 
from the flood water of the river Kharsua. 
The evidence further discloses that there is 
also one continuous bundh or a chain of 
bundhs between Chhades and the boundary 
of village Jagulaipara. These buudhs are 
situated in village Ganja, Balarampur,. 
Govindpur, Santaila and Jagulaipara. Of 
these Ganja, Govindpur and Santaila are 
owned by the defendant and itis not dis- 
puted that the portions of the bandh which 
are situated in these villages belong to him. 
Village Balarampur belongs to three differ- 
ent proprietors, one of them being D. W. 
No.7 Sadanand Santra Mahapatra. It is 
not disputed that the bundh which is situat- 
ed within the estate belongs to and is re- 
paired by the defendant. Another part of 
Balarampur is in possession of one Jagar- 
nath Prasad Das as marfatdar of a deity. 
The bundh. which is situated within this 
estate consists of survey plots Nos. 572 and 
602 and it is recorded in the current settle- 
ment khatian that this bundh also is repair- 
ed by the defendant. 

Thus the dispute is confined only to the 
bundh which lies within the estate of plaint- 
iff No 1. With regard to it, the plaintiff’s 
case, as I have already stated, is that it con- 
sists of two parts which were constructed 
at different times. One of them which stands 
on provincial survey plot No. 138 (C. S. plots 


`- Nos. 767 and 768) is described as the Noona 


bundh and is said to have been constructed 
about 60 years ago to keep back the flow of 
saline water from the river Baitararni which, 
it is alleged, used to damage the crops of 
certain villages of the Aul estate. The other 
part which is described as the bagicha 
bundh is situated on revisional survey plots. 
Nos. 96 and 101 and issaid to have been. 
constructed 16 years before the institution 
of the present suit to protect an orchard 
which the Raja of Aul wanted to lay out. 
in the vicinity of these plots. The plaintiff’s 
case In regard to these two bundis has not 
been accepted by the learned Subordinate 
Judge on the evidence as it stands and I 
fully agree with his decision. It isadmitted 
by the witness for’ the plaintiff that no 
orchard has yet been laid out by -the Raja, 
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and it seems tome that he -was forced to 
invent the story about the orchard, as he 
coultl not otherwise explain the existence of 


that portion of the bundh which he calls the 


bagicha bundh. This bundh is said 'to have 
been erected in comparatively recent times, 
but no papers have been produced to show 
that it was constructed by the Raja. Again 
though the plaintiff's witnesses have” stated 
that there are papers to show that the Raja 
has been maintaining and repairing the 
bagicha bundh, yet these papers have not 
been produced, Itistrue that the! cost of 
constructing and repairing the bundhs would 
be very small, but there must be some docu- 
mentary evidence to prove whatever small 
expenses have been incurred. The! matter 
does not rest here. One of the plaintiffs’ 
own. witness—P. W. No. 16, Gopi Nath Pat- 
naik—has stated that “no new bundh has 
been constructed by the Aul Raja since my 
discretion (?)” This statement in my opinion, 
disposes of the plaintifi’s case in regard to 
the bagicha bundh. | 

As to the bundh on plot No. 138 also, there 
is very little reliable evidence on the side 


of the Raja of Aul to show either that it- 


was constructed by his ancestors or' that it 
has always been repaired on his behalf. It 
is true, that many of his witnesses have 
stated that-this bundh is repaired) by the 
Raja, but Iam not prepared to accept their 
evidence firstly, because it is not supported 
by any documentary record and secondly, 
because, as I shall show’ presently, the evi- 
dence adduced on behalf of.the defendant 
proves that this bundh also used to be re- 
paired and maintained by the defendant. 
The case of the plaintiffs is that this; bundh 
was erected to protect the Aul villages, but 
as has been pointed out by the learned Sub- 
ordinate Judge, the plaintiffs have not been 
able to explain why the Raja of Aul tried 
to demolish it in 1919. The learned Sub- 
ordinate Judge’s comment upon , the ex- 


planation offered is as follows : ! 

“The explanation offered is that the saline water no 
longer flows upwards owing to the lands being silted. 
Tam not satisfied with this explanation.’ i 


After reading the evidence carefully, I 
have come to the same conclusion! as the 
learned Subordinate Judge. It is true that 
the entry inthe provincial and revisional 


settlement papersis in favour of plaintiff - 


No. 2 but, in my. opinion, the evidence which 
I shall refer to presently conclusively shows 
that this entry is not correct. 
that the estate of the defendant was. under 
the management of the Court of Wards from 
1862 to March 1902 and during this period 
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the bundhs within the estate used to be 
repaired from time to time through contrac- 
tors who submitted their estimates as well 
as bills for the work actually done together 
with certain measurement-books. There 
can be no doubt about the authenticity of 
these papers, because they were produced 
in the-earlier litigation between the par- 
ties as well as during te current settlement 
proceedings. In thesg papers reference is 
made to the following names which have 
been clearly established to be local names 
for portions of the bundh or chain of bundhs 
which according to the defendant have been 
constructed by him and his predecessors. 
These names are as follows: (1) Sambhu 
Barik Ghai, (2) Kancha Ghai, (3) Chhelia- 
dora Ghai, (4) Bhusurigaria, (5) Dhendugaria, 
(6) Gourdhari, (7) Ghumaymath Ghai. That 
Sambhu Barik Ghai adjoins the disputed por- 
tion of the bundh in Balarampur cannot be 
doubted, because this is admitted by the 
plaintiff's own manager in Ex. A. As regards 
the other names, the following extract from 
the evidence of P. W. No. 2 will be sufficient 
to connect them with the disputed bundh : 


“The portion of the bigger Balarampur ‘embank- 
ment which adjoins the busti, is‘ called Sambhu- Barik 
Ghai. Sambhu Barik Ghai is ‘not a portion~ of the 
disputed embankment but it adjoins that embankment. 
At a short distance from Sambhu Barik Ghai there is 
another Ghai known as Kancha Ghai. It is at adis- 
tance of Sor 10 cubits from the disputed embankment. 
At a’ short distance from Kancha Ghai there is a tank 
as Banagari, Ohheliadora Ghai is within a short dis- 
tance from Banagaria. That Ghai touches the disputed 
bigger embankmentat Balarampur at some places and 
at other places it is within a short distance from it. 
After Chheriadoa comes Bhusurigaria Ghai and then 
comes Dhendugaria Ghai. They are not in a line. 
Dhendugaria Ghai belongs to the Kanika Raj, but I 
cannot say to which mouza it appertains.”’ 


This statement clearly locates those por- 
tions of the bundh which according to the 
documentary evidence produced by the de- 
fendant have been repaired on behalf of 
Kanika estate for a long time and in these 
circumstances I have no hesitation in accept- 
ing the oral evidence adduced by the defen- 
dant to prove that the disputed bundh is 
repaired and maintained by him. Refer- 
ence may also be made here to Ex. G which 
is a letter written by the Officiating Collec- 
tor of Cuttack to the Commissioner of Orissa 
Division on March 23, 188]. This letter 
gives “an estimate for the repair of em- 
bankments during the current season.” The 
important passage in this- letter runs as 
follows : : ; ; 

“The embankments west and north of Ganja have 
besn in the course of years allowed to fall into dis- 


repair. The two breaches filled up last year were done 
effectually, but had there been any serious floods in - 
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the Kharsua, the damage of crops from a succession of 
minor breaches would have been great. The embank- 
ment from east or Olaver to Balarampur, etc. northward 
should always be kept up.” 


We had torefer toa number of maps in 
order to locate the embankment east” of 
Olaver referred to in this document and the 
conclusion which we have arrived at is that 
the embankment referred to in the above 
passage is not the entoankment which runs 
between Chhades and Ayatun, but the em- 
bankment ofwhich the disputed bundh is 
apart. The description “east of Olaver to 
Balarampur and northward” applies to this 
bundh only and is inapplicable to the bundh 
between Chhades and Ayatun. This docu- 
ment also, in my opinion, strongly supports 
thé case of the defendant that the disputed 
bundh used to be maintained and repaired 
on his behalf. References have been made 
to a bundh running from Chhades to Ayatun 
in many papers kept by the Court of Wards, 
but there are also reference to a bundh run- 
ning between Chhanchanadia and Ayatun. 
The learned Advocate for the appellant at 
first tried: to contend that Chhanchanadia 
is another namefor Chhades. The evidence 
however, as to this place being in Jagulai- 
- para is so overwhelming that he had ulti- 
mately to abandon the contention and to 
proceed on the assumption that Chhancha- 
nadia is in fact in Jaguiaipara near its bound- 
ary. Ifthatis so, it clearly supports the 
oral evidence given by the defendant and 
shows that the chain of bundh which starts 
at Ayatun extends up to the boundary of 
Jagulaipara. It is certainly ` curious that 
the fact that the proprietors of the Kanika 


estate used to maintain this bundh in Bala-. 


rampur and Jagulaipara was mentioned now- 
here in the provincial and revisional survey 
papers. The explanation which has been 
suggested by the Assistant Settlement Officer 
who had to deal with this matter during the 
current settlement proceeding is to be found 
in the following passage which I quote from 
his judgment (Ex. K). 

“The oral evidence goes to show that the embank- 
ment in question was avery insignificant one before the 
riot of 1919, but it was strengthened considerably 
afterwards. This is the reason why this portion of the 
bundh wasignored in the revisional survey map ; when 
it was no better than a ridge before, certainly it would 
not be plotted.” 

This explanation cannot be ignored because 
it comes from one who knew the practice of 
the settlement department, but it may also 
be that the disputed bundh being admittedly 
situated within the Aul estate and there being 
no dispute about it.in the course of the 
settlemeént proceedings, the settlement autho- 
rities recorded:it as a.part of that estate and 
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did not record any separate note as to who 
was maintaining and repairmg it. However 
that may be, the current settlement ehtry 
carries with it a strong presumption of cor- 
rectness and it has not been rebutted by the 
plaintiffs. The defendant’s case is further 
supported by Ex. A. This was a note made 
by the manager of the Raja of Aul on a 
report ‘sent to the Sub-Divisional Officer of 
Kendrapara in May 1932 complaining that. 
the Raja of Kanika had encroached on lands. 
belonging to the Raja of Aul in Balarampur 
and Olaver. In that report it was stated. 
that Balarampur bundh 

_ “‘was constructed by the Kanika estate and was cut 


down by the Aul estate as it was erected on its land 
without permission and damaged Aul mauza.” 


It is also stated that “the cut place 
which is known as Sambhu Barik Ghai has 
been marked B on the sketch.” This | 
report is important for two reasons. It 
locates Sambhu Barik Ghai and it also 
states that Balarampur bundh was construct- 
ed on behalf of the Kanika estate. It iscon- 
tended on behalf of the plaintiff that as the 
manager who wrote this report has not been 
examined the statements made therein are 
not admissible in evidence. The defendant 
on the other hand contends that in sending 
this report to the Sub-Divisional Officer of 
Kendrapara, the manager purported to act 
as an agent on behalf of plaintiffs Nos. 1 
and 2 and having regard to the circumstances 
under which the report was made, he must 
be presumed to have been authorized by them 
to make the statements which are to be found 
in the document. On the whole I am inclin- 
ed to agree with the defendant’s contention 
and think that the report is admissible in 
evidence. Assuming however that this 
report is not admissible, there are, I think, 
even apart from it, sufficient materials on 
the record to support the view that the 
disputed bundh was originally constructed 
by and used to be repaired on behalf of 
the proprietors of the Kanika estate. 


The learned Advocate for the appellant 
strongly relied ‘on Sakhawat Hussain’s 
Survey and Settlement Report for the 
Kanika estate which was published in 1895. 
It appears that before the commencement. 
of the survey and settlement proceedings 
referred to in the report, the Kanika estate 
was under the Court of Wards and Sakhawat 
Hussain was its manager. After some cor: 
respondence with the Board of Revenue, 
it was settled that there should be a survey 
of the estate and so the Collector of Cuttack 
was appointed the Superintendent and 
Sakhawat Hussain and several other per- 
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sons were appointed Assistant Superinten- 
dents of the survey. The proceedings went 
on from 1889 to 1894 and the report of 
Sakhwat Hussain was completed in Decem- 
ber 1894. In this report a reference has 
been made to a number of embankments 
within the estate at pp. 136 and 137 and one 
of these isan embankment ten miles long 
running from ChhadestoAyatun. The point 
which is raised on behalf of the appellants 
is that if there had been an embankment 
extending northward from Chhades to 
Jagulaipara, it would have been mentioned 
in this report. The learned Counsel for 
the respondents contends in reply that the 
report is inaccurate and inadmissible in 
evidence and if it had been produced in 
the trial Court his client would have been 
in a position to offer convincing evidence to 
explain the omission. He has also filed a 
petition asking us to remand the case to the 
Court below for taking additional evidence in 
case we feel inclined to rely on. the docu- 
ment. 

The report is a public document, and I 
think it would have beena strong piece of 
evidence in support of the appellant’s case if 
there was no reliable evidence to show that 
there was an old bundh running from 
Chhanchanadia in Jagulaipara downwards. 
But as I have atready said Ex. G and Exs. D, 
E and F series contain unmistakable refer- 
ence to the bundh from Chhanchanadia to 
Ayatum and these documents being prepared 
about the same time as this report; it is 
difficult to hold that no such bundh was in 
existence. In my opinion the report is not 
conclusive and there is no necessity for re- 
manding the case or admitting any addi- 
tional evidence at this stage. 

I will now deal with the compromise of 
1920 and state briefly the grounds on which 
it is attacked in the appeal. The first point 
raised on behalf of plaintiff No. 2 is that. he 
had applied under undue pressure for his 
estate being placed under the management of 
the Court of Wards but, in my opinion, it will 
serve no useful purpose to investigate this 


side issue especially as it relates to events” 


which happened many years ago and a good 
deal of evidence which is material for its 
decision is not forthcoming. It is sufficient to 


state that the estate was placed under the’ 


management of the Court of Wards on the 
Raja’s own application and it remained under 
such management till 1926. The learned 
Advocate forthe appellant also treated this 
matter only as a mere side issue and concen- 
trated his argument on the following points : 
(1) that the compromise is not binding on 
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plaintiff No. 1, the deity, because no appli-. 
cation was ever made on its behalf to the‘au-- 
thorities concerned to take over the manage- 


-ment of the debuttar estate; (2) that in view of 


the*provisions of the Religious Endowments. 
Act XX, of 1863, the Court of Wards was in- 
competent to take possession of a debuttar: 
estate; (3) that plaintiff No. 2 as a sebait could 
not delegate the managgment of the debuttar 
estate to the Court of ards; (4) that the- 
compromise was not for the benefit of the- 
deity who being under a perpetual disabil- 
lity is entitled to challenge it on that ground 
and (5) that the manager’ of the Court of 
Wards, who compromised on behalf of 
plaintiff No. 2, was guilty of gross negli- 
gence amounting to fraud in not properly 
prosecuting the suit.. | 

_ The first objection was net pressed because- 
16 was shown that the Court of Wards had 
in fact assumed the charge of the debuttar 


‘estate. As to the second objection, it appears: 


to me that s. 22 of Act XX of 1863 was not 
applicable to the present case. It was held 
in Protap Chandra Misser v. Brojo Nath 
Misser (1), that Act XX of 1863 does not 
apply to an endowment which is not a public 


one, but which is made for the.benefit of: - 


an ancestral family idol. The observations.. 
made by the learned Judges of the Calcutta 


High Court in that case were as follows : 

“Act XX of 1863 at it appears from the preamble 
of the Act and ss. 1 to 17 applies only to endowment 
to which Regulation X1X of 1810 was applicable; and 
that Regulation, as appears from s. 16, had application. 
only to endowment for public purposes.”’ 


This view is supported by certain obser-. 
vations made by the Judicial Committee of 
the Privy Council with regard to the Act in 
Ashgar Alt v. Delroos Banoo Begam (2), 
and I have no ‘reason to think that the. 
revenue authorities would have sanctioned 
the management of the estate of plaintiff 
No. 2 if the present endowment was. one- 
to which the Regulation of 1810 applied. 
The third objection raises a point of some- 
nicety. There is no doubt that Balarampur- 
belonged toa deity but the deity was under 
a. perpetual disability and its sebait was also. 
a disqualified person. If he was disqualified 
to manage the property, some one had to: 
manage it for him and Í do not see why in 
such circumstances the Court of Wards. 
could not take over its management. It is. 
not the plaintiff's case that the Court of 
Wards did not pay due regard to the objects. 
of the trust or that these objects were frust- 
rated by the mere fact of the management 


(1) 19 0 275. 
(2) 3 0 324; 3 Sar. 749; 3 Suther 444; 2 Ind. Jur, 602 
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of the property being placed in the hands 
ofthe Court of Wards. The plaintiff has 
raised this point merely to impugn the com- 
promise and the only substantial ground on 
which the compromise can be impugned is 
` „objection No. 4, that is to say that the terms 
of the compromise were not for the benefit 
of the deity. If that is established, the com- 
promise may be heldyto be bad, but in my 
opinion the evidenc& does not justify any 
such conclusion. Itiscontended that there 
being no previous litigation between the 
‘deity and the Raja of Kanika, the deity was 
notin any way benefited by the compro- 
mise which merely settled the suits between 
the Rajas of Aul and Kanika. In my opl- 
hion, however, the answer to this conten- 
tion is a simple one. I have already shown 
‘that upon the evétdence as it stands, there 
can be no doubt that the bundh which was 
the subject-matter of dispute in Suit No. 378 
4ased to be maintained by the defendant. 
therefore, the suit had proceeded, plaintiff 
No. 2 might have been involved in unneces- 
-sary costs and harassment. This was avoided 
by the compromise. Besides in that suit the 
-defendant claimed not only that he had the 
right to maintain the bundh but also that 
-the land on which the embankment stood 
belonged to him. The last claim was nega- 
-tived by the compromise and it was recog- 
nized that the land on which the bundh 
:stood belonged tothe Raja `of Aul. In my 
opinion therefore the compromise cannot be 
-challenged on the ground that it was detri- 
mental to the interest ofthe deity. 


On the question of the alleged negligence 
‘of the manager of the Court of Wards, it 
has been pointed out on behalf of the defend- 
ant that the plaintiffs did not give any parti- 
.culars of the alleged negligence in the plaint 
.as is required by O. VI, r. 4; Civil P. ©. It 
is, however, unnecessary to lay much stress 
-on this point, as the plaintiff concerned has 
wholly failed to establish the allegations 
“which were made on his behalf in this Court 
sto show that the manager was negligent i 
‘conducting the suit. It was alleged that the 
‘manager had not brought to the notice of the 
“Collector or the Board of Revenue that the 
-entries in the revisional and provincial sur- 
‘vey papers ‘weré in favour of the plaintiff 
mor was this fact brought to the notice of 
“the Court. It appears, however, that there 
-is a reference to the entries Im the survey 
~papers in the plaint of suit No. 378, itself. 
-and Babu Padma Charan Das, who was the 
imanager of the Court of Wards at the time 
-of the compromise has stated in his evidence 
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as follows : | 
“There were discussions regarding the merits of - the 
suits among myself, the Collector and the Govt. 
Pleader. On the facts of the case I had to submit re- 
ports. The final report for approval of the terms of 
the compromise was submitted by the Collector to the 
Hon’ble- Board of Revenue through the Commissioner. 
The Board’s sanction was obtained. I was never neg- 
ligent in looking into the interest of the estate in the 
matter of those compromises. I had inspected the em- 
bankmeñt before the compromises were jinally settled. 
I had made enquiries as to who was maintaining the 
embankment.”’ 


He has further stated : 

“The facts shown in the settlement papers were 
reported so far as I remember. The report may be in 
the Collector’s office.” 


These statements have been made bya 
witness whose veracity has not been chal- 
lenged and so they must be accepted. In my 
opinion, therefore, even assuming that the 
compromise can be collaterally attacked, in 
the present suit on the ground of negligence 
no definite act of negligence has been prov- .. 
ed. The plaintiff had made certain allega- 
tionsin the course of the suit against the 
good faith of the manager and also charged 
him with fraud. But these allegations were 
not pressed in this Court as there was hardly 
any evidence to prove them. I will now pass 
on to the entries made in the course of the 
current settlement proceeding. As I have 
already stated, the settlement entry is to the 
effect that the Raja of Kanika repairs the 
bundh. This entry must be read with Ex. K 
which is the judgment of the Assistant Settle- 
ment Officer on the objection filed by the 
manager of the Court of Wards on behalf of 
the Raja. The objection made was that the 
note about the defendant’s right of easement 
should be cancelled from plots Nos. 383, 384, 
385, 767, 768 and 769 except in so far as it 
related to 1'48 acres which was the subject- 
matter of the compromise between the par- 
ties. The Assistant Settlement Officer in 
— with the objection observed as fol- 
OWS: 

“The objector now states that the defendant has 
violated this agreement by extending it beyond 1'48 
acres agreed upon in the rafanama and that the entry 
about the right of the defendant to repair and main- 
tain this extension (plots Nos. 383, 384 and 385) should 
be cancelled. The defendant denies that he has made 
any extension since the above civil suit. He claims 
that this so-calld extension is a part of the old em- 
bankment and that this portion is mentioned in the 


rafanama simply because this did not form any part of 
the claim.” 


The Assistant Settlement Officer had heard 
the evidence of several witnesses and exa- 


. mined the documentary evidence produced 


by the parties and then came tothe conclu- 
sion that the whole area which was in dis- 
pute was the subject-matter of the compro- 
mise and dismissed the objection. He direct- 
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ed ‘that the “entry” with regard -to plots. 
Nos, 384 ‘and 768 be: confirmed, and that a 
note be he at. es - l 

“made against plots Nos. 383 and 385 that the pre- 
sent defendant takes earth from these plots for re~ 
pairing the bundh from plot No. 384 and that an entry 
be made against -plots Nos.. 767 and ‘769, that 
the present defendant takes earth from them for re- 
pairing the bundh on plot No. 768.” | 

-lhis judgment was delivered after the 
`- estate had been released from the manage- 
ment of the Court of Wards and after full 
consideration of the eviderice produced on 
behalf of the Raja of Aul. The effect of the 
judgment was to confirm the compromise 
and correct the mistake as to the area of 
the disputed bundh given in the compromise 
petition. The importance, however, of -the 
judgment lies in the fact that it helps us in 
Interpreting the entry in the settlement 
papers. As I have already stated, the entry 
in the settlement papers is only to the effect 
that the Raja of Kanika repairs the bundh. 
This entry as it stands may not at the first 
sight seem to signify anything. The judg- 
ment of the Settlement Officer, however, 
shows that the entry was treated by all the 
parties concerned as an entry as to a right 
of easement and it was made as such. Thus 
the settlement entry when properly read 
clearly shows that the Raja of Kanika has 
a right of easement and it is in consequence 
of that right of easement that he is entitled 
to repair and maintain the bundh. The 
plaintiffs have in their plaint described it as 
a collusive entry but the evidence does not 
support their allegation and as J have already 
said the presumption as to the correctness of 
this entry has not been rebutted. 

There is also an entry in the settlement 
papers to the effect that the defendant has 
a right to take earth from certain plots ad- 
joining the bundh for the purpose of repair- 
ing it. This merely confirms one of the 
terms of the compromise which is to the 
effect that the defendant would be, entitled 
to take earth from 20 feet of land on either 
side of the bundh. This right has been ques- 
tioned by the plaintiffs’ in the present case, 
but there is no sufficient evidence before us 
to rebut the settlement entry. It has not 
been shown that the extent of the right 
which was conceded in the compromise of 
1920 and which was affirmed by the decision 
of the Assistant Settlement Officer, is not a 
reasonable one. I have therefore no hesita- 
tion in dismissing the plaintiff's claim in so 
far as it challenges the -right of the defen- 
dant to take earth from the neighbouring 
lands for-the purpose of-repairing the bundh. 
It must, however; be clearly noted that this 
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right does not extend: beyond the limits laid 
down in the compromise ‘petition, that is to 
say, the defendant is entitled to take earth 
only from: 20 feet of land on either side of 
the *bundh and he has no right to make 
any encroachment on the plaintiff's land 
beyond the limits prescribed in the settle- 
ment entry. 

There was some disgussion before us as 
to whether. the defendant had merely ac- 
quired a right of easement over the disputed 
land or had become the owner thereof by 
exercising adverse possession over it for 
more than twelve years. In my opinion, the 
compromise of 1920 must be held to be con- 
clusive on this point. It certainly binds 
the defendant and so he can claim nothing 
more than a right of easement in regard to 
the disputed- land. The right of easement 
in the present case consists in the right 
which the defendant has acquired to main- 
tain a bundh onthe land of plaintiff No. 2. 
Lhe repair of the bundh is only incidental to 
the existence of the bundh and’ so if the 
defendant has a right to maintain the 
bundh he must also have aright to Tepair 
it. Again, as this right- has been enjoyed 
for a very long time it “must be referred to 
a legal origin. I think therefore that the 
learned Subordinate Judge was justified in 
presuming that in old days before hosti- 
lities began “between the proprietors of 
Kanika and Aul States, the Aul Raja must 
have allowed Kanika Raja to construct and 
maintain a bundh on his land. The view 
that it would be legitimate to draw this 
presumption in the circumstances of the 
present case is supported by the decision of 
the Judicial Committee in Rajrup Kuer- 
v. Abdul Hossein (3), wherein more than 20. 
years.before the suit the plaintiff’s ancestor 
had constructed and used a pyne- or arti- 
ficial watercourse on the defendant’s land 
and their Lordships in dealing with the mat- 
ter observed as follows: 


“This being an artificial pyne constructed on the 
land of another- man at the distant period found by 
the Courts, and enjoyed ever since, or at least down 
to’ the time of the obstruction complained of by the 
plaintiff and his ancestors, any Court which had to deal 
with the subject might and indeed ought to, refer 
such along enjoyment toa legal origin, and, under 
the circumstances which have been indicated’, to pre- 
sume a grant or an agreement between those who were 
owners of the plaintifi’s mehal and the defendant’s land 
by which the right was created.” | 


It. has been contended on behalf of the 
plaintHf that there is no positive evidence 


. to show that the predecessors of the present 


defendant had actually constructed the dis- 
(3)6C 394; 7I- A 240;- 4 Sar.-199; 70 L R529 
(PO. a. PE aha ae £ 
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puted bundh, but the reply to this conten- 
tion may be given in the words of Lord 
Herschell in Simpson v. Mayor of God- 
manchester (4), which are to the following 
effect : aa 

“Then we will suppose that there” is no evidence to 
show how that easement came into existence. Still 
-it has been exercised, and it can have had a legal origin 
if the corporation are now and have been during the 
time that they have baen exercising the right the 
owners and occupiers of ins which can be affected by 
the fact of these sluices being open or shut. If they 
have been such owners or occupiers, then those lands 
may be regarded as the dominant tenements in respect 
of which that easement was granted by theowner of 
the servient tenement, and it would be presumed that 
the grant was made in respect of such tenements owned 
‘or occupied by the Corporation as would be affected by 
the exercise of the right.” 

I will now deal with the lands of Jagulai- 
para and Olaver. As I have already stated 
Chhanchanadia ig on the border of Jagulai- 
para and the entry in the current settlement 
papers with regard to the Plot No. 601/2122 
(corresponding to old survey Nos. 399 
and 1652) is in the same terms as the 
entry with regard to the disputed bundh 
of Balarampur. This entry is fully support- 
ed by the evidence adducted on behalf of 
the defendant to show that the Kanika 
estate has for a long time been repairing a 
bundh which runs from Chhanchanadia to 
Ayatun and that Chhanchanadia is in a place 
near the boundary of Jagulaipara. In my 
opinion the decision of the Sudordinate 
Judge must be upheld with regard to the 
lands of Jagulaipara. ` 

As regards the land of Olaver, there is 
no entry in the Record of Rights in favour 
of the defendant and I am not prepared to 
uphold the decision of the learned Subordi- 
nate Judge in regard to this land. The area 
of the disputed land in this village is ‘08 acre 
and this land is situated on the boundary 
of the village at a place where the three 
villages meet. These villages are Ganja, Sat 
Gharia and-Olaver. Ganja admittedly be- 
longs to the defendant and it seems to me 
that the bundh shown in Olaver is an ex- 
tension of the bundh in Ganja. Even if the 
defendant’s bundh runs~within Ganja along 
its boundary, it will aflord adequate protec- 
tion to his villages and I do not see how 
the encroachment on another person’s land 
can be justified in this case. There is also 
no documentary evidence to show that the 
defendant had built or maintained any 
bundh in Olaver. Therefore, I think that the 
plaintiffs suit must be decreed in respect of 
. the disputed land of Olaver. 

The result is that with regard to the dis- 


uted -land in-Olaver the appeal must be 
(4) (1896) 1 Ch. D 214; 73 L T 423;44 W R149, 
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allowed and the suit decreed except with 
regard to the prayer for compensation which 
was not pressed before us. The defendant 
must remove the bundh from the land in 
Olaver and restore it toits original condi- 
tion within three months from this date, 
failing which plaintiff No. 3 will be entitled 
to get the bundh removed through Court at 
the cost of the defendant by executing the 
decree. As tothe lands of Balarampur and 
Jagulaipara the appeal must be dismissed. 
It should, however, be made clear that the 
defendant has a right of easement only in 
regard to these lands which are the property. 
of plaintiffs Nos. 1 and 2 respectively. As the 
defendant has acquired aright of easement 
over these lands, the plaintiff has no right 
to remove the bundh and the defendant has 
aright to repair and maintain it. As the 
appeal in regard to the lands in Balarampur 
and Jagulaipara fails the respondent must 
get from appellants Nos. 1 and 2 costs “in 
proportion to the value of the reliefs claimed 
in respects of these lands. Appellant No. 3 
must similarly recover costs from the defen- 
dant in proportion to the success with regard 
to the land in Olaver. 


Chatterji, J.—I agree. 


D. ` i Order accordingly. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 166/39 of 1940 
February 17, 1941 
Mir AHMAD AND Soort, JJ. 
Qazi ABDUL QAYUM KHAN— APPELLANT 
versus 
Mst. TURI D/o BHAI NIRMAL SINGH 


AND ANOTHER— RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 56, 81, 70 
—Principles of ss. 56 and 81 apply to N. W. F. 
Province as principles of equity, justice and good: 
conscience-—Superstructure newly built on mortgaged 
site is accession available to mortgagee. 

Although ss. 56 and 81 of the T. P. Actdonot apply 
to N. W. F. Province their principles are applicable as 
principles of equity, justice and good conscience. 

Equity demands that the mortgagee should not be 
permitted to unequally distribute the mortgage money 
on two different properties and to release one lightly and 





- burden the other more than it normally should be. A 


pro rata share should be recovered from the property 
which has been proceeded against if the mortgagee- has: 
released another property which wasalso liable for the 
security. Ponnusami Mudaliar v. Srinivasa Naicken 
(6), relied on. pees 
A superstructure newly built on the mortgaged site, . 
is an accession to: the mortgaged. property . within the: 
meaning of s. 70, T., P. Act, and. itis as much avail- 
able to the mortgagee as the site. - 132 Ind. Cas. 401 (1) 
and 149 Ind. Cas. 401 (2), followed. ~ 


+ 
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C. A. against an order of the Additional 
Judge, Peshawar, dated May 24, 1940 

LÈ. Charanjit Lal, for the Appellant. 
a Achraj Ram Tandan, for Respondent 
No. l. 

Mir Ahmad, J.—Mohammad Yakub pos- 
sessed two properties which may for con- 
venience sake be called properties ‘A’ and 
B. Property ‘A’ was mortgaged by Mohd. 
Yaqub to Sant Singh for Rs. 1,200 
on December 21, 1926. Abdul Qayum 
stood surety for the payment of the sum. 
On April 11, 19383, Mohd. Yaqub exe- 
cuted a mortgage deed in favour of Mst. 
Turi who is the sister of the wife of Sant 
Singh. He mortgaged both properties ‘A’ 
and ‘B’ for Rs. 2,400. There is no reference 
to Sant Singh’s mortgage in this document; 
Rs. 700 were paid beforethe Sub-Registrar. 
As to the balance, it was stated that the 
amount would be paid to the mortgagor 
alter 15 days and a receipt given for it. The 
mortgagor kept possession and agreed to 
pay rent On May 20, 1933, a receipt was 
written by Sant Singn in favour of Mohd. 
Yaqub acknowledging the receipt of 
Rs. 1,200 due to him on the footing cf the 
mortgage dated December 21, 1926. On May 
22, 1933, property ‘A’ was sold by Mohd. 
Yaqub to Abdul Qayum for Rs. 2,000 
Sant Singh’s name appears as a witness to 
the document. The mortgage in favour of 
Mst. Turi was not mentioned in the deed. 
On August 12, 1933, Mohd. Yaqub exe- 
cuted a tacking mortgage for Rs. 200 in 
favour of Mst. Turi. The amount was re- 
covered as follows: Rs 72 rent, Rs. 50 
paid in cash, Rs. 78 paid before the Sub-Re- 
gistrar. On February 23, 1934 another tack- 
ing mortgage for Rs. 200 was executed by 
Mohd. Yaqub in ‘favour of Mst. Tur. 
The amount was recovered as follows: 
Rs. 120 rent, Rs. 50 paid in cash, Rs. 30 paid 
before the Sub-Registrar. In 1935 there was 
a fire in the locality and both the properties 
were burnt down. Abdul Qayum built a 
house on the siteof the burnt property ‘A’. 
On January 24, 1938 the site of property “B” 
was sold by Mohd. Yaqub to one Haji 
Gul for Rs. 1,700 The amount was paid 
as under: Paid to Mst. Turi Rs. 1,190. 
Earnest money Rs. 200. Paid to Sant Singh 
on account of a bond Rs. 215. Paid in cash 
before the Sub Registrar Rs. 60 Cash for 
expenses Rs. 35. - Mst. Turi has brought this 
suit for recovery of Rs. 1,210 principal and 
Rs. 1,152 rent. She has asked for a decree 
against the newly built house of Abdul 
Qayum which was constructed on the burnt 
site of property “A”. She has not Included 
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the tacking mortgages in her claim. Mohd. 
Yaqub pleaded that only Rs. 700 were paid. 
to him that the remaining amount of the 
mertgage money was fictitious and that he 
had paid what was due from him. Abdul 
Qayum put up several legal defences. The 


following issues were framed : 

“1. Did defendant No. 1 receive only Rs. 700 by 
way ofconsideration on thefmortgage dated April 18, 
1933, whose execution he agmits ? And has he repaid 
this amount with interest, the total amount repaid being 
Rs. 1,190? 

2. Is the plaintiff estopped by her conduct from 
claiming the amount in suit against the mortgaged pro- 
perty ? 

J. Has the plaintiff, by relinquishing the security - 
on property B in the plaint, relinquished her security 
on property A also ? . 

4. Has defendant No. 2 rebuilt the house after its 
destruction by fire ; if so at what expense, and with 
what effect on the suit ? . ` j 

9. Towhat amount is the plaintif entitled on ac-. 
count of capital and interest?” 


The trial Judge found that Abdul Qayum 
has spent Rs. 2,000 in building the house. 
The Judge gave all the issues against the 
defendants and granted the plaintiff a decree 
for Rs. 1,210 principal and Rs. 852 interest 
up to February 3, 1938, when she received 
Rs 1,190 from property “B” and Rs. 153-10-0 
interest for the period subsequent to that 
date. In other words he granted her a dec- 
ree under O. XXXIV. r. 4, Civil P. C., for 
a totalsum of Rs. 2,215-10-0.. He allowed 
her proportionate costs and future interest 
at 6 per cent. per annum. An appeal was 
preferred by Abdul Qayum against this 
order to the District Court. The Additional 
Judge agreed with the findings of the trial 
Judge and dismissed the appeal. Abdul 
Qayum has come up on further appeal to 
this Court. 

We do not propose to disturb the con- 
current findings of the two Courts below on 
Issue No. 1. We also find the decision on 
Issue No. 2 to be correct. There is nothing 
to show how the plaintiff is estopped from 
suing for the mortgage money. As regards 
Issue No. 4, we agree with the Courts be- 
low that the appellant spent Rs. 2,000 on 
the house, that the superstructure is an ac- 
cession to the mortgaged property within 
the meaning of s. 70, T. P. Act, and that it 
is as much available to the mortgagee as 
the site. Ifany authority be needed for this 
proposition, we would quote the Full Bench 
ruling of the Allahabad High Court report- 
ed in NannueMal v. Ram Chandar (1) and. 
a Division Bench ruling of the Lahore High 
Court reported in Amar Singh v. Bhagwan 


(1) A IR 1931 All 277; 132 Ind. Cas. 401; 53 All 334, 
1931 A L J 273; Ind. Rul. (1931) All 497. ; 
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Das (2). The onlyissue which remains for 
discussion is Issue No. 3. Learned Counsel 
for the appellant has urged that the plaintiff 
could not release property “B” by accept- 
ing Rs. 1,190 and let the burden ofthe re- 
maining principal and interest fall on pro- 
perty “A”. He quoted ss. 56 and 81, T. P. 
Act. He urged that fhe principles under- 
lying these two section should be applied to 
this case, and asthe plaintiff could recover 
Rs. 1,700 from property “B”? the difference 
between Rs. 1,700 and Rs. 1,190 should be 
remitted in the present case and should not 
be made a burden on the house in dispute. 
Sections 56 and 81, T. P. Act, run thus : 


' “56. Ifthe owner of two or more properties mort- 
gages them to one person and then sells one or more of 
the properties to another person, the buyer is, in the ab- 
sence of a contract to the contrary, entitled to have the 
mortgage-debt satisfied out of the property or proper- 
ties not sold to him, sofaras the same will extend, 
but not so as to prejudice the rights of the mort- 
gagee or persons claiming under him or of any 
other porson who has for consideration acquired an 
interest in any of the properties. l 

8l. Ifthe owner of two or more properties mort- 
gages them to one person and then mortgages one 
or more of the properties to another person, the 
subsequentjmortgagee is, inthe absence of a contract to 
the contrary, entitled tohave the prior mortgage-debt 
satisfied out ofthe property or properties not mortgag- 
ed to him, so far as the same will extend but not so as 
to prejudice therights of the prior mortgagee or of 
any other person who has for consideration acquired an 
interest in any of the properties.” 

These sections do not apply to the N.-W. 
F. Province but their principles are applic- 
able as principles of equity, justice and good 
conscience. We will firststate the views on 
this point of the Courts functioning in the 
Provinces where the T. P, Act, applies. 
headnote of the ruling of a Division Bench 
of the Bombay High Court reported in Maya 
Shankar Mulshankar v. Burjorji Merwanji 
(3), 1s to the following effect: ` | 

“A mortgagor who is only an owner of a part of the 
equity ofredemption of mortgaged properties is entitled 
to redeem that portion on paying a proportion of the 
amount of the mortgage money when the mortgagee has 
acted in such a way as to release a portion of the pro- 
perty from the mortgage deed. It makes no difference 
that such @ case is not contemplated by any of the 
provisions of the T. P. Act. The Act is not exhaustive 
and the High Court as a Court of equity is entitled to 
administer the principles of equity as 
decided cases which ere not distinctly prohibited by 
statute.” 

_ It will be observed that two principles 


have been enunciated, firstly, that the T. P. 


Act is nct exhaustive and the High Court as 
a Court of equity can administer the princi- 


ples of equity even in the Provinces where 


(2) A I R 1933 -Lah. 771; 149 Ind. Gas. 104;14 Lah. 
749: 35 P L R550:6 RL 652. 
A PA R 1926 Bom 31; 91 Ind. Cas. 978; 27 Bom. L 
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the T. P. Act applies, provided they do not 
conflict with the statute ; and secondly that 
where the mortgagee has released a portion 
of the property the mortgagor owning the 
other portion has a right of paying a pro- 
portionate amount in order to redeem it. The 
same view has been taken by the Division 
Bench of the Allahabad High Court in Jugal 
Kishore Sahu v. Kedar Nath (4). The head- 
note is to the following effect : 

“Held that a first mortgagee cannot: ‘be allowed to 
release part of the mortgaged property for less tban its 
due proportion of the mortgage money and then claim a 
decree against the mortgagor anda puisne mortgagee for 
the recovery ofthe whole of the balance of the mort- 
gage money out of the remainder of the property.” 

“The Calcutta High Court has in Division 
Bench ruling reported in Muktakeshi Pal v. 
Ramani Mohan (5), laid down the following 
dictum : 

“Mortgage after relinguishing his claim on a portion 
of the mortgaged property cannot throw the whole 
burden of the mortgaged debton the remainder of the 
property.” : À - 

The Madras High Court has in Ponnu- 
sami Mudaliar v. Srinivasa Naicken (6), 
accepted the same proposition and has laid 
down that 
“where the mortgagee voluntarily releases a portion of 
the mortgaged property from the liability to satisfy the 
mortgage debt, he can recover from the other portion of 
such property subsequently mortgaged or sold to athird 
person only & rateable share of the mortgage debt.” 


But it has so happened that the Madras 
High Court has in a later Full Bench ruling 
reported as Peru Mal Pillai v. Raman Chet- 
tiar (7), disagreed with this view. They de- 
cided the case strictly in accordance with the 
provisions of the T. P. Act and s. 82, of that 
Act persuaded them tv come to this conclu- 
sion. We may note that the Calcutta High 
Court has in the ruling referred: to above, 
Muktakeshi Palv. Ramani Mohan (5), dis- 
agreed with this later view of the Full Bench 
of the Madras High Court. This being the 
state of law in the provinces where the T. 
FP. Act applies, we have now to decide as to 
what should be the rule in the N.-W.. F. 
Province where the T. P. Act is not applic- 
able. We think equity demands that the 
mortgagee should not be permitted to un- 
equally distribute the mortgage, money on 
two different properties and to release one 
lightly and burden the other more than it 
normally should be. The Madras High Court 
has in Ponnusam: Mudaliar v. Srinivasa 
Naicken (6), laid down that a pro rata share 
should be recovered from the property which 


(4) 34 A 606; 16 Ind. Cas. 401; 10 A D J 211. 
(5) A I R1927 Cal 195; 98 Ind. Cas. 504. 

(6) 31-Mad 333. ME 

(7) 40 M 968;-42 Ind. Cas. 352; AIR 1918 Mad-1030; 
33ML J 211;6L W 450; (1917) M W N 752 (F B). 
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has been proceeded against if the mortgagee 
has released another property which was also 
liable for the security.’ Applying this princi- 
pléto the present case it appears to us that 
the values of the two properties were equal 
and so far as the principal is concerned it 
should have been equally distributed 
amongst them. Mst. Turi was therefore bound 
to recover Rs. 1,200 from property. “B.” She 
has only recovered Rs. 1,190. A sum of Rs. 10 
therefore was released so far as the principal 
was concerned. According to the finding of 
the trial Judge theinterest due on the date on 
which the property “B” was released was 
Rs. 852. Again dividing it equally between the 
two properties we find that the amount of 
interest which should have been a burden on 
property “B” was Rs. 426. We think that this 
sum of Rs. 426 and Rs. 10 out of the princi- 
pal (total Rs. 436) the plaintiff is not entitled 
to recover from property “A.” We therefore 
disagree with the lower Courts on Issue No. 3 
and accepting the appeal modify the decree 
by reducing the decretal amount to 
Rs. 1,779-10-0. The order as to future interest 
at 6 per cent. per annum shall stand. The 
plaintiff shall haye her costs on Rs. 1,779-10-0 
in the trial Court. The parties~shall bear 
“their own costs in the lower Appellate Court 
and also in this Court. 


S. Appeal partly allowed. 





RANGOON HIGH COURT 
Special Bench 

Civil Reference No. 6 of 1940 
May 12, 1941 

RoBERTS, C. J., DUNKLEY AND 
SHARPE, Jd. 

T. E. LECKY THOMPSON— 
APPLICANT 


Versus 
Mrs. M. Z. LECKY THOMPSON 
AND ANOTHER— RESPONDENTS 

Divorce Act (IV of 1869), s3.12, 14—Oblzgation of 
Court to consider all aspects of case mentioned in 
ss. 12 and 14—Case undefended—Obligation, if ex- 
tinguished—Applicant’s wife held committed adultery. 

It is obligatory on a Court entertaining a petition 
under the Divorce Act to consider all the aspects of the 
case which are mentioned in ss. 12 and 14 of the Act 
and the obligation is notextinguished by the mere fact 
thatthe case isan undefended one, 183 Ind.Cas. 49 
(1), followed. 

The applicants’ wife and the co-respondent occupied 
a bed room in Rangoon from about 11 pP. mM. on August 
25, to about7 4. N. on August 26. The wife used to 
leave her husband at Myingyan on various pre- 
texts and comeand stay in Rangoon: 

Held, that the wife of the applicant and the co-res- 
pondent committed adultery each with the other. 
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C. Ref. made by the District Judge, Myin- 
gyan, for confirmation of decree for dissoln- 
tion of marriage. 

Sharpe, J.—This case comes before us 
under s. 17, Divorce Act, for confirmation 
ofa decree for dissolution of marriage made 
by: the District Judge, Myingyan, on Sep- 
tember 30, last on the petition of a husband. 
The petition was presented to the District 
Court by the husband, under s. 10 of the Act; 
in it he prayed thatfis marriage might.be 
dissolved on the ground that his wife had, 
since the solemnization thereof, been guilty 
of adultery, the adultery alleged being said 
to have been committed by the wife with 
the co-respondent at the Railway Kest-rooms 
here in Rangoon on August 26, last. 

The petition was undefended. The hus- 
band abundantly proved the adultery 
alleged by callingnot omly a friend of his 
who, at his (the husband’s) request, “shadow- 
ed” the wife and co-respondent on the even- 
ing in question and who purposely booked 
and occupied the next bedroom at the station 
to that occupied by the guilty couple, but 
also the railway servant who, as Assistant 
Station Master at Rangoon on duty that 
evening let bedroom No. 9 at the Rangoon 
Railway Station Rest-rooms to the wife and 
the co-respondent at about Il P.M. on the 
night in question, and alsoan employee of the 
Catering Contractors who, about midnight 
that night, supplied some soda-water to a 
lady and gentleman in bedroom No. 9. There 
can be no doubt that the wife and the co-res- 
pondent occupied this bedroom No. 9 from 
about 11 P. m. on August 25 to about 7 A. M. 
on August 26, 1940, and having regard to 
the surrounding circumstances of the case— 
the wife used to leave her husband at 
Myingyan on various pretexts and come and 
stay in Rangoon—I have no doubt that, as 
the learned District Judge has found the 
wife and the co-respondent committed 
adultery, each with the other, while occupy- 
ing this bedroom on that night. 

. The District Judge was satisfied that the 
husband had not been conniving at that 
adultery and he further held that the peti- 
tion was not presented or prosecuted in col- 
lusion with either the wife or the co-respond- 
ent. I cansee no reason for thinking that 
the learned Judge_ was wrong in regard to 
either of those two matters, but s. 12 of the 
Act also required him to satisfy himself, so 
far as he reasonably could, that the husband 
had not beer in any manner accessory to this 
adultery and that he had not condoned the 
same. The provisions of s. 12 must always 
be carefully observed by. a Court exercising 
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jurisdiction under the Divorce Act. Fur- 
ther, it. does not appear that the learned 
District Judge ever considered in this case 
whether or notthe husband had been guilty 


of such conduct as made the pronouncement - 


by him of a decree nota matter of obliga- 
tion under Part 1 ofs.14 buta matter of 
discretion under the proviso to that section. 
I referred to the importance of these matters 
m my judgmentin Po Tun v. Ma Chit (1) and 
the obligation of a Cokrt whichis entertain- 
ing a petition under the Divorce Act-to 
consider all the aspects of the case which are 
mentioned in ss. 12 and 14 of the Act is not 
extinguished by the mere fact that the case 
is an undefended one. 

This Court has power under s. 17 of the 
Act*to send back to the District Court a case 
such as the present one ; but I think it un- 
necessary to do sodn this particular case,'as 
it appears tome that there is sufficient evi- 
dence onthe record to enable us to come 
to a conclusion on the matters upon which 
_the learned District Judge unfortunately 
omitted to record findings, as he should 
have done. I see no reason for supposing 
either that the husband in the present case 
had been in any manner accessory to the 
adultery which he alleged and proved, or 
that he had condoned the same ; indeed the 
evidence satisfies me that he had done 
neither of those two things. Those are the 
findings at which I myself arrive in res- 
pect of the matters mentioned in s. 12 which 
the learned District Judge omitted to con- 
sider, although he was undera duty to do 
so. Turning now to s. 14, it is impossible to 
say that the husband in the present case was 
guilty of unreasonable delay in presenting 
or prosecuting this petition ; on the contrary, 
he seems to have acted with great prompti- 
tude. As none of the other matters mention- 
ed in the proviso to s. 14 have been suggest- 
ed against the husband in the present case, 
the granting of a decree, therefore, becomes 
a matter of obligation. on.the part of the 
Court, under part 1 ofs. 14, Divorce Act, 
Although the. two children of this marriage 
are still only ten and six years of age res- 
pectively, no order was asked for by the 
husband in respect of their custody, and so 
the District Court was right not to make any 
such order. In my judgment we ought now 
to confirm the decree made by the learned 
District Judge. . 


Dunkley, J.—I agree. 
Roberts, C. J.—I agree. 
Decree con firmed. 


`s. 
(1) 1939 Rang. 1; 183 “Ind, Cas. 49; A. I, R, ‘1939 
Rang. 189; 12 R Rang. 36, ; 
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OUDH CHIEF COURT 
Second Civil Appeal No. 123 of 1938 
April 28, 1941 ` 
. BENNETT AND GHULAM Hasan, JJ. 
Mst. AKHTARI BANU BEGAM— 
DEFENDANT—APPELLANT 
a - VETSUS : 
M. KANHAIYA LAL AND anoTHER— 
` PLAINTIFFS—RESPONDENTS i 

Mussalman Waqf Validating Act (VI of 1913), s. 3 
—Wagt in favour of servants—Validity. 

The language ofs.3 ofthe Act leaves no room for 
doubt whatever that the specified purposes for which 
wagf can be created are by no means exhaustive. As a 
malter of fact the words “among other purposes” them- 
selves unmistakably suggest that a wagf could be made 
for purposes other than those described in s. 3 of the 
Act. These purposes, according to the definition of 
the word 'waqf’ in s. 2 are purposes recognised by the - 
Mussalman law as religious, pious or charitable. The 
signification of ‘charity’ ‘s very wide inthe Muham- 
madan Law generally, and provision for the mainte- 
nance of one’s kindred, dependants, servants and per- 
sons occupying similar positions in relation to the waqzf 
is ‘charity’ in the eyes of the Muhammadan Law. 
Therefore, a wagf providing for maintenance in favour 
of servants is perfectly a valid wagf under the Muham- 
madan Law. 136 Ind. Gas. 619 (1), 117 Ind, Cas. 739. 
(2), relied on. 136 Ind. Cas. 454 (5), 135 Ind. Cas. 372 
(6), explained and distinguished. - [p. 327, col. 2; p. 328,- 
col. 1.) 


S.C. A. against the decree of the Addi- 
tional Civil Judge of Hardoi, dated January 
27, 1938. 

Mr. P. N. Chaudhri, for the Appellant. 

Mr. ER. N. Shukla, for the Respondents. 


Judgment.—This is a “second appeal 
which has been referred to a Bench by the 
Hon'ble the Chief Judge under s. 14 (2) of 
the Oudh Courts Act for decision. . 

This defendant's appeal arises out of the 
judgment and decree, dated January 27, 
1938, passed by the Additional Civil Judge 
of Hardoi, upholding the judgment -and 
decree passed by the Munsif West of the 
same place decreeing the plaintiffs’ suit. In 
order to understand and appreciate the ques- 
tion involved in the appeal the material 
facts, which are few and simple, may be 
shortly stated. 

One Syed Ali Hasan, Taluqdar of Bilgram, 
the appellant’s father, executed a deed of 
waqf on January 9, 1921, in respect of his’ 
property whereby he granted maintenance 
allowances to his children and also made 
provisions for the payment of Rs. 16 per 
mensem to plaintiff No. 1 and Rs. 4 per 
mensem to plaintiff No. 2. Plaintiff No. I, 
M. Kanhaiya Lal, was a ziledar of Syed 
Ali Hasan, while Misri Lal, the husband of 
plaintiff No. 2, was also employed -under 
him. Under the deed of wagf Syed Ali 
Hasan constituted himself as the first mut- 


walli and after him his daughter, the deféen-: 


1941 


dant-appellant. The - plaintiffs’ brought a 
suit claiming arrears of maintenance allow- 
ances from April 1, 1936, to the end of 
March, 1937. The defendant admitted the 
execution of the deed of waqf and further 
admitted that she had not paid maintenance 
for the period sued for. She, however, 
denied the liability for the payment of main- 
tenance allowance to either of the two plain- 
tiffs. She further alleged that the plaintiff 
No. 1 had by exercise of undue influence 
over her father, who was an old man, got 
the provision for maintenance fixed in favour 
of plaintiff No. 2. It was also pleaded that 
the maintenance allowance was liable to 
reduction on the ground of diminution of 
profits owing to remissions. In reply the 
plaintiffs pleaded that the defendant was 
barred by res judicata from raising the 
plea that the plaintiff No. 2 was not entitled 
to maintenance, asshe had already agreed 
to pay maintenance to her in a previous suit. 
The trial Court held that the provision for 
the payment of the maintenance allowance 
to plaintiff No.2 was not invalid and un- 
enforceable. He also held that the previous 
decree passed against the defendant in 
` favour of the plaintiff No. 2 operated as 
res judicata. The trial Court futher found 
that the maintenance for the plaintiffs was 
not liable to reduction and decreed the suit. 
The learned Additional Civil Judge in 
appeal differed from the view of the trial 
Court on the question of res judicata, but 
agreed with him upon the other points, and 
dismissed the appeal. In second appeal to 
this Court all the pleas raised by the defen- 
dant have been repeated in the grounds of 
appeal to this Court. 

The learned Counsel’ on behalf of the 
defendant-appellant has, however, confined 
his arguments only to one point, namely, 

“that the provision for the payment of main- 
tenance allowances: to the plaintiffs in the 
deed of wagf contravened the provisions of 
s. 3 of the Mussalman Waqf Validating Act 


(Act VI of 1913) and was, therefore, invalid 


and unenforceable. Weare of opinion that 
this contention is unfounded and must be 


rejected. It is argued on behalf of the. 


appellant that under s. 3 of the Mussalman 
Waqf Validating Act, a waqf could be made 
for the maintenance and support of the 
settlor and not strangers or persons who are 
not members of his family. The preamble 
of Act VI of 1913 shows clearly that the 
object of the enactment was to remove the 
doubts which had arisen regarding the valid- 
ity of waqfs, created by persons professing 
the Mussalman faith in favour of them- 
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selves, their families, children and descen- 
dants and ultimately for the benefit of the 
poor or for other religious, pious or charit- 
able purposes. Section 3 of the Act opens 
with the words : 

“It shall be lawful for any person professing the 
Mussalman faith fo create a wagf which in all other 
respects is in accordance with the provisions of 
Mussalman law, for the following among other pur- 
poses.’? | 
. Among the purposes specified are these 
relating to the maintenance and support 
wholly or partially of his family, children or 
descendants, and in the case of a Hanafi 
Mussalman, also for his own maintenance 
and support during his lifetime or for the 
payment of his debts. The language ofs. 3 
of the Act leaves no room for doubt what- 
ever that the specified purposes are by no 
means exhaustive. As a matter of fact the 
words “among other purposes’ themselves 
unmistakably suggest that a wagf could be 
made for purposes other than those describ- 
ed in s. 3 of the Act. These purposes, 
according to the definition of the word ‘waq}” 
in s. 2 are purposes recognised by the 
Mussalman Law as religious, pious or charit- 
able. 

There are ample authoritiesin support of 
the proposition that a provision for the main- 
tenance of servants is a valid object of a 
waqf. A Bench of the Allahabad High Court 
in Abdul Wahab v. Sughra Begam, (I. L. R. 
54 All. p. 455) (1), held that “a provision for 
the salary and pension of servants is a valid 
object of wagf.” Reliance in support of this 
proposition was placed by the learned 
Judges on Ameer Ali’s Muhammadan Law, 
Volume I, p. 276, Fourth Edition, and 
Tyabji’s notes under s. 457 of his book on 
Muhammadan Law, Second Edition, where 
even strangers are mentioned as objects of 
bounty, and dependants and servants are 
specifically mentioned as persons for whose 
maintenance provision can be made in a 
wagf. Reference may also be made to 
Wilson’s Anglo Muhammadan Law, Sixth 
Edition, para. 322 at p. 353 where it is laid 
down that all works of religion, charity, or 
public utility, not condemned by the 
Muhammadan religion, are proper objects of 
waqf. Reference may also be usefully made 
to a Full Bench decision of this Court 
reported in Shabir Husain v. Ashiq Hussain, 
(I. L. R. IV Lucknow, p. 429) (2), where it 
was observed that the signification of ‘char- 
ity’ is very wide in the Muhammadan Law 


(1) 54 A 455; 136 Ind. Cas. 619; (1932) A L J 171; A 
I R 1932 All 248: Ind.-Rul. (1932) All 235. 
(2) 4 Luck 429; 117 Ind. Cas. 739; 6 OW N 316; A 
I k 1929 Oudh 225; Ind. Rul. (1929) Oudh 387 (F B). 
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generally, and. provision for the mainten- 
ance of one’s kindred, dependants, servants 
and persons occupying similar positions in 
relation to the wagf is ‘charity’ in the ‘eyes 
of the Muhammadan Law, and. a usagt 
made in favour of any such person or class 
of persons is a valid wagf. l 

There is no doubt, therefore, that a waqf 
providing for maintenance in favour of 
servants is perfectly . valid waqf under the 
Muhammadan Law. There is` nothing in 
Act.VI of 1913, which was passed in special 
circumstances to be stated hereafter, which 
invalidates. any such waqf. Itis not neces- 
Sary to refer to the history of the passing. of 
the Act (Act VI of 1913), and we shall be 
content to. refer to a case decided by a Bench 
of this Court in Imdad Ali v. Ashiq Ali, 
(I. L. R. IV Lucknow at.p. 101 at p. 105) (3) 
where the learnêd Judges remarked that 
their Lordships of the Privy Council in 
Abul Fata Mahomed Ishak ~v. Russomoy 
Dhur Chowdhry, (291. A. p. 76) (4) had 
laid down that :. ; 
“under Muhammadan Law a perpetual family settlement 


expressly made as waqf is not legal merely because 
there is a ultimate but illusory gift to the poor,” 


and refused to a great extent to recognize 
dispositions which were colourable waqfs 
on the ground that they transgressed the law 
Telating to perpetuities. It was observed by 
the Bench that Act VI of 1913 was passed 
to protect from attack certain waqfs based 
on grounds of contravention of the law relat- 
ing to perpetuities, and that it was intended 
to expand the law relating to the creation-of 
a waqf and not to restrict it, and a waqf 


which would have been considered a good 


wagqf before the Act was passed could not 
possibly be considered a bad waqf owing to 
anything contained in the Act. 

Learned Counsel on behalf of the 
defendant-appellant has referred to two 

-cases, (1) Ghulam Mohammad v. Ghulam 
Husain, (A. I. R. 1932 P. C., p. 81) (5) and 
(2) Sheikh Ramzan v. Mst Rahmani, (A. I. R. 
1932 Oudh, p. 71 (6) in support of his con- 
tention. He relies on a passage in the 
former case at p. 86* to the effect that 

' “It is admitted that a trust for slaves and dependents 
is not within the terms of the Waqf Validating Act VI 

‘of 1913, and it is, therefore, unnecessary to consider the 

(3) 4 Luck 101 (105); 113 Ind. Cas. 4904: 50 WN 
980; A IR 1929 Oudh 25; Ind. Rul. (1929) Oudh 78. 

(4) 22 I A 76; 22 C 619; 6 Sar P O J 572 (PO). 

(5) AT R 1932 P C81; 136 Ind. Cas. 454; 36 O WN 
310; 1932 A L J 245: 62M LJ 371; 34 Bom L R 510; 
59 TA 74; 90.W N 399;-55 OL J-470; 54 A 93; 35L 
W 464; Ind. Rul. (1932) P © 118; 59 TA 74(P 0). 

(6) A I R. 1932 Oudh’ 71 (75); 135 Ind. Cas.. 372; 8 

OWN (1302; 7° Luck ‘300; Ind. Rul. (1932) Oudh 20. 


Page of A. i R. 1938, P O—[Hd,] ~ 
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effect of Act XXXII of 1931, which purports to give 
retrospective effect to the Act of 1913.” l 

This observation lends no assistance to the 
appellant’s case.. That was a case-of a ‘will 
and not of a waqf, and the question whether 
a provision in favour of servants was valid or 
not in view of the terms of s. 3 of Act VI of 
1913 did not arise for decision. The learned 
Counsel for the appellant also relies on a 
passage in A. I. R. 1932 Oudh, p. 71 at 


p. 75 (6), where it was observed that . 
“That part of the wagf which provides’ for enjoyment 
of a portion of the profits of the estate by Muhammad 


-Mustafa after the death of Rahmani Bibi is invalid for 


the reason that Muhammud Mustafa cannot be treated 
to be amember of thesettlor’s family.” 


`- It appears from the facts of that case that 
the waqf was made with a view to maintain 
the children and enforce certain religious 
objects and charitable purposes laid down 
by the settlor. Mst. Rahmani ‘Bibi, the 
widow ofthe settlor, was to remain in posses- 
sion of one-third share of the profits.as a 
mutwallt, and after her death one-half ‘of 
that one-third shall be possessed by Muham- 
mad Mustafa, the son of Rahmani Bibi by a 
previous husband. The observation.. quoted 
above, therefore, related to the interest of 
Muhammad Mustafa, which the learned 


Judges observed could not be given effect to. 


They,- however, qualified their observation 
by the statement that 
“The question will arise after the death of Rahmani 
Bibi as to whether the benefits allotted to Muhammad 
Mustafa should go to the heir of the settlor or be 
captured by the objects, immediate and ultimate.” 


In any view of the matter the passage 
relied upon is no authority for the proposi- 
tion that it is not open to a settlor under the 
Muhammadan Law to make provision. in 
favour of his servants,- on account of any 
prohibition, express or implied, contained in 
s. dof Act VI of 1913. We are satisfied, 
therefore, 
Appellate Court upon this point is correct 
and must be maintained. 

Learned Counsel on behalf of the plain- 
tiffs-respondents, besides 
judgment of the lower Appellate Court on 
points, which had been decided in plaintiffs’ 


favour, also urged that the defendant was 


barred by the principle of res judicata from 
re-opening the question. In the view we 
have taken upon the main point arising in 
the case we donot consider it necessary to 
pursue this point. 


The appeal, 


therefore, fails and is dismis- 
sed with costs. 


Appeal dismissed: «. 


supporting the. 


that the decision of the lower | 
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=- MADRAS HIGH COURT ; 
Appeal No. 148 of 1937 and Civil Miscellaneous 
` Petitions Nos%.4852 and 4853 of 1939 
a. “November 2, 1939 
VENKATARAMANA RAO AND ABDUR - 
; RAHMAN, JJ. - ; 
T. S. P. L. S. THINNAPPA: CHETTIAR 
BY AGENT A. S. ARUNACHALAM 
CHETTIAR—APPELLANT 6 


versus l 

PUTTI KRISHNA RAO AND OTHERS— 

- — RESPONDENTS 

Limitation Act (IX of 1908), ss. 20, 19—Direction 
by mortgagor to his vendee to discharge debt due by 
mortgagor—Part payment made by vendee, whether 
payment by agent duly authorised within meaniug of 
s. 20—S. 20, if draws distinction between simple 
contract debt and debt charged on land—‘Debtor,”’ 
meaning of—No difference between payment of interest 
‘or of princtpal— Acknowledgment— Barred debt— 
Father, if can acknowledge it so as to keep it alive— 
Contract Act (IK of 1872), s. 200—Whether affects 
princpile that general ruie as to ratification would 
not apply when it affects rights of other parties. 

Under s. 20. Lim. Act, the agent whose payment 
would keep alive the debt must beone who was duly 
authorized to make the part payment .of interest on 
principal. A power to extinguish the debt would not 
carry with it a power to keep alive the debt. A direction 
or power to discharge a debt does not make the donee 
ofthe power an agent authortzed tomake a part pay- 
ment soas to keep alivethe debt. The part payment 
made by the purchaser would not be payment by an 
agent duly authorized within the meaning of s. 20. [p., 
330, col. 2; p. 331, col. 1.) 

{Case-law relied on.] 

Section 20 makes no difference between a simple 
contract debt and a specialty debt or a debt charged 
on land like the English statutes. [p. 337, col. 1.] 

The word “debtor” was intended to connote not only 
the person who contracted the debt but his legal 
representative and in the case of a debt charged -on land 
the person who derived title from him; in short the 
person who can be rendered liable for the debt by the 
creditor, that is, the person against whom the debt can 
be enforced. That is, the liability need not be personal 
in the sense of being liable to be arrested; it may “be 
proprietary; that is, liability arising from the possession 
of property. 62 Ind. Cas. 393 (20) and 182 Ind. Cas. 468 
(21), relied on. [ibz2d.] 

The Legislature did not intend to draw a distinction 
between the payment of interest and the payment of 
principal in saving limitation. ([p. 337, col. 2.] 

_ A father has no right to acknowledge a barred debt 
so as to keep it alive against his son. He has no right 
to validate an acknowledgment unauthorisedly made by 


* 


an agent by ratifying itand keep the debt alive. [p. 339, 
col. 1.) 


The provisions of the Contract Act relating to agency ' 


are not meant to be exhaustive. . Neither s. 200, Con- 
tract Act, nor the other provisions relating to ratification 
affect the general ' principle of law of agency that the 
general rule as to ratification would not apply when it 
would affect the rights of other parties. [p. 338, col. 2.} 


A. and C. Misc. Ps. against the decree of-the 


Court of the Sub-Judge, Trichinopoly, dated. 


January 11, 1937. 


.Messrs. B; Sitarama Rao, T. K. Sundara-- 


man and C.S, Rama Rao Saheb, for. the 
Appellant. i $ 
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‘Messrs. T. V: Muthukrishna Ayyar, K. 
Aravamadha Ayyangar, V. C. Viraragha 
van and P. J. Kuppanna Rao, for the Res” 
pondents. < A" 

.Venkataramana Rao, J.—The question 
for decision ia this appeal is whether the 
plaintiff’s suit is barred by limitation. The ; 
relevant: facts are few and not in dispute: 
One Jaya Rao since deceased executed a 
deed of mortgage to one Sundaram Aiyar ~ 
on June 18, 1919. In executidn of a decree 
against the said Sundaram Aliyar the plaint- 
iff on April 10, 1935, purchased the rights e 
under the said mortgage deed. After giving 
credit to certain payments received towards 
interest and principal, the plaintiff sues for 
due- thereunder. 
The amount due on the date of the plaint 
was Rs. 9,432. The plaintiff waived Rs. 432 
and claimed only Rs. 9,000 , Defendants. 
Nos.1 to 3 are the sons of the mortgagor 
Jaya Rao; defendant No. 4 isa divided 
brother of Jaya Rao and defendants Nos. 9 
to 8 are alienees from Jaya Raoof some of 
the properties claiming under alienations 
subsequent to the date of the mortgage. 
The main defence was one of limitation. 
To save limitation the plaintiff relied on the 
five following payments endorsed on the 
deed of mortgage: Rs.400 on July 15, 1922,, 
(Ex. A-2); Rs. 700 on May 20, 1923; (Ex, . 
A-3); Rs. 150 on June 4, 1923, (Hix-.A-4) ; 
Rs. 125 on April 20, 1924, (Ex. A-5) and 
Rs. 5 on December 16, 1935, (Ex. A-6). The 
first four payments were made and signed 
by defendant No. 4 andthe last payment 
was by Jaya Rao and signed by him. 

The case for the plaintiff is that three 
years after the date of the said mortgage 
Jaya Rao sold certain property belonging to 
him but not comprised in the deed of mort- 
gage to defendant No.4 and another by a 
sale deed dated June 23, 1922, (Ex. C) and . 
directed them to pay and discharge the said 
mortgage, thatthe payments were made and 
signed by defendant No. 4 in pursuance of 
Ex. C, that the last payment made by Jaya 
Rao was within twelve years of the last 
payment made by defendant No. 4 and there- 
fore the suit is within time. The case for 
the defendants is that the payments and at 
any rate the payment of Rs. 150 on June 4, 
1933, (Ex A-4) was not a ‘payment of inter- 
est as such, that none of the payments was 
by a person liable to pay the interest or by 
the debtor or his agent and therefore would 
riot save limitation. The learned Subordi- 
nate Judge took the view that the payments 
were towards interest as such -but the 
defendant No. 4 was not the duly atitLo- 
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rized agent of Jaya Rao or a person liable 
to pay the debt within the meaning of s. 20, 
Lim Act, and that none of the payments 
made by him could save limitation and the 
endorsement of payment by Jaya Rao was 
made long after the claim under the mort- 
gage was barred. There was another con- 
tention raised on behalf of the plaintiff that 
even assuming that the defendant No. 4 had 
no authority to make the payment, Jaya 
Rao must be deemed to have ratified it by 
his endorsement in Ex. A-6. The Subordi- 
nate Judge negatived this contention also 
holding that the defendant No. 4 did not pur- 
port to act on behalf of Jaya Rao in making 
_the payment, that the alleged ratification was 


after Jaya Rao sold and mortgaged the pro- - 


perties to defendants Nos. 5to8andso far 
as they are concerned, the alleged ratifica- 
tion could notbe Valid. On these facts the 
learned Subordinate Judge dismissed the 
sult. The plaintiff has preferred this appeal. 

Mr. Sitarama Rao on his behalf raises the 
following contentions : (1) By virtue of 
Ex. Ç, defendant No, 4 became liable to pay 
Jaya Rao the debt and therefore defendant 
No. 4 was a person liable to pay the debt 
within the meaning of s. 20, Lim. Act 
(2) Defendant No. 4 was an agent to make 
the part payments within the meaning of 
the section. (3). There was a valid ratifica- 
tion by Jaya Rao of the payments made by 
defendant No. 4. Mr. Muthukrishna Ayyar 
on behalf of the alienee-defendants in answer 
contended thus: Defendant No. 4 was a 
gtranger to the . mortgage contract and fur- 
ther he was not interested in the mortgaged 
property ; the person liable to pay the debt 
within the meaning of s. 20, Lim. Act, must 
be one who was either a party to the con- 
tract or his legal representatives or a person 
deriving title from him and who could have 
_ been sued by the mortgagee ; defendant No. 
4 would not come under any of these cate- 
gories : he was at best an agent empowered 
to discharge the debt and not to keep it alive 
by a part payment; the alleged ratification 
18 not valid as it would operate to the pre- 
Judice of his clients. Before dealing with 
these contentions, it is necessary to find the 
relationship of the vendees under Ex. C and 
therefore of defendant No. 4to J aya Rao, 
the mortgagor. Exhibit CG so far as is 
material for the purpose of the present dis- 
cussion runs thus : 

‘““Deed of absolute sale executed on 9th Ani of 
Thunthubi, corresponding to June 28, 1922, to you, 
namely (1) Putti K. Sethu Rao and (2) 'Putti Dasu 
Rao......by Putti Jaya Rao......the undermentioned pro- 


perty has, this day, been sold to you and the amount 
a aeived is Rs, 4,000. Particulars of receipt of this 
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sum of Rs. 4,000. As I have- directed you to pay 
and discharge the amount of principal and „interest 
due under the mortgage deed for Rs.-3,000 executed by 
me infavourof Sundaram Aiyer, residing at Karur, 
amount paid tomeis Rs, 3,400. As I have directed 
you to pay and discharge the amount due by -me to 
the Co-operative Credit Bank at Andankoil, amount 
paid to me is Rs. 600. As in all Rs. 4,000 was paid to 
me as aforesaid, you shall yourselves held and enjoy 
the undermentioned nanja lands from this date here- 
ditarily from son to grandson and soon in succes- 
sion with powers of alienation by way of gift, ex- — 
change, sale.” f ; ka 

The substance of the transaction as dis- . 
closed by the language of the document is 
that from and out of the consideration money 
of Rs. 4,000 the vendees were directed to 
discharge two debts, namely, a sum of 
Rs, 3,400 in discharge of the suit mortgage 
which was then the amount due and payable 
thereunder and Rs. 600 in discharge of a 
debt due to the Co-operative Credit Bank at 
Andankoil. Prima facie, itis a mandate 
by the vendor to the vendees to put an end 
to the said debts. The relationship is there- 
fore one of agency. The question is, does it 
confer a power to keep alive the debt ? 
Under s. 20, Lim. Act, the agent whose pay- 
ment would keep alive the debt must be one 
who was duly authorized to make the part 
payment of interest on principal. Exhibit 
C confers only a power to discharge and 
extinguish the debt. A power to extinguish 
the debt would not, in our opinion, carry 
with it a power to keep alive the debt. 
Our High Court has consistently taken the 
view that a direction or power to discharge 
a debt does not make the donee of the power 
an agent authorized to makea part pay- 
ment so as to keep alive the debt wide 
Chidambaram Pillai v. Veerappa Chettiar, 
43 Ind. Cas. 865 (1) at p. 868. In Alagappa - 
Chettiar v. Subramania Pandia (2) the facts 
were as follows: defendants Nos. 1 and 2 
In that case executed a deed of mortgage in 
favour of defendant No. 3 therein for 
Rs. 26,000. It was alleged in the deed of 
mortgage that from and out of Rs. 26,000 
which formed the consideration of the mort- 
gagea sum of Rs. 10,920 was stated to have 
been received as follows : 

“Defendants Nos. 1 and 2 had executed two register- 
ed bonds on December 14, 1896, and March 17, 1897, 
for Rs. 2,000 and Rs. 4,000 respectively in favour of 
the plaintiff’s assignees. The sum received by us 
in the matter of our having given you permission 
to pay off and obtain return of the same is Rs. 10,920.” 


In pursuance of this deed, the mortgagee 
paid a sum of Rs. 4,173 towards interest on 
the bond dated March 17, 1897. The ques- 

(1) 43 Ind. Cas. 865 (868); A I R 1919 Mad 993; (1917) 


M W N 744; 22 M LT 380; 6 LW 640 
a 26 ML J 509; 23 Ind. Cas. 810; AIR 1914 Mad 
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tion was whether this payment of interest 
by the said defendant No. 3 would keep 
alive the debt due under the said bond. 
Wallis and Sadasiva Iyer, JJ. held that it 
would not, observing that though the mort- 
gagee had authority to pay off the debt in 
full he had no authority to makea part 
payment of interest as such so as to bring 
the case within s. 20, Lim. Act. The princi- 
ple of this case was applied consistently in 
subsequent decisions : Balaguruswami Naic- 
ker v. Guruswami Naicker (3) (Devadoss 
and Wallace, JJ.), Ramasami v. Kasinatha 
Iyer (4) (Kumaraswami 
genven, JJ.) and Subbakka v. Venkata 
Sastri (5) (Ramesam, J.). If the principle 
of these decisions is to be followed, there can 
be no question that the part payment made 
by defendant No. 4 would not be payment 
by an agent duly authorized within the 
meaning ofs. 20, Lim Act. 

But Mr. Sitarama Rao‘contends that apart 
from any doctrine of agency defendant No. 
4 having under Ex. C become liable to pay 
the mortgage debt is a person liable to pay 
the debt within the meaning ofs. 20, Lim. 
Act. He very strongly relied on Bradshaw 
v. Widdington (6) in support of his conten- 
tion and particularly the observations of 
Buckley, J., in that case with which we shall 
presently deal. He also relied on certain 
passages from English text-writers who 
referred to Bradshaw v. Widdington (6) 
as establishing the proposition he is con- 
tending for: vide Banning on Limitation, 
p. 166; Halsbury’s Law of England, Vol. 
19, pp. 94 and95 We may point out at 
once that the casein Bradshaw v. Widding- 
ton (6) was noticed by their Lordships of the 
Judicial Committee in National Bank of 
Upper India, Ltd. v. Bansidhar (7) where 
their Lordships had to deal with a question of 
part payment on facts almost similar to the 
said case. They did not apply the principle 
enunciated by Buckley, J., because they con- 
sidered it unnecessary in the view they took 
ef the facts, namely, the person who made 
the payments was the duly authorized agent 
of the debtor to make the payment. They, 
however, remarked thus at p. 9* with refer- 

(3) 48 M L J 506; 87 Ind. Cas.989: AIR 1925 Mad 


03. 
(4) A IR 1928 Mad 226; 108 Ind. Cas. 529; (1927) M 
W N 326. i - 
(5) (1932) MW N 1193. 
(6) (1902) 2 Ch 430; 71 L J Ch 627; 86 L T 726; 50 
WR S61. - 


(7) AI R1929 PC 297;121 Ind. Cas. 193; 571 A1; 
6OW N 1136; 34C W N 145; Ind. Rul. (1930) P C 
17; 31 LW 1; 32 Bom L R136; 5 Luck 1; (1930) M W 
N1;51CL J 56 @ O).- 
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ence to: fhe English case in Bradshaw v.. 
Widdington (6), and other -decisions relied 
upon : : l 
“Their Lordships do not think it necessary to discuss 
the applicability of these cases to the constraction of 
the Isdian- Act ......... whether the English cases to 
which reference has been made above would engraft a 
larger principle upon the section may possibly have to 
be considered on some future occasion. Their Lord- 
ships note that Farwell, L. J. in In re Lacey, Howard 
v. Lightfoot (8), appeared to regard Bradshaw v. Widd- 
ington (6), as one only of implied agency.” . 
Their Lordships thus left the question 
open. Before considering the applicability 
in Bradshaw v. Widdington (6), to the con- 
struction of s. 20, Lim. Act, we think it neces- 
Sary to examine whether there was any 
warrant even in English Law in support of 
the said principle. A reference to the his- 
tory of the English legislation relating to 
part payments may not be out of place in. 
this connexion because until 1902 as noticed. 
by Buckley, J. himself no case has gone the 
length of enunciating the principle in the 
way ‘he has done. Under early English 
Law the only statute of limitation was that 
relating to simple contract debts, 21 Jac.. 
I. C. 16. Under that statute the remedy 
to recover a debt became barred after six. 
years. There was no provision relating to 
acknowledgment or part payment of a debt. 
The decisions evolved a rule that if there: 
was acknowledgment of a debt which amount- 
ed toa fresh promise to pay the debt, a cause 
of action could be laid thereon, t.e., not on: 
the original debt but on the new promise to 
pay. It was generally assumed that the ack- 
nowledgment of a debt implied a promise to: 
pay and from the part payment of interest, 
an acknowledgment, was implied thus im- 
plying a fresh promise to pay. Lord Ten- 
terdon’s Act IX, Geo. IV, Ch. 14, modified 
the effect of the decisions relating to acknow-- 
ledgments by providing that acknowledg-. 
ments of a debt must be in writing signed 
by the party charged but left the question of 
part payments untouched. As the measure. 
of the creditor’s right is thus based on the. 
new promise, it evidently followed that the. 
acknowledgment or part payment must be. 
by a person liable under the contract to pay 
the debt or his real or personal representa- 
tive apart from the doctrine of agency: vide 
Lightwood on Time Limit, p. 341. There 
was no special statute of limitation relating: 
to specialty debts or debts charged upon 
land though Courts of Law and equity estab- 
lished twenty years as the’period after which: 
they would preŝume payment:’ It was ‘only 
in 1833, two statutes were passed, namely, 3: 


F 2 (1907) 1 Ch 330; 76L J Oh 316;96 LT 306; 51. 
67. 
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and 4 William IV, CO. 27, which by ss. 40 and 
42 provided for the recovery of sums of 
money charged upon land and arrears of 
interest. in respect thereof and 3 and 4 
William IV, Ch. 42: which provided fox the 
recovery. of specialty debtse The relevant 
provisions of these statutes in so far as they 
have -got a bearing on the question in issue 
-= run-thus: 3 and 4 William IV, Ch. 27: 


“40. After the said 3lst day of December 1833, no 
action, or- suit, or other proceeding shall be brought to 
recover- any sum of money secured by any mortgage 
Judgment or lien or otherwise charged upon or payable 
‘out of any land; but within twenty years next after a 
present right to receivé the same shall have accrued to 
some person capable of giving a discharge for or release 
of the same unless in the meantime some part of the 
principal money or some interest thereon shall have 
been paid or some acknowledgment of the right thereto 
shall have been given in writing, signed by the person 
by whom the same shall be payable or his agent to the 
“person entitled thereto.or his agent ........ os 

42. : After the said, 3lst day of December 1833, no 
arrears of rént or of intérest in respect of any sum of 
‘money charged upon or peyable out of any land, shall 
be recovered by any distress, action or suit but within 
six years next after the same respectively shall have 
become due, or next after an acknowledgment of the 
same in writing shall have been given to the person 
entitled thereto or his agent, signed by the person by 
whom the same was payable or his agent ........ sa. 

‘3 and 4 William IV, Chap. 42: 

“3. All actions of covenant or debt upon any bond 
-or other specialty... . shall be commenced and sued 
within the time and limitation hereinafter expressed 
and not after ........ 

5. “Provided “always, that if any acknowledgment 
shall have been made, either by writing, signed by- 
the party liable by virtue of such indenture, specialty 
‘or recognizance, or his agent, or by part payment, or 
part satisfaction on account of any principal or interest 
being then due thereon ........within 20 years after such 
acknowledgment by writing or part payment or part 
satisfaction as aforesaid.” - 

- It will be seen that the acknowledgments 
and, part payments are put on the same foot- 
ing and no difference is made between the 
part payment of principal or interest in re- 
gard to its legal effect. The relevant expres- 
„sions whose interpretation may have a bear- 
ing on the construction of the Indian enact- 
ment are ‘the person by whom the same shall 
be payable or his agent’ which are contained 
in ss. 40 and 42 of 3 and4 Wiliam IV, 
‘Ch, 27, and the words ‘by the party liable ’con- 
tained in s, 5 of 3 and 4 William IV, Ch. 27. 
This was the prevailing law until 1874 and 
:5. 40 of 3 and 4 Will, IV, Ch. 27 was replaced 
by s. 8, Real Property Lim. Act, 1874 which 
substituted 12 years for 20 years. In Roddam 
v. Morely (9)s.5 of 3 and 4 Will. IV, Ch. 42, 

‘that is, the statute relating to specialty debit 
‘became the. subject. of judictal interpreta- 


‘2° (1857) 1 De G & J 1; 26L J Ch438;3 Jur (N 8) 
41 | MP R510 118 R R 1; 44 E R 622. 
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tion.” The question in that case was whether 
a payment by a tenant for life of certain 
land under a will’ would:save limitation in 
respect of a debt due under a bond by an 
ancestor by which he and his heirs “were 
bound as against the remainder-men. It was 
held by Lord Cranworth overruling Sir Page 
Wood that the devisee would be a person 
liable to pay the debt within the meaning 
of s. 5 of the Act. Before giving his decision 
Lord Cranworth referred the matter to the 
opinion of two Common Law Judges, Willams 
and Crowder, JJ., who gave their opinion 
that the devisee would properly be said to 
be liable by virtue of the indenture as either 
the real or personal representative within 
the meaning of the Act. 

Lord Chancellor accepting that opinion 
remarked that the person who would save 
limitation must be a person who was Inter- 
ested in making the payment; and the 
question was whether a devisee for hfe was 
a party so interested. He pointed out that 
though: under the terms of the bond the 
heirs of the ancestor were bound inasmuch 
as the property in the hands of. the devisee 
was liable to be proceeded against, he would 
be a person liable to be sued and, therefore, 
a person liable to pay the debt. Under the 
law then prevailing both the heirs and the 
devisee were liable to be sued and they 
were both interested in resisting the demand 
of the creditor. He, therefore, deduced 
the principle that where there are several 
persons liable in respect of a debt payment 
by any one of them would be enough to 
save limitation because the statutory power 
did not require that: the payment must be 
by the persons liable. The principle of this 
case was later applied in English Courts in 
the case of simple contract debts in Holling- 
head v. Webster (10), where Chitty, J., in the 
course of the judgment observed at p. 659 “as 


follows: 

“The right principle to adopt is, that so far as the 
real estate is concerned, there is no one else but the 
tenant for life to pay the interest: that in making 
such payment he represents the whole estate; that the 
payment is an admission of the liability to the debt 
affecting the real estate of which he is in possession.”’ 

Subsequent to this decision, Roddam v. 
Morely (9) Lord Westbury in Bolding v. Lane 
(11), at p. 51, had to construe the words “the 
person by whom the same was payable.” In 
s. 42, 3and 4 Will. IV, Ch. 27, he observed : 


(10) (1888) 37 Ch. D 651; 57 L J Ch 400; 58 L T 758; 
WR 660. 


36 
(11) (1863) 1 De G J & 5.122; 32.L J- -Uh 219; 9 Jur 
(N 3) 506; TL T (N 8) 812; 11-W R 286;.46 E R 47 (01). 
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“These words do not denote merely. the parsons liable 
to pay the debt but all the persons against whom the 
payment of such arrears may be enforced by any action 
or suit and by whom, therefore, as they have a right to 
pay such interest, interest may be properly said to be 
payable .......... a 
| ‘These words appear to have been selected 


asa description capable of including ‘not 


only every person. liable to be sued at law’ 


but every person who having interest in the 
land sought to be charged may be properly 
sued as a defendant in a suit in equity 
brought to enforce a payment of the prin- 
cipal and interest out of such land. He re- 
affirmed this interpretation in Chinnery v. 
Evans (12), where referring to Bolding v. 
Lane (11), remarked thus at p. 1283 : 

“What was decided in Bolding v. Lane (11) was 
this that the words ‘the person by ‘whom the same is 
payable, or his agent,’ were words of such large import 
and meaning that they would not only comprehend the 
mortgagor and his personal representatives, upon whom 
the contract would be personally binding, but would 
also include the second or the third mortgagee, by whom 
the principal and interest due to the first mortgagee 
might with propriety be said to be payable.” 

Therefore, apart from the question of 
agency the person liable to pay the debt 
must be the person by whom the debt was 
payable within the meaning of English 
Statute above referred .to, that is (1) -the 
debtor or the party to the contract, (2) his 
real and personal representatives after his 
death, that is, heirs and devisees (whether 
devisees of mortgaged estate or free estate 
or devisees of different estates or of a single 
estate to a tenant: for. life and remainder- 
men), (3) in the case of a debt charged on 
land, person deriving title from the debtor, 
that is the assignees of equity of redemption 
either mortgagees or purchasers. The legal 
basis on which all the above persons were 
held to be persons by whom money was 
payable is that they are all persons against 
whom an action at law or suit in equity 
could be maintained by the creditor for the 
recovery of the debt. It was on this basis 
Lord Westbury rested his judgment both in 


Bolding v.-Lane (11) and Chinnery v. Evans: 


(12). That was also the basis of the decision 
in foddam v. Morely (9), the principle of 
which is thus put by Farwell L.J.: 

“Roddam v. Morely (9), appears tome to rest upon 
the joint liability ofa-number of persons standing in 
equal peril of suit and who all benefit by the discharge 
of all. or any part of such liability In re Lacey; 
Howard v, Lightfoot (8), p. 346*.” ` i 

Payment made by the agent of the above 
persons will be equally operative. It is useful 


(12) (1864) 11H L C115; 10 Jur (Ns) 855;11 LT 
(xs) 68: 13 WR 20:4N R 520: 145 R R 7911 E 
R 1974 (12835, =. ee af 
_ * Page of (1907) 1 Ch. [Ed] 
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in this connection to refer to the case in 
Chinnary v. Evans (12), which clearly llus- 
trates the doctrine of agency for the purpose: 
of the said statutes. In that case lands in 
Cork, Kerry and Limerick were mortgaged: 
by the owner. Subsequent to the mortgage: 
the owner sold the Kerry estate to one M. 
Some time later he demised the lands in: 
Cork- to Chinnery who subsequently obtain- 
ed by sale the estate of Kerry. At the -in- 
stance ofthe mortgagee a Recelver was ap- 
pointed and he was only able to obtain pos- 
session of the Limerick estate. From, the 
rents and profits Collector out of the said 
lands he made payments of interest towards. 
the mortgage. The question was whether 
sugn payments would save limitation even ab. 
against Chinnery in whom the lands in Cork. 
and Kerry were vested. It was held that the 
Payments saved limitation on the ground 
that they must be deemed to have been made- 
by the Receiver as the agent of the mort-. 
Lord Westbury in the course of the- 
judgment made the following observations 
at p. 1282* ; 

“I think no reasonable doubt can be entertained that. 
under the statute the Receiver in the receipt of the 
rents of the Limerick estate is, in point of fact . as well 
as oflaw, the Receiver ofthe mortgagor, the owner of 
the estate subject to the mortgage, and that any, pay- 
ment made by the Receiver in pursuance of the order, 
is payment in law by the legal agent of the person liable 
to pay.” - : ` 

This case is therefore a clear authority for 
the position that payment made by a person 
who represents the mortgagor will be suff- 
cient to save limitation, that the agency need 
not arise out of a contract and the agency 
may arise by operation of law. The scope 
of this decision was explained by Jessel M. 
R., in Cockburn v. Edwards (13), at p. 497 
where the learned Judge referring to Chin- 
nery v. Evans (12), remarked as follows : 

“T'he case there arose under the statute of limations,. 
3 and 4 Will. IV, Ch. 27 andthe first question to be de- 
cided was whether a payment in order to take a case 
outof statute must be made by the party chargeable or 
his agent and it was held that it must. Then arose the 
question whether the payments in that case were so 
made. The payments were made by a Receiver, who.no- 
doubt, had been appointed at theinstance ofthe mort~ 
gagee, and the question was whether such payments. 
were made by oron behalf of the mortgagor........2...... 
The payments therefore were payments made by a 
agent of the mortgagor. The decision is that payments. 
in order to take a case out of the ‘statute, must be so 
made.” a Bi i DOO S 
It is therefore ċlear that-Jessel M. R., under- 
stands the case in Chinnery v. Evans (12), 
as a case of agency. One thing that's clear 
from the decisions is that payrnents in order 

(13) (1881) 18 Ch D 449 (457); 51. LJ Uh 46; 45L T 
500. | NAN 
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:to operate as an exception to the statute must 
not be made by a stranger, that is, the per- 
son making the payment must be either a 
party to the transaction by which the debt 
‘was created or interested i 
which would be liable for the payment of 
‘the said debt and by the possession of which 
the person interésted becomes liable to pay 


‘the debt. In dealing with the question whe- . 


thera payment of interest by a stranger 
‘would keep alive the mortgage, Lord West- 
bury remarked thus : l i 
“It is hardly necessary to deal with such an improb- 
able case as that ; but the answer to itI think would 
be this that money paid, that is money handed over, 
‘by a stranger to the contract under which it was paid, 
to the individual entitled to receive it would not have 
l the characteristics and the legal quality of payment.” It 
would bea voluntary render, a gift or donation being 
made by a party or npt in any respect subject to hability 
to the individual who would not be entitled to receive 
‘from the person so rendering it any part of the money 
which it 1s supposed would be so paid: Chinnery v. 
_Hvans (12), at p. 1282*.’’ | 
This is also made very clear by the deci- 
:sion of the Privy Council in Lewin v. Wilson 
(14). In that case one Howie and White 
gave a joint and several bond -to one C to 
‘secure the payment of a sum of £.1,000 ad- 
vanced by C. As between Howie and White, 
White was a surety but they were both prin- 
‘cipal debtors to the obligee. On the same 
day both Howie and White mortgaged some 
property. to the obligee to secure the said 
‘debt. White’s mortgage contained a condi- 
tion that if he and Howie’or either of them, 
‘their or either of their ‘heirs, -executors or 
administrators shall pay to.C the sum bor- 
-rowed, the mortgage deed is to be void, other- 
‘wise to remain in full force. A question 
‘arose whether payments made by Howie 
would prevent timéfrom running in favour 
of White in respect ‘of the said mortgage. 
It was contended that Howie was a stran- 
:ger to White’s mortgage and therefore any 
‘payment made by him could not save limi- 
‘tation. Their Lordships negatived this con- 
‘tention and held that that view was quite 


‘inconsistent with the terms of the contract. 


“by which Howie was bound to pay the debt and was 
‘expressly named as a person entitled to come in and 
-work a defeasance of White’s conveyance.” 


The observations of their Lordships are 
~very significant and instructive on the con- 
struction of the Statutes 3 and 4, Will IV, 
‘Ch. 27, ss. 40 and 42. After referring to the 
case in Chinnery v. Evans (12) Lord Hob- 
‘house remarked as follows at p, 6451: ; 

"They consider that money brought. in by a 

(14) (1886) 11 A C639; 55L J PO 75:55 L T410. 
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Stranger to the mortgage contract would not hav® 
the characteristics or legal quality of payment: it 
would be a gift from a person not entitled to.tender 
if to a person not entitled to demand it........ In 
this case their Lordships think it sufficient to say 
that -payments made by a person who under the 
terms of the contract is entitled to make a tender, 
and fron whom the mortgagee is bound to accept 
a tender of money for the defeasance or redeinption 
of the mortgage, are payménts which by s. 30 givea 
new st&rting point for the lapse of time. And Howie 
was clearly such a person,” 

In another portion of the’ 


observed as follows: ; 

‘Their Lordships have not been referred to any case 
where it has been decided that payments made by 
some person concerned to answer the debt has been 
held to be insufficient. to keep a right alive against 
the party charged in the suit merely because he was 
not that party or his agent.” 


It is clear in what sense their Lordships. 
used the words ‘person concerned to answer 
the debt’. Howie was the principal debtor 
as between himself and White and was con- 
cerned to answer the debt. Itseems to fol- 
low from this decision that if a stranger to 


judgment, he 


"the contract were to make the payment it 


can only be supported on the ground of 
agency; otherwise the payments made by 
him could not save limitation. As their 
Lordships clearly say, the payment made 
by such a stranger would’ ‘not have the 
characteristics or legal quality of payment. 
This was the state of the English Law till 
Bradshaw v Widdington (6). As.that case 


-formed the subject of considerable discussion 
“at the Bar, weshall state what the facts 


of that case are and what thescope of that ` 
decision is. On August 1, 1879, J. E. Brad- 
shaw executed a mortgage of Fair Oaks estate 
in favour of one Moss to secure £5,171-14-6- 
with intérest thereon at 4 per cent. per 
annum. The money was borrowed to oblige 
the son William Bradshaw who on the. 
Same day executed in favour of his father 
a bond for £.10,000 which was conditioned 
to become void upon paymant by William 
Bradshaw to his father the said sum of 
£. 9,17]-14-6 with interest. On September 


16, 1887, J. E. Bradshaw died appointing his 


son William Bradshaw and one Harrison as 
his executors. 


Harrison was the solicitor who acted for 
all parties in the said transaction and sub- 
sequently acted for the executors of J. E. 
Bradshaw and also for William Bradshaw. 
Interest on the mortgage debt was paid by” 
Harrison down to the date of his death in 
1889 and it was found that it was paid on 
behalf of William Bradshaw becanse it was 
found in the accounts maintained by the 
solicitor that the payment of interest was 
charged to the estate of William Bradshaw. 
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The father during his lifetime in 1884 con- 
veyed this estate free from encumbrances 
by his son, J.C Bradshaw. As the mortgage 
in favour of Moss remained undischarged,’ 


notice was given to J.C. Bradshaw to: pay - 


“the mortgage debt and thereupon J. ©.: 
- Bradshaw commenced a suit for a declara-- 
tion that the mortgage must be deemed to 
have not subsisted on the ground that “it was. 
long ‘ago barred as any payment towards 
interest by or on behalf of William Bradshaw 
could not save limitation. It was held that 
the mortgage was subsisting by reason of 
the payments made hy or on behalf of 
‘William Bradshaw. Buckley, J. stated the 
principle which according to him should be 
applied thus: 


“Now looking upon it upon principle, in the first 
instance, apart from authority, it seems to,me that 
all principle and common sense lead to the conclusion 


that it is sufficient that the payment.-be made by a- 


person, who as between himself and the mortagor is 
bound to pay. You have to see whether the mort- 
gagor has made an admission. That isthe basis of 
t k Bradshaw v. Widdington (6) pp. 436 and: 


After remarking that he was not able to 
put his hand upon a case in. which that 
exact point has arisen, the learned ‘Judge 
proceeded: to. justify ‘his conclusion from 
three decisions, namely Chinnery v. ‘Evans 
(12), Harlock v. Ashberry (15) and Lewin v. 
Wilson (14). He said that the statute’ would 
be justified if the payment was made by; 
the person entitled to pay; not, a person- 
bound as between himself and the' mort- 
gagee but a person as between himself and 
mortgagor. He concluded the judgment 
thus : 

‘For the present 1 3 
William Bradshaw vas et bi Geant: pent pee 
he was not his agent, still it was made by William 
who was, I think,as between himself and his father, 
the person who was bound to pay. In as much as 
that was so, William’s payment, made in pursuance 
of his contractual obligations towards his‘ father, 


was, it appears to me, his father’s admission of 
liability. ni 


It will be seen from a perusal of the judg- 
ment of Buckley, J., that he rests his deci-.. 
sion both on the ground that the son is an 
agent of the father and also.apart from’ the 
question of agency. The decision on the 
basis of agency is intelligible enough by 
reason of thé contract between the father 
and the son; the father put forward thé son 
to act for him in the matter of payment of 
the debt. But apart-from the question of 
agency, it is difficult to understand how the 
payment’ made by William Bradshaw could. 


(15) (1882) 19Ch D 599; 5L L J Ch 394; 46 LT 356 
30W R327 ~ a e, 


sah 
1 
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be a legal payment to use the language of 
the Judicial Committee in-Lewin v. Wilson 
(14), When Buckley, J. says that William: 
Bradshaw's payment made in pursuance of 
the” contract- was his father’s’ admission of 
liability, it iS tantamount to saying that 
William Bradshaw made an admission on be- 
half of his father which brings in the question 
of agency. Therefore it is difficult to divest 
the notion of agency from the observations of 
Buckley, J., himself. At p. 437, Buckley, J. 
remarks thus: 

“I£ the mortgagor has himself paid, or whether he 
has called upon somebody else and bound somebody 
else towards :him to -pay and that person has paid, 
equally, as it- appears to me, the mortgagor has 
made an admission. That is how I regard it upon 
pringiple.”’ 

If A ecalls-on B to pay for him, A autho- 
rizes B to‘ make the payment for him. B 
therefore acts as A’s agent in making the 
On the general principles of | law, 
a person can be bound by his own admis- 
sions or admissions made on his behalf by 
someone who is authorized to make it whe- 
ther expressly or impliedly. If, by reason of 
contractual relationship, another man is put 
forward todo an act for him, it would be a 
question of implied agency. The authoriza- 
tion may also result by operation of law as 
in the case of a Receiver. Apart from agéncy, 
it is impossible to bind one‘ man by the 
I think Farwell, J; 
puts the correct legal position, if I may say 
so with respect, “when he remarked as fol- 
lows on the scope of the decision in Bradshaw 
v. Widdington (6) :. 


“I read it as a decision on the words ‘or agent’ 
and as showing that a man can be an ‘agent’ within 
the meaning of -the Act, not only when he acts for 
a principal properly so calléd but also when he makes 
the payment on behalf of the debter, because he has 
bound himself by deed for’ value so to do.’ I think 
that the case proceeds on the same reasoning as Lord 
Wensleydale’ s judgment in Forsyth v. Bristowe (16) 
as explained by Chitty, J. in Dibb v. Walker (17).” 


‘In Forsyth v..Bristowe (16) the question 
was whether a payment by an assignee of 
equity of redemption would save the opera- . 
After holding that it | 
would, Parke, B., held -that the assignee in 
that case could be deemed to be an agent of 
the mortgagor because he convenanted to pay 
the debt. He therefore inferred an agency. 
by reason of the said covenant. Again, the. 
three decisions referred to by Buckley, J. 
when examined do not support the -broad 
proposition laid down by him that apart from 


ee oe Ex 716; 22 L. J Ex 255; 17 Jur 675; 1 


van (1893) 2 Ch 429; 62 L J Ch 536; 3 R 474; 68 L 
T 610; 41 W R 427.. 


“Page of (1902) 2 Ch.—[Ed.] 


L 


y 


“tenant cannot be said to be payment. by a 


of a mortgagor but simply a payment which 
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_ the. question of agency a person- who became | wards (13), at p. 456* as to the scope in 


liable to.the mortgagor. (debtor) to pay the Chinnery v. Evans (12), it cannot be said: 


- debt will bea person liable to pay the debt that Jessel M. R. was understanding the said 


within the meaning of the statute, Chinnery case differently in Harlock v. Ashberry (15). 
v. Evans (12), as “already explained, wêsa Again Buckley, J. relies, on the . following — 
pure, case of agency. ‘But whit Buckley, J. observations of Brett, L. J., in Harlock v: 
relies on in support of the proposition which:. Ashberry (15) : 

he was enunciating was a passage from “On the ordinary rules of construction, and on the 


’ authority of Chinnery v. Evans (12), I feel bound, to * 
a REROTE Ss judgment . which Tuns ‘say. that a payment, to come within 1 Vict. C. 28-must 
8 


be a payment by a person liable as mortgagor or some 
“The -payments in this case were ot payments by person on his behalf or such a person as was the Recei- 
a stranger; for though a Receiver appointed under the ver, a person entitled to pay on his behalf.” 


Trish statute is.an officer of the Court, yet he. is: Buckley, J. deduces from this a principle 


certainly no stranger to the mortgagor; put & person ' 
paying fox him and on: his account what. hè is bound that the person entitled to pay on his be- 


to pay.” half must be a person entitled by reason of 
On this Buckley, J. -makés the following the relations betweén himself and the mort- 
coment 2” F gagor to pay. money onhis behalf. If that 


“The ‘context in. ‘Which , that lina occurs iS were SO, it does not support the proposi- , 


(y 


this : if a mere strang er::to the whole transaction, to tion of Buckley, J. namely, that the person. ' 


both mortgagor and Ttndrtgagee comes -and pays, that 
is not “dn admission at all; if a meré outsider, a bound to pay is not a ‘person as between 


stranger to both comes and pays, that “is no admis- +- himself and the mortgagee but a person 


sion; but tae hae ake a age as to dom bound as. between himself and the mortgagor. 

mortgagor (that is. what Lord‘Cranworth says) comes What Brett, L. J. said was that a person to 
do for the purposes ‘of the statute.” - 

and pays, that will do for the purposes “o i make the payment must be such a person 


It is not‘ possible to understand- how the. 
statement Po Lord Cranworth ` supports’ êS the Receiver who as described by Lord 


. Westbury was a-legal agent. The class of 
Buckley, J. When, Lord Cr anworth says that: ty 
the Receiver is not a stranger to the mort- Persons mentioned by Brett: I:J. would be 


gagor, what the: ‘learned Lord:meatis i ig he Persons like the guardian of an infant, vide. 
was theagent of the “mortgagor. -That is eee Gauda v. Sangadiappa (18), the“ 
plain from the language ‘a person paying for Court of Wards making payment on“ “behalf — 
him? and. on his account’; that is, acting as of the ward, Beti Maharani v. Collector of 
an agent” The -learned - Lord discs Rol: say: ` Etavah (19), and the committee of a lunatic 


that any person: who is. a strangar- to the .; 
mofgage contract or to the mortgage trans- 
action apart from any question “of agene 


can make a payment which would be a Tegal 
payment for the purpose of the statute. relied on by Buckely, J. is Lewin v. Wilson 


Then Buckley, J. relies upon the observa. (14), where Lord Hobhouse referred to the 
tions. of Jessel, Master ‘of Roll in Harlock y. case of a person concerned to answer the 


lied debt. In that case Howie was the principal 
h berry (15). The observation re SOR Me debtor under the original contract by which 


“On principle and on authority I think’ that the the debt was borrowed. Further in one sense 
payment to take the case out of the statute must be he can be termed as agent for White because 
a payment by a person who is bound to pay the princi- he was designated in the mortgage contract 
pal = be of the mortgage money and this -is not -itself as the person from whom the mort- 
ia Ek Tesse] M. R, was dealing with the gagee could receive a tenderand Howie could 
case of a tenant paying rent to the mort: therefore act Ta oe ma S 
a was no warrant in any of the cases relied on 
gagee. It was held that the payment by the by Buckley, J., for the proposition which he 
-laid down. When the matter went up to the 
Court of Appeal, Collins M. R. practically 
rested his decision on the question of ageney. 


a tenant as tenant is bound to make. . The This is clear from the, following : passage in 


learned Judge in the passage relied on was his judgment : ge SP 


0 Receiver “The payment must be one which will operate as 
referring to eee in an acknowledgment by the mortgagor ‘of the substence 


“would be legal agents entitled to act as agents 
for the mortgagor ` as the Receiver in 
Chinnery“ v. Evans (19), The other case 


person liable to pay because as observed by 
Jessel M. R. it was not a payment on behalf 


Chinnery v. Evans (12), as æ person who of the security......That acknowledgment results as - 


under the law was bound to make the pay- 

ment as the‘agent of the’ mortgagor and on oe $ : aa s Dom LR ae eT: 
his behalf. In view of, the pr ronouncement 9) A 31; 6 Sar 551 (P 4 
of J essel. M. R. himself i in; Cockbur NY, Ed- "Page of (1881) 18 Ch. D—[Ed.) 


à 


~ ~ 


“on behalf of a lunatic. All these persons , 


* 1 
F 
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much wher there is an arrangement between the mort- 
. Bagor and a third person, either by a contract or, by a 
mere mandate, that that person shall make the payment 
for him. Whether-the person who makes the payment 
does so under ah obligation imposed upon him by law 
as a legal agent without his--assent, or whethér he is 
‘appointed under some arrangement -with the mortgagor, 
So long as he pays with the assent, expressed or implied,of. 
the mortgagor; the payment asit'seems to me, will keep 
: o the* liability of the mortgagor, being in point 
o 


security.” i ~a, m 
The only question therefore is that if the 
payment by defendant No. 4 could be justifiz 
ed it could only be on the ground -that by 
virtue of the contract contained in Ex: ©, he 
must be deemed to be an ‘agent for Jaya 
Rao and if he is deemed” to -be an agent, the 
part payment miust “be” within the scope of 
“his agency. As already. indicated by me he 
“was only an agent to extinguish the debt 
and not to keep alive the debt.. Whatever 
may be the justification for the interpreta- 
tion placed by Buckley, J. on the words 
‘person. liable to pay’ in the English statute, 
the question ‘is, does the Lim. Act warrant 


= 
ka) 


that interpretation. The relevant section of’ 


the Indian Act is.s 20, Lim. Act; which runs 
thus: _ ee. = 
“Where ‘interest ‘on a debtor legacy is before the 
expiration of the prescribed period paid as such by 
the person liable to pay the debt or legacy, or -by 
his agent duly authorized in -this- behalf, or where 


part of the principal of a debt is, before the expira- . 
paid by the debtor or 


tion of the prescribed period, 
by his agent duly authorized in this behalf, a fresh 


- period of limitation shall be™;computed from -the time 
: ae 


pa 


when the payment was made.” : oe 
`- It will be seen that this section. makes 


r 


no difference between a simple ‘contract 


debt and a specialty debt ora debt charged . 


on land like the English statutes. In regard 
to the payment of interest, it is-stated that 
the person by whom the payment should 
be made is’ the person liable to pay the 
debt; in the case of part-payment ‘of a 
principal the person by whom the payment 
should be made is the debtor or his agent. 
The question is what is the interpretation 
to be placed upon the words “person liable 
to pay.” So far as the part payment of prin- 
cipal is concerned, the section specifically 
says, “the debtor.” Literally construed, it 
would mean the person who contracted, the 
debt. Wé do not think that the Legislature 
intended by the use_of, the word “debtor”; 
to have that restricted ,interpretation.. ` It 
would seem to us that: the word “debtor” 
was intended to connote not only the person 


who contracted the debt but his legal re-.. 


presentative and in the case of a debt charg- 
_ed on land the’ person who derived title from 
him; in short the person who can be ren- 
dered liable for the debt by the creditor, 
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that -is, the person against whom’ the debt 
can be, epaorced.” That is; ‘the liability need 
not he“personal in the sense of being- liable 
to ba arrested; it may be proprietary: that 
is, liability arising from the possession of 
property; “Cf. Askaram Sowcar v. . Ven: 


kataswami. -Naidu (20) and Parthasarathy - 


Iyengar v..Ekambara Mudaliar (21), We 


law an‘admission by him of the subsistence of thes “do not think-that the Legislature intended 


to draw a distinction between the payment 
of interest ‘aid the payment of principal in 
Saving limitation. if the history of this 
section is taken into consideration it would 
seem to be clear. beyond doubt that it was 


hardly in the contemplation of the Legis- `. 


lature to draw any such distinction‘.or ib 
warrant the interpretation. placed on” the 


. English statutevof Buckley, J. The first 


Lim. Act introduced by Legislature wáš™Act 
XXIV of 1859. The only provision relating to 
acknowledgment wags. 4 ofthe Act which 
. “If in respect “of any ‘legacy or “debt, the person, 
who, but for the law of limitation, would be liable, 
t6 pay the same, shall have admitted that such debt or 
legacy cr any part’ thereof is due, by an acknowledg- 

ent i by him, a new period of 
limitation according to the nature of the original 
liability, shall‘ be. computed from the date of such 
admission.” ' 9 A DRN a 

Under that section. it will be seen’ that 


the operation of the statute of limitation? is 


y Suspended only in cases where there has 
‘been an acknowledgment in writing -signed 


“by the person liable to pay, It would*be 
seen that neither an acknowledgment by 
an agent would save limitation nor a part 
payment of a principal or interest would 
‘keep alive the -debt. “It: was a deliberate 
departure from English Law. T his: A cies 
replaced.. by Act IX of 1871 ands.4 of Act 
XXIV of 1859 has been replaced by ss. 20 and 
21; s. 20 related to acknowledgment and the 
change that was effected was that acknow. 
ledgment should be by the party to be 
charged therewith or by his-:agent. So far 
aS part payments are concerned they: were 
provided by s..21, which runs thus : 

. “When interest on the-debt or: legacy is, before 
the expiration of the prescribed period, paid as such 
by the person liable to pay the debt or legacy, or 
'by his agent.generally or‘-specially authorised in 
this behalf, or wher part of- the’ principal of a debt 
is before the expiration of the presuribed period 

paid by the, debtor or by his agent genera ly or 
specially authorised in this behalf,’’ ° 


This section has in substance been. retain. ` 


ed in all the subsequent Lim. Acts. ‘These 


prevailing at:the time and as declared |b 
(20) i£ M 544; 62 Ind. Cas. 393;.A I R 1991 Mad 

102; 40-M L J 218; 13L W193, ~ ` 

- (21) (1938) 1 ML J 624: 182 Ind. Cas. 468; 

Mad 579; 47 L W 517; (1938) M W N 397,12 R M 89. 


sections were modelled on English Law then ` 


> 


ALR 1938 . 
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Rodam v. Morely (9), Bolding v. Lane (11) 
and Chinnery v. Evans (12): see the intro- 
duction tothe Lim. Act of 1877 by Whitely 
Stockes at p.-945 in Volume 2 of his Anglo 
Indian Codes. Under the English ‘Statutes 
3 and 4 Will. IV. C. 27 and Œ no difference 
was made between payment of interest and 
part payment of principal in regard to their 
legal effect on the suspension of ‘the’ opera- 
tion of the statute. Wethave already shown 
what, interpretation, was placed upon’ the 
words ‘person liable to pay’ in the English 
“statutes. .We do not think any different in- 
_terpretation was inténded to be placed by 
the Indiat Legislature in ‘enacting either 
s. 20 or 'si-2l and this derives considerable 
support from the deliberate use of the word 
‘debtor’ asthe person by “whom part pay- 
` ment of principal should be made. The ex- 
pression ‘person liable to pay” is used in 
cl. lof the section with reference to pay- 
ment of interest apparéntly as suggested 
‘by Mitra in _ his valuable Commentary of 
the Lim. Act ‘for the purpose of having a 
common expression for both debts and 
legacies because it would be incongrouous to 
use the expression ‘debtor’ with reference 
toa person liable to pay a legacy: : vide 
1909 Vol. 2, p. 819. Therefore the expression 
‘person. liable to pay the debt- must also 
connote the debtor or person liable to be 
chargéd with the debt. That both the person 
liable to pay the debt andthe debtor must 
mean the same thing seems to be suggested 
by the judgment ` of J enkins, C. J., in 
Annappa Gauda v. Sangadiappa (18) where 
the learned Judge had to consider the posi: 
tion of a guardian i in: ‘regard to acknowledg- 
ment made by him’ doń- behalf of his ward. 
The learned Judgé considered him to be a 
legal agent just like anagent in Chinnery v. 
Evans (12) and held that the payment made 
by a guardian would save limitation and he 
would be the ward’s agent duly authorized 
within the meaning of s. 20. In the course 
of the judgment he considered whether the 
guardian would be personally liable to pay 
the debt and he held that he would not, 


observing thus:: 

“The guardian i is not a person liable to pay the debt 
within the meaning of the section, and this, I think, is 
made clear by the use of the word ‘debtor’ in the latter 
part of the section.’ 


‘This observation seems to suggest that 
in view of the learned Judge the- word 
‘debtor’ and the ` expression, “the persons 
liable~to pay the debt’ were intended to 
- ¢onvey the same meaning. Whether this 
view- is correct or not, we are clearly .of the 
opinion that the expression ‘the person liable 


-~ 
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to pay the debt in s. 21, Lim. Act of 
1871 and s. 20, Lim. Act of 1908 cannot 
bear the interpr etation put on the cor- 
responding expression in the English 
statute by Bukley, J. Therefore, apart from 
any question of agency, defendant No. 4 
would not be a person liable to pay the debt 
within the meaning of s. 20, Lim. Act. The 
remaming question is whether there has 
been a valid ratification by Jaya Rao, of 
the payments made by defendant No.. 4. 
When the payment was made by Jaya Rao 
he had already alienated the property in 


~ favour of defendants Nos. 5 to’8 and what- 


ever may be the effect of such a ratification 
on Jaya’ Rao or-his sons defendants Nos. 1 to 
3, the ratification could not be held to operate 
to the prejudice of the alienees, defendants 
Nos. 5 to 8. Mr. Sitarama Rao has relied on 
s, 200, Contract Act, and contended that 
under that section the ratification could only 
be deemed invalid -if it had the effect of 
subjecting a third person to damages or. of 
terminating any right or interest of.a third: 
person and the ratification by Jaya Rao did 
not have that effect so far as defendants Nos. 5 
to 8 are concerned. We are not inclined to 
agree with this contention òf Mr. Sitarama 
Rao. The provisions of the Contract Act 
relating to agency are not meant to be exhau- 
sive. We donot think thats. 200, Contract 
Act, or the other provisions relating to rati- 
fication affect the general principle of law | 
of agency that the general rule as to ratifica- 
tion would not apply when it would affect 
the rights of other parties: vide the obser- 
vations of Channel, J., in Ford v. Newth (22) 
at p. 693. In Halsbury’s Laws of England 
Vol. 1, p. 181, the rule is thus stated: 

“A ratification ..does not relate back when per- 
sons other than the co- contracting party have acquired 
interests prior to ratification.”’ 

It cannot be denied that so far as the alienee 
defendants are concerned, Jaya Rao has part- 
ed with his interest long before the date -of 
the ratification. Therefore the ratification 
made by Jaya Rao would certainly affect 
their rights and. put the property in their 
hands to‘peril. But it seems to us that it is 
open to the defendants to contend that the 
ratification would terminate their right or 
interest within the meaning ofs. 20® Contract 
Act. -On.the date of the ratification the right 
to enforce the mortgage was barred by limi- 
tation. The defendants have therefore aC- 
quired a valuable right to plead the statute. 
The effect of the ratification would be to ter-- 
minate that right. Again, the ratification 


(22) (1901) 1 K B 683 (639); 70L JK B 459; 84 LT 
354; 17 T L R825; 49 W R 348; 65 fa P 391. l 
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would have the effect of terminating the inter- 
est of the alienee defendants in the property 


alienated to them because it would be liable | 


to be sold by reason of the mortgage debt 
being kept alive. 
to hold that the alleged ratification is not 
binding on defendants Nos. 5 to 8. 

Even as against defendants Nos. 1 to 3 
the ratification would be of no avail. It 
is settled law that a father has no right 
to acknowledge a barred debt so as to keep 
it alive against his son. He has no right 
to validate an acknowledgment unauthori- 
sedly made by an agent by ratifying it 
and keep the debt alive. Sofar as Jaya 
Rao is concerned, the ratification must be 
deemed to be valid. As we have already 
Stated defendant No. 4 was acting as the 
agent of Jaya Raoin making the payments 
and thus admitting the debt though in excess 
of the authority conferred upon him. It is 
open to Jaya Rao to ratify the unauthorized 
acts of an agent. Therefore the decree of 
the learned Judgemust be modified. by 
giving a mortgage decree in favour of the 
plaintiff for the amount claimed against the 
interest of the mortgagor in the mortgaged 
properties leaving the extent of his interest 
open other than those alienated to defendants 
Nos. 9 to 8 to the extent of the interest of the 
alienees therein. Time for redemption three 
months. Subject to this modification the 
appeal fails and is dismissed with costs of 
respondents Nos. 5, 7, 9 to 1], one set. 


Civil Miscellaneous Petitions Nos. 4852 
and 4853 of 1939. 


Two applications are filed, one by Mr. 
Veeraraghavan on behalf of defendant No. 4 
and another by Mr. Aravamudha Ayyangar 
on behalf of defendants Nos. 2 and 3 under 
the Mad. Agri. Relief Act. These petitions 
will be sent down to the lower Court for in- 


quiry and the decree we have passed , herein’ 


will be subject to any relief that the lower 
Court may order on those applications. The 
plaintiff-respondent will be entitled to file his 
counter-afiidavit. stating his objections to 
the petitions filed. 


“ND, Order accordingly. 
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PATNA HIGH COURT 
Appeal No. 674 of 1939 

February 25, 1941 
Harriss, C. J. AND FAZL Aut, J, 
g BHAGWATI PERSAD— 
APPELLANT 
VETSUS 


SAHADEO UPADHAYA— 
RESPONDENT _ l 

Bihar Tenancy Act (VIII of 1885 as amended by 
Act XI of 1938), s. 48-A—S. 48-A is retrospective 
and applies to pending actions—Object of s. 48-A— 
Government of India Act, 1935, (25 & 26 Geo. V 
Ch. 42), s. 292 Meaning of —Whether curtails Legis- 
lature’s power to decide mode of operation of new 
law on existing rights. , 

Section 48-A, Bihar Ten. Act, is retrospective in its 
operation and applies to pending actions. ‘The retyos- 
pective effect isin no way affected by s. 292, Govt. 
of India Act. The object of the section is to quiet 
titles which are more than twedve years old, and to 
ensure that if during these twelve years the under- 
raiyats have not been ejected, they shall have the right 
to remain on the land as if they were occupancy ten- 
ants. 160 Ind. Cas. 105 (2), relied on, 187 Ind. Cas. 
580 (1), followed. [p. 340, col. 2.) | 

All that s. 292, Govt. of India ‘Act provides is that 
the existing law shall remain in force untilit is re- ` 
pealed and not that the rights which have accrued 
under that law shall continue to be exercised even 
after -the date of the repeal. There is nothing in it 
to suggest that there was any intention to curtail the 
power of the Indian Legislature or other competent 
authority to decide in what manner anew law should 
operate as against the existing rights and causes of 
action. [p. 341, cols. 1 & 2.) ae 

Messrs. S. M. Mullick and Kanhaiyaji, 
for the Appellant. 

Messrs. Mahabir Prasad and Harians 
Kumar, for the Respondents. 


Fazi Ali, J—This appeal arises out of a 
suit instituted - by the appellants for the 
ejectment of the defendants from 2.32 acres 
of land in village-;Khairhi in respect of 


. which the defendants are’ recorded as shik- 


midars under one Ram Pragash Lal whose 
interest has been purchased by the appel- 
lants. The suit was decreed by the Munsif 
but has been dismissed on appeal by the 
Additional Subordinate Judge ona ground 
which was raised by the defendants for the 
first time in the lower Appellate Court, 
namely, that under s. 48-A, Bihar Ten. Act, 
they must be deemed to have acquired an 
occupancy right in the land in suit and 
cannot therefore be ejected. This section 
admittedly came into force after the case 
had been decided by the trial Court, but 
the lower Appellate Court has held ‘that it 
is retrospective and must govern all pend- 
ing litigations? The appellants contend that 
this view is not borne out by the. language 
of. the section and that-in any case this 
new ‘provison .cannot be retrospective in 
Operation owing tos. 292, of the new Govt. 
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of India Act. Section 48-A, Bihar Ten. Act, 
runs as follows : l 

“Every person who for a period of 12 years, whether 
wholly or partly, before or after the commencement of 
the Bihar Ten. Amendment Act, 1938, has continuously 
held land as an under-raiyat in any. village, whether 
under a lease or otherwise shall be déemed to have ac- 
quired on the expiration of that period a right of occu- 
pancy in the land which he has so held for the said 

erioa. - 

- It is not denied by the appellants that 
the defendants have held the ‘disputed lands 
for over 12 years as under-raiyats in village 
Khairhi, but it is urged on their behalf that 
s. 48-A must be construed according to the 
well-established rule that new Act will not 
affect existing rights, unlessit is expressly 
made retrospective. This is precisely the 
point which was raised in Agin Singh v. 
Bhudeo Singh (1), but it was held that the 
section has by the*use of the words ‘‘shall be 
deemed to have acquired” been made retros- 
pective and would apply to.a pending action. 
The learned Judges who decided that case 
supported their judgment by referring to the 
decision. of the Privy Council in K. C. Muker- 
jee v. Ramratan Kuer (2). In that case, their 
Lordships of the Privy Council had to con- 
strue s.26-N, Bihar Ten. Act, which has since 
been repealed and replaced by s. 26-B. Sec- 
tion 26-N ran as follows: 

“Every person claiming an interest as landlord in 
any holding or portion thereof shall be deemed to have 
given his consent to every transfer of such holding 
or portion by sale, exchange, gift or will made be- 
fore January 1, 1923; and in the case of 
the transfer of a portion of a holding, to have ac- 
cepted the distribution of the rent of the holding as 
stated in the instrument of transfer, or if there is no 
such instrument, as settled between the transferor and 
transferee.” l 

Their Lordships held that this provi- 
sion was retrospective and observed as 


follows : 

. “It appears to their Lordships that unless some 
saving can be implied as regards occupancy holdings 
which at the date of the commencement of the Act are 
in questicn ina pending suit, s. 26-N must be applied 
to the present case... Their Lordships are of opinion that 
no such saving can be implied. Section 26-N is not a 
provision to the effect that no action shall lie in certain 
circumstances, nor has it any reference directly 
to litigation. Its provision is that every person claim- 
ing an interest asa landlord shall be deemed to have 
given his consent to every transfer made before Janu- 
ary 1, 1923. This is retrospective; The question is 
not whether general language shall be taken. only in a 
prospective sense. The object of this section can only 
be to quiet titles‘which are more than ten years old 
and to ensure that if during those ten years the trans- 
feree has. not been ejected, he shall have the right 


(1) 1940 P W N 272: 187 Ind. Cas. 580; A I R1940 
Pat. 515; 6 B R496; 12RP 620. 

(2) 15 Pat. 268; 160 Ind. Cas. 105; A I R1936P O 
49; 63 I A 47; 1936 O LR 69; 1936 ALR 101:8 R P 
C 142; :40 CW N 263; 17 P L T 25; (1936) M W N 35. 
2 B R225; 70 M L J 105; 620 LJ 419; 43 T, W 336 
(PO). 
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to remain on the land. Within this class the Legis- 
lature has not thought fit to discriminate against 
tenants whose right is under challenge in a suit, a 
course which it may well have regarded as invidious 
or unnecessary. As substantive rights of landlords 
and their accrued causes of action were to be abrogated, 
respect for pending suits over old transfers cannot be 
assumed.” a: on 


I think that these observations clearly 
support the view that s. 48-A, Bihar Ten. Act 
also is fetrospective. To adopt the language 
of the Privy Council, the object of the sec- 
tion can only be to quiet titles which are 
more than twelve years old, and to ensure 
that if during these 12 years the under- 
raiyats have not been ejected, they shall 
have the right to remain on the land as if 
they were occupancy tenants. Mr. Mullick 
who appears on behalf of the appellants tried 
to distinguish the present case from the case 
before the Privy Council and so the facts of 
the latter case may be briefly stated here. In 
that case, the Official Receiver of the High 
Court of Calcutta who represented the land- 
lord’s interest ina village called Majhauli 
had sued to eject defendant No. 1 who was 
the transferee of a non-transferable holding. 
The Subordinate Judge gave a decree eject- 
ing defendant No. I, but on appeal, the High 
Court dismissed the suit being of the opinion 
that since the date of the transfer in favour 
of defendant No. 1, the landlord had re- 
cognized the right of the transferee and could 
not therefore impugn the transfer. On 
appeal to the Privy Council, the decree of 
the High Court was affirmed not on the 
ground stated in the judgment of the High 
Court but because of the provisions of s. 26-N 
which had been inserted in the Bihar Ten. 
Act since the decree of the High Court and 
their Lordships of the Privy Council after re- 
ferring to that section proceeded to observe 
as follows : 

“The first question to which their Lordships have 
to address themselves is the question whether this 
Act does not take away from the appellant the 


right which he is proposing to enforce by bringing this 
appeal to His Majesty in Council.” 


Mr. Mullick relies on the italicized words 
of this passage and contends that what they 
suggest is that though a new section may be 
invoked to affirm the decree under appeal, 
it cannot be called in aid for the purpose of 
reversing a decree which was quite a valid 
decree at the time it was passed. In my opi- 
nion, this contention is not sound. The opi- 
nion given by the Privy Council as to the 
Act being retrospective is unqualified and 
draws no distinction between cases where the 
decree of the lower Court is affirmed and 
those in which it is reversed. This is clear 
from the concluding passage in the observa- 
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tions quoted above, which runs as follows: 

“Legislature has not thought fit to discriminate 
against tenants whose right is under challenge in 
a sult, a course which it may well have regarded 
as invidious or unnecessary. A substantive rights of 
landlords and their accrued cause of action were to be 
abrogated, respect for pending suits over old transfers 
cannot be assumed.”’ 


It is clear that if there is any force in the 
contention put forward by Mr. Mulljck, the 
Privy Council would not have omitted to 
deal with the ground on which the High 
Court had dismissed the ejectment suit and 
would not have based their judgment merely 
upon the effect of the new legislation. 

The last point urged by Mr. Mullick was 
that having regard to the provisions‘of s. 292 
Govt. of India Act, 1935, s-48-A cannot have 
retrospective operation even though it was 
intended to have such an operation. Sec- 
tion 292 runs thus: . a 

“Notwithstanding the repeal by this Act of the 
Govt. of India, Act, but subject to the other pro- 
visions of this Act, all the law in force in British 
India immediately before the commencement of 
Part 3 of this Act, shall continue to be in force in 
British India until altered or repealed or amended 
ae competent Legislature or other competent autho- 

It is contended that the: real meaning of 
this section is that the rights which have 
been acquired under the law which is to 
remain in force until the date ofits repeal 
cannot be affected retrospectively by the 
repealing Act. In my opinion, however, this 
1s not the correct interpretation of the sec- 
tion. The section does not mean anything 
more than what it says, namely that all the 
existing laws shall remain in force until 
repealed or amended by competent Legis- 
lature or authority. There is nothing in it 
to suggest that there was any intention to 


curtail the power of the Indian Legislature. 


or other competent authority to decide in 
what manner anew law should operate as 
against the existing right and causes of 
action. Ft is well established that a compe- 
tent Legislature may legislate even retro- 
spectively and it is inconceivable that the 
section was intended to take away such: 
power from the Indian or Provincial Legis- 
lature. I do not think that this section 
either expressly or by implication lays down 
what is suggested by the learned Advocate 
for the appellants. l 

The question as to whether a new Act 
will operate retrospectively can arise only 
after the old law has been repealed and the 
new Act'has come into force. How can then 
s. 292, Govt. of India Act; be a bar to such a 
question being raised because any one who 
wishes to raise the question may legiti- 
mately put it in this form ? “I concede that 
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the old Act was in force up to thé date of 
its repeal and if the present case had arisen 
before that date, it would have been decid- 
ed according to the old Act; but to-day that 
Act is no‘longer in force and all that I want . 
to know is whether the rights which accru- 
ed under the old Act can still be exercised 
notwithstanding its repeal and notwith- 
standing the fact that those rights would 
not have accrued, if at the time they accru- 
ed the new Act had been in force.” The 
question may be capable of being answered 
in the affirmative but in that case it must be 
so answered not by virtue of anything con- 
tained in s. 292, but by reason of the well 
established rule of construction of statutes 
which the Indian Legislature has embodied 
in s. 6, General Clauses Act. This section 
provides among other thirgs that where any 
Act repeals any enactment, then unless a 
different intention appears, the repeal shall 
not affect any right, privilege, obligation or 
liability acquired, accrued or incurred under 
any enactment so repealed. It is needless to 
point out that this rule is quite different 
from the rule embodied in s. 292, Govt. 
of India Act, because all that s. 292 provides 
is that the existing law shall remain in force 
until it is repealed and not that the rights 
which have accrued under that law shall con- 
tinue to be exercised even after the date of 
the repeal. Section 292 is a simple and plain 
provision and the proposition it enunciates is 
so self-evident as to justify the view that it 
must have been embodied in the Act ex 
abundanti cautela. 

I think I have said enough on the subject 
but I might as well try to illustrate my re- 
marks with reference to s. 48-A, Bihar Ten. 
Act, which we are asked to construe in this 
case. This section was enacted by Act XI 
(Bihar) of 1938, which came into force on 
December 10, 1938. Before that date the 
right of an under-tenant had to be -deter-' - 
mined with reference to the Tenancy Act as 
it then stood and this is all that s. 292, Govt. 
of India Act, provides for. Before s. 48-A 
was inserted in the Act, the under-tenant, if 
he wanted to establish an occupancy right 
in the land cultivated by him, had to assert 
and prove the existence of a custom by virtue 
of which the under-tenants acquired the 
right of occupancy after a certain length of 
time ina particular locality. Section 48-A- 
was not in force when the trial Court deli- 
vered its judgment in the present case, and 
as the defendants could not prove the exis- 
tence of any such custom, the plaintiff’s suit 
was rightly decreed. The defendants there- 
upon preferred an appeal to the District 
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Judge and while the appeal was still pend- 
ing the law was changed and s. 48A came 
into force. A question then arose before the 
lower Appellate Court as to whether s. 48-A 
could apply to a pending action or. affect he 
decree which had been passed by the trial 
Court in favour of the plaintiff. As the ques- 


tion arose after the old law had been chang- : 


ed and the new section had come into opera- 
tion, the principle laid down by s. 292, Govt. 
of India Act, had obviously no application to 
the facts of the case. 

The points which did arise were first whe- 
ther the Legislature had the power to pass 
an Act which would affect certain rights 


already accrued under the old law and. 


secondly, whether such a power had been 
exercised in enacting the new provision. So 
far asthe first pgint is concerned, the an- 
swer is clear. Ifthe Legislature can make 
new laws and unmake old ones, it follows 
that it can also create new right as well as 
take away the righis already accrued. In- 
deed, even Mr. Mullick did not seriously 
contend that the Legislature can have nd 
such power. The question, therefore, which 
was of importance was one of construction, 


- that is to say, whether the intention of the 


Legislature was to affect by enacting s. 48A 


the rights which had accrued under the law 


which had been repealed. The learned Ad- 
ditional Subordinate Judge has after con- 
sidering the language of the new sec- 
tion held that it was intended to be 
given effect to in the case of all under-tenants 
whose rights were in dispute at the time the 
section came into force irrespective of whe- 
ther they had been holding lands since be- 
fore its enactment or otherwise. In my opi- 
nion the view taken by the learned Addi- 
tional Subordinate Judge is correct and the 
appeal must, therefore, be dismissed with 
costs. 


- Harries, C. J.—I agree. 
D. Appeal dismissed. 


La 
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RANGOON HIGH COURT 
Civil Revision No. 287 of 1940 
January 2, 1941 
Mya Bu AND Suaw, JJ. 
MA THAN SEIN AND OTHERS— APPLIOANTS 
i VETSUS l 
_, _MA HLA YI RESsPoNgENT 
Civil Procedure Code (Act V of 1908), s. 141— 
Applications to be brought onrecord as legal represen- 
tattve of deceased plaintiff and for passing final 
mortgage decree, dismissed for default—S, 141, i 
applies — Application under 0. IA, vr. 9 whether 
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necessary—Fresh applications for same reliefs, com- 
petency. 

The proceedings spoken of in s. 141, Civil P. O. 
include original matters in the nature of suits as pro- 
ceedings in probates, guardianships, and so forth, and ' 
do not include executions. The expression ‘original 
matters’ means matters which originate in themselves 
and not those which spring up from ‘a suitor from 
some other proceedings or arise in connexion therewith. 

Consequently where applications by applicants to 
have themselves brought on the record as legal 
representatives of the deceased plaintiffs and for the 
passing of a final mortgage decree in the suit are dis- 
missed for default, s.. 141 has no application and the 
applicants need not apply under O. IX,r,9, Fresh 
applications can be filed forthe same reliefs. Thakur 
Prasad v. Fakirullah (1), and 103 Ind. Cas. 69 (2), 
relied on. f 


©. R. against the order of the District 
Court, Pyapon, dated July 16, 1940. 

Mr. U Kyaw Din, for the Applicants. 

Mr. U Chan Htoon, for the Respondent. 

Mya Bu, J.—This is an application, for 
revision of an order dismissing the two appli- 
cations filed by the applicants in the District 
Court of Pyapon on May 7, 1940. One was 
an application to have themselves brought on 
the record as legal representatives of the 
deceased plaintiffs U Ba Thein and Daw Saw 
May, their parents, the other being an appli- 
cation for the passing of a final mortgage 
decree in the suit. The suit was filed by U 
Ba Thein and Daw Saw May in February 
1939. A preliminary mortgage decree was 
passed on September 20, 1939. Daw Saw 
May. had then died, her death having taken 
place on September 7, 1939 which was after 
the hearing of the issues in the case and dur- 
ing the time when the judgment was reserv- 
ed. After the prelimimary decree had been 
passed U Ba Thein died on February 22, 
1940. The applicants filed an application ‘to 
have themselves brought on the record as 
legal representatives of their deceased par- 
ents on March 11. 1940 and an application 
for a final decree on April 2,.1940. Those 
applications were dismissed for default. 
After their dismissal, the applicants instead 
of applying to have the order of dismissal of 
those applications set aside, filed their appli- 
cations of May 7, 1940. The learned District 
Judge being of opinion that the proper step 
for the applicants to take was to have the 
order of dismissal of the applications’ of 
March 11, and April 2, set aside, held that 
the applications of May 7, 1940 were not in 
order and has. therefore dismissed them. In 
Thakar Prasad v. Fakirullah (1) their Lord- 
ships of the Privy Council held that the pro- 
ceedings- spoken of in s. 647, Civil.P. C. of 
1882 (corresponding to s. 141, Civil P.-C. of 
1908) include original matters in the nature 


(1) 17 A 106; 221 A 44; 6 Sar 526 (P O). 
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of suits as proceedings in probates, gardian- 
ships, and so forth, and do not include exe- 
cutions. In Sarat Chandra v. Bisweswar 
Mitra (2) a Bench of the Calcutta High Court 
placed the following construction on the pro- 
nouncement of the Privy Council referred to 
above, namely: | 

‘ “Their Lordships’ decision makes it perfectly plain 
that the section does not apply to applications for exe- 
cution, but only to ‘original matters in the natare of 
suits such as proceedings in probates, guardianships 
and so forth.’ The expression ‘so, forth’ must, in my 
opinion, be read as meaning proceedings ejusdem 
generis with the instances that precede it, andjinclude 
such proceedings as in divorce, in insolvency, for suc- 
cession certificate and the like and thé expression ‘ori- 
ginal matters’ in my opinion confirms that view as 
meaning matters which originate in themselves 'and not 
those which spring up from a suit or from some other 
procéedings or arise in connexion therewith.” 


For the purpose of the matter in hand, 
we are content to adopt this interpreta- 
tion. We, therefore, consider that the learn- 
ed District Judge was in error in holding 
that under s. 141, Civil P. C. the proper step 
for the applicants to take was to apply under 
O. IX, r. 9, Civil P. C., to have the order of 
dismissal of the applications of March 11, 
and April 2, 1940 set aside. In our opinion, 
the applications of May 7, 1940 are in ‘order. 
We, accordingly, set aside the order of dis- 
missal of these applications and direct the 
District Judge to dispose of these applica- 
tions on their merits. The respondents to 
pay the applicants’ cost in both the Courts. 
Advocate’s fee two gold mohurs in the Dis- 
ae Court and three gold mohurs in this 

ourt. de 


s. E ~ Order set aside. 


(2) 54 O 405; 103 Ind. Cas. 69; A I R 1927/Cal 534 
31 C WN 576. - | 
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LAHORE HIGH COURT 
First Appeal No. 382 of 1939 ` 
January 22, 1941 ! 
“TEK CHAND AND BECKETT, JJ. , 
Firm: BISHEN DAS-GOBIND RAM— 
DEFENDANT No. 3—APPELLANT | 
versus 
SAHUKARA BANK Lro., LUDHIANA— 
PLAINTIFF AND OTHERS—DEFENDANTS— ` 
RESPONDENTS 
Registration Act (XVI of 1908), s: 17—-Memorandum 
signed by mortgagor, not operative instrument and not 
containing.conditions but merely record of title deeds 
deposited—No registration necessary. 

Where a memorandum signed by the mortgagor is 
not the operative instrament and does not contain the 
conditions of the transaction; but is merely a record of 
the title deeds that have been deposited as collateral 
security for the amount verbally agreed to be advanced, 
the memorandum does not require registration, 129 Ind, 
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Cas. 21 (1), 131 Ind. Cas. 328 (2), and 181 Ind. Cas. 
935 (3), relied on. 

F. A. from the decree of the Sub-Judge, 
First Class, Ludhiana, dated July 1, 1939.- 

Messrs. J. L. Kapur-and Shamair Chand, 
for tke Appellant. 

Messrs. J. N° Aggarwal and C. L. Aggar- 
wal and M. L. Sethi, for the Respon- 
dents, Plaintiff and Defendant No. 1 respec- 
tively. 


Tek Chand, J.—This appeal arises from 
a suit instituted by the Sahukara Bank 
Ltd., Ludhiana against firm Bansi Lal- 
Jagat Ram (defendant No. 1) and its sole 
proprietor Jagat Ram (defendant No. 2) 


- for recovery of Rs. 37,075-3-11 by sale of 


certain properties, alleged to have been 
equitably mortgaged by these defendants 
with the plaintiff Bank.” Firm Bishen Das 
Gobind Ram, who were déscribed as sub- 
sequent mortgagees of these properties, were 
impleaded as defendant No. 3. Thesuit was 
resisted on the plea that no valid equitable 
mortgage of the properties existed - in plain- 
tiff’s favour. The trial Court found for the 
plaintiff on this point and passed a prelimin- 
ary decree in terms of O. XXXIV, r. 4 for 
the sum claimed and costs against defendants 
Nos. Land 2, fixing October 2, 1939 as the 
date of payment, failing which the plaintiff 
was held entitled to apply for a final decree. 
It was also statéd in the decree that the mort- 
gage in favour of defendant No. 3, firm 
Bishan Das-Gobind Ram, shall be subject to 
the mortgagee rights of the plaintiff. 

Firm Bishan Das-Gobind Ram has appeal- 
ed and the sole question for decision 1s whe- 
ther the plaintiff Bank holds an equitable 
mortgage of a date prior to the regular mort- 
gage of the properties in favour of the appel-: 
lants. It is provedon the record and is no 
longer denied, that the title deeds of- the: 
properties are in deposit with the Bank, 
but it is contended that contemporaneously 
with the deposit the’ parties had entered. 
into a contractual agreement in writing 
and therefore this writing is inadmissible 
in evidence for want of registration and the 
transaction cannot be proved aliunde. In 
our opinion this contention is without force. 
It is proved that these title deeds had: 
been in deposit with the Bank’ since 1930_ 
as security for certain earlier loans. Those: 
loans had been paid off in due course but - 
the deeds remained with the Bank. In 
November 1932 Jagat Ram wanted to start 
a cash-credit “account and the Bank agreed 
to make fresh advances on the security of 
the same properties; the title deeds of which. 
were already with it. To confirm this 
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arrangement defendants Nos. 1 and 2, on 
_ November 28, 1932, addressed the following 
letter to the Bank: l 
“Please acknowledge ‘receipt of the following title 
deeds deposited with you by us in connection with 


the loan, cash credit overdraft.. to be advanced to 
us.” 


(Below this are given partichlars of the title 
deeds of the properties in suit.) < 
On this date, nothing was due by defen- 
dants Nos. 1 and 2 to the Bank, nor was 
any money taken at the time. About a 
month later, on December 23, 1932, the 
first advance of Rs. 4,000 was made on a 
cheque. The account continued till J uly 7, 
1936 when for the amount then due in the 
cash credit account, two promissory notes 
were executed by defendants Nos. 1 and 
2 in favour of the. Bank for Rs. 27 048-2-6 
and Rs. 2,381 5-0 respectively, bearing in- 
terest at 9 per cert. per annum with monthly 
rests on the former promissory note and half 
yearly rests on the latter. The account 
continued till December 20, 1938, when 
the present suit was instituted. From the 
facts as set out above, there can be no doubt 
that- this document did not require registra- 
tion and that a valid equitable mortgage of 
the properties in suit was created in favour 
ofthe Bank. The leading case of this Court 
on the subject is Ralli Brothers v. Punjab 
National Bank (1) The whole law relat- 
ing to this matter has since been reviewed 
by their Lordships of the Privy Council in 
Sundarachariar v. Narayana Ayyar (2) 
and Hari Sankar v- Kedar Nath (3) In 
the former case, it has been held that a 
memorandum signed by the mortgagor in 
relation to a mortgage by deposit of docu- 
ments of title may be a document which 
the Regis. Act, 1908, s. 17, requires to be 
registered, even though it does not embody 
allthe particulars of the transaction, but 
registration is not so required unless the 
memorandum on its face embodies ` such 
terms and is signed and delivered at such 
time and place and in such circumstances 
as to lead legitimately to the conclusion that 
so far as the deposit isconéerned it consti- 
tutes the agreement between the parties, 
(1) 11 L 564; 129 Ind. Cas, 21: AIR 1930 Lah 929; 
31 P L R 934; Ind. Rul. (1931) Lah 101. | 
(2) 54 M 257; 131 Ind. Cas. 328; A I R 1931 P G 36: 
58 I A 68; (1931) A LJ 245; (1931) M W N 319; 80 
W_N 666; Ind, Rul. (1931) P C 104; 60 M L 7 506; 33: 
LW 501; 35 CW N 494; 53 CL J 396; 33 Bom LR 
878 (PO) 
(D IL R (1939) 2 Cal 243; 181 Ind. Cas. 935: A I 
R 1939 P O 167,66 I A 184; I L R«1939) KarPC 
287; 139 OL R 385; 11 R PC 292: 5BR 747; 430 W 
N 806; 1939 O W N 570; 50L W 33; 20 P L T 574; 


100 L J 163; (1939) 2ML J 592; (1939) A L J869: 
41 Bom L'R 1144; (1930) M W N i166 (P ©). - 
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In Hari- Sankar v. Kedar Nath (3), it 
was pointed out that if the writing is an 
integral part- of the transaction and is itself 
the operative instrument and not merely 
evidential, the transaction is not an equitable 


‘mortgage, and the document must be regis- 


tered. In the case before us, it is quite. 
clear that Ex. D-40 was not the operativé in- 
strument; it did not contain the conditions of: 
the transaction; it was merely a record of the 
title deeds that had been deposited as colla-. 
teral security for the amount which the Bank. 
had verbally agreed to advance in the cash | 
credit account. The document as wellas oral 
evidence of the transaction were therefore 

admissible, and they clearly establish that 

a valid equitable mortgage had been created 
in favour of the Bank. The lower Court- 
was thus right in holding that this trans- 
action had priority over the appellant’s 
mortgage, which came into existence three 
years later. The appeal fails and is dis- 

missed with costs. “The Bank had also filed 
an appeal (R. F. A. No. 411 of 1939) claiming 
interest from the date of the institution of the 
suit till realization; but~at the hearing Mr. 

Jagan Nath Aggarwal stated that he did not’ 
press the claim. This appeal is accordingly” 
dismissed, but thé parties are left to bear 

their own costs. 


S. Appeal dismissed. 


N rani 


PATNA HIGH COURT á 
Special Bench 
Privy Council Appeal No. 33 of 1940 
= March 5, 1941 
Harriss, C. J., FAZL ALI AND MANOHAR 
LALL, Jd. 
Raja BRAJ ASUNDER DEB AND OTHERS 
PETITIONERS 
VETSUS 
Raja RAJENDRA NARAYAN BHANJ 
DEO—Oprosits Party 
Civil Procedure Code (Act V of 1908), s. 110—Plain- 
tiff valuing claim below Rs. 10,000—Appeal to ‘High 
Court similarly valued—Valuation of reliefs found 
defective —On proper valuation total value exceeding 
Rs. 10,000— Deficiency in court-fees made good—No 
objection to re-valuatton raised by defendant-respon- 
dent—-Decree for costs awarded to defendant on basis 
of re-valuation—Decree for costs actually enforced—. 
Defendant, if could contend that valuation of suit 
was not over Rs. 10,000-—Hyfect of ss. 109 and 110 
stated—Construction of s. 110 — Decree appealed from,- 


when “affirms” decision of lower Court—Appeal to. 


Privy Council held competent even on points of con- 
currence without showing substantial question of law. 
—Decree—Appeal— Appeal must be against whole 
decree. 

The suit was originally valued below Rs. 10,000. 
Appeal was also valued on the same’ basis but it was 
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found that certain reliefs claimed in the plaint were 
not valued. A proper valuation of the reliefs brought 
the total value of the suit:to over Rs. 10,000 and the 
defigiency in court-fee was made good by the plaintiff. 
The defendant-respondent took no objection! to the re- 
valuation and was actually executing his,decree , for 
eosts which had been calculated on the new , valuation: 

Held, ‘that as the new valuation of the suit in ap- 


peal was accepted without demur and a decree for | 
costs based on such valuation actually enforced, ,it : 


was not open to the defendant to contend subsequent- 
ly that the value of the suit was not over Hs. 10,000. 
[p. 346, col. 1.] 

_ The effect of ss. 109 and 110, Civil P. C., is to give 
à proposed appellant an appeal as of right in cases 
where ‘the value of the subject-matter of the suit and 
of the appeal are over Rs. 10,000 and thedecree ap- 
pealed from is not one of affirmance. On the other 
hand where the decree of the High Court;is one of 
affirmance, there is no right of appeal unless the ap- 
peal involves ‘some substantial question of: law. (p. 
346, col. 2.] 

The expression “the decision of the Court immedia- 
tely below the Court passing such decree ” as used in 
Se 110 means the same as the expression “ decree of the 
Court below.” The word “ decision ” means the de- 
cision of the trial Court taken as a whole. Thetrue 
test is whether the decision:of the Court below as a 
whole has been affirmed by the High Court and not 
whether the decision on the point or points left in dis- 
pute have been affirmed by the High Court. Hence 
where the decree of the High Court reverses in part 
the decision of the lower Court whilst maintaining it 
with regard to the remainder of the claim, the decree 
of the High Court cannot be said to affirm .the deci- 
sion of the Court below and, therefore, an appeal to 
His Majesty in Council is competent even on' points of 
concurrence between High Court and the lower Court 
without proving substantial question of law, 163 Ind. 
Cas. 139 .14), Overruled. [p. 351, col. 1.}! 

[Case-law reviewed.] f l 


An appeal must be preferred against the whole dec- - 
ree, though for the purposes of valuation the 'subject-” 


matter in dispute in appeal. only is valued. . 98 Ind. 
Cas. 499 (15), relied on. [ibid.] 


P. C. A. for leave to appeal to His’ 


Majesty in Council against the decision of 
Fazl Ali and Chatterji, JJ., and reported in 
195 Ind. Cas. 318. ! 


Messrs G. P. Das, Sambhu Barméshwar . 
Prasad and SyedsMehdi Imam, for the Peti-. 


lah | 
tioner., | 


Messrs. S. K. Mitra and G. C. Das, for 
the Opposite Party. ` | 


Harries, C. J.—This is an application for 
leave to appeal to. His Majesty in Council. 
The proposed appellant claim that they are 


entitled to appeal as of right, as according. 


to them, both the value of the suit and the 
subject-matter of appeal to His Majesty in 
Council are over Rs. 10,000 and the |judg- 
ment of this Court is not one of affirmance. 
The proposed respondent denies that either 
the valuation of the suit or the subject- 
matter of appeal to His’ Majesty in Council 
is Rs. 10,000 and further contends that on 
the true construction of the. judgment of 
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this: Court itis one of affirmance. One of 
the points involved inthis case is of consi- 
derable difficulty, and as there is a great 
conflict of authority the application has- 
been referred to this Special Bench for 
determination. 

The facts giving rise to this application 
can be shortly stated as follows: The plain- 
tiffs brought a suit for a declaration that 
they were the owners of certain lands ın 
three villages set out in four Schedules to: 
the plaint and for confirmation of posses-. 
sion. Inthe alternative, it was prayed that,. 
if it was found that the plaintiffs were not 
in possession, they should be given possession. 
of the lands in question. The defendant by 
his defence denied that the plaintiffs were- 
entitled to any relief and claimed that the- 
lands in question ‘belongegl to him by reason 
of adverse possession over a long period, of 
time. 

The trial Court substantially dismissed. 
the claim of the plaintitfs and thereupon 
the latter preferred an appeal to this Court. 
On appeal the plaintiffs’ claim with regard. 
to the lands in one village Olaver was 
decreed but their claim with regard to the 
lands of the two other villages of Balaram-- 
pur and Jagulaipara was dismissed though. 
on different grounds from those upon which 
their claim with regard to these lands was. 
dismissed by the trial Court. The trial Court 
had held that the lands in these two villages 


no longer belonged to the plaintiffs, whereas_ 


the High Court held that the lands did belong” 
to the plaintiffs but that they were not en- 


titled to possession by reason of the fact - 


that the defendant had rights over these: 
lands in the nature of easements. The fact,, 
however, remains that the plaintiffs’ claim 
with regard to the lands in these two vil- 
lages was dismissed by this Court as it had 
been by the trial Court. 

It will be convenient, in the first place, 


to deal with the question of valuation of 


the suit and of the subject-matter of appeal 


to His Majesty..in Council. The plaintiffs 


originally valued the suit at Ks. 6,560, and: 
when they appealed to this Court the- 


appeal was valued on the same basis. The- 


office of this Court however reported that 
the proposed appellants had been valued cer- 
tain reliefs claimed in the plaint. These- 


| reliefs were in connection with lands set out 
“in (ka 1) Schedule and an injunction relating: 


to the lands. , When the proposed appellants 


were called upon by this Court to value- 
“these reliefs, the relief connected with the- 
lands in (ka 1) Schedule was thereupon. 
‘valued at Rs. 860 and the injunction was | 


a 


346 


value of the suit to Rs. 10,420, and the defi- 
clency in court-fee was made good by the 
plaintiffs and the fees of this Court were 
also paid on this total valuation of Rs. 10,450. 
No objection was taken by he proposed 
respondent to this valuation and costs were 
awarded on the basis of such valuation. 
The proposed respondent has executed or is 
actually executing his decree for costs which 
have been calculated on the valuation of 
Rs. 10,420, 


The proposed respondent now contends 
that the valuation of these two reliefs in 
the suit are excessive. It is said thatin an 
earlier suit in 1920 the plaintiffs valued the 
“Injunction now valued at Rs. 3,000, at Rs. 250. 
It may well be that in the earlier suit the 
plaintiff undervalued this injunction, and 
if there was any force in this contention 
that the reliefs were overvalued, one would 
have expected some objection to have been 
taken ab the time when they were valued. 
As the present valuation of the suit was ac- 
cepted without demur and a decree for costs 
based on such valuation actually enforced 
it is not, in my view, open to the proposed 
respondent to contend at this stage that the 
value of the suit is not over Rs. 10,000. The 
value of the relief given to the plaintiffs in 
respect of village Olaver is only Rs. 160 and 
therefore the value of the reliefs denied to 
the plaintiffs is still: over Rs. 10,000, namely 
Rs. 10,260. These reliefs constitute the 
subject-matter of the appeal to His Majesty 
in Council and therefore it must be held. 
that the value of such subject-matter is over 
Rs. 10,000. I would, therefore, hold that both 
the value of this suit and the value of the 
‘subject-matter of appeal are over Rs. 10,000. 
it was further urged on behalf of the pro- 


posed respondent that the decree of this ~ 


‘Court was a decree of affirmance, whereas 
the proposed appellants contended that the 
‘decree of this Court, so far from affirming 


the decision of the Court below, actually, 


reversed it in part. Whether the decree of 
this Court did or did not affirm the decision 
of the Court below will depend upon the con- 
‘struction to be given to ss. 109 and 110, Civil 
P. C. Section 109 isin these terms : 

- “Subject to such rules as may, from time to time, 
be made by His Majesty in Council regarding appeals 
from the Courts of British India, and to the provisions 
hereinafter contained, an appeal shall lie to His Majesty 
in Council (a) from any decree or final order passed on 
appeal by a High Court or by any other Court. of final 
aaa Jurisdiction ; (b) from any decree or final 
order passed by a High Court in the exercise of original 
civil jurisdiction ; and (e) from any decree or order, 
when the case, as hereinafter provided,. is certified tc 
be a fit one for appeal to His Majesty in Council.” 
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Section 110, Civil P. C., is as follows : 


“In each of the cases mentioned in cls. (a) and (b) 
of s. 109, the amount or value of the subject-matter of 


the suit in the Court of first instance must beten - 


thousand rupees or upwards, and the amount or value 
of the subject-matter in dispute on appeal to His Majesty 
in Council must be the same sum or upwards,...... and 
where the decree or final order appealed from affirms 
the decision of the Court immediately below the Court 
passing such decree or final order, the appeal must in- 
volve some substantial question of law.” š 
The effect of these two sections is to give 
a proposed appellant an appeal as of right 
in cases where the. value of the subject- 
matter of the suit and of the appeal are 
over Rs. 10,000 and the decree appealed from 
is not one of affirmance. On the other hand 
where the ‘decree of the High Court is one 
of affirmance, there is no right of appeal 
unless the appeal involves some substantial 
question of law. In the present case the 
decree of this Court reversed the decree of 
the trial Court in so far as it related to the 
lands in village Olaver, but it affirmed the 
Court below in so far as the decree related 
to the other two villages of Balarampur 
and Jagulaipara, and as I have stated the 
reliefs claimed with regard to these two 
latter villages were valued at Rs. 10,260. 
- The variation made by the High Court 
was in favour of the proposed appellants, 
and it was at one time thought that such 
variation could give no right to appeal to 
His Majesty in Council. Such a view, how- 
ever, is no longer tenable. In Annapurna- 
bai v. Ruprao (1), to which reference will be 
made later, their Lordships of the Privy ` 
Council gave special leave to appeal in a 
case in which the High Court varied the de- 
cision of the trial Court wholly in favour of 
the proposed appellants. This case was con- 
sidered in a very recent Full Bench deci- 
sion of the Allahabad High Court: Jaggo 
Bai v. Harihar Prasad Singh (2). In that 
case the High Court affirmed the decision of 
the trial Court in regard to the defendant’s 
liability to refund a sum of Rs. 26,000 as 
claimed by the plaintiff. It, however, re- 
duced the rate of interest from 6 per cent. to 
4 per cent. At6 per cent. the liability in 
respect of interest amounted to Rs. 18,700 
and at 4 per cent. to Rs. 12,880. The appel- 
lant, however, denied his liability for interest 
and applied for leave to appeal to His 
Majesty in Council. It was ‘held that the 


- appellant was entitled to a certificate under 


s. 110, Civil P.O. Referring to the case in 
Annapurnabat v. Ruprao (1), Thom, C.J. 


(1) 51 0969; 86 Ind. Cas. 504; A IR 1925 P © 60;'51 
IA 319(P O). ; s 

(2) AI R 1941 All 66; 192 Ind. Cas. 461; (1940) A 
L J 869; 13 R A325 <F BY - 
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observed at p.67*: __ 

“Be that as it may, the 
that an appellant is entitled to challenge the decision 
of a High Court even if the High Court has modified in 
his favour a decision of the trial Court where the 
amount involved is Rs. 10,000 or upwards.” 


_ It was, however, streonuously contended on 
behalf of the proposed appellants that the 
decree of the High Court in the present case 
is substantially one of affirmancer The 
subject-matter in dispute on appeal to His 
Majesty in Council is the relief with respect 
to the two villages, Balarampur and Jagulia- 
para, valued at Rs. 10,260. Both the Courts 
have held that the plaintiffs’ claim with 
regard to these two villages was not well- 
founded, and though the Courts did not. 
give similar reasons they both agreed that 
the plaintiffs claim failed. That being so, 
it 1s urged that the decree of the High Court 
relating to these two villages affirmed the 
decision of the trial Court, though it must 
be conceded that the decree of the High 
Court taken asa whole did not affirm the 
decision of the trial Court taken as a whole. 
In fact, the decree of the High Court revers- 
ed in part the decision of the lower Court 
whilst maintaining it with regard to the re- 
mainder of the claim thé question therefore 
arises whether the decree of the High Court 
can be said to affirm the decision of the Court 
below. 8 

_On behalf of the proposed appellants, re- 
liance was placed upon the decision of the 
Privy Council in Annapurnabai v. Ruprao 
(1), to which reference has already been 
made. The facts of that case can be shortly 
stated as follows: In a suit claiming by 
adoption property of over Rs. 10,000 in 
value, one of the defendants, while denying 
the alleged adoption, claimed to be entitled 
to Rs. 3,000 per annum as widow’s mainte- 
nance. The first Court decided in favour of 
the plaintiff upon the question of adoption, 
but decreed to the widow Rs. 800 per 
annum as maintenance charged upon the 
estate. The Appellate Court increased the 
maintenance to Rs. 1,200 per annum, but in 
all other, respects affirmed the decree of the 
first Court. An application by the defend- 
ants to the Appellate Court for leave to ap- 
peal to the Privy Council was rejected. It 
was held by their, Lordships upon an appli- 
eation for special leave that under ss. 109 
and 110, Civil P. C., 1908, the defendants 
hada right of appeal to the Privy Council, 
and ‘that: special leave should be granted, 
limited, however, to the question of the 
maintenance allowance. Sir George Lown- 
des, K. C., who appeared for the appellants 

*Page of A I R 1925 P, C.—{[Ed]. 
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contended that the value of the subject- 
matter of the suit exceeded Rs. 10,000 as also 
did the subject-matter ofthe proposed ap- 
peal ; and even if the maintenance alone was 
regarded as in dispute, its value, having 
regard to the Widow’s -prospects of life, ex- 
ceeded Rs. 10,000. He further urged that as 
the Appellate Court did not affirm the decree 
of the first Court but varied it, it was not 
material under s. 110 -whether any substan- 
tial question of law was involved or not. 
He, however, stated that having regard to 
the concurrent findings of the two Courts, 
the petitioners desired only to appeal with 
regard to the amount of the maintenance 
allowance. The opinion of the Board, which 
is a very short one, was delivered by Lord 
Dunedin and isin these terms : - 
‘In the opinion of their Lordships the contention of 
the petitioner’s Counsel as to the effect of s. 110 of the 
Code, is correct. They had, therefore, a right of appeal. 
Special leave to appeal should be granted, but should be 
limited to the question of maintenance. ‘The: peti- 


tioners’ chance of success is not material to their appli- 
cation.” 


It has been contended on behalf of the ap- 
pellants that Lord Dunedin agreed with 
Counsel’s argument that all that mattered 
was whether there had been a variation and 
that it was immaterial whether both the 
Courts had agreed that the plaintiffs were 
entitled by reason of adoption to the pro- 
perty in suit. In short it is said that by 
reason of the variation .of the amount of 
maintenance granted to the proposed -appel- 
lants the latter were entitled as of right to 
appeal against the whole decree and not only 
against the decree in so faras it related to 
maintenance. The proposed respondent, on 
the other hand, contends that the effect of 
this decision is that the proposed appellants 
were given leave to appeal only on the 
question of maintenance because the value 
of that relief alone amounted to over 
Rs. 10,000. It is true that leave to appeal 
was limited to the question of maintenance, . 
but it is to be observed that Counsel stated 
that his clients desired leave to appeal only 
upon that issue. Lord Dunedin does not in 
terms confine in his observations to this ques- 
tion of maintenance. He expressed the 
view that the petitioners’ contention as to 
the effect of s. 110 of the Code was correct 
and that as the value of the suit and the 
subject-matter of the proposed appeal ex- 
ceeded Rs. 10,000 the petitioners had an ap- 
peal as of right by reason of the fact that the 
Appellate Cotrt did not affirm the decree sf 
the first Court. 


The proposed appellants also. relied upon 
three cases of this Court, the first of tliem 


I 


348 


being Ali Zamin v. Mohamad Akbar Ali 
Khan (3). In that case X, one of the heirs 
of B, the settlor, brought a suit to set aside 
B's waqf against C, the mutwalli,and D the 
widow of the settlor. The trial. Court dec- 
reed the entire claim, awarding mesne pro- 
fits, but on appeal the High Court varied the 
decree of the trial Court in respect of one 
of the properties in suit which was held to 
belong to Dandby varying the decree for 
mesne profits against C into a direction 
that C would render accounts to the plaint- 
uf tor the period of his management. It 
also differed from the trial Court in the 
matter of certain findings, and C applied for 
leave to appeal to His Majesty in Council. It 
was held by a Bench (Das and Wort, JJ.) 
that the decree of the High Court was not 
one of affirmanceend the valuation of the 
subject-matter in dispute being over 
Rs. 10,000 leave could not be refused. Fur- 
ther, it was held that the fact that the ap- 
peal to the Privy Council was in respect of 
that portion of the High Court’s decree which 
affirmed that of. the trial Court was imma- 
terial under s. 110, Civil P. C., and reliance 
waS-placed on Annapurnabai v. Ruprao (1). 
Itis to be observed that in the present case 
the appeal tothe Privy Council is solely in 
respect of that portion of the High Court's 
decree which affirmed that of the trial Court 
and that being so, the casein Ali Zaman 
v. Mohamad Akbar Ali Khan (8) is‘a direct 
authority in favour of the present conten- 
tion of the proposed appellants. 

This case was followed in another Bench 
decision of this Court Jamuna Prasad 
Singh v. Jagarnath Parsad Singh (4). In 
this case the plaintiffs obtained a mortgage 
decree in the Court of the Subordinate 
Judge, but their claim to interest pendente 
lite was disallowed. The defendants ap- 
pealed to the High Court while the plaintiffs 
preferred a cross-appeal in respect to inter- 
est pendente lite. The defendants’ appeal 
was dismissed while the plaintiffs’. cross- 
appeal was allowed, the decree of the High 
Court being in the following terms : 

‘The decree of the Court below be modified to this 
extent that interest at the bond rate shail run on thé 
principal up to the expiry of the period of grace.” 

The defendants applied for leave to ap- 
peal to His Majesty in Council the value of 
the subject-matter of the suit and the appeal 
being over Rs. 10,000. It was held that the 
.decree of the High Court was-not one ‘“‘affirm- 
ing the decision of the Courte immediately 

(3) 9 PLT 731; 116 Ind. Cas. 541; A I R 1928 Pat 
609; Ind. Rul. (1929) Pat 317. 


(4) 9 Pat 558;117 Ind. Cas. 193; A IR 1929 Pat 562; 
11 PL 7.727; Ind, Rul. (1929) Pat 401, 
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below” within the meaning of s. 110, Civil 
P.O, and that therefore the applicants were, 
as of right, entitled to appeal to His Majesty 
in Council. It was further held that the 
appeal could not be limited to the question 
of interest only, upon which point there was . 
variation in the decree, but that the appli- 
cants were entitled to appeal from the entire 
decrees In this case the Bench (Jwala 
Prasad and Rowland, JJ.) expressly ap- 
proved of and followed the case in Ala 
Zamini v. Mohamad Akbar Ali Khan (3) to - 
which I have already made reference. 

A similar view was taken by Courtney- 
Terrell, ©. J., and Kulwant Sahay, J., in 
Homeshwar Singh v. Kameshwar Singh Baha- 
dur (5). In that case the lower Court had 
granted the plaintiffs a mortgage decree, but 
when the case came to this Court the Court 
modified the decree as to a part of the claim 
amounting to roughly Rs. 90,000 and as to 
the amount of Rs. 90,000 this Court held 
that the plaintiffs were entitled not to a mort- 
gage decree but to a money decree. The 
defendants applied for leave to appeal and 
contended that the case came within s. 110, 
Civil P. C., and it was urged that there was 
noright of appeal by reason of the fact that 
the only modification made by this Court 
was wholly in favour of the defendant and 
that his liability for the remaining portion 
ofthe claim had been upheld by both the 
Courts. Leave to appeal was granted. 
Dealing with this contention, Courtney- 
Terrell, C. J., observed : 

“(Whether the judgment of this Court was a judg- 
ment of affirmance or not may clearly be seen by con- 
sidering the position of the respondent in this case. Had 
it been the wish of the respondent to appeal he could 
without difficulty have claimed that the effect of the 
modification effected by the judgment of this Court 
was to deprive him of a remedy, that is to say, the 
remedy by way of a mortgage decree and to substitute 
in place of it a remedy by way of a money decree only, 
and the question of whether the judgment of this 
Court is a judgment of affirmance or not cannot depend 
upon whether the appellant is the plaintiff or the defen- 
dant; it depends upon whether the judgment is one 
affirming the judgment of the lower Court ”’ 

A similar view has been taken by a Bench 
of the Lahore High Court in Hakim Rai v. - 
Ganga Ram (6) in which it was held that 
where in a plaintiffs appeal, the High Court 
varied the trial Courts decree by a sum 
which was far in excess of Rs. 10,000 and 
though the variation was allin favour ‘of 
the plaintiff and he could not have any ap- 
pealable grievance against such variation, the 
decree of the High Court could not be said to 


(5) A I R 1933 Pat 262; 144 Ind. Cas. 320; Ind. Rul. 
(1933) Pat 235. : - < 
(6) A LR 1938 Lah 836;181 Ind. Cas. 248; 40 P L 


R 399; 11 R L 794, 
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be one of affirmance. Hence the plaintiff was 
entitled to appeal to His Majesty in Council as 
of right and it was not necessary for him to 
show that his appeal raised any substantial 
question of law. Against this body of opi- 
nion in favour of the contention of the pro- 
posed appellants a large number of cases 
have been cited in which it has been held 
that a proposed appellant cannot appeal as 
of right when both the trial Court and the 
Appellate Court have affirmed such part of 
the decisions as the proposed appellant, wishes 
to challenge before His Majesty in Council. 

In Narendra Lal Das v. Gopendra Lal 
Das (T) the High -Court of Calcutta refused 
leave to.appeal in a case such as the one now 
before this Court. In that case the original 
decree gave the applicant a certain share in 
the property in suit but the appellate decree, 
while it confirmed the original decree in 
every other respect, modified it in respect of 
the share giving him the whole share he 
claimed so that on that point he had no fur- 
ther grievance. 
the appellate decree was nevertheless one 
varying the original decree and the applicant 
was entitled to leave to appeal without prov- 
ing that a substantial question of law was 
involved. Rankin, C. J. and Ghose, J. held 
that a decree, which merely dismisses the 
appeal or confirms the decree of the lower 
Court, is not the only decree of affirmance for 
the purposes of an appeal tio the Privy Coun- 
cil. The doctrine that has uniformly been 
followed is this that if on an examination of 
the subject-matter that is to be in debate be- 
fore the Privy Council, it be found that on 
that point the two Courts have been in agree- 
ment, the decree of the Appellate Court is to 
be treated as a decree of affirmance within 
the meaning of s.110, Civil P. C., and for 
leave to appeal to England, the applicant 
will have to prove a substantial question of 
law. They further held that when the Ap- 
pellate Court modifies the original decree on 
a single point and that completely in_the 
applicant's favour so that he has no further 
grievance in that matter, he cannot, because 
of this modification, have a right to an appeal 
on other points on which the Courts have 
concurred, without showing a substantial 
question of law. At p.575* Rankin, C. J. 
referring to Annapurnabai v, Ruprao (1) 
observed : 

“The question is whether on the strength of the only 
ease before the Privy Council which we have for our 


guidance, the views hitherto adopted in this and other 
High Courts require to be further considered. The 
(7) 31 CW N 572; 103 Ind. Cas. 65;45 O L J 426; 
AIR 1927 Cal 543. 
"Page of 31 C. W. N.—[Ed.] 
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question is whether the judgment. of their Lordships 
means that in every case where the decree of the High 
Court is not a mere decree dismissing the appeal or a 
mere decree affirming the order of the Court below in 
the case, the necessity for showing a substantial ques- 
tion “of law is done away with. It appears to me that’ 
the case in Annepurnabai v. Ruprao (1) is not in 
itself a sufficient authority to justify this Court in 
abandoning the principle which it has with other High 
Courts ‘acted upon, that is to say, I do not think that 
it shows that it is an erroneous view that we have to 
look to the substance and see what is the subject-matter 
of the appeal to His Majesty in Council. I have, I con- 
fess, some doubt as to whether in the end even that 
principle would be found to be in accordance with the 
construction to be put upon s. 110 but this Court and 
other High Courts have for many years acted upon that 
principle and I am not prepared to accept the case in 
Annapurnabat v. Rupro (l), as going further than this 
that where there is a dispute as to the amount of the 
decree or as to the amount of damages the reasoning’of 
Raja Sree Nath v. Secretary of State (8), is not a 
correct application of that principle. We may take it, 
1 think, that where the amount isa question in dispute, 
the fact that the Courts differ and that the higher Court 
differs in favour of the applicant does not mean that 
the decision is one of affirmance, but I am not in a case 
of this kind prepared to say that because on a totally 
different point, namely a point about the share, the 
applicant has succeeded and succeeded altogether so 
that he has no further grievance in that matter, he can 
Without showing a substantial question of law have a 
right to litigate upon other points upon which both the 
Courts have been in agreement.” | 

It is clear from this passage that Rankin, 
C. J. doubted whether the view or the Cal- 
cutta High Court and other Courts was in 
accordance with the true construction of 
s. 110, Civil P. C.; but having regard to the 
authorities of his own and other High Courts 
he felt bound to hold that the case in Anna- 
purnabat v. Ruprao (1) decided nothing 
more than that the view previously held in 
Raja Sree Nath v. Secretary of State (8) that 
a variation entirely in favour of the proposed 
appellant was not such a variation as could 
render the decree of the High Court not a 
decree ofaffirmance. The view of Rankin, C. 
J. was accepted and followed in a later Cal- 
cutta case Bibhuti Bhusan Dutta v. Sreepati 
Dutta (9), in which it was held that when the 
Appellate Court modifies the original decree 
upon some point and that completely in the 
applicant’s favour, so that he has no further 
grievance in that matter, he cannot because 
of that modification have a right to an appeal’ 
to His Majesty in Council on other points, on 
which the Courts have concurred without 
showing a substantial question of law; such a 
decision is One ofaffirmance within the mean- 
ing of s. 110, Civil P. C. 


A similar view has been taken by a Bench ` 
of the Madras ‘High Court in -Venkataswami 


(8) 8 C W N 294. 


(9) 62 O 257; 154 Ind. Cas, 1072; A I R 1935 Cal 146; 
38°C W N 1174: 7 R C 551. 
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_ Chettiar .v. Sakkutti Pillai (10). In that 
case a suit on a mortgage bond executed by 
defendants Nos. 1 and 4, one of the sons and 
the widow of a deceased ‘Hindu, was brought 
‘against them and against defendants Nes. 2 
and 3, defendant No. 2 being the other son of 
the deceased and the third the son of defen- 
dant No.1. The trial Court passed a decree 
for the full amount claimed against defen- 
dants Nos. 1 and 4. Defendants Nos. 2 and 
3 were held liable only for a fraction of the 
debt. The plaintiff filed an appeal to the 
High Court and the result of it. was that the 
lower Court’s decree against defendants 
Nos. 1 and 4 and against defendant No. 2 
was confirmed while, as regards defendant 
No. 
in the joint property being held liable almost 
for the full amount. On application filed by 
the plaintiff for leave to appeal to His Majesty 
in Council against the High Court’s judg- 
ment in so far as his claim against defendant 
No. 2 was concerned, it was held that the 


decree against defendant No. 2 was one of . 


affirmance and that, as the appeal raised no 
question of law which could be considered 
substantial within the meaning of s. 110, 
Civil P. C., the plaintiffs application was un. 
sustainable. The learned Judges lay down 
that the proper test to find out whether in 


such a case the decree of the High Court is 


one of affirmance or reversal is to have re- 
gard not to the decision as a whole, but to the 
decision as it affects the subject-matter in 
dispute. They held that the right way: of 
construing s. 110 was to read the words 
“decree or final order” in cl. (3) in conjunc- 
tion with, and to treat them as relating to, 
“the subject-matter” mentionedincl. (1) In 
short, the learned Judges held that the words 
“and where the decree or final order appeal- 
éd from affirms the decision of the Court im- 
mediately below the Court passing such 
decree or final order” mean where the decree 
or final order of the High Court affirms such 
part of the decision of the Court below as the 
proposed appellants desire to challenge be- 
fore His Majesty in Council.. The learned 
Judges were clearly of the opinion that the 
phrase “the decisicn of the Court immediate- 
ly below the Court passing such decree or 
final order” does not mean the whole of the 
decision but only such part of the decision as 
the proposed appellants desired to challenge. 


A similar view has been expressed by 
Benches of the Lahore High Court in Babu 


GOIL R (1937) Mad 121; 166 Ind. Cas. 251;A I 
R 1936 Mad 881;71 ML J 580; 44L W 583; (1936) 
M W N 1051; 9 R M 351. 
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Lal v. Sri Ram (11) and Shahzadi Bi v. 
Rahmat Bi (12), though a different view was 
taken by the same Court in a later case in 
Hakim Rai v. Ganga Ram (6) to which I 
have made reference. The Bombay High 
Court has also taken the same view in Kapur- 
ji Magniram v. Pannaji Debichand (13). In 
that case the Court of first instance decreed ` 
the plaintiffs claim in part. On appeal the 
High Court modified the decree by finding 
a sum of Rs. 2,488 due by the defendants to. 
the plaintiff. In both Courts an item of 
Rs. 18,000 referred to asa havala item was 
refused. Plaintiff moved the High Court for 
leave to appeal tothe Privy Council.as re- 
gards that item. There was no question of 
law involved. It was held that under the 
circumstances on true construction of s. 110 
it was necessary that as the decree appealed 
from affirmed the decision of the Court be- 
low, on this item, the appeal must involve 
some substantial question of law before it 
could be admitted. l 

The last case to be considered isa case of 
this Court Mahabir Prasad v. Brij Mohan 
Prasad (14), which was decided by Wort 
Ag. C.J. and Dhavle, J. In that case the 
plaintiff claimed possession of certain proper- 
ties and alleged that he had executed a sale 
deed in favour of the defendant, who had 
tampered with it and interpolated or changed 
certain pages and turned a conditional sale 
into an absolute sale. The trial Judge held 
that the defendant had not paid. the whole 
consideration within the time stipulated and 
therefore, the title had not passed and the 
plaintiff was entitled to recover possession. 
He also held that defendant had forfeited the 
Rs. 3,000 which had been paid by him. On 
appeal by the defendant, the High Court 
affirmed the judgment of the trial Court on. 
the main question but reversed it so far as 
the question of Rs. 3,000 was concerned and 
it was held that Rs. 3,000 was not forfeited. 
The defendant applied for leave to appeal to 
His Majesty in Council. It was held that 
the modification of the judgment was upon a 
single point and that completely in the appli- 
cant’s favour, so that he had no further griev- 
ance in that matter and he could not have a 
right of appeal on other points on which the 
Courts have concurred without showing a 
substantial question of law. The léarned 


(11) AI R 1937 Lah. 712; 172 Ind. Cas. 803; IL.R 
(1937) Lah, 268; 39 PLR 877, 10RL 370. 

(19) AIR 1937 Lah. 761; 174 Ind. Cas. 893; a P L 
R 992; 10 RL 616. 

(13) A I R1929 Bom. 359; 119 “Ind; ‘Cas. m; p31 
Bom L R 619; Ind. Rul. (1929) Bom 547, 

(14) 15 Pat 637; 163 Ind. Cas. 139; AI R 1936 vai 
553; 17 P L T 602; 2 B R562; 8R PO. . a 
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Judges expressly followed the Calcutta 
decision Narendra Lal Das v. Gopendra 
Lal Das (7) and explained the decision 
of their Lordships of the Privy Council 
in Annapurnabait v. Ruprao (1). It 
is unfortunate that no reference appears to 
have been made to the earlier case of this 
Court, Ali Zamin v. Mohamad Akbar Ali 
Khan (3), where Wort Ag. C. J. had¢aken a 
different view. Thiscase is in conflict with 
the other decisions of this Court to which I 
have made reference. | , 

- There can be no question that the point 
involved in this case is a difficult one and 
there is a conflict of decisions of this Court; 
but in my judgment the true test is whether 
the decision ofthe Court below as a whole 
has been affirmed by the High Court and 
not whether the decision on the point or 
points left in dispute have been affirmed by 
the High Court. The difficulty arises owing 
to the use of the phrase “the decision of the 
Court immediately below the Court passing 
such decree.” Had the words ‘‘decree of the 
Court below” been used, the matter would 
have beenclear. In my view, however, the 
expression “the decision of the Court im- 
mediately below the Court passing such 
decree” as usedins. 110 means the same 
as the expression ‘“‘decree of the Court 
below.” Once an appeal has been decided, 
the decreeof the Court below is merged in 
that of the Appellate Court and strictly 


there isno longer in existence a decree of. 


the trial Court. There is only a decision, 
and in my view the word “decision” means 
the decision of the trial Court taken as a 
whole. It must be remembered that an 
appealis not preferred against any item 


or items ‘in a decree. The appeal must be . ; 


preferred against the whole decree, though 
for the purposes of valuation the subject- 
matter in dispute in appeal only.is valued. 
This was clearly laid down by their Lord- 
ships of the Privy Council in Jowad Hussain 
v. Gendan (15). In that case Counsel for 
the appellant had attempted to argue that 
there was no appeal to His Majesty in Coun- 
cil from the decree as a whole but only from 
certain portions of it. At p. 27“, Viscount 
Dunedin, who delivered the opinion of the 


Board, observed : < 

“The appellant’s Counsel strenuously urged that the 
appeal was not against the decree, but only against the 
items in the decree. This is a complete, misunderstand- 
ing. An appeal must be against a decree as pronounced. 


(15) 6 Pat 24; -98 Ind. Cas. 499; A I R 1926 P C93; 
53 I A 197; 24 A L J 765; (1926) M WN 591; 4401, 


J 63; 3 OW N 690; 241 W 394;7 P L T575; 310 


W N 58; SIN LJ 781; 28 Bom L R 1395 (P C). 
~ *Page of 6 Pat—[Hd.] 
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-It may be rested on an argument directed to special 
items, but the appeal itself must be against the decree, 
and the decree alone." 


In the present: case the proposed appel- 


lants have to appeal against the decree as.a- 


whole, and they will have a right to do so 
if that decree as a wholedoes not affirm the 
decision of the Court below. The appeal is 
not confined to such part of the decree as 
affirms a part of the decision of the Court 
below but is preferred against the decree 
aS a whole. Clearly the decree asa whole 


- does not affirm the decision of the Court 


below taken asa whole, and that being so, 
the appellants, in my view, are entitled to 
appeal as of right without showing that a 
~ substantial question of law is involved. . In 
my view this case is concluded by the deci- 
sion in Annapurnabai yv. Huprao (1), as 
explained by the earlier decisions of this 
Court to which I have made reference. For 
the reasons which I have given, I would 
therefore grant leave to appeal to His 
Majesty in Council in this case and direct 
that the usual certificate should issue. The 
proposed appellants, in my view, are entitled 
to their costs of this application and I 
would assess the hearing-fee at ten gold 
mohurs. l 


Fazl Ali, J—I agree. 


Manohar Lall, J.—I agree. 


D. à Leave granted. 


MADRAS HIGH COURT 
; Full Bench ' 
Civil Revision Petition No. 880 of 1938 
December 10,1940 > > 
Leaca, C. J , GENTLE AND K RISHNASWAMI 
AYYANGAR, JJ. l 
PECHIYAPPA CHETTIAR—PETITIONER 
versus 
VAZHUKKA CHETTI—REsponprent | 


Madras Agriculturists’ Relief Act (IV of 1938), 
s. 15— Applicability, where tenancy was not in exist- 


ence in Fasli 1347. 


A tenancy in Fasli 1347 is a condition precedent to. 


relief under s. 15, Mad. Agri. Relief Act. That sec- 


tion does not, therefore, apply when a tenancy has. 
ceased to exist before the commencement of Fasli 1347. 
A.A. O. No. 462 of 1939, approved, ©? R. P. No. 767 of 


1939, Overruled. 


C. R. P. to revise the decree of the’ Dis- 
trict Munsif, Palghat, in S. C. S. No: 902 of 


1937. 


Mr. C. K. Viswanatha Iyer, for the Peti- 


tioner. 


` Mr.C.V. Mahadeva Iyer, for .the Res- 


pondent. 
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Leach, C. J.—The question raised in this 
petition is whether s. 15, Mad. Agri: Re- 


lief Act, 1938, applies in a case where there 


‘was no tenancy in existence in Fesli 1347, 


that is during the year commencing frém 
July 1, 1937 and ending with June 30, 1938... 
. ‘So much of the section as is relevant here 


reads as follows : 


«All rent payable by an agriculturist to a land-hol- 
der or an under-tenure-holder under the Mad. Estates 
Land Act, 1908, or to a jenmi or intermediary under 


-the Malabar Ten. Act, 1929, which has accrued for the 


Fasli year 1345 and prior Faslis and which is out- 
standing on the date of the commencement of this Act 
shall be deemed to be discharged whether the rent be 
due as such or whether a decree has been obtained 


therefor ; 


Provided that where the person liable to pay rent 


.(thereinafter in this section referred to as ‘tenant’) does 


not, on or before September 39, 1939, pay up all arrears 


of rent accrued in re8pecfi of any holding for F'aslts 


1346 and 1347, the arrears of rent for Fasli 1345 and 


prior Faslis which were outstanding in respect of the 
‘same holding on the date of the commencement of this 


shall be deemed to be discharged only in the same 
Sere as the ‘rent due for Faslis 1346 and 1347 
which is paid up by the ryot or tenant bears to the rent 
due for those two F'aslis : É 
Provided further that no tenant shall be entitled to 
the benefit of this section unless he shall have paid in 
respect of the holding, the rent due for Fasli 1347 on 
or before September 380, 1938.” 


These provisions have been differently 
interpreted by two Division Benches of 
this Court. In A. A.O. No. 462 of 1939, 
Kotithodi Ahmedkutty Haji v. Rama- 
chandra, Burn and Lakshmana Rao, JJ., 
held that the section only applied, if a 
tenancy was subsisting in Fasli 1347. 
In © R. P. No. 767 of 1939, Patteri 
Pakker v. Kunhi Tharuvayi Wadsworth 
and Patanjali Sastri, JJ., expressed the 
‘opinion that the section did not contem- 
plate merely a continuing tenancy and 
that a person who had ceased to be a 
tenant for F'asli 1347 could obtain the bene- 


fit ofthe Act in respect of rent which had 


accrued due for Fasli 1345 and earlier 
Faslis. In their judgment, Burn and 
Lakshmana Rao, JJ. did not set out their 
reasons and merely dismissed the appeal 
which came before them under O. XLI, 
a. 11, Civil P O., but the position had been 
clearly stated in the order of the Subordi- 
nate Judge and in dismissing the appeal 
under O. XLI, r. 11, the learned Judges 


 andicated their unqualified approval of: the 


view of the Subordinate Judge. In his order, 
the Subordinate Judge said that the pro- 
viso to cl..1 of s. 15 made it elear that be- 
fore a tenant can claim the benefit of that 
clause he must have been atenant on the 
date when the Act came into force. Wads- 
worth and Patanjali Sastri, JJ., considered 
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that to disqualify a tenant from getting the 
relief merely because . rent ceased to be 
due in respect of the holding in the course 
go . beyond the 

words of the provisos: 
In my judgment, Burn and Lakshmana 
Rao, JJ., took the correct view of the section. 
I consider that the first proviso indicates 
that hefe the Act is concerned with, a con- 
tinuing tenancy, but it seems to me that the 
matter is put beyond doubt by the second 
proviso which states, without the slightest 
ambiguity, that a tenant shall not be en- 
titled to the benefit of s.15 unless he shall 
have paid rent in respect of his holding for 
Fasli 1347. I can only give this proviso the 
meaning which the words imply and to my 
mind its effect is that a tenancy in 1347 isa 
condition precedent to relief under the sec- 
tion. It may possibly have been the inten- 
tion of the Legislature to give relief to a 
tenant whose tenancy has ceased before July 
1, 1937, but it has not said so; in fact it 
has said the direct opposite. If the section 
as it stands does not express the intention 
of the legislative authority, “the legislative 
authority can amend the section. The Court 
cannot amend it ; it can only have regard to 
the language used. For these reasons I hold 
that the section does not apply when a 
tenancy-:has ceased to exist before the com- 
mencement of Faslı 13847. Inthis case the 
District Munsif of Palghat. dismissed the 
petitioner’s suit on the ground that there 
was no rent owing to the petitioner, after 
applying the provisions of the Act for scal- 
ing down the debt due by the respondent. 
In the view I take the case should be sent 
to the District Munsif to decide it in the 


light of this judgment. “The petitioner is en- 
titled to his costs. 


- Gentle, J—I agree but desire to adda 
few words. Apart from the provisions of 
Act IV of 1938, the respondent is liable to 
pay to the petitioner the rent of the holding 
for Fasli 1345, subject to any contention 
that there has been a previous discharge. 
Relief from this payment is given bys. 15 
(1) of the Act, and in order to obtain the 
relief the respondent must bring himself 
within the statutory provisious, fulfilment 
of which is required before relief can be’ob- 
tained. The.second proviso to s. 15 (1) in- 
dicates that no tenent shall be entitled to the 
benefit of the section unless he shall have 
paid the rent due for Fasli 1347 in respect 
of the holding. In’my view, payment of 
rent for Faslı 1347 is a condition precedent 
to obtaining relief in respect of Fasi 1345 
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and earlier years. Sirice the | respondent 
has not fulfilled this condition precedent he 
cannot bring: himself within the provisions 
of s. 15 and is not entitled to the relief which 
the section gives by the moneys or rent 
owing to the petitioner being deemed to have 
been discharged. 

Krishnaswami Ayyangar, J.—I defer 
to the opinion of my Lord which kas.also 
been coficurredin by Gentle, J. I owna 
certain amount of doubt still lingering in 
my mind but it is not sufficiently strong to 
persuade me to take a different view. 


N.-S. Petition allowed. 
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ALLAHABAD HIGH COURT 
First Appeals-Nos. 278 and 539 of 1935 
_ December 23, 1940 
BAJPAI AND Dar, Jd. 
MOHAMMAD TAQI AHMAD KHAN 
— DEFENDANT—APPELLANT 


- versus 
FARMOODI BEGAM—PuaIntirr 


._. RESPONDENT l 
Muhammadan Law—Dower —Suit for—Prompt 
dower not fixed either under. agreement or by cus- 
tom— Previous demand and refusal of ascertained 
sum of money, if condition precedent for filing suit 
—Nature and terms of demand explained— 
Demand, if necessary — Prompt dower Whether 
becomes deferred by consummation of marriage— 
Wife's right to sue for dower even after consumma- 
tion—Prompt dower, determination of—Essentials 
to be considered—Wife coming from poor family— 
Her father dying bdbankrupt—Dower- fixed at 
Rs. 80,000—Wife leaving husband without justifiable 
cause—Rs. 16,000 fixed as proper prompt dower. 
Where the prompt dower has not been fixed either 
under agreement or by custom and the Court has got 
to determine the amount after contest, the demand 
can only be for settlement of claim of dower and for 
fixation of amount by negotiation and agreement and 
very often, having regard to strained relations which 
exist in such cases, will be wholly futile. In such a 
case it cannot be said as a matter of Muhammadan 
Law that a previous demand and refusal for payment 
of an unascertained sum of dower is part of the con- 
tract, of payment of dower and is necessarily a part 
of the cause of action of the plaintiff. A suit in such 
circumstances is atonce a suit for determination of 
the amount and for its recovery, and for the success 
of such a suit a previous demand and refusal of an 
ascertained sum of money is not a condition prece- 
dent. N. Joachimson v. Swiss Bank Corporation (11), 
relied on. [p. 357, col.1.] i 
. [Case-law distinguished.) n 4 
If in such a case the demand is necessary it will 
be-sufficient if the wife makes a demand generally for 
the settlement of her prompt dower without limiting 
herself to any definite:sum or she may treat her en- 
tire dower as prompt and make a demand for it or 
she may make a demand for, a lesser sum and in each 
case a demand so made will entitle her later on to 
reduce her claim before enforcing it without being 
under the necessity to make a. fresh demand of the 
-precise sum which she eventually decides to enforce by 
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an action in'Court. The previous demand of this 
lesser sum and refusal is not an integral part of the 
plaintifi’s cause of action. Her real cause of action is 
the refusal on her husband’s part to co-operate in de- 
termining the amount of prompt dower and such a 
suit,” cannot fail simply because a previous demand 
had not been matle for the payment of the precise sum 
which was claimed in the plaint. For the purposes of 
such a suit the: demand must be considered to be 
sufficient if the plaintiff had asked her husband for 
the payment of her entire dower and the husband had 
definitely refused to entertain her claim in any sha 

or form and had referred her toa suit. In such cir- 
cumstances it is not necessary for the plaintiff to 
make a fresh demand later on when she decides to 
file the suit and under advice received decides to re- 
duce her claim to half the amount of dower. Mas- 
than Sahib v. Assan Bivi Ammal (12), 11 Ind. Cas, 
998 (13) and 131 Ind. Cas. 115 (14), referred to. {p. 
397, col. 2.] = 

Under Muhammadan Law consummation of marriage 
cannot have the effect of making the prompt dower as 
deferred and the wife has an absolute right to bring 
an action for the recovery of prompt dower even after 
consummation whenever she chooses to do so. 
Abdul Kadir v. Salima (16), relied on, 148 Ind. Cas. 
26 (15), explained and distinguished. fp. 358, col. 
2; p. 359, col. 1.] 

In determining the amount of prompt dower the 
essential matters:to be considered under the Muham- 
madan Law are the status of the womanand the 
amount of the dower which was fixed. But it 
also permissible to the Court to look to other circum- 
stances inthe case and, if the amount of dower 
happens to be unduly excessive and high, the Court 
cannot take judicial notice of the fact that thé amounts 
of dowers in the province are often fixed at a notoriously, 
high figure beyond the means of husbands with a 
view to act as a check to divorce or with a view to 
keep up the family custom and for the sake of digni- 
ty rather than with any intention of exacting pay: 
ment. [p. 359, col. 1.] 

The plaintiff came from a poor family; her- father 
was a mere karinda of a landlord andat the time of 
his death he was bankrupt. The amount of dower 
was fixed at Rs. 80,000. The plaintiff left her husband’s 
home without any justifiable cause : 

Held, that no purpose would be served by. taking 
as precedent the proportion fixed in reported cases. 
Each case will have to be considered on its own merits, 
Having regard to all the circumstances of the case, . 
Rs. ‘16,000 was an adequate proportion to fix as prompt 
dower. [p. 359, col. 2.] ` 


F. As. from the decision of the Sub-Judge, 
Shajahanpur, dated February 6, 1935. 


Sir Syed Wazir Hasan Messrs- M. A. Aziz, 


-K. C. Mukerji, C. B. Agarwala and C. 5. 


Saran, for the Appellant. 
Messrs. P. L. Banerji and L. N. Gupta, for 


, the Respondent. 


Dar, J.—The plaintiff, Mst. Farmoodi 
Begam, a Pathan lady of Shajahanpur, was 


. married to Mohammad Tagi Ahmad Khan, 


a Pathan, resident of Shajahanpur, on June 
24,1908. By. this union a number. of child- 
ren were born and two. grown-up daughters 
are now living. In April 1934, some differ- 
ences, apparently: of a trivial nature, arose 
between the husband and wife and, after a 
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married life of over 25. years, the plaintiff 
left her husband’s home and has brought 
this suit for recovery of Rs. 40,000 against 
him. Hercase, shortly stated, is that at the 
time of marriage her dower was fixed, ‘‘with- 


out any specification at a sum of Rs. 80,000 © 


and two dinars” and that by a custom pre- 
vailing in the family and amongst the Pathans 
of Shajahanpur half of this is to be treated as 
prompt and half as deferred. Her husband 
refuses to pay this sum or any other sum and 
she is entitled to recover the same. by an 
action at law against him. The defendant 
denied the lady’s dower to be Rs. 80,000 and 
he alleged that it was only Rs. 15,000. He 
further alleged that the lady had agreed. to 
‘remit the whole of her dower and’ while 
leaving the defendant’s home she had taken 
a large amount of cash and ornaments and 
had thus paid herself off if she had any claim 
-for dower. : The custom pleaded by the lady 
was also denied and it was further contend- 
ed that no valid demand for the payment of 
dower had been made and the lady had no 
‘cause of action for the suit. The trial Court 
found against the plaintiff on the issue of cus- 
tom. It found against the defendant on the 
issue of the amount of dower, remission of do- 
wer and of its payment. On the issue whether 
“a demand had been made previous to the suit 
‘or not it expressed no decided opinion, hav- 
-ing taken the view that the present plaint 
‘itself could be treated as a demand. It fur- 
ther found that 1/5th of the dower should be 
treated as prompt and the remaining defer- 
-red. .Accordingly it granted the plaintiff a 
-decree for Rs. 16,000 with interest from the 
date ofthe suit. Against this judgment and 
‘decree, the plaintiff and the defendant have 
appealed and these two appeals are now 
before us for consideration. 

Some matters were in controversy in the 
Court below which are no longer in dispute 
before us. [t is now conceded that the dower 
of the lady fixed at the time of marriage was 
“Rs. 80,000 and two dinars without any spe- 
cification,” that no portion of it has been re- 
mitted or paid off and that there exists no 

-eustom according to which a proportion 
could be fixed as to how much of it was 
prompt and how much deferred and +t is for’ 
the Court to determine the amount of prompt 
: dower according to law. The questions which 
have been argued before us are largely ques- 
tions of law, namely, whether the plaintiff has 
got any cause of action and. whether any 
portion of the lady’s dower can be ‘treated as 
- prompt and, if so, how much. | 

The defendant contends: that -previous to 

the filing of the suit the plaintiff had in fact 
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made no demand for payment of her dower 
and the demand set up by her is invalid in 
law. Further, that the plaintiff has no right 
to recover prompt dower after consumma- 
tion of marriage and that the amount award- 
ed to her by the trial Court as prompt dower 
is unduly excessive. The plaintiff, on the 
other Land, contends that the amount award- 
ed to Her by the trial Court is unduly inade- 
quateand 1/3rd of her dower should be 
treated as prompt. Atthe very outset itis 
necessary to determine the question of fact 
whether a demand for payment of dower 
was in fact made by the lady before she 
raised the action. In para. 5 of the plaint inter 
alia the plaintiff alleged : 

“Since about a month the plaintiff has been compelled 
to demand repeatedly her prompt dower debt from the 


defendant. But he always put forward excuses and 
ultimately he refused to pay, hence this suit.” 


In para. 6 the plaintiff alleged : 

“The cause of action for this suit arose on or about 
September 23, 1934, when the defendant refused to pay 
for the last time in Shajahanpur.”’ 


In her sworn statement in the suit dated 
January 23, 1935, she stated as follows : 

“I demanded my dower debt Rs. 80,000 and two 
surkh dinars through my cousin Fazal Ahmad Khan. 
Jn reply to the same he (the defendant) asked me to 
file the suit.’ -> 

The lady was not cross-examined on this 
point. The husband gave evidence and did 
not controvert this statement. At the same 
time, Fazal Ahmad Khan was not called at 
the trial, nor any further evidence was ten- 
dered, oral or documentary, in support of 
this demand. Thelearned Counsel for thè 
defendant contends that this is all interested 
testimony and wholly unreliable and legally 
inadmissible. We donot think so. At the 
time of filing of the plaint the -plaintiff and 
her advisers were fully conscious of the fact 
that a demand and refusal was-necessary for 
the purpose of the claim. They say so in the 
plaint that demand was repeatedly made and 
There was absolutely no reason to 
invent this false- statement: Time was noi 
running out there were no other. compelling 
reasons and it would have been the easiest 
thing in the world-if this statement had. been 
unture to issue a written demand and to file 
the action a few days later. The defendant, 
as we have noted above, did not admit. the 
amount of dower.and did not further admit 
that any dower was due and not: paid off. In 


_the circumstances, it is very natural that he 


would not be in a mood to entertain any 
claim for dower on the part of.the lady- and 
would naturally refer her to a suit. .We 


therefore are of opinion that there is no good 


reason why the lady’s statement on this part 
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of the case should not be accepted in its en- 
tirety. oats ee G8 

The next matter is whether this demand 
was sufficient and valid in law. The dower 
.of the lady at the time of marriage was 
fixed at Rs. 80,000 and two.dinars without any 


specification. There was no agreement bet- 


ween the parties and no custom exists under 
which itcan bedetermined how much of it 
was to be treated as prompt and how much 
deferred and this apportionment has to be- 
made by a decree of Court after a trial. 
Where the amount of dower to be treated as 
prompt is to be assessed by a decree of 
Court after contest, is it absolutely essential 
for the success of the claim to make a pre- 
vious demand and if so in what terms ? 
Whether the demand should be wholly dis- 
pensed with or whether it should be of a 
general nature for settlement of the claim 
without fixing or specifying any amount 
or whether an exaggerated and extravagant 
demand is permissible even up to the entire 
amount of the dower or whether the demand 
Should be a reasonable and bona fide one ? 
These were some of the questions which 
were debated at great length before us. 

The defendant contends that in a claim 
for prompt dower under Muhammadan Law 
a previous demand and refusal by the plain- 

. tiff is a part of the plaintifi’s cause of action. 
A dower debt is one of those obligations in 
which a creditor has to seek his debtor and 
-not the debtor his .creditor and if a valid 
.and proper demand has not been made an- 
tecedent to the suit the action is bound‘ to 
fail for want of a cause of action. The de- 
fendant further contends that in. a case 
where prompt dower is not fixed by agree- 
ment under custom and has, got to be fixed 
by Court ‘no valid-and proper demand can 
be made tillthe amount is fixed and. there- 
fore an' action would not lie at all for the 
recovery of prompt dower and a dower 
therefore in such a case must be taken to be 
a deferred dower. Alternatively, he con- 
tends that a plaintiff must, before’ raising 
the action, fixup a bona fide and resonable 
amount as her prompt dower and ‘demand 
the same before filing a suit to recover it 
and an -exaggerated demand embracing the 
entire amount of dower can never be a valid 
demand for a claim of half the amount of 
dower which later. on the plaintiff decides 
to- bring: in Court.. The plaintiff, on ‘the 
other hand, contends that dower debt is 
like any other money, a debt with a promise, 
to pay ondemand, and in. a. case. like this 
the demand is not an -essential part- of a 
cause of action: An‘ ‘action: ‘for recovery 
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of debt would lie without making a previous 


demand. The basic principles which govern 


these contentions have been the subject of 
discussion by high judicial authority. In 
a “Full Bench decision in Nawab Bahadoor 
Jung Khan’ v. Mst. Uzeez Begum (1), the 
nature of prompt dower is explained as 
follows’: 


‘Nevertheless the Court consider the nature of the 
exigible dower to be that of a debt payable generally 


. 


` on demand after the date of the contract, which forms 


the basis of the obligations and payable at any period 
during the life of the husband, on which that demand 
shall be actually made, and therefore until the demand 


_ be actually made and refused, the ground of an action 


at law cannot properly be said to have arisen, nor the 
law of limitation become applicable. The Court remark 
that -in an ordinary bond for debt, the lender has 
stipulated or demanded tobe repaid on the particular 


` date specified in the bond, and there is an actual 


infraction of the agreement equivalent to refusal -of the 
requirement to repay should the debtor fail to liquidate 


. the loan on the SpE aad date; and here clearly com- 


mences the ground ofan action in Court for recovery 
of that which is due; butin the case of an obligation to 


`- pay on demand, such as the’ Court regard the obligation 


to pay the exigible dower to her, thereis no infrac- 
tion of the obligation until the demand be made and 
refused, and consequently no causé of legal suit has 
arisen.” i 

In Ms. Mulleeka v. Mst. Jumeela (2) at 
p. 140 the Privy. Council approved of the 
above decision of the Sadar Dewani Adalat 
in the following words :- $ 

‘Their Lordships are of opinion that the case in 
Nawab Bahadoor Jung Khan v. Mst. Uzeez Begam (1), 


. above cited, was rightly decided, and that, in respect 
, of prompt dower payable under the Muhammadan Law, 


limitation does not begin to run before the dower jis 
demanded, or the marriage is dissolved by death or 
. otherwise’’ : a a 
In Ranee Khajoo-roon-nissa v. Ranee 
Rayees-oon-nisa (3) at p. 239 Sir James - 
Montague E. Smith in delivering the judg- 
. ment ofthe Judicial Committee observed as 
follows :, . i or 
Gis or exigible dower may be considered a debt 
always due and demandable, and certainly payable 
upon demand, and therefore upon a clear and un- 
- ambiguous demard and refusal a cause of action would 


accrue, and the statute would begin to run.” 

~ In Ameer-un-nisa v. Moorad-un-nisa (4), 
‘at p. 229 Knight Bruce, L. C.J. in delivering 
the judgment of the Judicial Committee 
‘observed as follows : 

“The terms of.the deed are ‘when demanded by my 
wedded wife.’ In this country verious cases have arisen 
with regard to obligations payable on demand: a 
promissory note not payable on demand, is payable 
immediately. It is important however in some cases 


of negotiable securities, that the demand be made 
within‘a reasonable'time, in other cases that thé demand 


(1) (1843-46) SDN WP 180(F B). 


` a 


(2) a Sup.- Vol. 135 (140); 11 Beng. L-R 375;.3 Sar, 


20 (P O). 

(3) 21 A235 (239);15 Beng. L, R 306; 24 W R163: 

3 Sar. 526; 3 Suther 182 (P O). ma FER OT 
(4) 6 MIA 211 (229); 1 Sar. 533 (P 0). 
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_ ghould. be made immediately, and in some without any 
‘ demand atall: Cartar v. Ring (5) and Gibbs v. Southam 
' (6) Simpson v. Routh (7). In the latter case Littledale J. 
lays it down, that in the case of a bond with a penalty 
. to pay a certainsum on demand, an express demand 
must be made before the action can be maintained, So 
in an action on a promise to pay a gollateral sum on 
' request. These authorities show that there may be 
cases where an action would not lie except where a 
request or demand is made, and others -where such 
demand is not necessary. It is quite unnecessary that 
, it should be any .demand here. The deed of dower or 
‘settlement was by the husband in favour of his wife, 
and.the intention of the parties was thatthe wife was 
to have, as a dowry, the sum of Rs. 46,000, and it is 
- important to consider how inconvenient it would be if 
a married woman was obliged to bring an action against 
_ her husband upon such an instrument; it would be 
full of danger to the happiness of married life; and 
“we think, upon the true construction of this settlement, 
she had aright of suit without a previous demand, and 
that she was not obliged to sue her husband immediate- 
, ly or in his lifetime.” 
The cases in Nawab Bahadoor Jung 
- Khan v: Mst. Uzeez Begum (1), Mst. Mul- 
 leeka v. Mst Jumeela (2) and Ranee 
Khajoo-roon-nissa v. Ranee kayees-oon- 
- nissa (3) referred to above, were cases in 
which the wives: were suing for their dowers 
“and the question for consideration in the 
cases was whether their claim was barred 
by limitation on the language of the statute 
of limitation of those days; namely 12 years 
from the date of the cause of action. In 
Ameer-oon-nissa v. Moorad-oon-nissa (4) the 
heir-at-law was suing the widow who had 
‘taken possession of the estate after the 
death of the husband in lieu of her dower 
_and the possession of the widow was in lieu 
of her entire dower and there was no ques- 
tion of prompt dower involved in it. The 
precise question which is now before us, 
namely whether in an action for recovery of 
prompt dower where it has not been specifi- 
ed under an agreement or by a custom, a 
previous demand is or is nota partof the 
cause of action, was not before the Court 
and was not decided. And so far as the 
question of limitation in relation to demand 
is concerned, the matter is now governed by 
Art. 103, Lim. Act. It gives effect. to the 
principles laid down in the above rulings. 
In In re Brown's Estate (8) at p. 304 
Chitty, J. observed as follows : l 
“Tt is plain thata distinction has been taken and 
maintained in law, the result of which is that, where 
there isa present debt and a promise to pay on demand, 


the demand is not considered to be a condition precedent 
to the bringing of the action. But itis otherwise on a 


. (5) (1813) 3 Camp. 459; 14 R R 808. 

(6) (1834) 5 B' & Ad. 911; 3 N & M4155. 

(7) (1824).2 B & Cr, 682;4D& R 181;2LJ Cosy kK 
B 163; 107 E R 536. 


` <8) (1893) 2 Ch. D 300 (£04); 62 L J Ch. 695; 3 R 463: _ 


69 L T 12; 41 W R 440. 
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promise to pay a collateral sum on request, but then 


` the request ought to be made beforeaction is brought. 


Ithink the distinction, which I have mentioned, is 
sufficiently ‘pointed out in Saunders’ argument in Birks 
v.Trippet (9), which was accepted by the whole of the 
Court, the Judges having been apparently somewhat 
impatient at the learned Counsel labouring his argu- 


- ment to the extent he did.” 


Speaking of the above case in Bradford 


‘Old Bank Ltd. v. Sutcliffe (10) Pickford, L. J. 


observed as follows : 

“It was argued on behalf of the defendant that the 
words ‘on demand’ should be neglected because the 
money was due, and therefore a demand was un- 
necessary and added nothing to the liability. This 
proposition is true in the case of what has been called. 
a direct liability, for example, for money lent. There 
the liability exists as soon asthe loan is made, and a 
promise to pay on demand adds nothing toit, as in the 
case of a promissory note for the amount payable on 
demand, and the words ‘on demand’ may be neglected. 
It has however been held long ago in cases more 
particularly mentioned by the other members of the 
Court that this doctrine does not apply to what has been 
called a collateral promise or collateral debt and I think 
@ promise by a surety to pay the original debt is such 
a collateral promise or creates such a collateral debt. 
This has been so decided by Chitty, J., in Inre Brown’s 
Estate (8), a case which we are invited to overrule. I 
think however it was rightly decided and in accordance 
with the principle of the earlier cases.” 


We donot think that these cases are any 
authority for the proposition contended for 
by Mr. Banerji that in a case of debt pay- 
able on demand, the demand asa matter of 


: Jaw can never bea part of cause of: action 


and can always be disregarded. We are 
of opinion that the statement of law which 
is applicable on this matter is to be found. in 
the judgment of Atkin, L. J. in N. Joachim- 
son v. Swiss Bank Corporation (11) at p. 129. 
Says his Lordship : 


“The question appears to meto be in every case, did 
the parties in fact intend to make the demand a term of 
contract ? If they did, effect will be given to their 
contract whether it be a direct promise to pay ora 
collateral promise, though in seeking to ascertain their 
Intention the nature of the contract may be material.” 


The question therefore which arises for 
our consideration is whether dower debt is 
one of those obligations in which a creditor 
has to seek his debtor and the demand is an 
essential part of the contract or if is one 
of those debts in which the debt is always 
payable and demand is not a vital part of 
the contract and cause of action. When the 
prompt dower of a Muhammadan wife isan 
ascertained sum under a contract or -under 
a custom ib may be possible to hold under 
the terms of contract as a matter of con- 
struction that the demand for- payment of 
dower was a part of the contract and an” 


(9) (1066) 11 Wms. Saund 32. os 

(10) (1918) 2 K B 833; 89L J KB 85;119L T 727; 
24 Com: Cas. 27; 62 S J 753;34TL R619. ` -: 

(11) (1921) 3 K B 110129; 90 L J K B 973; 125L T 


338; 26, Com. Cas. 196; 65 SJ 434; 37-T L R 534, 
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integral part of the cause :0f action. Even 
in such a case it may be possible to hold as 
a matter of Muhammadan Law having regard 
to the relation of husband and wife that it 
is such a relationship in which the creditor 
has to seek the debtor and the debtor has 
not to seek the creditor and in such a case 
an antecedent demend may be necessary to 
make a cause of action. But these considera- 
tions do notapply to a case where the prompt 
dower has not been fixed either under agree- 
ment or by custom and the Court has got to 
determine the amount after contest. In such 
a case demand can cnly be for settlement of 


claim of dower and for fixation of amount by‘ 


negotiation and agreement and very often, 
having regard to strained relations which 
exist In such cases, will be wholly futile. In 
such a case we cannot say as a matter of 
Muhammadan Law that a previous demand 
and refusal for payment of an uwnascertained 
sum of dower is part of the contract of pay- 
ment of dower and is necessarily a part of 
the cause of action of the plaintiff. A suit 
m such circumstances is at once a suit for 
determination of the amount and for its 
recovery, and for the success of sucha suit a 
previous demand and refusal of an ascertain- 
ed sum of money is not a condition precedent. 

The next question is,if demand be neces- 
sary what should be the nature and terms 
of the demand. In a case, where prompt 
dower has not been fixed under agreement 
or by custom, and there is no fixed rule as 
to how much of it is to be treated prompt 
and how much deferred, the Muhammadan 
Law lays down no definite rule and the 
Courts in India have taken conflicting views. 
A Full Bench of the Madras High Court is 
of opinion that the whole of it should be 
treated as prompt: see Masthan Sahib v. 
Assan Bivi .Ammal (12). Other Courts in 


India hold the view that a certain proportion 
only should be treated prompt, but as to. 


this proportion there is no fixed rule and it 
varies with the circumstances of the case and 
the discretion of the Court. In some cases, 
even where discretion is allowed, full amount 
has been decreed as prompt [see Hussein- 
khan v. Gulab Khatun (13)] and sometimes 
half has been decreed as prompt: see 
Maimuna Begam v. Sharafat Ullah (14). 
There being no fixed rule as to the propor- 
tion of dower which will have to be determin- 
ed after contest in Court, what should be 
the limitations on the demand which a wife 


(12) 23 M-371; 10 M L J 123 (F B). . 
(13) 35 B 386; 11 Ind. Oas. 558; 13 Bom. L R 511. 
et A L J 197; 131 Ind. Cas. 115; A I R 1931 
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is under necessity to make? In our opinion 
it will. be sufficient if she makes a demand 
generally for the settlement of her prompt 
dower without limiting herself to any defi- 
nite sum or she may treat her entire dower 
as prompt ané make a demand for it or she 
may make a demand fora lesser sum and 
in each case a demand so made will entitle 
her later on to reduce her claim before en- 
forcing it without being under the necessity 
to make a fresh demand of the precise, sum 
which she eventually decides to enforce by 
an action in Court. i 
In the present case we have found that 
the plaintiff had asked her husband for the ` 
payment of her entire dower and the hus- 
bond had definitely refused to entertain her 
claim in any shape or form and had refer- 
red her toa suit. In these circumstances it 
was not necessary for the plaintiffs to make 
a fresh demand later on when she decided 
to file the suit and under advice received,’ 
decided to reduce her claim’ to half the. 
amount of dower. The previous demand of ` 


“this lesser sum and refusal in this case is | 


not an integral part of the plaintiff’s cause 
of action. Her real cause of action is the re- 
fusal on her husband’s part to co-operate in 
determining the amount of prompt dower 
and such a suit, in our opinion cannot fail 
simply because a previous demand had not 
been made for the payment of the precise 
sum which was claimed in the plaint. In. 
our opinion,’ the demand which we have 
found above the plaintiff to have made was 
quite sufficient to satisfy the condition if 
demand be taken to be an essential part of > 
the cause of action. In this view, ib 1s not 
necessary to express an opinion upon a point 
decided in the plaintiff's favour by the trial | 


Court, namely that the plaint in the pre- 


sent action can be treated as a demand and 
whether the rule laid downin Simpson v. 
Routh (7) at p. 537 is applicable to the case. 
The other matter for consideration is what 
is the effect of consummation of marriage on ° 
the right of the wife to recover her prompt 
dower. Sir Syed Wazir Hasan contends that 


-it is the right of a Muhammadan wife to re- -’ 


fuse restitution of conjugal rights till her 
prompt dower is paid and once she has sub- © 
mitted to the consummation of marriage 
this right is lost in the sense that dower as - 
a prompt dower ceases to be recoverable and. : 
it can only, after consummation, be re- 
covered asa deferred dower. In support of - 
this contention he has relied upon two pas- 
sages in the judgment of Sir Shah Sulaiman 


— =| 


-Pago of (1824) 107 EJ R=[Hd] 7 
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in’: Anis .Begam.v. Md. Istafa (15) at 
pp. 747 and 765. The passage at p. 747 

reads: >. l ; ; 

“I propose to consider first of all the question whe- 
ther under the Muhammadan Law the right of a wife to 
insist on the ‘payment of the prompt portion of her 
dower subsists even after consummation of mar- 
riage.” `- 

:The passage at p 765* is : 

“The absolute right of a wife to insist on the payment 
of the whole of the prompt portion of hor dower before 
restitution of conjugal rights (except when the husband 
wants to take herout on a journey to another town) is 
lost after the consummation of the marriage, unleés the 
consummation took place when she wasa minor or 
of insane mind so as to be incapable of giving con- 
sent.” 

Itis obvious to us that when Sir Shah 
Sulaiman is speaking of the right being lost 
after consummation he is speaking of the 


loss of right as a defence to’ a suit for “resti- ~ 


tution of conjugal rights and he did not 
mean in this passage to hold'that the right 
“was lost as a basis for an independent suit 
for rétovery of her, dower money, but as 
Sir Wazir' has strongly pressed for our 
consideration this matter we propose to 
take a little more detailed notice of it. There 
is some conflict among Muhammadan jurists 
as to the right of a Muhammadan wife to in- 
sist on the payment of her prompt dower as 
a defence toa suit for restitution of conju- 


gal rights after consummation has once. 
taken place, Ina Full Bench case of this” 


Court in Abdul. Kadir v. Salima (16), 
Mahmood, J.,in delivering his well-known 
judgment which was adopted by the Full 
Bench has accepted the view of those jurists 
who lay down that after consummation of 
marriage a wife cannot resist a suit for res- 
titution of conjugal rights on the plea of non- 


payment of her prompt dower money. The ` 


actual dictum of Mahmood, J. is in the fol- 
lowing words : ar 
’**According to ordinary rule of interpreting Muham- 
madan Law, I adopt the opinion of the two disciples as 
representing the majority of ‘the-three masters’ and hold 
that, after consummation of marriage, non-payment of 
dower, even though exigible, cannot be pleaded in 
defence of an action for restitution of conjugal rights ; 
the rule solaid down having, of course, no effect upon 
thé right of.the wife to claim, her dower in a separate 
“action”. | - À l | 
‘The earlier portion of this dictum which 
‘deals with the loss of wife’s right to dower 
as- a defence to an. action for restitution of 
conjugal rights has not received universal 
assent and was the subject of. discussion by 
Sir Shah. Sulaiman. in. Anis . Begam v. 
Muhammad Istafa (15), and it was, in. con- 
nection with the discussion of this earlier 
. (15)55 A-743 (747 and 765); 148 Ind. Cas. 26; A IR 
1933° All 634; (1933) AL J 1079. ` 
_ (16)8A 149; A W N 1886, 583 (F B) 
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portion of the dictum. that those observations 
were made‘by Sir Shah Sulaiman which we 
have qouted above. The later portion of the 
dictum of Mahmood, J , namély, l 

“the rule so laid down having, of course, no effect upon 
the right of the wife to claim her dower ina separate 
action,” | 

was not in any way discussed or considered 
by Sir, Shah Sulaiman and remained en- 
tirely unaffected by the observations made 
by him and quoted above. The prompt 
dower of a Muhammadan wife is a debt re- 
coverable like all debts by an action at law. 


“In addition to this right which she has to 


recover her dower by a suit she has an ad- 
ditional right to refuse restitution of conju- 
gal rights until her dower is paid. “As 
regards this later right, namely to resist 
consummation and to resist suits for resti- 
tution of conjugal rights Muhammadan 
jurists differ amongst themselves but as to 
her right to recover her prompt dower by an 
action there is no difference whatever.. In 
Ameer Ali’s book on Muhammadan Law, 
third edition, Vol. ILat p. 487 the law is 
stated as follows: 


“The prompt portion of the mahr may be realized by 
the wife at any time before or after consummation ; the 
deferred portion remains unpaid until the dissolution of 
the contract or such other time as its payment may have 
been postponed to.” i 


In Wilson’s Anglo-Muhammadan Law at 


p. 127, para. 48 the law is stated as fol- 
lows : É 

“In addition to her right to recover the prompt dower 
by regular suit, the wife may refuse to admit her hus- 
band to sexual intercourse, to obey his orders, or even 
to live in the same house with him, sọ long as it is un- 
paid ; and this without forfeiting any right to be main- 
tained at his expense or her right of inheritanceas his 
wife. But it seems to be . now settled that she 
cannot exercise this right of refusal after sexual inter- 


course has once taken place with her free consent.”’ 


‘In Abdul Kadir v. Salima (16).Mahmood, J. 
observes as follows : l 

“These rulings leave no doubt that although prompt 
dower may be demanded at any time after the marriage, 
the wife isunder no obligation to make such demand 
at any. specified time during coverture, and that it is 
only upon making such demand that it becomes payable 
in the sense of performance being rendered in -fulfl- 
ment ofan obligation The right .of dower confers 
another right upon the Muhammadan wife, and the 
nature of this second right is described in the Hedaya 
in a passage on which the learned Pleader for ‘the res- 
pondent has relied for his contention.”’ 


. The learned Judge then refers to that 
passage in Hedaya where it is said that it 
is the. wife's right that she may deny her- 
self to her husband until she received the- 
dower'and.soon. It seems to us that under 
Muhammadan Law consummation of.-mar- 
riage cannot possibly have the efféct of mak- 
ing the prompt dower as deferred and the wife 
has an absolute right to bring an action for 
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the. recovery of prompt dower even after 
consummation whenever she chooses to do 
so: There remains now the question’ as to 
the “amount of dowér which should be 
treated as prompt and be allowed to the 
plaintiff in the present suit. The rule for 
the guidance of the Court in this matter is 
stated in Mulla’s Principles of Muhammadan 
Law, Edn. 11, at p. 221, para. 221 (2) in the 
following words: - Hi 

‘But according to.the Sunni Law, the rule is to: 
regard part as prompt and part as deferred, the pro- 
portion referable to each class being regulated by 


custom, ‘-andin the absence of custom, by the status 
of the parties and the amount of the dower settled.” 


In Maimuna Begam v. Sharafat Ullah 
(14) the ‘rule is stated in the following 
words : 

“The Court should fix the proportion to be treated 
as thé prompt dower having regard to the status of the 
- family, the amount of the dower and custom, if any, 
prevailing in the plaintiff’s family.” 

Mr. Banerji contends that under Muham- 
madan Law status of parties is not a re- 
levant consideration: in adetermining the 
amount of prompt dower and Muhammadan 
Law only requires the consideration of the. 
status of the woman and of the amount of 
dower. ‘Ho relies upon the text of Fatwa 
Alamgiri as’ translated in Shama. Churn’s 
Muhammadan Law atp. 359. The text of 
Fatwa Alamgiri relied on by Mr. Banerji 
has also been translated in Ameer Alis 
Muhammadan Law, Edn. 3, Vol. II, p. 483 
and is as follows: 
|“ Under the Hanafi doctrines, each case will be de- 
_ cided on its own individual - merits. When it has 
‘been explained how much of the dower is prompt, says 
the Alamgiri citing the Fatawai Kazi Khan that 
much should be promptly paid. When this has not 
been done, regard should be had to the (qualifications, 
of the) woman.and the dower.mentioned in the con- 
tract, with the object of determining how much - of 
such dower should be considered prompt in the case- 
of such woman ;. andthe amount sodetermined is to 
be prompt accordingly, without regard to the propor- 
tion of a fourth or a fifth, but what is customary is 
also to be considered. “But when it is stipulated that 
the whole is to be prompt, the entire dower should 
be promptly paid without any regard to custom.” 

'- We agree with .Mr. Banerji that the 
essential matters under the Muhammadan 
Law are the status of the woman and the 
amount of the dower which was fixed. But 
we do not agree with him that it is not 
permissible to the Court to look to other 
circumstances in thé case and we certainly: 
do not agree with him that in considering 
the: amount of the dower in a particular 
case if the amount’ of dower happens to be 
unduly excessive’ and high, the Court cannot 
take-‘judicial notice'.of the fact -that the 
amounts of. dowers ‘In this province are 
6ften fixed aba “notoriously high “figure 
beyond the’ means of husbands with.a view 
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to acb asa check to divorce or with a view 
to -keep up‘the family custom and for- the 
sake of dignity. rather than with any inten- 
tion of exacting payment. 
‘Mr. Banerji then contends that the 
amount awarded to the plaintiff as her 
prompt dower bears a proportion of 1/5th 
and this is unduly low and he has referred 
to us certain reported cases in which a pro- 
portion of 1/3rd was allowed, and he con- 
tends that excepting in an old case where 
1/5th was allowed the practice has been to 
award generally 1/3rd in such case. We do 
not think there is any such practice as he 
contends for, and we donot think any good, 
purpose will be served by taking as prece- 
dent the proportion fixed in reported cases. 
Each case -will have to .be considered on" its 
own merits.: In the present case the learned 
Judge has found that the plaintiff comes 
from a poor family; her father was a mere 
karinda of a landlord at Shahjahanpur and 
at the time of his death he was. bankrupt. 
The learned Judge has further found that 
the amount of dower of Rs. 80,000 was un- 
duly high and that the. plaintiff left her 
husband’s home without any justifiable 
cause and that Rs. 16,000 having regard to 
all the circumstances of the case was an 
adequate proportion to fix for her. Having 
given our best consideration to the question, 
we have come to the conclusion that the 
decision arrived at by the trial Court in. 
this matter. is substantially just and it- 
would not be proper to disturb its finding. 
We therefore affirm the decree of the Court 
below. Both appeals therefore failand are 
dismissed with costs. ; p 
8a Appeals dismissed. : 
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cause for taking disciplinary action. But “nfisconduct? 
itself is a sufficiently wide expression; it is not neces- 
sary, for instance, that it should involve moral turpi- 
tude. Any conduct which in any way renders a man 
unfit for the exercise of his profession or is “likely to 
hamper or embarrass the administration of 
the High Court or any of the Courts subordihate 
thereto’! may be considered “to .be misconduct calling 
for disciplinary action. 

It cannot be said that a legal practitioner can never 


may be. 145 Ind. Cas. 847 (4), relied on. [p. 363, col. 1.) 
There can be no grosser contempt than to allege that 
a Judge has acted with prejudice, bias and, malice in 


es ap a 


Mr. M. C. Setalvad, The Advocate-General, 
for the Petitioner. . 


Mr. A. J. Poonawala, for the Opponent. 


- Broomfield, J.—This is'an application to 
the High Court in its disciplinary jurisdic- 
tion made by the Advocate-General of Bom- 
bay in the matter of Tulsidas Amanmal 
Karani, ‘an attorney of this Court. The 
material facts are as follows: In J anuary 
1931, a suit was filed in the Court of Small 
Causes at Bombay by certain plaintiffs, 
whose names are not material, against one 
Choithram Bharmal for the recovery of 
Rs. 120 for rent. The suit came on for hear- 
ing on February 24,1931, before Mr. S. E. 
Kurwa, a Judge of the said Court of Small 
Causes, and an ex parte decree was passed 
in favour of the plaintiffs. On August 11, 
1931, the plaintiffs issued a notice against 
one Bharmal Tilokchand, the father of the 
defendant in the.suit, to show cause why his 
name should not be brought on record as the 
real defendant and why the decree should 
not.be amended unders. 151, Civil P. C., 
and why execution should not be issued 
against him, The allegation was that Bhar- 
mal had occupied the premises in question 
in the name of his son Choitram. In these 
proceedings, several witnesses were examin- 
ed on behalf of Bharmal of whom one was 
Karani. The Judge was unfavourably im- 
pressed with Karani’s demeanour as a wit- 
nese. He disbelieved his evidence and criti- 
cised it with some severity. The notice was 
made absolute and execution wis ordered to 
be issued against Bharmal. He filed an ap- 
peal which was dismissed, and he also went 
in revision to the High Court but that 
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ee was dismissed on December 9, 
1932, 


On March 26, 1936, Karani served a notice 
under s. 80, Civil P.C., on Mr. Kurwa stat- 
ing his intention to file a suit in the High 
Court against him for a declaration that the 
remarks passed by him as Judge of the 
Small Cause-Court against him - (Karani) 
in the judgment in the small cause suit were 
false, unjustified, malicious and. irrelevant, 
that in passing those remarks Mr. Kurwa did 
not act honestly, judicially or in good faith, ` 
and for the reliefs that the said remarks 
Should be expunged and that Mr. Kurwa 
should be made to pay the costs. On August 
31, 1937, Karani-served a further ‘notice ; 
under s. 80 alleging that Mr.-Kurwa had no 
jurisdiction to pass the ex parte decree in 
the small cause suit and that he had no 
Jurisdiction to entertain the application under 
s. 191, also that he had mo jurisdiction | to 
make the false, unjustified, malicious and 
irrelevant remarks in his judgment. 

On November 11, 1937, Karani filed a suit 


in the High Court on the grounds intimated 


in the two notices. Several preliminary 
issues were raised and one of them was tried 
first, viz., whether in the absence of the con- 
sent of the Governor of Bombay under s. 270 
(1), Govt. of India Act, 1935,: the suit was 
maintainable. On January 25, 1939, Black- 
well, J., held that the suit was not maintain- 
able as the consent of the Governor of 
Bombay was not obtained. The suit was 
accordingly dismissed with costs. Karani 
appealed, but his appeal was dismissed on. 
October 5, 1939. He then applied for leave 
to appeal to the Federal Court and this ap- 
plication was refused on December 7, 1939, 
the Registrar of the Small Cause Court. pre: 
sented a petition to this High Court in its 
disciplinary jurisdiction. In the petition 
certain paragraphs from the notice of March 
26, 1936, were set out. 

“I may state that you were seriously prejudiced 
and biassed against me by the unwarranted attack 
made on me on September 11, 1931. (Karani was here 
apparently referring to certain remarks made about 
him by the Counsel appearing for the plaintiffs in the 
Small Cause Court suit). The cumulative effect 
of your false-remarks is that I had given false 
evidence. The aim of the said false remarks 
is to ruin my career as a legal practitioner. The 
language and style of the judgment is quite different 
from that of your own. Evidently you have played in 
the hands of some designing persons. You have not 


- hesitated even to record my answers incorrectly. [He 


then referred to an instance of alleged misrecordin 
of his evidence.] In what other ways you abused 
your powers asa Judge will be proved at the proper 
time and place. With a view to vindicate my honour 
and clear up the cloud cast by you-on my character 
as a witness and alsoas a legal practitioner I have 
decided to file a suit against you in.the High Court of 
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Bombay for a declaration- that the remarks passed by 
you against me are false, unjustified; malicious and 
irrelevant, that inthe passing of the said remarks you 
did not act honestly, judicially or in good faith, that 
the said remarks be expunged’ from the judgment, that 
you bemade to pay. the costs of and incidental to the 
suit, and for such other .reliefs as the Court may deem 
fit to grant.” 


The Registrar’s petition averted that the 
said notice did ‘not set out the true facts 
and was a most unbecoming, scandalous and 
libellous attack on a judicial officer, ‘and 
prayed for an inquiry into the conduct of 
the said Karani and for proper disciplinary 
action against him. In accordance with the 
. rules of the High Court in these matters, 
the Chief Justice ordered an inquiry by the 
Chambar’ Judge. On March 19, 1940, a 
notice was issued to Karani to show cause 
why ‘action under the disciplinary jurisdic- 
tion should not be taken against him. 
Karani put in an affidavit by way of defence 
but he did not appear in person. On June 25, 
1940, which was the first date of ‘hearing 
before the Chamber Judge, B. J. Wadia, J., 
he was represented by a solicitor who, accord- 
ing tothe Judge’s note of the proceedings, 
applied for a week’s adjournment in order to 
communicate with his ‘client about the 
charges and to induce him toapologise. The 
adjournment was granted and on July 2, 
“ 1940, the second date of the hearing, Karani 
was again absent and his solicitor with- 
drew. from the inquiry. The following 
formal charges were drawn up by the 
Chamber Judge: 


“1. That you Tulsidas Amanmal Karani, a solici- 
tor of this Honourable Court, in your notice dated 
March 26, 1936, addressed to Mr. S.E. Kurwa, a 
Judge of the Small Cause Court, Bombay, did accuse 
the said learned Judge of acting. with prejudice. 
bias and malice in the course of his judicial duties. 
That you did also in the said notice accuse the said 
learned Judge of playing into the hands of. some 
designing persons and of delivering a judgment differ- 
ent in language and style from his own. 3. That 
you didin the said notice accuse the said learned 
Judge of having abused his powers as a Judge 
a of not acting honestly, judicially or in good 

ith.” ' 


B. J. Wadia, J. held that all the charges 
had been clearly proved and reported ac- 
cordingly. In accordance with the rules the 
Advocate-General was then instructed by the 
Chief Justice and Judges- to present the 
present petition. The Advocate-General in 
his petition submits that Karani has been 
guilty of conduct which makes him unfit to 


continue on the roll of attorneys of this:-High ` 


Court, and prays that his name be removed 
from the roll of attorneys or that he be sus- 
pended from practice: The opponent was 
represented before us by’ Counsel who has 
relied for the most part on the “affidavit in 
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reply to the notice issued before the inquiry 
by the Chamber . Judge.- Before - dealing: 
with his arguments a few words are neces- 
sary as to the nature of our jurisdiction. Under 


-CLe 10, Letters Patent, the High. Court is 


empowered te remove or suspend from prac- 
tice Advocates, Vakils or Attorneys “on 
reasonable cause.” The expression ‘‘reason- 
able cause” was considered aby: the Privy 
Council in In re S. B. Sarbadhicary (1).and 
it was there stated (p.-40*): | fs 2) 3 y 

“Their Lordships will not attempt to. give a defini- 
tion of “reasonable cause’’-or to lay down any 
rule for the interpretation’ of the Letters Patent in this 
respect. Every case must-’'depend on- its own cir- 
cumstauces. It is obvious that the intention of the: 
Crown was to give a wide discretion to the High Court 
in India in regard to the exercise of this disciplinary 
authority.” i eee 

In Advocate-General of Bombay-v. Three: 
Advocates (O. S.) (2) it was held that “reason 
able cause” in this context means the same 
as professional or other: misconduct under 
s. 10, Bar Councils Act, There must be 
something which can fairly be described as 
misconduct ; otherwise there Can be no 
reasonable cause for taking disciplinary 
action. But “misconduct” itself is a sufh-. 
ciently wide expression ; it is not necessary, 
for instance that it should involve moral 
turpitude. The learned Chief Justice who 


delivered the judgment of the. Full Bench 


pointed out that the Court has aright to 
expect a high standard of loyalty to the 
Court and co-operation from those who prac- 
tise the profession of the law. (The Full 
Bench was concerned in that case with 
Advocates and Pleaders but the same thing; 
applies to Attorneys )- Any conduct which 
in any way renders a man unfit for the: 
exercise of his profession or 1s “likely to. 
hamper or embarrass the administration of 
justice by this Court or any of the Courts 
subordinate thereto” may be considered to: 
be misconduct calling for disciplinary action. 
“What we have to consider in all these cases. 
is the conduct of the Advocate (Attorney) as. 
it affects his position as an Advocate (at- 
torney) and his relations to the Court. 

The ‘points urged by Counsel before us on. 
behalf of the opponent were (1) that the 
letter or notice complained of was writter 
in the capacity of a suitor and not as an 
attorney andthe case is therefore covered 
by the authority in In re Wallace (3), (2). 


(1) 341A 41;29 A 95; 4 AL J 34; 50rL Jd 192 


C). ; 
a) 50 B-57; 144 Ind. Cas. 546; A I R1935 Bom 1; 
36 Bom L-R 1136; 7 R B 331 (E B). a 
(3) (1866) LRIP C 283; 36 LJ PC 9; 4 Moore 
P C (N 8) 140; 15 W R 533. l 
*Page of 34 I. A, [Ed] 
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‘that the létter was a step in judicial pro- 
‘ceedings contemplated against Mr. Kurwa, 
‘being sent by way of notice under s 80, 
‘Civil P. ©., and that the opponent as a party 


was absolutely priviléged; (3) that the op-° 


‘ponent is prepared to substantiate his alle- 
-gations- against Mr. Kurwa, the truth of 
which has not been inquired into. This last 
plea f justification may be very briefly 
disposed ` of.. Assuming that it was open to 
‘the opponent to produce evidence in support 
of his allegations’ against Mr. Kurwa in 
‘these proceedings, he‘did not attempt to do 
‘so at the.only time when, if at all, it would 
have been: permissible, viz., at the formal 
inquiry “before the Chamber Judge. He 
allowed his čase then to go by default and 
‘the learned Chamber Judge in finding the 
_@harges against im proved has also held 
that theré was no justification whatever for 
‘the allegations made by him. The rules 
relating to these. disciplinary proceedings 
‘expressly provide that evidence cannot be 
given at the final hearing of the matter 
before a Bench. 

The. other two points are inter-related 
and in connection with them it is necessary 
‘to refer in some detail to In re Wallace 
(3). The facts of that case were these. 
Wallace was an Advocate and also an at- 
“torney practising in the Supreme Court of 
Nova Scotia. He was also a party in seve- 

- Tal cases in that Court. Supposing that he 
had reason to complain of the conduct of 
‘the Judges in dealing with those cases, he 
wrote a letter to the Chief Justice reflect- 
ing on the Judges and on the administration 
“Of justice generally in the Court. The Judges 
pronounced the letter to bea contempt of 
Court and issued a rule calling upon Wallace 
‘to show cause why he should not be sus- 
pended from practice as an attorney and 
barrister until he should make a suitable 
apology in writing, to be read.in open Court, 
for his contempt. (It appears that he had 
offered a full verbal apology to the Chief 
-Justice: before the rule was issued but this 
was not considered sufficient.) The rule was 
made absolute and Wallace appealed to be 
Privy Council. . 

The Judges of the Supreme Court had 
‘treated the matter as a case of contempt of 
| "Court. The Chief Justice in his judgment 
-relied on authorities in contempt cases, and 
as regards the punishment to be imposed 
-merely-said “our right to substitute a sus- 
_ pension from practice for imprisonment is 

‘too clear to be disputed.” The Judges may 
‘or may not have taken the view that Wal- 
‘lace’s conduct rendered him unfit to’ practise, 
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but if they- did, they did not say so: Their 
Lordships of the Privy Council disapproved 
of -the order. Lord Westbury who delivered 
the judgment said that the letter written 
by Wallace was of a most reprehensible 
kind, a contempt of Court “which 16, was 
hardly possible for the Court-to omit taking 
cognizance of.” (It may be mentioned inci- 
dentally that Wallace accused the Judges 
of acting upon inadmissible evidence and 
private information. He did not allege, as 


“Karani has alleged in the present case in so 


many words, prejudice, bias, malice and dis- 
honesty.) Lord Westbury then went on to 
state the reasons why supension from 


‘practice was an inappropriate punishment 


for the offence committed by Wallace, and, 
as the judgment is really the main founda- 
tion of the opponent’s defence in the present 
case, I cite the material part of it in full 
(p. 294) : l 
“It was an offence however committed by. an in- 


dividual in his capacity of a suitor in respect of his 
supposed rights as a suitor, and of an imaginary m: 


‘jury done to him as a suitor; and it had no connec- 


tion whatever with his professional character, or any- 
thing done by him professionally, either as an Advo- 
cate or an attorney. “It was a contempt of Court 
committed by an individual in his personal character 
only. 

. To offences of that kind there has been attached 
by law and by long practice a definite kind of. 
punishment, viz., fine and imprisonment. It must 
not however be supposed that a Court of Justice has 
not the power to remove the officers of the Court - if 
unfit to be entrusted with a professional status and 
character. If an Advocate, for example, were found 
guilty of crime, there is no doubt that the Court 
would suspend him. If an Attorney be found guilty 
of moral delinquency in his private character, there 
is no doubt that he may be struck off the roll. 

But in this particular case, there is no delicutum 
brought forward or assigned, except that which 
results from the fact of addressing an improper and 
contemptuous letter to the Chief Justice of the 
Court, in respect of something supposed to have 
been done unjustly to the writer in his private, 
capacity as a suitor. We think therefore there was 
no necessity for the Judges to go further than to 
award to that offence the customury punishment 
for contempt ‘of Court. We do not find anything 
which renders it expedient for the public interest 
or right forthe Cours, to interfere with the status of 
the individual as a practitioner in that Court. In that 
respect therefore we think that the Judges departed 
from the course which ought to have been pursued, by. 
adopting a different description of punishment from the 
ordinary punishment for offences of this nature. - 

When an offence was committed which. might have 
been adequately corrected by that punishment, and the 
offence was not one which subjected the individual com- 
mitting it to anything like general infamy, or an 1mputa- 
tion of bad character, soas to render his remaining in the 
Court as a practitioner improper, we think it was not’ 
competent tothe Court to inflict upon him 8 profes- 
sional punishment for an act which was not done 
professionally, and which act, per se did not render 
him improper to remain as a practitioner of the Court. 


"Page of (1866) L R I P, C. -[Fd] 





= : . ° 
1941 


On this ground theréfore we do not approve of the 
order. At the same time we desire it to be understood 


that we entirely concur with the Judges of the Court’ 


below in the estimate which they have formed of the 
gross impropriety ofthe conduct of the appellant. But 
we are still of opinion that his conduct did not require 
and did not authorize a departure from the ordinary 
mode and standard of punishment; and upon that 


ground, and that ground only, we shall advise Her. 


Majesty to discharge the order, in respect of its having 
substituted “a penalty and mode of punishment which 
was not the appropriate and fitting punishment for the 
case in question.” i i 


The learned Chamber Judge in his report 
in this case says that In re Wallace (3), was 
decided on its own {tacts and is no authority 
for holding that a legal practitioner could 
never be punished for professional miscon- 
duct committed by him.in-his personal capa- 
city, however gross the offence may be. The 
same view has been taken by the Allahabad 
High Court in In the matter of R.,a Pleader 
(4). With respect we agree with this view. 
The effect of the judgment certainly seems 
to be that contempt of Court by an Advocate 
or Attorney, not in ‘the exercise of his pro- 
fession but in a private capacity, does not 
render him liable to be punished profes- 
sionally unless, it can further be said that 
his conduct in some way affects his fitness to 
be a member of the profession. But their 
Lordships found as a fact that Wallace’s pro- 
fessional status and character was not affect- 
ed by what he had done. Nothing was alleg- 
ed against him except the fact of addressing 
an improper and contemptuous letter to the 
Court in respect òf something supposed to 
have been done unjustly to the writer in his 
private capacity as a suitor and that it was 
held did not per se render him improper to 
remain as a practitioner of the Court. Those 
were the facts on which the - judgment: was 
based. Had the facts been different in that 

“respect,. the decision would no doubt have 
been. different. Their Lordships did not say 
and there is no reason to suppose that they 
meant, that. contempt of Court when com- 
mitted in a private capacity can never be of 
such a nature as to show professional unfit- 
ness. It is difficult to-sée how there could be 

“a grosser contempt than to allege that a 
Judge has acted with ‘prejudice, bias and 

malice in the course..of his judicial duties, 
that he decided ‘a case not. according to his 
own convictions but to please somebody else 

(that appears to be the meaning ofthe pas- 


sage which is made the subject of .the second., 
charge) and;that he abused his powers as a- 
Judge..and. acted dishonestly and in bad: 


faith: . . : Ka y 
Learned Counsel for the opponent has argu- 
(4) 55 A 148; 145 Ind. Cas. 847;°4 I R 1933 All 224; 
(1933) À L J251; 6 R A 171. 
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ed that no offence was committed, not even 
contempt of Court, because these. -allegations 
were contained in a notice under s. 80, which 


the pppohent was bound to submit before . 
bringing a suit. But without very strong, 


authority—and no authority has been cited 
in that connéction—we are not prepared to 


say that a man mierely by filing or threaten- . 
ing to file a suit and calling his communica- . 
tion a notice under s. 80, can insult and vilify , 


a Judge in this manner. The opponent must 


have known, or ought to have known, being a . 


practitioner of the law, that ‘his -suit was un- 
maintainable even apart from the technical 
flaw of want of sanction under the Govt. of 
India Act. Nosuit of the kind lies for any- 
thing said or done by a Judge in his juris- 
diction or ina bona fide belief that he has 
jurisdiction, and there càn be no sort of 
question but that a Judge has jurisdiction to 
criticise a witness. As for the allegation in 
the second letter denying the Judge’s juris- 
diction to make the orders which he made in 


the small cause suit, that was not a matter 


that concerned Karani who was not a party, 
and-anyhow,in view of the result of the 
appeal and revision application, there was no 
substance in the point. The fact therefore 
that these scandalous allegations were con- 
tained in a notice under s. 80, does not in our 
opinion prevent thern from being contempt 
of Court. As for the plea of absolute privi- 
lege, that only means that the opponent could 
not be proceeded against for defamation, not 
that he is immune from anysort of penalty. 
The fact that Mr. Kurwa himself had no 
remedy against the opponent only makes the 
matter worse, and is indeed one of the strong- 
est reasons why this Court should take 
action. As their Lordships of the Privy 
Council said in In re S. B. Sarbadhicary (1). 
at. fp. 45*) : 


ét a 


sekak it is essential to the proper administration of 
justice that unwarrantable attacks should not be made 
with impunity upon Judges in their public capacity.” 


The opponent in his affidavit has stated 


that the Chief Justice told him he ought- to - 


apologise to Mr. Kurwa and that he decided 
that he would not apologise but file a suit. 


He never has apologised in any: ree : 
n 
the contrary he appears to be of opinion that 
his conduct was perfectly justified. We do 


form or: expressed the slightest regret. 


not .wish to lay too much stress on the ab- 
sence of an apology, though that might be 
very .material ‘in original proceedings for 
contempt of Court.. But ‘the fact that the 
yey of his conduct was pointed out 
to him. at an early stage and that neverthe- 


4 
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less he persisted in filing his suit, appealing 
against the dismissal of the suit and so on, 
is, we think, material because it seems to 
show a determination to harass the Judge 
which almost amounts to persecution. @ne 
of the points raised by the opponent in his 
: affidavit was that there was great delay in 
instituting these proceedings. But his Coun- 
sel did not urge this point, probably for the 
very good reason that the delay is entirely 
due to the pendency of the litigation which 
the opponent insisted on prosecuting as long 
as possible. 

The learned Advocate-General has submit- 


ted that the writing of these scandalous . 


letters to Mr. Kurwa and the opponent's per- 
sistence in his entirely unwarrantable attacks 


on the Judge constitute conduct which shows- 


him unfit to be anettorney. If such conduct 
is characteristic of him there could be no 
question about the matter, and the fact that 
he has shown himself to.be capable of such 
conduct in this one instance raises grave 
doubts as to his being a fit person to co- 
Operate with the Courts in the administration 
of justice. 
the principles which have been laid down as 
to the exercise of our disciplinary jurisdiction 
there is réasonable cause. for taking action 
under cl. 10, Letters Patent. We, therefore, 
suspend him from practice as an attorney for 
Six months and direct that he pay the costs 
of these proceedings including the costs of 
the inquiry before the Chamber Judge. 


D. Order accordingly. 


ALLAHABAD HIGH COURT 
Second Appeal No. 1427 of 1938 
March 10, 1941 


Dar, J. 
BHOLA NATH AND aNoTHER—PLAINTIFFS— 
APPELLANTS 
: VETSUS 
PAHALWAN SINGH AND OTHERS— 
DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 100—Ques- 
tion of fact dealt with as one of law—Decree re- 
sultingis bad and ‘must be set aside. 

Plaintiffs instituted a suit against the defendants 
for opening up of the closed drain and for an injunc- 
tion restraining the defendants from causing any 
obstruction to the flow of water from the plaintiffs’ 
house and for damages caused to plaintiffs’ wall by 
logging of water. A point was taken for the first time 
win appeal as to whether by fixing of pipe on . the 
plaintiffs’ well the burden of easement” would increase 
or not. The question was decided not on evidence 
in the case buton inference drawn from the mere 
existence of pipe ‘that the burden of easement would 
necessarily increase: 
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Held, that the question was one of fact but since 
it was decided asa question of law, the decree re- 
sulting from such decision was bad and ought to be set 
aside in. second appeal. ` 


S. A. from the decision of the Civil Judge, 
Budaun, dated September 26, 1938. l 


À Mr. Waheed Ahmad Khan, for the Appel- 
ants, ` 
Mr. S. B. Johari, for the Respondents. 


Judgment. — Plaintiff No. 1, Bhola Nath 
and his son Babu Ram, plaintiff No. 2, are the 
owners ofa house in village Keli in Budaun 
District. Adjoining this house and to its ` 
north is a cattle shed or an enclosure for 
tying cattle owned by defendant No. 1 Pahal- 
wan Singh and his two sons Gajju Singh and 
Arman Singh, defendants Nos. 2 and 3: For 
a long time past the water of plaintiffs’ 
house had flown through a.drain which 
passed through defendant’s enclosure on to . 
public way. In the beginning of 1937 defen- 
dants closed this drain on their side of 
enclosure having put up a cattle trough over 
it and they stopped the flow of water from _ 
the plaintiffs’ side of the house. As a result ~ 
the plaintiffs brought a suit in the Court of 
the Munsif of Budaun against the defen- 
dants for opening up of the closed drain 
and for an injunction restraining the defen- 
dants from causing any obstruction to the 
flow of water from the plaintiffs’ house and 
for Rs. 10 as damages caused to plaintiffs’ 
wall by logging of water. The plaintiffs 
claimed that their water had flowed for over 
20-years and that they had acquired an ease- 
ment to flow water. The defendants denied 
this right. They asserted that the water of 
the plaintiffs’ house had flowed on tothe 
east and not to the north, and on this 
simple issue of fact the case was tried by 
the learned Munsif and he found that over 
20 years’ user was established but damage 
was not proved.- He accordingly ordered the 
drain to be opened and granted the injunc- 
tion prayed for. On appeal by the defendants 
the learned Civil Judge dismissed the plain- 
tiffs’ claim. The learned Judge has affirmed 
the finding of the learned Munsif with re- 
gard to over 20 years’ user but he has found 
that the plaintiffs faccording to their own 
and their witnesses’ statement had some 
time about two years prior to suit put up a 
pipe on their well, which formerly was 
without a pipe and this putting up of the 
pipe would increase the burden of easement 
and amounts toa variation of easement and 
the plaintiffs are therefore not entitled to the 
reliefs claimed for, ` 

In ‘the trial Court no -plea was raised by | 


a 


sm 
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the defence to the effect that ‘any substantial 
increase had been made by the plaintiffs in 
the burden of easement and no evidence was 


led ‘on this topic and no finding was arrived | 


‘at. The defendants appealed to the District 
‘Judge, andin the memorandum of appeal 
also no specific plea was taken on this point. 
It is true that inthe map which was filed 
with the plaint and in the map which forms 


part of the decree in the suit a pipe is shown . 


to have been fixed in the plaintiffs’ house 
connected with the drain in dispute and the 
plaintiffs and one of their witnesses deposed 


at the trial that the pipe had been in exis-. 


tence for about two years, but it was not 
suggested in evidence that the fixing of the 
pipe would in any way increase the burden 
of easement and as I have said above the 
point was not investigated and no evidence 
was led. From the mere fact that the pipe 
had existed for two years the learned Judge 
has drawn the inference that the burden: of 
easement would necessarily increase. His 
argument apparently is that where a pipe 
has been put on a well there would be 
greater drawing of water and consequently 
more water would flowin the drain and so 
the burden of easement would be increased. 
The plaintiffs have made this second appeal 
to this Court and they complain- that the 
learned Judge has decided the case against 
them upon anew point and further he has 
decided a question of fact as a question of 
law. I feel that there is substance in this 
complaint. 

Whether by fixing of pipe the burden 
would increase or notis a question of fact 
to be decided upon “evidence in the case. It 
. does not appear from the record what was 
the flow before and what has been the flow 
after the pipe was fixed on. From the fact 
that for two years prior to the suit the pipe 
had existed and no complaint was made by 
the defendants and from the fact that even 
at the trial the defendants did not raise the 
question of increase of burden an inference 
may well be drawn that there has been no 
substantial increase in the burden of ease- 
ment. In some cases particularly if a small 
pipe is put up the flow of water may be regu- 
lated and may be a convenience to the 
servient tenement.” In-any case, from the 
mere fact that a pipe has existed for two 
years an inference could not be drawn as a 
matter of law that there has been so much 
ancrease in ‘the burden of easement so as to 
destroy the’ easement. It is however not 


necessary to decide this point as Mr. Wahid: 


Ahmad Khan. who appears for the plaintiffs 
undertakes on behalf of his client to remove 


Lal 
the, 
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‘the pipé and to restore the easement to its 
original condition and he prays that an 1n- 
‘junction may be granted to him subject to 


his removing the pipe and restoring the 
easement as it was before the pipe was fixed, 
This seems tome to be a reasonable request. 
I allow the appeal, by setting aside the 
decree of the lower Appellate Court and 
restore that of the Court of first instance 
subject to this modification, that the plain- 
tiffs undertake to remove the pipe within 
two months from to-day and in case if the 
pipe is notso removed the defendants will - 
be entitled to have it removed by an appli- 


cation to that Court and through an officer 


of the Court and the plaintiffs will-be res- 
ponsible for costs of the removal of the pipe. 
The plaintiffs will have costs throughout up 
to this stage. aa 

D. Appeal allowed. 


NAGPUR HIGH COURT 
Civil Revision No. 41 of 1938 
November 23, 1938 
_ Boss, J. 
BABULAL AND ANOTHER—A PPELLANTS 
Versus ; 
KISHANSINGH AND ANOTHER— 


OPPOSITE PARTY 

Provincial Small Cause Courts Act (IX of 1887), 
Art. 35 (b), (j) s. 15—Suit for damages for wronge 
ful seizure of cattleand their subsequent impound- 
ing, by servant of defendant—Suit, if can be filed 
in Small Cause Court —Seizure by servant—Liability 
of master. 

The word “arrest” is a technical term and it is 
used in relation to the arrest of a person, When an 
animal is taken possession of, the technical term is 
seizure and not arrest. The word “arrest’’ in Art. 35 
(b) Prov. Small Cause Courts Act, does not apply to the 
seizure of animals. 

. So far as the words “restraint’’ and ‘‘confinement”’ 
are concerned,- they also relate to well-known heads 
of tort. Actions for wrongful confinement do not in- 
clude the confinement of animals. If an animal is 
seized it is ee on the same footing as any other 
property and the action in tort becomes therefter for 
conversion and not for wrongful confinement. Con- 
sequently Art. 35 (b) has no application to a case of 
a wrongful seizure of cattle with their subsequent 
impounding. . 
he concluding words in cl. (7) of Art. 35 are“‘im- 
proper execution of any distress, search or legal pro- 
cess’. Itis clear from this that the clause is refer- 
ring to the execution of legal processes as understood in 
India. Where the cattle are not taken “asa pledge” 
nor are they taken “‘for the recovery of rent’, their 
seizure cannot amount to distress either within the 
meaning of‘the English Law ‘or within Art. 35 (D. 
Hence a suit for damages for wrongful seizure and 
impounding of cattle by, a servant is maintainable in 
Court of Small Causes. Lloyd v. Grace Smith & Co. 
(1), referred to. | J eS oe 
this type, express authority of the 


In an action of 
master is not necessary. All that is required is’ that — 
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the servant should have been acting within the appa- 
rent scopeof his authority and in the course of his 
employment. -When he seizes the cattle, he is doing 


that for which he had been employed. If he happens 


to exceed his authority that would not make his action 
any the less in the coùrse of his employment. Then 
as regards the scopeof his authority, when he seizes 
-the cattle for that very purpose, he is clearly acting 
Within the apparent scope of his authority, and that is 
all that is necessary. 


C. R. App. for revision of the decree 
of the Court of the Judge, Small Causes, 
Khandwa, dated November 21, 1937 in Civil 
Suit No. 2675 of 1936. 


_ Mr. R. S. Dabir, for the Applicants. 
Mr. Fida Hussain, for the Opposite Party. 


Order.—This is an application for revi- 
sion arrising out ofa suit instituted in a 
Court of Small Causes for damages. The 
plaintiffs case ig that while his cattle were 
proceeding to Ashtariya jungle, they were 
seized by the servant of the defendants and 
sent to the pound.” “If isfound by the lower 
Court that the cattle were seized from the 
road on which they had every right to be 
and that consequently the seizure was wrong- 
ful. The claim has consequently been 
decreed fora sum of Rs.-8. The defen- 
dants who are the malguzars apply in re- 
vision, ; | 

The first objection raised is that the Small 
Cause Court had no jurisdiction to entertain 
the suit because of Art. 35 (b) and (j) of 
the. Prov. Small Cause Courts Act read 
with s. 19. 

Clause (b) of Art. 35 states that a. suit 
for compensation for “wrongful arrest, re- 
straint or confinement” is excluded from the 
competency ofa Small Cause Court. It is 
stated that the seizure of the cattle in this 
case together with the subsequent impound- 
ing amounted to either a wrongful arrest or 
a restraint or a confinement. It was argued 
that cl. (a) is expressly confined to persons 
and that ‘therefore when cl. (b) is not so 
confined, it must mean that the arrest ete. 
can be not only of persons but also of 
animals such as cattle, Iam unable to agree. 
The word “arrest? isa technical term and 
it is well known that it is used in relation 
to the arrest of a person. When an animal 
is taken possession of, the technical term 
is seizure and not arrest. This term “seizure” 
is to be found in the Cattle Trespass Act 
as also.the words “detention” and “impound- 
ing’. Therefore, the word “arrest” certainly 


does not, in my opinion, apply to the seizure 


ot animals. 


So far as the words “restrained” and “‘con- 


finement” are concerned, they also relate 
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to well known heads of tort. Actions for 
wrongful confinement are well known and 
they certainly do not include the confinement 
of animals. If an animal is seized’ it is 
placed on the same footing as any other 


_property and the action in tort becomes. 


thereafter for conversion and not for wrong- 
ful confinement. I am clear then that Art. 30: 
(b) has no application. 

Tufning next to cl. (ù that deals. with 
illegal and improper or excessive distress 
etc. and with trespass committed in the execu- 
tion of any such distress. My attention was 


drawn toa passage from Clerk and Lindseil 


on Torts in which the word “restraint” is. 
used with reference to cattle apart from any 
judicial proceeding. It was argued therefore 
that that clause in Art. 35 is not con- 
fined to judicial proceedings. With this also: 
I am unable to agree. 

The concluding words in that clause are 
“improper execution of any distress, search 
It is clear from this that 
the clause is referring to the execution 
of legal processes as understood in India. 

As regards the passage from Clerk and 
Lindsell on Torts, that must be read in re- 
lation to the English Law with which it is 
dealing. “Distress” is defined in Stroud’s 
Judicial Dictionary, Vol. I, p. 555 thus: 

“A distress is one of the most ancient and effectual 
remedies for the recovery of rent. It is the taking, 
without legal process, cattle or goods as a pledge to 


compel the satisfaction of a demand, the performance 
of a duty, or the redress of an injury.” 


No such right is conferred upon anybody 
in India, and in any case the cattle in ques- 
tion here were not taken “as a pledge’ nor 
were they taken “for the recovery of rent.” 
Consequently, their seizure cannot amount ; 
to distress either within the meaning of the 
English Law or within Art. 35 (7). The suit 
was, therefore, In my opinion rightly en- 
tertained. 

It was then argued on the merits that of 
the two persons sued there is nothing to in- 
dicate that the second defendant Fathusa 
authorised the servant in-question who, it 
was admitted, was also his servant, to seize 
the cattle. But in an action of this type, 
express authority of the master is not neces- 
sary. All that is required is that the servant 
should have been acting within the apparent 
scope of his authority and in the course of 
his employment. See 27 Halsbury’s Laws 
of England, p. 485. The law-has been con- 
siderably changed since the decision of the 
House of Lords in’ Lloyd v. Grace, Smith 
& Co. (1). 

(D) (1912) A C 716; 81L J KB. 1140; 107 L T 531; 
56 S J 723; 28 T L R 547. Mees x : 


- 


: ae to decide disputed rights between the 
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It was then urged that if that is so, then 
the servant was not acting either in the 
course of his employmeut or “within the scope 
of his outhority because he had not been 
authorised to seize the cattle proceeding upon 
their lawful ways on what might be regarded 
as the village high-way. There can, in my 
opinion, be no doubt that the servant was 
acting in the course of his employment. 
He was employed, among other things, to 
seize the cattle trespassing upon his master’s 
property. When, therefore, he seized the 
cattle, ,he was doing that for which he had 
been employed. If he happened to have exceed- 
ed his authority that would not make his ac- 
tion any the less in the course of his employ- 
ment. Then as regards the scope of his 
authority, it is clear that he was employed, 
among other things, to seize cattle‘so tres- 
passing. Therefore, when he seizes the 
cattle for that very purpose, he is clearly 
acting within the apparent scope of his 
authority, and that is all that is neces- 
sary. 

The decision of thelower Court is there- 
fore right and the application is dismissed 
with costs. 

D. Application dismissed. 


SIND CHIEF COURT 
. First Appeal No.38 of 1938 
i October 17, 1940 ` 
Davis, © J. AND TYABJI, J. 
GHANSHAMDAS GOPALDAS— 
DEFENDANT No 2—APPELLANT 
VETSUS 
- KHUDABADI AMIL CO-OPERATIVE 


' CREDIT BANK Lro., HYDERABAD 


(SIND) AND ANOTHER — PLAINTIFFS— - 
RESPONDENTS 
Civil Procedure ‘Code (Act V of 1908), O. XXI, 
7. 66-—Judge proceeding under O. XXI, r. 66 after 
summary inquiry and purporting to decide disputed 
rights between parties — ‘Decision is- interlocutory— 
Order for notification of lien made. on application by 


third party moving on behalf of those for whose . 


benefit lien was to accrue—Appeal, if lies. 

Even if the Judge should ` proceed under O. XXI, 
r. 66, Civil. P. O.,-after a summary inquiry and pur- 
arties, that 


ecision would be an interlocutory decision. It would be 


“an interim decision and would not be final and binding 


upon the parties. - 88 Ind. Cas. 332 (2), relied on. 
An order under O..XX1, r. 66 for notification of liens 


“made upon .an application madenot by the judgment- 


debtor, or by the judgment-creditors, but by third 
arties' moving on behalf of those for whose benefits the 


-liens were‘to accrue is sn -administrative and not the ; 
, Judicial ordér. passed bythe J re 
. peal would lie against such an order; 


-Thereforé, no ap- 
92 Ind. Cas. 644 


"e 


Q), reliedon, =e 
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F. A. against the order of the First Class,. 
Sub- Judge, Hyderabad, dated May 9, 1938. 
i Mr. Khanchand Gopaldas, for the Appel-. 
ant. 


Mr. a M. Eidnani, for Res-. 
pondent No. 1° 


Mr. Fatehchand Assudomal, for the Inter- 
venors. 


Davis, ©. Jd —This. purports to be a 
first appeal against an order of the First: 
Class Subordinate Jud ge of Hyderabad dated. 
May 9, 1938, amending a sale proclama- 
tion giving certain particulars under O, XXI,. 
r. 66, Civil P. ©. A preliminary point was: 
taken that no appeal lies against this order 
because there was no judicial determination of 
any rights between the parties within the 
meaning of s.2 (2), Civil P. ©. and that 
it was an administrative order only con- 
taining directions of the Court as to the 
intimation which should be given to intend- 
ing purchasers of incumbrances or alleged 
incumbrances upon the property to be 
sold. Reliance was placed by’ Mr. Fateh- 
chard in support of his argument, that no 
appeal lay against this order, upon ‘a judg-- 
ment of the Allahabad High Court in 
Mahomed Zakaria v. Kishun Narain’ (1),. 
and upon the decision of the- Patna “High 
Court in Mohit Narain Jha v. Thakar 
Jha (2). Now, ib is clear that all orders. - 
‘passed under O. XXI, r. 66, Civil P ©. 
are not appealable; for instance, refer- 
ence to -O. XLIII, Civil P. ©: will show 
that an appeal-lies against certain orders. 
made under certain rules of O. KAT; Civil 
P. C. Butan order under r. 66 is not men- 
tioned among them. But in the course of 
‘arguments on the question whether an appeal 
would or would not lie, it became clear that 
the principal objection of the judgment- 
‘debtor and the judgment-creditor to this 
order of the Subordinate Judge was not 
that he had directed notice of these alleged 
‘incumbrances or liens to be given in the 


proclamation of sale, but he had said that: 

“It is admitted that the property sought to be sold! 
along with other property is subject to a .lien under the- 
decree of the Court of the Judicial Commissioner of 
Sind, namely, No. 1128 of 1922.” 


Further it appeared that he had proceeded’ 
in. that same order to decide that the decree 
need not be considered time-barred because 
certain liens related to the marriage expenses 
of daughters of the family who were not yet. 


married. And the learned Advocates for the 
san 48 A 260;, 92 Ind. Cas. 644; A I R.1926 “All. 


oe Pat. 731; 88 Ind. Cas, 332; A IR 1925 -Pat 
500; 6 P LT 843 (S B). NAN Sg 
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judgment-debtor and, the judgment-creditor 
argued that so far as these statements in the 
order could be taken as a judicial deter- 
mination of the rights between the parties, 
there was here something more than a mere 
administrative order and whick would there- 
fore be appealable, or, in” any circum- 
stances, if the Judge had exceeded his 
jurisdiction under O. XXI, r. 66, Civil P. C. 
an application in revision would lie. The 
learned Advocates for. the judgment-debtor 


particularly complained that whereas it. 


was said that he had admitted that this 
property was subject to a lien, although he 
had notice of the proceedings relating .to, the 
sale proclamation he had no. notice of 
.. the further proceedings relating to the 
amendment of the sale proclamation in which 
the order of the learned Judge now complain- 
ed against was made. And it does appear 
from the record that neither the judgment- 
debtor nor the judgment-creditor made any 
-such admission as the learned Judge states 
and it does appear that the judgment-debtor 
did not have notice of these further proceed- 
‘ings in which this amendment of the. sale 
proclamation was ordered. ae P 
But both the learned: Advočates say 
that so long as it is made. clear that this 
order is an administrative: order only, that 
it gives no judicial finding or determina- 
tion as to the rights between the parties, 
-as for instance on the question of the.ex- 
istence of any lien, or on the question 
whether the decree was or was not time- 
-barred, they: have no objection to urge ‘to 
“this order régarded only as an adminis- 
trative “Order, ‘which will not bind them or 
‘their legal representatives as a. judicial 
` determination of rights, which may be the 
“subject of further proceedings. The fact 
. ‘that- we- do not. think an appeal will lie 
. .from an order’ of this nature under O. XXI, 


_r. 66, Civil P. C. appears to-us to ~make: 


it clear that we regard the order as an -ad- 
ministrative order only and not as an order 
-containing a judicial determination: of the 


rights of the parttes; for instance, in Mahomed 
Zakaria v. Kishun Narain (1) Mukherji; J. - 


‘referring to- the fact that in the ` case 


-before him the. Judge gave directions that ` 


notice of an alleged claim should be entered 
in the sale proclamation, and referring to 
“the question as to whether an application 
‘in revision’ “would lie against the order 
-of the Judge said (p. 263%): 


“The-Judge was bound, in the interest of intend- 
ding purchasers, to give them as much information as 
-possible about the property which he was going to sell. 
~ *Page of 48 A.—[Ed.] os ve 


S 
| . 
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If Muhammad Hafiz and. others had a bona fide 
claim, it did not matter whether it was going to 
succeed or going to fail, the Judge could not enter 
into that intricate ‘question. He was, in my opfnion, 
bound to*tell the intending purchasers that there was 
such a claim and that they might.be ‘aware of it. 
The order, therefore, was perfectly correct and it is- not 
open to question by way of revision.”’ 


. It is in the light of these “words that 
the order of this learned Subordinate 


-Judge “dated May 9, 1938; should be re- 


garded. In Mohit Narain Jha v. Thakan 
Jha (2) a distinction was drawn between a 
mere intimation to be givyen in proceedings 
under O, KAI, r. 66, Civil P. C. of incum- 
brances upon the property and the deci- 
sion as to whether such incumbrances-did 
or did not exist. It .was pointed out in 
that judgment that under O. XXI, r. 66, 
Civil P. C.. after notice to the decree-holder 
and the judgment-debtor both parties are 
entitled to apply to the Court asking it 
to state in the sale proclamation such par- 
ticulars as they think proper, but when 
there is a difference between the decree- 
holder and the judgment-debtor as regards 
any of the particulars to be stated in the 
sale proclamation, the Court is to make a 
summary inquiry and pass orders after 
such inquiry. Oneitem of the particulars 
that to be stated in the sale proclamation 
is as regards incumbrances to which the 
property sought to be sold is liable. Again, 
another particular to be stated as provided 
by .cl. (e), sub-r. (2) of r. 66 of O. XXI, 
Civil P. C.is “every other thing which the 
Court considers material for a purchaser to 
know in order to judge of the nature and 
value of the property”; and the learned 
Judge came to the conclusion that in such 
a summary inquiry there was no final deter- 
mination, no final order as to the rights 
in dispute; there was merely an interlocu- 


tory order after a summary inquiry which 


would not operate as res judicuta in a 


subsequent proceeding. 


n Therefore, even ifthe Judge should pro- 


_ ceed under O. XXI, r. 66, Civil P, C. after a 
„summary inquiry and purport to decide 


disputed :rights between the. parties, that 
decision would be an interlocutory deci- 
‘sion; it would be an interim decision and . 
would not be final and binding upon the 

parties. Furthermore in the case before us. 
the application for. notification of thesé 
liens was made not by the judgment-debtor, 
or by the judgment-creditors, but by third 
parties moving on behalf of those for whose 


. benefits the liens were to accure. This, 


we. think, emphasises the administrative 
and not the judicial nature of -this order 


t 
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d 
passed by the Judge under O. XXI, `r. 66, 
Civil P.O.” We think, therefore, no appéal 
would lie against this order. So far as the 
costs are concered, however, ‘we think, in 
view of the fact that there are words in this 
order which might hereafter. have been 
the subject of dispute and litigation among 
the parties, ‚that : while we dismiss the 
appeal, we should.make no order as to costs. . 


“Order accordingly. 


ne 


NAGPUR HIGH COURT 
Criminal A:ppeal No. 2 of 1941 
= February 26, 1941 
. GRILLE AND GRUER, JJ. 
PROVINCIAL GOVERNMENT, 


“ 
+ 


_.» CENTRAL PROVINCES anp BERAR 


— APPELLANT 
VETSUS 


NEMICHAND— AccusED— RESPONDENT 

` C. P, Municipalities Act (II of 1917), s. 179 (D), 
“(b-1) —Bye-law under, by Bina Municipality —Bye-law 
No. 11—Buyers to satisfy themselves as to quality of 
commodities before ‘they are putto auction—Bye-law 
held not ultra vires as being in restraint of trade and 
unreasonable. | 

‘The chief feature of the market mentioned ins. 179 
(1) (b-1), C. P. Municipalities Act is the putting up of 


grain to.‘auction, and rules regulating these auctions’ 
Such rules, if - 


thereby regulate the use of the market. 
wisely framed, afford salutary protection to sellers and 
purchasers alike and secure stability in trading and 
avoid needless disputes. No doubt, the bye-laws must 
be reasonable and not repugnant to the general law. 
Rules and bye-laws made under statutory powers 
enforceable by penalties must, on pain of invalidity, 
be not unreasonable, nor in excess of the statutory 
power authorising them, no rrepugnant to that 
statute orto the general principles.“of law. Courts of 
Justice are slow to condemn Municipal bye-laws as in- 
valid, on .the supposed ground_ot unreasonableness, 
and support them if possible by a ‘benevolent’ inter- 
pretation, crediting those who have to administer them 


With an intention to do so in a reasonable manner, and” 


with being the best Judges whether a 
law is required in their--district or not. 
[English case-law referred to.] b : 
If a bye-law can be divided, one part may be rejected 
as bad while the rest may be held to be good. . Strick- 


particular by- 


land v. Hayes (4), Saunders v. South Hastern~Ry. (5), 


Clark v. Denton (6) 
relied on. tee Pe f — 

The bye-law No. 11 framed under ‘s-.179 (1) (6-1) by. 
Bina Municipality which was alleged to be- ultra -vires 
was as follows: “Buyers shall.satisfy themselves as 


and Dyson v. L.d N. W. Ry (7), 


. to the quality of any commodities before these are put 


to auction. They shall not be ‘allowed to cancel any 


‘purchase on the ground that they. had. not’ inspectéd . 


the commodities or commodities . were not up to 
sample’ 7 ne ee 

Held, thatthe first rule applicable to purchase of a 
specific article is that of“ “caveat emptor’’.- According 
to s. 16 (2) of the Sale of Goods Act there is ar implied. 
condition that the goods shall‘be of merchantable 
quality but with the important proviso that if the buyer 
has examined the goods there shall be -no implied con- 


195—47 & 48 
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of the Magistrate, Second Class, 
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"dition as regards defects which such examination ought 


to have revealed. It would be just the same if he had 
an opportunity of examining and did not take advantage 
of it. Thus, the bye-law under examination in no way 
goes against the general rule of contract or the provi- 
Biofis of the Sale of Goods Act. On the contrary it 
simply emphasiæs them. Nor could it be said that 
such a provision =hampers trade. On the contrary it 
should*help trade by introducing certainty into dealings 
and making people careful and avoiding subsequent 
futile disputes:' Consequently the bye-law was not 
wltra vires. 


Cr. A: from: an order of the Court 
Khurai, 
dated September: 23; 1940, < 
Mr. W. R. Puranik, Advocate-General, for 
the Appellant... ~ i 
~ Mr. W. B. Pendharker, for the Ac- .: 
cused, = 0 x He a 


Judgment.—This is dn appeal by the 
Provincial Govt. against the acquittal of one 
Nemichand Jain of the offence of breach 
of a bye-law framed by the Municipal 
Committee, Bina. On April 27, 1940, the 
accused purchased in auction in the. Muni- 
cipal market a bag of linseed from one. 
Summa. Later he refused to take delivery 
saying, ‘according to .the prosecution, that 
there was a lot- of mud mixed with the 
linseed. The bye-latv’ No.-11 which he is 
alleged to have violated has been translated 
as follows : 

‘*Buyers shall satisfy themselves as to -the quality of 
any commodities before these are put to auction. They 
shall not be allowed to cancel any purchase on the 


ground that they had not inspected the commodities. or 
commodities "were not up to sample.” 


‘This bye-law purports to be made under 
s. 179 (1) (b) of the Central Provinces Muni- 
cipalities Act. The respondeérit’s defence, 

. was twofold: First, he did not take deli- - 
very of the linseed because the seller had: - 
refused to weigh unless the price ‚was first 


: paid: therefore on. the facts he “has not ` 


broken the bye-law. ‘Secondly. the bye-law 
.is-void and ulira ‘vires. (a) because it is 
_made, under s. 179 (1) (b)-which gives no 
. authority..for the making ef such a bye-law, 
and (b) becausé in.any case -it.is an unrea- 


“sonable, interference with trade, and does... 


not. come under the head of regulating the 
¿usé of markets mentioned-in s. 179 (1) 
.(b-I)- The trial Court has disbelieved the 
defėénce evidence and- upheld the proseċu- < 
tion version. about the facts. It also holds ` 


. that the bye-law was really made under 


s. 179 (1) (6-1) which was then in force and 
the mention of s. 179 (1) (b) is a clerical mis- 
take. On the third point, however, the trial 
Court held that the bye-law is in restraint of. 
trade, and as the Municipal Committee was 
“not expressly authorized to pass such a bye- 
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law it is ultra vires. Accordingly the ac- 
cused was acquitted. ~ 

Learned Counsel for the respondent sup- 
‘ports the acquittal on all the grounds pre- 
viously urged. The point about the sfb- 
section of s. 179 need not detain us. The 
word ‘markets’ used to appear in sub-s. (b). 
When sub-s. (b-1) was enacted it was taken 
out of (b) and put into (b-1): Therefore 
at all times the Municipal Committee was 
entitled to pass bye-laws for regulating 
markets and a wrong reference to the sub- 
section is merely a clerical mistake which 
could never make the bye-law void. 

A perusal of the ‘record convinces us that 
the,reason why the linseed was refused was 


as stated by the prosecution. This is de- 


posed to by the Tax Moharrir Mohan 
Prasad (P. W. No*3), Mudammad Hafiz (P. 
W. No. 4), Municipal Committee member, 
and Summa the seller (P. W. No. 6). The 
evidence in support of the accused's ver- 
sion is that of Ganeshprasad Weighman, 
(D. W. No. 1) Budhua (D. W. No. 2), a coolie 
and Kanchhedilal (D. W. No. 3), another 
weighman. Their evidence is flimsy, and 
the facts they state are most improbable, 
D. W. No. 1 has a grudge against the Muni- 
cipal Committee while D. W. No 2 works in 
accused’s shop. The evidence of D. W. No. 3 
is vague. We uphold the finding of the trial 
Court on this point. 


. We have no doubt: that such a bye-law 
does fall under the heading of regulating 
the use of markets. The chief feature of 
the market is the putting up of grain to 
auction, and rules regulating these auctions 
‘thereby regulate the use of the market. 


Such rules, if wisely framed, afford salu- ’ 


tary protection to sellers and purchasers 
alike and secure stability in trading and 
avoid needless disputes. No doubt, the bye- 
laws must be reasonable and not repugn- 
ant to the general law. The principles to 
which they must conform will be seen from 
the following quotation: Maxwell's Inter- 
pretation of Statutes, 8th edition, p. 260: 

“Rules and bye-laws made under statutory powers 
enforceable by penalties ......must, on pain of in- 
validity, be not unreasonable, nor in excess of the 
statutory power authorising them, nor repugnant to 
that statute orto the general principles of-law.” 


. Page 261 : 

“Courts of Justice are slow to condemn municipal 
bye-laws asinvalid, on the supposed ground of un- 
reasonableness, and support them jf possible by a 
‘benevolent’ interpretation, crediting those whohave to 
administer them with an intention to do so in a reason- 
able manner, and with being the best Judges whether 


a particular bye-law is required in their district or not.” - 


‘Halsbury’s. Laws of England, Vol, 8, 


~~ 
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“A bye-law most not be repugnant tothe general 

law. Itis not repugnant ‘merely because it supple- 
‘ments the general law and deals with something which 
is not dealt with by the general law. But it must not 
alter, either expressly or by necessary implication the 
general law by making that lawful which the general 
law makes unlawful, or that unlawful which the 
general law makes lawful.” 
~“ Kruse v. Johnson (1); é . 
- “The Court ought to be slow to hold thata bye-law 
jg void for unreasonableness. A bye-law . ...ought to 
be supported unless it is manifestly partial and unequal 
in its operation between different classes, or unjust, 
or made in bad faith, or clearly involving an un- 
justifiable interference with the liberty of those sub- 
ject to it.” 

Gentel v. Rapps (2): . 

“A bye-law is not repugnant to the general law 
merely because it creates a new offence, and says that 
something shall be unlawful which the law does not 
say is unlawful, - ... (It) isrepugnant if it adds some- 
thing inconsistent with thé provisions. of a statute 
creating the saine offences; but if it adds something 
not inconsistent, that is not sufficient .to make the bye- 
law bad as repugnant.’’ o. 

Now let us apply these principles to the 
facts of the present case. For the respon- 
dent reliance is placed on Merchand, 
Kareligunj v. Notified Area Committee (3). 
There the-facts were different. It was held 
that a bye-law prohibiting traders from de- 
manding or accepting customary deductions 
on account of charity, gratuity or services 
of private persons, was in excess.of the 
power conferred on the Municipality. We 
have some doubt about the correctness of 
that decision, but it might be supported on 
the ground that the custom of the market, 
unless obviously unreasonable, should not 
be interferrea with. However that may be, 
each bye-law must be judged. on its- own 
merits or demerits. i l 


It is admitted that this was not a sale 
by sample. The bag of linseed was there 
exposed in the market and could have been 
examined. Kunjilal (P. W. No. 5), another 


bidder, says that Nemichand and he both 


had examined the linseed before bidding. 
Even if Nemichand did not, he had the 
opportunity of doing so. The first rule ap- 
plicable to purchase of a specific -article 
is that of ‘‘caveat emptor”. According to 


“s. 16 (2) of the Sale of Goods Act there is 


an implied condition that the goods shall 
be of merchantable quality but with the 
important proviso that if the buyer has 


(1) (1898) 2 QB 91; 671. J Q B 782; 73LT 647; 46 
W R 630;62 J P 469; 14 TLR 416. gan 

(2)(1902) 1 K B 160 (166); 71 LJ K B105;85 LT 
R W R 216; 66 J P 117; 29 Cox. © C 104;18 T L 

(3) A I R 1933 Nag. 68; 142 Ind. Cas..857; 34 Cr, L 
2 aes sae 168; Ind, Rul. (1933) Nag. 139; (2933) 
Cr. Cas, 297. : 
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examined the goods there shall be no im- 
plied condition.as regards defects which 
such examination ought to:have revealed. 
It would be just'the same if he had an 
opportunity of examining and did not take 
advantage of it. Thus, the bye-law under 
examination in no way goes against the 
general rule of contract or the provisions 
of the Sale of Goods Act. On the céntrary 
it simply emhasizes them. Nor can we 
concede that such a provision hampers trade. 
On the contrary it should help trade’ by 
introducing certainty into dealings and mak- 
ing people careful and avoiding subsequent 
futile disputes. One argument advanced 
without. much conviction was that at least 
the last part of the bye-law forbidding the 
rejection of commodities because they were 
not up to sample is an unreasonable res- 
triction, and it is urged that if one part 
of the bye-law is void the whole of it be- 
comes ultra vires. We do not at all con- 
cede that even the second part is unreason- 
able. But assuming that it is, the reference 
quoted by learned Counsel himself. shows 
ihat there is strong weight of authority in 
favour of separating a bad part ofa bye- 
law from a good part where that can be 
done instead of declaring it all void. The 
passage. occurs in Craies’ Statute Law, 4th 
edition, p 280, and we rely on the dictum 
of Lindley, L. J., in Strickland v. Hayes 
4): - o 
i R is plenty of authority for saying that if a 
bye-law can be divided, one part may be rejected as 
bad while the rest may bé held to be good.” 


That later judgment of the Appellate 
Court is of greater authority than the pre- 
vious judgment of Cockburn, CO. J, in 
Saunders v. South Eastern Ry. (5), in which 
he said that a bye-law being entire, if it 
be unreasonable in any part shall be void 
for the whole. That dictum which is re- 
lied on by the respondent does not seem 
to have been followed elsewhere. On the 
contrary the opinions in’ Clark v. Denton 
(6), and in Dyson v. L. & N. W. Ry. (7), are 
that a bye-law if severable can be good in 
part and bad in part. We conclude there- 
fore that there was no good reason at all 
for declaring this bye-law to be ultra vires 
or void. l 

We allow the appeal and convict the ac- 
. cused of a breach of this bye law. No. ll. 

(4) (1896) 1 Q BD 290 (292); 65L JM C55; 74 
LT 137; 44-W R 398; 18 Cox, C C 244; 60 J P 
6) (1880) 5 Q BD 456 (463); 49LJ QB 761:43 LT 
281; 29 W R 46; -44 J P 981. . 

(6) (1830) 1 B.& Ad. 92;8 L J (OS)K B 333. . 

(7) (1881) 7 Q B D 32; 50L JMO 78; 44 LT 609; 29 
W R565; 45 J P 650. tong Sj si 
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The learned Advocate-General assures us.. 
that this appeal is brought -merely to vin-. 
dicate the bye-law and he is not interested 
in pressing for a substantial penalty. We 
treat the offenge as a technical one and fine 
the accused Re. 1 only. 


D. | Appeal allowed. 


OUDH CHIEF COURT 
Criminal Appeal No. 77 of 1941 
May 17, 1941 ' 
' GHULAM HASAN, J. 
ISRAR HUSAIN AND ANOTHER— ` -` 
; APPELLANTS 
' VETSUS m 
EMPEROR—COMPLAINANT—RESPONDENT 
Criminal trial—Trial by Jury—Charge under 
ss. 366, 368, Penal Code (Act XLV of 1860)— Judge 
should put before jury evidence favourable to both 
sides—Age of girl—Lawful guardianship—Minor 
girl leaving house of guardian—Effect—Misdirec- 
tion—Mere reading of section, is not enough—V er- 
dict perverse—If can bz set aside—Criminal Proce- 
dure Code (Act V of 1898), s. 297. 
In a trial under ss. 366 and 368. I. P. C.. the evi- 


‘dence for the defence that the girl used to work open- 


ly for the accused by making purchases on his behalf’ 
and the people of the girl who were living just near 
the house of the accused, were aware of this, whether 
true or false, has an important bearing on the case, ` 
and, if true, is sufficient to negative the case of enti- ` 
cement, confinement or concealment. The jury are 
entitled to know the entire evidence for and against 
the’ accused, and the fact that this was not brought - 
to the notice of the jury amounts to a non-direction, 
Under such circumstances, the accused have a legi- 
timate grievance that an important piece of evidence 
favourable to them was withheld from the jury, thus 
resulting in a miscarriage of justice. [p. 373, col.-2.}- 

As regards the question of age, where though the 
charge to the jury refers to the evidence of the two 
doctors as well as tothe other prosecution evidence, 
but fails to give an analyis ofthe evidence furnish- 
ed by the entries in the Municipal registers the: 
charge is defective. (¿bid] 

Where a minor abandons the house of her guardian” 


-‘of her own accord and has no intention of returning 


to the house, she cannot be held to continue in the. 
keeping of her lawful guardian. 87 Ind. Cas. 517 
(1) and 30 Ind. Cas. 647 (2), reliedon. [p. 375, col. 1.] 

It is the clear duty of the Judge to explain the 
ingredients of the offence under s. 368 of the I. P. C., 
and to indicate to the jury that they had to find 
upon the evidence produced in the case whether ac- 
cused had any knowledge or not that a minor girl’ 
had been kidnapped by his son. His omission to do 
so vitiates the verdict of the jury.’ Where in -his 
charge to the jury the Sessions Judge does not 
adequately bring out the difference between common 
knowledge, and the existence of grounds for belief or 
suspicion and ‘af any rate the jury fails to understand 
the importance of the difference between those two 
things for the purposes of a conviction under s. 368, 
I. P. C., the verdict ef the jury should be considered 
erroneous within the meaning of s. 423, sub-s.°(2) of 
the’ Criminal P. C. Where’ the accused had no such 
knowledge of the girl having been kidnapped or ab- 
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ducted he does not render himself liable to punish- 
ment under s. 368, I. C., and his conviction under 
that section is not justified in law. [p. 375 cols. 1 & 2.) 

{Case-law relied on.] ` 

It is the duty of the Judge to explain to the jury all 
the essential elements of the offences „charged against 
the accused and togive directions onthe law so as 
to make the law clear in relation to the facts of 
the case and’ the evidence adduced. The mere 
reading of the sections tothe jury does not amount 
to explanation of the law. 185 Ind. Cas. 382 (4), refer- 
ted to. [p. 375, col. 2.] - : ! 

It is not the practice of the High Court to interfere 
with a jury verdict if it is a reasonable verdict but 
where the verdict of the majority in a case is both 
unreasonable and perverse, the High Court will not 
have the slightest hesitation in setting it aside: 112 
Ind. Cas. 103 (5) and Jury Ref. No.1 of 1941, relied 
on. [óbid.] 

Cr. A. against the order of the Assistant 
Sessions Judge of Malihabad, Lucknow, 


dated February 22, 1941. 


` Messrs. H. G. Walford and S. M. Yusuf, 


for the Appellants. i 
The-Govt. Advocate, for the Crown. 


' Judgment.—The appellant Israr Husain 
alias Babu has been convicted by the Assis- 
tant Sessions Judge of Malihabad, Lucknow 
ofan offence under s. 366, of the I. P. C. for 
kidnapping a minor girl and sentenced to 
five years’ rigorous imprisonment. Mehdi 
Husain appellant, who is the father of Israr 
Husain, has been convicted under s. 368, of 
the I. P. C. for wrongfully concealing or con- 
fining a minor girland sentenced to three 
years’ rigorous imprisonment. l 


The accused were tried with the help of a 
jury, which returned an unanimous verdict 
of guilty. The learned Assistant Sessions 
Judge of Malihabad, Lucknow, agreeing 
with the verdict of the jury, convicted and 
sentenced the accused as stated above. 

The facts leading to the offence may be 
briefly stated. Phulia, a minor girl, Khatik 
by caste, disappeared from her house in 
Lucknow on Semptember 11, 1938: Phulia’s 
parents are dead. Phulia’s father Mangal had 
a brother, Sukhi, with whom Phulia lived 
along with her elder brother, Munna, and 
another sister who is married. After the 
death of the parents Phulia was brought up 
by Sukhi and lived with her uncle along 
with her brother and sister. Her age ac- 
cording to the prosecution was stated to be 
less than sixteen years. Munna after hav- 
ing made an unsuccessful search of -Phulia 
madea report of her disappeafance at Police 
Station: Wazirginj on the following day, 
namely September 12. 1938, at aout 845 
p.m. In this report he stated that he did not 
remember. the-age of Phulia but she had 
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become jawan. He further stated that 
Phulia disappeared between 11 P. m. and 2 
A. M. On the night between September 11 and 
12, 1938, with only a dhoti and inspite of 
search she had nct been traced. According 
to Munna, he continued the search of his 
sister till April 25, 1940, when he received - 
information that his sister was present in 
the house of the appellants. He thereupon. 
sought the assistance of one Vishnu Swarup, 
a preacher of Arya Samaj, to recover his. 
sister from the house of the accused. Vishnu 
Swarup gave the information in writing . to 
the Wazirganj Police, whereupon a cadet 
Sub-Inspector with a Police guard was deput- 
ed to go to the house of the accused and re- 
cover the girl. The Police party formed a’ 
cordon round the accused’s house, and after 
a vain search in the rooms of the house for 
some time they eventually secured her by 
ascending a stalr-case where the girl was 
hiding herself in the dark. The girl was 
taken into custody by the Police and was 
sent to the District Jail. She was produced 
before the Civil Surgeon of Lucknow on the 
very next day for medical examination. Lt. 
Col. Clyde, the Civil Surgeon, expressed the 
opinion that the girl was about 15 years of 
age but might be less. The two accused were 
then sent up to stand their trial under ss. 366 
and 368, of the I. P. C. The charge against 
Israr Husain was that he had kidnapped Mst. 
Phulia from her house on the night of Sep- 
tember 11, 1938, and after kidnapping her. 
had kept her as his wife, while the charge 
against Mehdi Husain, his father, was that 
he kept the girl concealed and confined for 
full 19 months and 13 days in his house for 
the same purpose. 

The prosecution produced evidence in re- 
gard to the disappearance of the girl and her 
subsequent recovery from the house of the 
accused. Evidence was also produced to show 
that the girl was under 16 years of age. 

Both the accused pleaded not guilty to the 
charge Israr Hussain, denied having kidnap- 
ped or married the girl. He denied that the 
girl ever lived in his house as his wife or 
that he had ever had illicit intercourse with 
her. He also denied the recovery of the girl 
from his house on April 25, 1940. Mehdi 
Husain made a similar denial. These were 
their statements before the Committing Ma- 
gistrate. In the Court of Session Israr Husain 
stated that Phulia came to his house a year 
ago in the morning and complained that her 
uncle and brother had turned her out about 
a year ago, from the house after beating her 
and that she had been serving different 
people here and there. She asked the accu- 


r 
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ed to keep her in his house to do sundry jobs. 
On her insistence and weeping the ‘acctised 
kept her in his house for making purchases 
from the market and for’ doing other jobs. 
Mehdi Husain admitted in his statement that 
he and his son lived in the house jointly. He 
also corroborated ‘the statement of Israr 
Husain and added that he and his son used 
to give the girl food and clothes for her ser- 
vices which she rendered ‘to all the members: 
of the family. a 
The accused Israr. Husain in his defence 

produced Ex. A, certificate of Rai Bahadur 
Dr. R. N. Bhatia, to prove that the girl was 
about 19 years of age on May 18, 1940, when 
Phulia was examined by him-under the 
orders of Court on the application of the ac- 
cused. He also produced Sheo Prasad, Ver- 
nacular record keeper of the Lucknow Muni- 
cipal Board, (D. W.No, 2), to prove certain 
entries in the register of births and deaths. 
Showing that Munna, her brother, was born 
on April 5, 1916, that Mst: Bilasa, her mother 
died on June 3, 1923; and Mangal, her father 
died on April 28, 1928. From these entries 
read with oral evidence it was sought to 


prove that Mst. Phulia was above 16 years of . 


age at the time or her disappearance. 

The learned Assistant Sessions Judge in 
his charge to the jury in the first: instance 
mentioned the law applicable to the case and 
then referred to the prosecution and defence 
evidence in the case. - i 
The learned Counsel on behalf of the 
accused has argued that the verdict of the 
.jury unanimously holding the accused guilty 
is erroneous.as there was a misdirection by 
the Judge in his charge to the jury, and his 
clients are entitled to acquittal! on that 
ground. Reference has been- made in this 
connection to the fact that the entire evi- 
dence for the prosecution or for the defence 
had not been properly analysed and impor- 
tant evidence favourable to the accused had 
not been referred to in his charge to the jury 
by the learned Assistant Sessions Judge. 
In particular, it has been emphasised that 
fhe jurors were not informed of |the very 
important fact favourable to the! accused, 
namely that the accused and Phulid lived in 
the same muhalla before the latter’s dis- 
appearance, that she used to go about making 
purchases for the accused and that neither 
her uncle nor her brother could possibly have 
_ been unaware of her free movements taking 
place before their very eyes. | Another 
circumstance of some weight was also not 
brought tothe notice of jury, namely the 
question of the girls age, with particular 
. . reference to the evidence afforded by the 
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Municipal register, and lastly thè fact that 
the girl left of her own accord without any 
enticement by the accused. In so far as 
Mehdi Husain is concerned, it has been 
urged that the essential requisites of an 
offence under s. 368 of the I. P. ©. Had not 
been explaintd to the jury. = 

I have read the charge of the jury care- 
fully, and it seems to me that the charge is 
defective in these respects and the verdict 
given by the jury is, therefore, vitiated by 
errors of law on account of the non-direction 
or misdirection by the Judge. - 

Tt is admitted by Sukhi (P. W. No. 2), the 


-uncle of the girl, that the accused lives 


behind his muhalla ata distance of about 
50 paces from his house and. that he knows 
the two accused for -a long time. i 

D. W. No. 4 Banney Sahib states that 
Phulia used to come to his shop to make the 
purchases for the accused. Phulia herself 
states that her house is at a, distance of 
10 or 20 paces from the house of the accused 
and a nala lies between her house and the 
accused’s house. She further states that her 
khala used to goand see her at the accused's 
house and once her mausi also visited her. 
She says that she was never--concealed nor 
was she ever prevented from doing anything 
and often remained and stayed at the main 
door of the accused’s house in the view of the 
passers by. Munna also states that he knows 
both the accused since his infancy as they 
are residents of his muhalla and their house 
is 20 paces from his own house. 

This evidence does not appear toshave 
been mentioned in the summing up the jury. 
It cannot be denied that the evidence, whe- 
ther true or false, has an important bearing 
on the case, and, if true, is sufficient to 
negative the case of enticement, confinement 
or concealment. The jury were entitled to 
know the entire evidence for and against 
the accused, and the fact that this was 
not brought tothe notice of the jury amounts 
to anon-direction. The accused have a legl- 
timate grievance that an important piece 
of evidence favourable to them was with- 
held from the jury, thus resulting in a mis- 
carriage of justice. 

As regards the question of age, no doubt 
the charge to the jury does refer to the evi- 
dence of the two doctors as well as to the . 
other prosecution evidence: The charge, 
however, fails to give an analysis of the evi- 
dence‘furnished by the entries inthe Muni- 
cipal registers. It appears from Ex. ©, which 
is a copy of an entity from the death register 
of the- Lucknow Municipal Board, that Mst. 
Bilasa, wife of Mangal Khatik, died on June 
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3, 1923. Itis not disputed that Mst. Bilasa 
“was the mother of Mst. Phulia. It further 
appears from Ex. D that Mangal the father 
of Mst. Phulia, died on April 28, 1928. 
Ex. B shows that a son was born to Mangal 
Khatik on April 5, 1916. It being admitted 
by the uncle and Munna himSelf that only 
one son was born to Mangal, the entry must 
unquestionably refer to Munna, Munna was, 
therefore, 22 years old in 1938 and 24 years 
old in 1940. Munna gave his age as 17 or 18 
years before the Committing Magistrate 
when he was examined in 1940. He also 
Stated that his sister was three or four years 
younger than him. This statement was ad- 
mittedly made by guess. This reduces 
Munna’s age by six years from that given 


in “Ex. B. It further shows that Phulia was. 


aged 14in 1940 and 12 in 1938. In other 
words she was born in 1926, three years 
aiter her mother’s death which is obviously 
impossible. According to the statement of 
Munna before the Committing Magistrate's 
Court, Munna was only a baby at the time 
of his mother’s death. His uncle Sukhi, how- 
ever states that he was seven or eight years 
at the time of his mother’s death. The state- 
ment of Munna in the Committing Magis- 
_ trate’s Court is obviously wrong. 

Munna stated before the Sessions in 1941 
that he was 23 or 24 years old and Phulia 
was seven or eight years younger than him. 
According to this calculation Phulia was 16 
years old in 1941 and was, 13 years old in 
1938. In other words she was born in 1925, 
two years after her mother’s death. Sukhi 
states that Phulia was a baby of 14 months 
old in 1923 and according to that ‘calcula- 
tion her age in 1941 should be 18 years and 
not 16 years according to the ages given by 
‘Munna, Munna explains that by mention- 
ing Phulia as jawan in the report he meant 
that she was 16 or 17 years old. 

The learned Assistant Sessions Judge in 
his charge to the jury merely produced 
what Exs. B,C and D showed and then re- 
ferred to the evidence of Sukhi on the one 
hand and the evidence of D. W. No. 3, who 
had stated that Phulia was 23 or 3 years 
old at the time of her mother’s death on the 
other hand and then left the jury to believe 


one or the other and did not endeavour to- 


analyse the relevant evidence on this point 
with precision as he should have done to 
enable the jury to return a proper verdict. 
The learned Judge misdirected himself in 
not properly analysing the evidence in the 
case and in not placing before the jury all 
the facts and circumstances which could be 
legitimately construed in their favour. Iam 
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clear in my mind that had these circum- 
stances been fairly placed before the jury 
the verdict may have been entirely different. 

As regards the kidnapping of the girl from 
the lawful guardianship of her uncle, Mst. 
Phulia stated in her examination-in-chief 
that Israr Husain took her away from her 
uncle’s place more than two years ago. In 
cross-examination she stated that her -uncle 
and auñt used to beat her prior to her run- 
ning away from her house. Her brother also 
used to beat herand she was sick of her 
life on account of the beating. She further 
stated that her uncle had beaten her af 
home onthe day on which she ran away. 
She was going to commit suicide that night 
but she did not dosoand wandered about 
kere and there for about a year. She came 
to Israr Husain’s house after a year of her 
disappearance and cajoled him to keep her in 
his house but he was not willing to do so. 
In re-examination she explained the words 
“here and there” by saying that she lived 
wherever she got service at Muhammdans’ 
houses at Lucknowand Benares. She fur- 
ther stated that Israr Husain did not take 
her away from her house and that she asked 
Israr Husain to take her to Benares which 
he did. In answer to questions put by the 
Court Mst. Phulia stated :—“This is true that 
Babu did not take, me orentice me away. - I 
went to Babu on leaving my house in the 
night. But he did not keep me in his house. 
She further stated that she took up service 
in various houses and ultimately came to 
Babu’s house and asked him to keep her 
when he agreed. She further stated that 
that she made her statement in examination- 
in-chief at the bidding of one Basishth, an 
Arya Samajist. 

There is no other evidence on the record 
in support of the charge of enticement or 
kidnapping. Leaving the examination-in- 
chief and cross-examination of the witness, 
which contain conflicting statements upon 
the point, it is perfectly clear that in answer 
to detailed questions put by the Court at 
the end of her deposition Phulia clearly 
stated that she was not enticed away by the 
accused and that she left her house on 
account of the harsh treatment she received 
at the hands of her uncle and brother. There 
is no doubt whatever in my mind that had 
the case been tried by the Court without 
the aid of the jury, he could not but have. 
come to the conclusion that the charge of 
kidnapping broke down onthe strength of 
this statement. The verdict of the jury on 
this part of the case was unreasonable and 
perverse, and itis somewhat amazing that 
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the learned Judge readily accepted such a 
perverse verdict. There is considerable 
authority in support of the view that where 
a minor abandons the house of her guardian 
of her own accord. and has no intention. of 
returning tothe house, she cannot be held 
to continue in the keeping of her lawful 
guardian (vide R. W. Valliant v. N. Eleazer, 
A.L R. 1926 Cal. 467, (1) and Emperor v. 
Ewaz All, I. L. R. 37 All ,624(2)). e 

As regards the law applicable to the case, 
the charge to the jury shows that the learned 
Assistant Sessions Judge merely reproduced 
ss. 361, 366 and 368 of the I.P. C. He 
made no attempt whatever to explain to 
the jury the constituent elements of the 
offences under the two sections with which 
the accused were charged. After reproduc- 
ing the sections he contented. himself by 
saying that was all the law which the jury 
was required to know in connection with 
the case. Coming to the end of the charge 
the learned Assistant Sessions Judge summ- 
ed up as follows :— 

“In case you hold that Phulia was above 16 years 
of age at the time of her disappearance as well as 
that she was never enticed away by Babu, but that 
she went to bis house of her own accord, there 
remains no case of kidnapping against Babu and 
consequently his father Mehdi Husain cannot be held 
guilty under s. 368 of keriak concealed or confined a 
kidnapped girl in his house. If however you find the 
charge of kidnapping proved against Babu you must 
decide also whether his father was or was not guilty 
under s. 368 of the I. P. 0.” i 

It was the clear duty of the Judge to 
explain the ingredients of the offence under 
s. 368 of the I. P. C. and to indicate to the 
jury that they had to find upon the evidence 
produced in the case whether Mehdi Husain 
had any knowledge or not that a minor girl 
had been kidnapped by his son Israr Husain. 
His omission to do so vitiated the verdict 
of the jury. It was held in King-Emoperor 
v. Zamin (8, O. W. N., 1825) (8) that where 
in his charge to the jury the Ssssions Judge 
does not adequately bring out the difference 
between common knowledge, and the exis- 
tence of grounds for belief or suspicion and at 
any rate the jury fails to understand the im- 
portance of the difference between those two 
things for the purposes of a conviction under 
s. 368, I. P. O. the verdict of the jury should 
be considered erroneous within the meaning 
of s. 423, sub-s. (2) of the Criminal P. C. In 
this case it was also held that where the 


(1) A I R1926 Cal. 467; 87 Ind. Cas, 513; 30 C W 
N 215; 26 Cr. L J 977.. ‘ 

(2) 37 A 624; 30 Ind. Cas. 647; 13 A L J .848; 16 
Or. L J 663; AIL R 1915 All. 390. | 

(3) 8 O W N1325; 136 Ind. Cas. 243; ALR 1932 
Oudh 228; (1932).Cr. Cas. 60; 33-Cr. L J 279; Ind. Rul. 
(1932) Oudh 99, - < - 
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accused had no such knowledge of the girl 
having been kidnapped or abducted, he does 
not render himself liable to punishment 
under s. 368, I. P. C. and his conviction under 
that section is not justified in law. 

in Emperor v. Jhina Soma (A. I. R. 1939 
Bom. 457) (4) it was held that under s. 297 
itis the duty of the Judge to explain to the 
jury all the essential elements of the offences 
charged against the accused and to give 
directions on the law so as to make the law 
clear in relation to the facts of the case and 
the evidence adduced. The mere reading of 
the sections to the jury does not amount to 
explanation of the law. This provision of 
the law is imperative, but in order to set 
aside the verdict of the jury s. 537 (d) of 
the Criminal P. C. requires that the mis- 
direction of the charge should be such as to 
vitiate the trial or the proceedings. This 
case also laid down that the verdict of the 
jury should not be lightly interfered with. 
On the particular facts of that case it was 
held that the Sessions Judge had summed 
up the evidence very clearly and fairly on 
both sides and had left the matters which 
were within the province of the jury entire- 
ly for their consideration. They, therefore, 
refused to interfere with the verdict of the 
jury which had been accepted by the Ses- 
sions Judge. 

The learned Govt. Advocate has contend- 
ed that the verdict of the jury cannot be 
set aside on the ground that it 1s perverse. 
I am unable to accept this contention. It 
was held in Mohmmad Hadi Husain v. 
King-Emperor (5 0. W. N., 281) (5) that 16 
is not the practice ofthe High Court to m- 
terfere with a jury verdict if it in any way 15 
a reasonale verdict but where the verdict of 
the majority in a case is both unreasonable 
and perverse, the High Court will not have 
the slightest hesitation in setting 1b aside. 
In a case decided by a Bench of this Court 
recently on April 9, 1941, (King-Emperor 
v. Joti Bhushan alias Jai Bhushan, JULY 
Ref. No. 1 of 1941, not reported), the 
verdict of the jury was set aside on a reler- 
ence made by the Sessions Judge on the 
sround that it was perverse. 

I, therefore, hold ‘that there was a clear 
misdirection by the Assistant Sessions Judge 
in this case, that the verdict of the jury on 
that ground was erroneous and that the 
misdirection was on material points which 


has resulted in miscarriage of justice. On 
(4) A IR1939 Bom. 457; 185 Ind. Cas. 382; 41 
Bom. L R965; IL R (1939) Bom. 648: 41 Cr.L J 
176; 12 R B 248. 
(5550 W N 281; 112 Ind. Cas. 103; A IR 1928 
Oudh 277; 29 Cr. L J 983; 3 Luck. 494. 
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these grounds, therefore, the verdict of the 
jury must beset aside. Itis not necessary 
to send this case back for a re-trial as in 


my Opinion no useful purpose will be served’ 


by adopting that course. The evidence pro- 
duced in the case is wholly insufficient ‘to 
sustain ‘the convictions of the tWo accused of 
the offences with which they were charged. 
I, therefore, allow the appeal, set aside the 
verdict of the jury and the convietions and 
sentences passed by.the learned Assistant 
Sessions Judge upon the accused and order 
that the accused shall be released forthwith. 


D. ` Appeal allowed. 


CALCUTTA HIGH COURT 
Suit No. 2235 of 1939 
| February 12, 1940 


AMEER ALI, J. ` 
. SATI NATH MUKHERJEE—PLAINTIFF 
: versus i 
SURESH CHANDRA ROY AND OTHERS— 
DEFENDNTS : 


. Company—Suit to challenge directorate and remove 
directors, maintainability—Suit for declaring plain- 
tiff as director, competency of — Articles of Associa- 
tion of Insurance Company—Articles 148 and 151— 
Construction —Board of directors co-opting six per- 
sons as directors until general meeting — At general 
meeting only two directors re-elected — Co-opted 
directors held elected by virtue of notional adjourn- 
ment and notional re-appointment under Art. 148— 
Vacancy created by retirement of co-opted director 
held same as any other. 

A suit by A to establish the rights by declaration and 
injunction of B,C, D and E does not lie. <A suit chal- 
lenging the position of a particular board and to re- 
move them from the directorate, is wrongly constituted. 
But a suit for a declaration that the plaintiff is a 
director and for the protection of his rights gua director 
is competent. [p. 378, col. 2.) 

Article 148 of the Articles of Association of an In- 
surance Company provided: “If at any meeting at 
which an election of directors ought to take place, the 
places of the vacating directors are not filled up, the 
meeting shall stand adjourned till the same day in the 
next week at the same time and placeif at the adjourned 
meeting the places of the vacating directors are not 
filled up, the vacating directors or such of them as 
have not had their places filled up shall be deemed to 
have been re-elected at the adjourned meeting ”. 
Article 151, provided ; “the directors shall have power 
at any time and from time to time to elect any other 
person tobe adirector of the company either to fill a 
casual vacancy or as an addition to the board but that 
the total number of directors shall not at any time 
exceed the maximum number fixed.” Any director so 
appointed shall hold office only until the next following 
nies general meeting of the company at which he 
shall retire but shall be eligible for re-election’. The 
board of directors co-opted six persons as directors who 
were under Art., 151 to hold office only until the next 
following ordinary general meeting at which they were 
to retire but could be re-elected. At the ordinary 
general meeting that followed only two out of the 
Tetiring directors were re-elected but nothing was said 


SATI NATH V. SURESH CHANDRA (CAL...) 


19510 


about the six co-opted directors and no election ‘in their 
place was either mooted or effected : 

.Held, that the vacancy created by the retirement of 
a co-opted director was precisely the same as that 
sakeh by theretirement of the share-holders’ directors 
and consequently Art. 148 applied to co-opted directors, 
Blair Open Hearth Furnace Co. Ltd. v. Reigart (3) 
and Eyre v., Milton Proprietary Ltd. (5), distinguished. 
Bluett v. Stutchbury’s Ltd. (2), referred to. i 

' Held, also that the provision of Art. 148 not bein 
mandatory, the six co-opted directors must be deeme 
to have baen re-elected within the meaning of Art. 148 
by virtue of a notional adjourned meeting and a notional 
ré-appointment. In re Great Northern Salt € Chemical 
Works : Ex parte Kennedy (1), relied on. 


Mr. P. C. Ghose, Dr. Sudhish Roy- and 
Mr. J. C. Maitra, for the Plaintiff. 


Messrs. S. Chaudhuri and K. K. Basw 


, 


for the Defendants. 


Judgment.—I would have taken time to 
consider the typed note handed up to me 
by Mr. Roy onthe question of law but for 
two reasons, one is that the ‘real point is 


-Oone ‘of those -which must be largely a ques- 


tion of opinion on the construction and.lan- 
guage of the Articles of Association, and 
upon that I have come to a conclusion; the 
other is that I am anxious that the next 
suit should be called on and that this mat- 
ter should go back to the company, if that 
course is possible. The real trouble with 
this unfortunate matter is that in this com- 
pany there are at least three groups of 
opinion. There are, first, the amalgama- 
tionists; there are, second, the isolationists ; 
and there are, third, the re-insurers,- who 
are amalgamationists in another form. The 
question is, which of these groups is the 
genuine Genuine Insurance Company. That 
is the essence of the matter. As a result, 
there have been since the latter part of 
October last two separate organizations, two 
rival boards of directors. 

> This suit is in substance one by a mem- 
ber of what I shall call the “C” board for 
declarations which will oust the “B” board. 
The meaning of these two symbols will ap- 
pear from the facts which in a simplified 
form I will now set out. The company is an 
Insurance Company on a modest scale. 
Recent legislation has imposed certain pre- 
sumably necessary burdens or conditions 
upon such insurance companies in ths inter- 
ests of policy-holders. The directors, whom 
I will call the “A” board, who were func- 
tioning prior to October 1, 1939, were as 
follows : I number them, because although 
I am at this stage now more familiar with 
their names, the names are at first very 
confusiig : (1) Kumud Chandra Roy Chow- 
dhury ; (2) Khetra Mohan Chaterjee ; (3) 
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Sailendra Nath Bose. These three had been 
elected -by the share-holders; (4) Subodh 
Mitra (elected by the policy-holders) ; (5) 
Sailen Sircar; (6) Hiralal Ghose: (the last 
two being appointed by the managing agents, 
and therefore, ‘under: the: articles, perma- 
nent). a1 8 

On September 29, 1939 was-issued a notice 
of the ordinary general meeting to be held 
on October 16, with the usual business in- 
cluding the election of directors in place of 
the retiring directors. On October 1, there 
were two directors’: meetings, at which a 
proposal to amalgamate with the Aryasthan 
Insurance Company was discussed and in 
substance adopted, a course due to the pres- 
sure of the new Act. The proposal to 


amalgamate involved the bringing in of the’ 


directors of the latter insurance company, 


and the six persons whose names I am about - 


to give were on October 1, co-opted as addi- 
tional directors : 
Mukerji, (2) the Raja of Nasipur, (3) Khan 
Bahadur M. A. Momin, (4) Rat Bahadur 
A. ©: Banerji, (5) Mr. Santosh Kumar Basu 
and (6) Miss Jyotirmoyee Ganguli. Mr. S. C. 
- Roy, manager of the Aryasthan- Insurancé 
Co., was appointed manager. It was also 
decided that three members of the “A” board 
“should resign as from that date in order 
that the total number should not exceed the 
limit of nine. On October 7, a further board 
meeting was held, at which iti was decided 
to convene an extraordinary general meeting 
to obtain the final approval of the share- 
holders to the amalgamation That notice 
was sent out on October 11, for the 31st. 

On October 16, ‘the ordinary general 
meeting was held, 23 members being pre- 
sent. Resolution 2 provided that only two 
out of the retiring directors were to be re- 
elected, Professor Kumud Ray Chowdhury 
and Hiralal Ghose, although, if I remember 
rightly, Hiralal Ghose was permanent as 
the managing agents’ appointee. At this 
meeting nothing was said about the six co- 
opted directérs, and no election in their 
place was either mooted or effected. There 
is no evidence before me indicating whether 
the company was or was not made aware of 
their co-option. Ido not however draw the 
inference suggested by Counsel for the plain- 
tiff that the company decided to reduce the 
number of directors to two only. Indeed, if 
an inference is to be drawn, I should infer 
- that- the re-election was confined to two, for 
the reason that the election of others -was 
contemplated. Nor has there been any evi- 
dence that on October 16, there was any 
group of parties on the question of amal- 
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gamation, which of course on that date had 
not been put before the company. I should 
have mentioned that between October 1; and 
October 16, the board which’ continued to 
fun¢tion and which may now be designated 
the “B” ‘board, consisted of the six co-opted 
directors and three of the “A” board, 
Nos. 2; 3 and 5. After October 16, the “B” 
board purported at- anyi rate to function and 
consisted of the six -co-opted members, with 
Kumud Chandra Ray -Chowdhury - and 
Hiralal Ghose. Subodh Mitra continued as 
the policy-holders’ director. a 
Owing tothe disputes which subsequent- 
ly arose challenging the status of the “B” 
board after.October 16, (it is not disputed 
between October 1, and October 16,) parallel 
sets of minute books, both for the company 
and the directors’ meetings were kept.: In 
the “B” board’s minute book is a minute 
which .has not put in evidence but which 
1 shall allow to remain on the record, 
of October 30, 1939. I use it for no’ other - 
purpose than ‘to explain the history of the 
matter. It.appears at this meeting, as 
appears from the documents put in, that cer- 
tain disputes arose, as the result of which 
the “B” board co-opted the Chief Presidency 
Magistrate and sought the assistance of the 
Police, one of the factors which-has such an 
effect in promoting business in Bengal. The 
next day was that fixed for the extraordi- 
nary general meeting, and according to the 
records there were two meetings at the same 
time and at the same place, one-under the 
chairmanship of Mr. Bhubaneswar Nag, and 
one under the chairmanship of Khan Baha- 
dur Abdul Momin. It is not alleged that they 
occupied the same chair, but otherwise, so 
far as the records are concerned, the meet- 
ings coincide. The question is which was the 
genuine meeting. The Bhubaneswar Nag 
meeting resolved against the amalgamation. 
The Khan Bahadur Abdul Momin meeting 
unanimously adopted the amalgamation. 
Police assistance, so essential on all these 
business occasions, having been obtained, 
the “B” board remained in possession of the 
field and, I understand, of one set of records, 
and I also understand, of the funds of the 
company, Mr. 8. ©. Roy continuing as 
manager, supported by an order unders. 144, 
Criminal P. C. 
' From this date, as I have already said, 
the two boards .functioned independently 
and on parallel lines. I gather, that Kumud 
Chandra Ray Chowdhury and Hiralal Ghose 
ceased to function as a part of the “B” board 
and constituted themselves a limited board 
of their own. On November 8, they proceed- 
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ed to create what I call throughout the case 
the “C” board, by the resignation of Hiralal 
Ghose, the co-option first of Ramendra Nath 
Mukerji, and subSequently at a meeting of 
the ‘same date at which Ramendra Nath 
Mukerji presided, the co-optéon of another 
Six persons, of whom the plaintiff is one. 
Professor Ray Chowdhury and Sailendra 
Mitra subsequently resigned on Novem- 
ber 21, 1939, and the “C” board therefore 
alter that date was composed of persons 
exclusive of the nine included in the “B” 
board. Now, the “C” board in the normal 
course, if anything is normal in this matter, 
notified the Registrar of Insurance Com- 
panies that its members were the proper 
beard of directors of the company. The “B” 
board, of coursé, also notified the Registrar 
of insurance companies to the same effect 
with regard to its members, and we have 
therefore. parallel registrations: The “C” 
board: also I see from the records attempted 
to obtain the assistance of the Police but 
was less successful. The “C” board finding 
themselves in the same difficulty as the “A” 
board, according to them as will appear 
from their resolutions, by reasons of the mis- 
conduct of the “B” board, were compelled 
to enter into a similar or analogous proposal, 
which is called “‘re-insurance” with another 
company called the Aryasthan Insurance 
Co. The relevant resolutions are in Decem- 
ber 1939. It was at this stage, I presume, 
that the third group of opinion to which I 
have referred, the isolationists, who like 
neither the “B” board’s amalgamation nor 
the “C” board’s amalgamation, came into 
existence. Meanwhile, on dates which I have 
not for the moment before me, the deposit 
under the new Insurance Act not having been 
paid, the Govt. took steps to cancel the 
registration certificate of the company. 

As a result of this unfortunate imbroglio, 
we have an imposing set of proceedings: this 
suit by a director of the “C” board, the 
next suit by a number of share-holders to 
obtain a decision as between the “A” board 
and the “C” board, the “A” opinion and 
the “C” opinion. There is an application to 
Sanction the amalgamation under the Com- 
panies Act. There are, I understand, pro- 
ceedings to challenge the decision of the 
Govt. There are also proceedings in which 
the position of those supporting the “C” 
amalgamation is sought to be affirmed or 
established. At some stage of the proceed- 
ings,as to which I'am not quite clear (I 
would be glad if Counsel would inform me) 
the appointment of a member of the bar to 
act in place of thé secretary of the company, 
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presumably by way of an interlocutory safe- 
guard was made by the Court. Those are 
the facts. The evidence before me consists 
of the oral evidence of Professor Kuniud 
Ray Chowdhury, who wasa member of all: 
the boards, “A,” “B” and “C,” a most rès- 
pectable gentleman, who gave his evidence 
very fairly and is a Professor of Geography, 
and the plaintiff, who is said, by himself, to 
have some knowledge of insurance. 

Coming to the present suit, I can deal 
with technical questions very shortly. Among 
the prayers are two for declarations that the 
resolutions of the Bhubaneswar Nag meet- 
ing are valid, and those of the Khan Baha- 
dur Abdul Momin meeting are invalid, that 
of course being what the suit is aimed at. 
But those reliefs were not pressed, nor, im 
my opinion, could they have been obtained 
in a suit framed as this suit is framed. I 


„am also of opinion, that as a matter of law 


Mr. Chaudhuri is' right in his contention 
that in so far as thisis a suit challenging 
the position of thé “B” board and to remove 
them from the directorate, the suit is wrong- 
ly constituted. Itis not necessary for me 
to go into the technicalities of the matter, 
because I expressed this opinion, to which l 
adhere, that insofar as it is a suit for a’ 
declaration that the plaintiff is a director 
and for the protection of his rights qua 
director, the suit lies. And in deciding that 
question onthe facts of this case it may be 
necessary for measa matter of fact and 
not for the purpose Of proceeding to other 
reliefs or declarations to go into the question 
of the appointment of the “B” board be- 
cause on the facts of this case the “B” board 
and the “C” board so to speak are mutually 
exclusive. Again, I do not as at present ad- 
vised consider that a suit by A to establish 
the rights by declaration and injunction of 
B,C, D and £ lies. Butto the limited ex- 
tent I have stated, in my opinion, the suit 
is good, and so limited the only issue is 
whether the plaintiff is a director. It involves 
two subsidiary questions: (1) whether the 
B group of directors are directors, and (2) 
whether the plaintiff is a director or dis- 
qualified, because counter-attack has been 
made on his position. < 

- The first question falls within a very 
small compass and the answer depends upon. 
the applicability and effect of Art. 148 of the 
Articles of Association, for this reason, that 
the B board, for whom Mr. Chaudhuri - 
appears, rely upon this article to validate . 
their position and upon nothing else. Mr. 
Chaudhuri, in my opinion, exercised very 
sound discretion in not telying upon’ what is 
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relied upon in his written statement, name- 
ly, a company meeting of October 23, 1939, 
As a result the minutes of this meeting which 
appear at p. 29 of the brief but marked “not 
admitted” by the plaintiff have not been 
proved. Now Mr. Chaudhuri, while he has 
deprived us of a description which would 
have delighted the heart of Gilbert and Sul- 
livan, has achieved two very desirable ob- 
jects for his client, first, he avoided a find- 
ing on the lines of two very popular English 
sayings. “That a little company law is 
a dangerous thing” and second, “That girls 
rush in where Khan Bahadurs fear to 
tread.” I do not mean to be flippant but 
to indicate that Mr. Chaudhurl was very 
wise. He achieved an even more import- 
ant object because he excluded an argument 
(which asit has not been put before me I 
will say no more than that it appears highly 
plausible), namely that there was an actual 
meeting onthe 23rd, either an adjourned or 
a distinct meeting, and that having regard 
to what took place then the application of 
Art, 148 in the sense in which it has been 
construed by the ruling in In re Great 
Northern Salt & Chemical Works; Ex parte 
Kennedy (1), does not apply, the position 
being, on the evidence that matters ended 
with the company meeting of October 16. 
Now this question of the applicability of 
Art. 148 to co-opted directorsis by no means 
easy especially to one like myself who has 
no knowledge of company matters. Summa- 
rising the arguments, the defendants rely 
upon the language of the articles coupled 
with the decision to which I have already 
referred in In re Great Northern Salt & 
Chemical Works; Ex parte Kennedy (1), 
which ruled that this article or an article 
‘In similar though possibly distinguishable 
terms (this isa matterto which I shall have 
to refer again) was directory only, in other 
words, that there is a notional adjourned 
meeting and a notional re-appointment. 
Counsel for the plaintiff have advanced a 
variety of arguments. Mr. Roy was called 
upon by the absence of his colleague to make 
the main address, and his full and careful 
argument was obviously the result of much 
midnight or early morning re-search into his 
extensive library, his point, I think, being 
constructed upon certain authorities which 
in justice to him I shall have to examine. Mr. 
Roy’s point, for want ofa better phrase I 
will for the moment designate at the “‘differ- 
ent posts,” the share-holders’ directors and 
additional directors’ point. Indeed as I under- 


(1) (1890) 44 Oh. D 472; 59 L F Ch. 288; 62 L T-231; 


2 Meg. 46. 
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stood him, this was.really the only point: 
upon which he desired to rely, I do not for 
a moment mean to indicate that he or -any 
other Counsel makes a binding admission: 
abopt other points. As to that, [think he 
misunderstood, me in the course of the argu-- 
ment. Butthe Court is entitled to know 
what point is being argued, and what is not. 
being argued. 

Mr. Ghose followed, and asI understood! 
his points I may enumerate them as follows: 
(a) On a proper reading of Art. 151 re-elec- 
tion means re-election by directors. (b) That 
there was no notice for the meeting of Octo-- 
ber 16, setting out as business the re-elec- 
tion of additional directors with certain: 
consequences. (c) And this must bean altey- 
native point, that the company in fact de-. 
termined not to re-elect on October 16. (d) 
That Art. 148 is not like the old Arts. 62 andi 
82 of the English Schedules and is in our 
case mandatory, relying upon difference of 
language. (e) And lastly, that the last words 
of Art. 151 must be read in the language of 
the Schedules tothe Companies Act where: 
after “re-election” appear ‘‘as additional. 
directors”, and that this involves that at 
the meeting there must be a proposal to 
appoint additional directors, and that that 
is a condition precedent to any re-election. 
of those who have been additional directors.. 

Icome back to Mr. Roy’s point, and 
although, Ithink, I have allowed the argu- 
ment I still am not clear as to the philoso-. 
phy behind it. It seemed to me, and so I 
put it to him in the course of the argument 
that his point must depend upon establish- 
ing that the vacancy created by the two 
classes of retiring directors is In some way 
different, and I have not been able to dis- 
cover how it is different. I asked him whe- 
ther the vacancy was one which according 
to his argument must be filled by directors. 
This was not his point although it wasa 
point taken by Mr. Ghose, and that would 
be logical. He did contend on the authority 


of a certain case with which I shall deal in 


a moment that the difference was this. 
That in the case of co-opted directors the 
vacancy is created before the meeting. 

actual words if I remember rightly are that 
“he as a co-opted director is civilly dead 
before the metting,”’ whereas the share- 
holder’s directors, to use Mr. Roy’s expres- 
sion “only die at the meeting,” and if this was. 
so, certain consequences would follow. But. 
I still think that his argument boils down to 
the question whether there are two species: 
or varieties of vacating directors leaving two- 
species or varieties of vacancies, and I can-. 
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not see it. My point of view, again without 
any desire to be flippant and only a desire 
to be-clear; I expressed’ to Mr. Roy as fol- 
lows: We have Professor Roy Chowdhury 
a share-holders’ director, we have Khan 
Bahadur Mohammad Momijn additional 
director. That the void left by the former 
“might be actually or physically different 
from the void left by the latter may well be, 
but the void left by them in law is to my 
mind precisely the same when they retire at 
‘or for the purposes of that meeting: They 
both lose their status; they are re-eligible 
purely as individuals. In the absence of 4 
special ‘article or in the absence of anything 
tobe gathered from the articles, in my view, 
they are both eligible for re-election, and 
such re-election should take place at ‘a com- 
pany’s meeting. 

I quite follow that from this, coupled with 
Art. 148 and the ruling in In re Great 
Northern Salt Chemical Works; Ex parte 
Kennedy (1), certain anomalies may follow; 
the company may find itself with -a large 
number of additional directors appointed 
for another year which it had no intention 
' of appointing. It may be that in certain 
cases the appointment of additional direc- 
tors might be concealed from the company, 
but I have dealt with this case on the basis 
that nofraud of that kind has been alleged 
or established. I do not again mean that my 
view on Mr. Roy’s point necessarily decides 
the matter. I do not'think it does, and I 
Shall proceed to state in a moment after 
dealing with Mr. Ghose’s points, what I con- 
sider to be the crux of the matter after hav- 
ing referred to the law or authorities upon 
which Mr. Roy’ has constructed his argu- 
ment. Taking the case in order of time, 
Bluett v. Stutchbury’s Ltd. (2). I have 
not the case before me but my note is 
merely ‘‘director not re-elected -— not a 
director.” Nor if I remember rightly does 
this case establish anything further. Blair 
Open Hearth Furnace Co., Ltd. v. Reigart 
(3), Mr. Roy used this for the proposition 
that director’s directors were of a different 
quality to share-holders’ directors, That 
they were a mutually exclusive body. Now, 
to some extent while they are functioning, 
that is so, but as I read that case the decision 
amounts to no more than this : that where 
under a company’s articles the maximum 
number of directors is fixed at seven but the 
company under another article has power to 
increase that number the company could not 


(2) (1908) 24 T L R 469. : 
aa (1913) 108 L T 665; 57 SJ 500; 29 TLR 
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in a general meeting appoint additional 
directors that being a function delegated to 
the board, especially in view of the fact that 
it had not under the appropriate article 
expended the number. Ido not think that 
this case is an authority on the status of 


directors retiring at the general meeting, or 


establishes that in respect of the retirement 
of each class, different consequences, ensue. 

The next case, Spencer v. Kennedy (4). 
This really relates to the operation of 
Art. 148 or its corresponding article in’ the 
Schedule and I may refer toit again when 
dealing with Mr. Ghose’s point on the effect 
of the operation of the article in question. 
Eyre v. Milton Proprietary Lid (5). On this » 
case again Mr. Roy relied for the proposition 
that there were two distinct species or 
varieties of directors, not only prior to the 
general meeting but also during the general 
meeting and that they were to be differently 
treated. He relied upon it specifically for 
the proposition that the additional directors 
die before the meeting and the others die 
during the meeting. But again, to.my mind, 
the inference from the decision is to the 
contrary because in this case the Court 
relied upon a special article by which in the 
case of the share-holders’ directors it was 
specifically provided that they should act as 
directors throughout the meeting, In my 
view therefore, so far as the law is concern- 
ed, there is no different kind of vacancy | 
created on retirement at the general 
meeting. 

Turning to Mr. Ghose’s points: I am 
against him on the first. I do not read 
Art. 151 in any other sense than “eligible 
for re-election in the company meeting.” I 
do not think this point is strongly pressed. I 
deal next with his point to the effect that 
Art. 148 is mandatory. Again I am against 
him. In my view, no stress is to be laid 


upon a difference in language in this article 


Art 82)the old Art. 62 or Art. 64. His re- 
maining points which depending upon the cir- 
cumstances of the case: come nearer to what 
in my mind is the crux ofthe question, and 
indeed it may be that with the difference in 
language the point contended for by Mr. 
Ghose is the one which I am now going to 
formulate. j 


To my mind, the question reduces itself to 


„one which may be simply formulated but 


not easy to decide, and that question is, 
“What ought to have taken place at the 
The language used is 
(4> (1926) Ch. 125; 95 L J Ch. 240; 134 LT 591. 


(5) 1936) Ch. 244; 105 L J Oh. 121; 154 L T.120; 80 S 
J 15; 52 T L R 208. T 
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the language of ordinary life. which in this 
connection does not make it simpler, “What 
ought to have taken place?” On the one 
view, if the re-election of the additional 
directors could have taken placé, it ought to 
have taken place. On the language it is 
difficult to avoid the conclusion that if it 
could and should, it ought. As against this, 
and this has been my main difficulty, an it 
be said that a directory and remedial pro- 
vision should apply only where there has 
been a clear accidental omission ? Can it be 
said that there was no such omisssion on 
October 16, 1939 because the malter was 
never before the meeting ? That, in the facts 
of this case, it could not be before the meet- 
ing, or that the omission, if any, was on the 
part of the directors in. not bringing it 
before the’ meeting, not an omission 
atthe meeting. That in other words the 
company had no opportunity of making 
the omission’ and it is therefore not a 
meeting at which an election “ought to 
have taken place within the meaning of 
Art. 148.” That is the opposite contention to 
which it strikes me there can be the follow- 
ing rejoinder on the language of the articles, 
namely that at best it ought to have been put 
before the meeting, and if it ought to have 
been put before the meeting it ought to 
have taken place at the meeting. There 
still remains an omission to do something 
which should have been done at the meet- 
ing notwithstanding that that omission was 
due to anearlier omission. This I think is 
the essential point although I may not have 
expressed it with sufficient accuracy. Itis a 
point upon which reading the sections there 
may be two opinions, but my opinion for 
what it is worth is, whatever view you take, 
there still remains something which ought to 
have been done at the meeting. For that 
reason Iam of opinion that Art. 158 does 
apply and not being mandatory the position 
of the “B” board is established. 


With regard to the counter-attack upon 
the status of the plaintiff, although the 
plaintiff’s position appeared by no means 
unassailable, the evidence was not conclu- 
sive. I was asked for an opportunity to give 
additional evidence on the point of default 
in the payment of calls, and subject to the 
objection of Mr. Ghose I allowed it. In view 
of my decision on the main point I do not 
propose to’ rely upon the evidence subse- 
quently tendered. With regard to Mr. 
Ghose’s point of law in answer to the coun- 
ter attack on the plaintiff’s position, and the 
authority cited by him, Dawson v.' African 
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Consolidated Land & Trading Co. (6), Iam 
-by no means prepared without further con- 
sideration to hold that default in payment of 
call prior to appointment and continuing. 
aiter appointment is not.a disqualification or 
even if the appointment be valid the ‘director 
who is bound to vacate would be granted by 
this Court equitable relief. Nor that I would. 
be bound to take into account the fact that. 
the director seeking such relief has subse- 
quently complied with the payment ofthe 
call. Ihave thought it right to decide upon. 
the main point in the case. The injunction 
in this suit restraining the B directors from, 
acting may be dissolved as there is. a similar 
Injunction in the next suit which will now ‘be 
called on. The suit is dismissed with costs. 

De tee Suit dismissed. 
oy 1 Ch. 6; 67 L J Ch. 47; 77 L T 392; 46 W. 
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U. P. Land Revenue Act UII of 1901), ss. 118: 
106—House of riyaya acquired by co-sharer—Protec- 
tion of s. 118, if can be given—-Abadi—Rights of 
riyaya—House of riyaya acquired by co-sharer—. 
Right of co-sharer—Partition—House—Omission to 
claim right under s. 118—E ffect—“ Partition,” mean- 
ing and scope. 

‘The words ‘the land occupied bya dwelling-house- 
or other building in the possession of another co- 
sharer’ ins. 118, U. P. Land Revenue Act clearly 
show thatthe intention of the section was to protect 
the rights of a co-sharer in the dwelling-house or 
other buildings which he possessed asa co-sharer.. 
They were not intended to extend the protection to the 
houses of riyayas which a co-sharer may have acquir~ 
ed and in which his interest would be no better than 
those of the rzyayas themselves. [p, 383, col. 2; p. 384, 
col. 1. 

A Sane ina village abadi is entitled to retain the- 
possession of his house appurtenant ‘to his tenancy,,. 
and his right to retain such possession continues until 
he is either ejected from his holding or he abandons. 
the village. If the house in the abad? is not appur- 
tenant to the agricultural holding of the tenant, then. 
the person, who has built the house, has only a right 
af residence in it so long as the house does not tall 
down or the tenant does not abandon it. A co-sharer 
who acquires the house of a riyaya can have no. 
better rights than those of a riyaya in the building 
in question. [p. 384, col. 1.] 

- Where the cosharers fail to establish their right to 
the house in question as co-sharers and having failed. 
to obtain an order of the partition- officer in their- 
favour as required by s. 118 of the Land Revenue Act 
at the time of the partition, it is no longer open to- 
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them to re-open that question now after the rights of 
the parties had been lawfully adjusted by a - parti- 
tion Court. 42 Ind. Cas. 509 (J), dissented from. 
9 Ind. Cas. 664 (3), followed. Iswar Pershad v. 
Jagarnath Singh (2), 26 Ind. Cas. 933 (4) and 28 Ind. 
‘Cas. 358 (5), referred to. [p, 385, col. 2; p. 386, col. 2.] 
The word ‘partition’ in the Lang Revenue Act is 
not used in the narrow sense of.mere arrangement 
Anto units of area. It importsand includes that rights 
an these units ‘are distributed among the sharers. 
175 Ind. Cas. 775 (6), relied on. [p. 386, col. 1.) 


A. against an order of Mr. Justice B. N. 
Srivastava, C. J., dated March 16, 1937. 


Mr. Ram Bharose Lal, for Appellant. 


Mr. H. N. Misra, for the Respondents 
(Nos, 2 te 9). 


‘Judgment.—This is an appeal by the 
_ plaintiffs under s. 12 (2) of the Oudh Courts 
Act which has Been permitted by a learn- 
ed Judge of this Court on the ground that 
it involves a substantial question of law 
upon which there is absence of any au- 
thority of a Bench of this Court. 


The circumstances leading to the present 
litigation may be stated shortly. In 1898 
a perfect partition of village Atwa result- 
ed in its division into several- mohals, one 
of them being Mohal Bhikhari with which 
‘we are concerned in the present case. There 
‘was an imperfect partition of mohal Bhik- 
hari in 1922 when several pattis were formed, 
one of which, patti Mulla, admittedly fell 
to the share of the plaintiffs while patti 
Bhikhari fell to the share -of the defendants 
and other co-sharers. It is no longer dis- 
puted by the parties that the abadi plot 
in suit, No. 7, measuring two biswas was 
allotted at the above partition to patti 
Mulla. It appears that the building No. 4 
with a neem tree and a compound wall 
stood on the plot insuit atthe time of the 
imperfect partition, and wasin the posses- 
sion of the defendants. The plaintiffs in- 
stituted the present suit in March 1934 for 
possession of abadi Plot No. 7 measuring 
two biswas along with the building or 
house, the compound wall and the neem tree. 
They also sought a perpetual injunction 
against the defendants restraining them 
from interfering withthe plot in suit. The 
cause of action as alleged in the plaint was 
the opening of a newdoor in the compound 
wall of the building and plastering the wall 
in January, 1934. The plaintiffs alleged 
their title to the plot in suit along with the 
building andthe neem tree sfanding there- 
on. Defendants denied the claim and 
asserted that they had been in possession 
of the building standing on Plot No. 7 for 
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a long time, and that even if the plot had 
been assigned to the share of the plaintiffs. 
at the time of the partition the defendants 
were not liable to eviction from the building. 
The trial Cotrt found that it was not satis- 
factorily established that the building in 
suit and its site was owned by the plaintiffs, 
that it was réally- allotted to them at the 
partition of 1922 and that they had ever 
been in possession of it. The plaintiffs’ suit 
was dismissed upon these findings: l 
The learned District Judge in appeal held 
thatit was satisfactorily proved that the 
constructions in suit stood on abadi plot 
No. 7 which was allotted to the plaintiffs at 
the partition of 1922 and that the plaintiffs, 
therefore, had full proprietary title to the 
abađi Plot No. 7 with the constructions 
standing thereon. The learned Judge- fur- 
ther found that the building in question 
was originally in the possession of one Pan- 
cham, and later came into the possession 
of one Sanwal Singh and that neither of 
these persons was a co-sharer in mohal 
Bhikhari. Pancham’s rights were those of 
a riyaya and Sanwal Singh, who is alleg- 
ed_ to have purchased the building from him 
did not get any higher rights than those of 
a riyaya. Similarly the defendants, who 
acquired the building in qtestion from 
Sanwal Singh by virtue of a compromise 
arrived at ina :suit, did not possess greater 
rights than those of a riyaya. Another 
finding recorded by the learned District 
Judge was that the defendants did not claim 
the building in suit as co-sharers at the time 
of the partition of 1922 and allowed it to 
be treated as the building of a riyaya. 
There being no order of the partition officer 
under s. 118 of the Land Revenue Act per- 
mittmg the defendants to retain possession 
of the building in suit on payment of rent, 
the defendants were not entitled to continue 
in possession and were liable to ejectment. 
In this view he decreed the plaintiffs’ suit 
for possession over the. abadi Plot No. 7 
with the building and tree on it, 
„The learned Chief Judge (the late Sir 
Bisheshwar Nath Srivastava) partly allow- 
ed the second appeal by the defendants and 
modified the decree of the lower Appellate 
Court to this extent that the plaintiffs’ suit 
was dismissed for possession of the land. 
occupied by the building. The learned 
Chief Judge found that at the time of the 
partition of 1922 the house was in the pos- 
session of the defendants, who were  co- 


‘sharers in mohal Bhikhari,.though they had 


acquired possession from a person who 
was not the owner of the house but at best’ 


a 
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possessed only the rights ofa riyaya in it. 
The learned Chief Judge also held that the 
conditions requisite for the application of 
s. 118 of the Land Revenue Act were 
satisfied in the case and that it was im- 
material whether the defendants acquired 
possession by constructing the building 
themselves or by acquiring it from the 
riyaya who had been in previous occupa- 
tion ofit. Following the view taken in a 
Full Bench case of the Allahabad High 
Court in Sarup Lal v. Lala (I. L. R. 39 
Allahabad 707) (1), the learned Judge raised 
the presumption that the abadi plot having 
been allotted to the share of the plaintiffs, 
the defendants, inthe absence of anything 
to the contrary in the record of the parti- 
tion case, would under s. 118 of the Land 
Revenue Act be entitled to retain it with 
the building thereon. He upheld the 
decree for possession of such portion of the 
land which was not occupied by the build- 


ing and the tree standing on the plot, but 


dismissed the suit for possession with res- 
pect to that portion of the land which was 
occupied by the building. 

It may be stated at the outset that Durga 
defendant-respondent No. 1, died on March 
16, 1940, leaviņg a son Mittho. No applica- 
tion was admittedly made by the plaintiffs- 
appellants for substitution of his legal re- 
presentative on the record within the time 
allowed by law, but the appellants made an 
application on December 23, 1940 that the 
right to sue survived against the remaining 
respondents and that the name of Durga, 
respondent No. 1, may be removed from the 
record. Accordingly the name of Durga, 
respondent No. 1, was removed from the 
array ofthe respondents by an order, dated 
February 12, 1941. The rights of Durga’s 
legal representative will not be affected by 
the order passed in this appeal. 


The sole question that falls to be deter- 
mined is whether the facts found in the 
present case attract the application of s, 118 
of the Land Revenue Act, in other words, 
whether the view taken by the learned Chief 
Judge of this Court, thats. 118 will apply 
even to the case of a house in the possession 
of a co-Sharer held as a riyaya and not as 
a co-sharer, is correct, and whether in the 
absence of any claim by the defendants at 
the time of the partition of 1922 to retain 
such house and in the absence of any order 
by the partition officer reserving the house 
in favour of the defendants, the defendants 


(1) 39 A707; 42 Ind. Cas. 589; 15 AL J 757; Al 
R 1917 All. 412(¥ B). 


KHAGGA¢v. HUMMA (OUDH) S 


` partition proceeding upon payment. 


383 


are not’ liable to be evicted from the 
same. , 

A reference to the partition proceeding 
(Ex. A-2), which is called Tarz-i-taqgsim, 
will,show that it was drawn up in accord- 
ance with the,provisions of s. 114 of the 
Land Revenue Act. Rule 13 ofthe Circular 
No. 28-11 of the Board of Revenue lays down 
that a partition proceeding should be drawn 
up ina prescribed form. Rule 14 requires 
the drawing up ofa draft partition proceed- 
ing which must be explained to such of the 
co-sharers aS are present. Every co-sharer 
is at liberty to obtain a copy of the draft 
Under 
r. 15 objections are invited and a date is 
fixed for the hearing of the objections, 
and a final partition proceeding is drawn 
up by the Court after disposing of such 
objections and claims as may he preferred 
vide r. 16. All questions of title, which may 
be raised by the co-sharers to a partition 
proceeding, are decided by the partition 
officer and incorporated in the Tarz-t-taqsim. 
There is no suggestion whatever to show 
that the requirements of the law were not 
complied with. 

Paragraph 16 of the Tarz-1-tagsim dea 
with the site of the house of the co-sharers, 
As against this paragraph the order of the 
partition officer is that the possession of the 
co-sharers over their houses and the court- 
yards of their houses shall remain as before 
and that compensation shall be made from 
such party inside the abadi as is fit for 
building houses. Paragraph 17 refers to the 
sites of the houses of other persons, and 
asagainst it the order is that these shall 
be divided according to caste and occupa- 
tion. Paragraph 18, relates to abadi 
plots which had been appurtenant to the 
houses and these are to be divided propor- 
tionately. 

Section 118 of the Land Revenue Act runs 
thus: — ~ 

“Tf, in making a partition, it is necessary to include 
in the portion allotted to one-sharer the land occupied 
by a dwelling-house or other building in the possession 
of another co-sharer, the latter shall be allowed to retain 
it with the buildings thereon, on condition of his 
paying for ita reasonable ground rent to the co-sharer 
in whose portion it may be included.”’ 

“The limits of such land and the rent to 
be paid for it shall be fixed by the Collector.” 

‘It is clear firstly that there is no specific 
mention in the Tarz-i-taqgsim about the 
right of the defendants to retain posses- 
sion of the building in dispute under the 
orders of the partition officer, and secondly, 
no ground rent was fixed by the Collector 
for that portion of the land occupied by 
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the building as required by thesection. The 
words ‘the land occupied by a dwelling-house 
or other building in the possession of another 
co-sharer’ clearly show. that the intention of 
section was to protect the rights of a co-sherer 
in the dwelling-house or other buildings which 
he possessed asa co-sharer. They were not 
intended to extend the protection to the, 
houses of riyayas which a co-sharer may 
have acquired and in which his interest 
would be no better than those of the riyayas 
themselves. A riyaya in a village 
abadi is entitled to retain the possession 
of his house appurtenant to his tenancy, 
and his -right to retain such possession con- 
tinues until he is either ejected from’ his 
holding or he abandons the village. If the 


house in the abadi is not appurtenant to the 


agricultural holdjng of the tenant, then the 
person, who has built the house, has only 
a right of residence in it so long as the 
house does not fall down or the tenant does 
not abandon it. We donot think that the 
defendants acquired any better rights than 
those of riyaya in the building in question. 
It would, therefore, be reasonable to hold 
that the defendants made no claim before 
the partition officer to retain the building 
in suit on condition of paying reasonable 
rent on the ground that they were fully 
conscious of the fact that their rights in the 
building were merely those of a riyaya 
and not those of an owner or a co sharer. 
It must be remembered that Chap. VII, which 
deals with partition and union of mohals 
deals with the rights of co-shares, and has 
nothing whatever to do with the right of 
a riyaya, which are governed by the Tenancy 
Law. It must follow from a plain construc- 
tion of the language used ins. 118 of the Land 
Revenue Act that the present case is not 
covered by the terms of that section, and 
consequently it is not open to the defendants 
to call in aid its provisions in defence of their 
rights. This finding does not involve the con- 
sequence that the defendants should be dispos- 
sessed from the house in the present suit. The 
possession of the defendants qua the house 
in dispute is merely that of a riyaya, and 
as such their, rights in the house will be 
governed not by s. 118 of the Land Revenue 
Act, but, by the general law governing the 
rights ofa tenant in a house situate in a 
abadi. 


-~ In this view of the matter the plaintiffs 
are not: entitled to a relief “for possession 
against the defendants, and the other question 
as regards the application of s. 118 of the 
Land Revenue Act becomes purely acade- 
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mical inasmuch as, even if our decision 
were against the defendants upon that point;: | 
the plaintiffs will still be disentitled .to a 
relief for possession against the defendants. 
on the grounds stated above. — 
Assuming, however, for a moment that the- 
provisions-of's. 118 of the Land Revenue Act. 
apply to the case of a co-sharer, whois in 
possession of a houseas a mere riyaya, the 
next question is whether the defendants, not. 
having invited the attention of the partition 
officer to the fact that they wished to retain: 
the building at the time of the partition, sub- 


„Ject to the payment of a reasonable ground 


rent, and not having obtained a proper order 
from the partition officer, are now debarred 
from reagitating the same question before 
a CivilCourt. The learned Chief Judge upon. 
the authority of the Full Bench decision in 
Sarup Lal v. Lala (1), has raised the pre- 
sumptions that the mere fact that the site’ 
of the defendants’ house was allotted to 
the share of the plaintiffs was enough to show: 
that the former were entitled to retain the 
possession of the house and that the fact that’ 
no ground rent had been assessed could not 
deprive them of their right to. the house. 
With the utmost possible respect we find 
it difficult to agree with this-view. There 
is no doubt that’ there has been“ divergence 
of opinion in the Allahabad High Court upon 
this question. The earliest decision to which 
our attention was drawn was by Mr. Justice 
Banerji in the year 1906 and is to be found 
Inre Iswar Parshad v. Jagarnath Singh, 
(26 All. Weekly Notes, p. 194) (2). There the 
plaintiffs brought a suit against the defen- 
dants for the recovery of possession of a plot 
and for demolition of that portion of the 
defendants’ building which stood thereon. 
The learned Judge held::that the effect of 
the partition was not to allot to the plain- 
tiffs any portion of the building, and there 
being no direction by the partition officer 
for the removal of the house, the defendants 
were entitled under s. 124 of the Land Revenue 
Act, 1873 (now s. 118 of the Land Revenue 
Act III of 1901) to retain the. building, and 
that ground rent could be assessed even after. 
a partition. Subsequently in 1910 a Bench 
of the Allahabad High Court consisting of 
Sir John Stanley, C. J. and the same learned 
Judge, who decided the previous case, in 
1906 in a Letters Patent appeal,in Nandan 
Pat Tewari v. Radha Keshun Kalwar, (5) 
Ind. Cas. p. 664) (3), took a contrary view. 
The learned Judges observed:— 

“In this case no application was made to the Collector 

(2) A W N 1906; 194. l 

(3) 5 Ind. Cas. 664. 
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by the defendants for liberty to retain the building in 
. question and no offer was made by him to pay a reason- 
- able rent therefor. The site of the house was, as we 
have:said, allotted to the plaintiff and no reservation 
was made of any right .of residence by thedefendant.. 
In view of this it is idle to contend that the defen- 


ants have any right whatever to remain in possession 
of the site of the house.” i 


a learned Judges also expressed the view 
that 


“when a partition has been effected by the Revenue 
Court, the parties are bound by the, provisions con- 
tained in the order of partition and they Gannot, ina 
subsequent civil suit, go behind. the partition.” 


Two learned Judges of the same Court 
sitting singly, namely, Piggot, J. z 
Rafique, J., in 1915 followed the view of 
the Divisional Bench, vide Bhure Lal v. 
Jagan Nath, (26 Ind. Cas. p. 933) (4) and 
Ramjas Mal- v. Zaharya Singh, (28 Ind. 
Cas. p. 358) (5), respectively. The judgment, 
. Of the Full Bench (in Sarup Lal v. Lala; 
(I. L. R. 39 All. p. 707) (1), consisting ` of 
Sir George Knox, Acting Chief Justice, 
Justice Sir Pramada* Charan Banerji and 
Mr. Justice Tudball, however, held that. 
where a partition has been effected under 
the provisions of the U. P. Land Revenue 
Act, 1901, and the site of the house of one 
co-sharer has been allotted to the share of 
another co-sharer, the presumption is. that 
the owner.of the house was to retain posses- 
sion of the house. The mere fact that ground 
rent has not been assessed cannot deprive 
the owner of the house of his right to it. 
Mr. Justice Banerji, who wrote the leading 
judgment, which was agreed to by his 
learned colleagues, expressed himself entirely 
differently from what the Divisional Bench 
had observed in Nandan Pat Tewari's case 
(3). While the Bench emphasised in that 
case that as no reservation was made of any 
right of residence-by the defendant he was 
consequently not entitled to remain in 
possession of the site of the house, the 
learned Judge in the Full Bench case observ- 
ed: 


‘There is nothing to show that the house was not 
reserved to the plaintiffs-respondents. - In the absence 
of.any evidence to the contrary the presumption will 
be that the law was complied with.” es 
_ With great respect due to-the learned 
Judge we are unable to see any legal basis 
for the presumption raised by him. Sec- 
tion 118 ofthe Land Revenue Act lays down 
in unambiguous language that the right of 
a co-sharer to retain the land occupied by his 
building subject to the payment of a reason- 
able ground: rent arises only in making a 
partition, and must be settled at the -time of 
such partition. The right -of a co:sharer 


(4) 26 Ind. Cas. 933; AI R 1915 Al 73. 
(5) 28 Ind. Cas. 358; A IR 1915 All. 236. 
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to be allowed to retain the site without 
which he cannot enjoy the possession .of . the 
building depends upon the performance of 
the conditions imposed by. the section, namely 
the*payment of the ground rent, and the 


fixing of this ground rent and the fixing of- 


the limits of the land occupied by the build- 
ing must be done by thé Collector at the 
time of the partition, without which his right 
rémains wholly inchoate. It cannot be said 
that in every case a co-sharer will desire .to 
retain the site on which the building stands, 


for there may be cases in which the -building. 


may be in an entirely dilapidated state, or 
may otherwise be of no value to him. 
Consequently it is incumbent upon. a 
co-sharer to safeguard his right at the 
time of the partition by representing to the 
Court his wishes to retain “the site occupied 
by his building, and to take proper steps to 
get the rent fixed by the Collector at that 
time. The section does not impose an obliga- 
tion upon a co-sharer to retain the site along 
with the building if he does not desire to do 
so. The learned Judge in the Full Bench case 
sought to distinguish the decision in Nandan 
Pat Tewari v. Radha Keshun Kalwar (3), 
to which he was a party on the ground that 
there was a clear non-reservation of the 
ownership of the house in that case and that 
furthermore the building had been demolish- 


» -ed at the time when the appeal was decided. 


With all due deference; neither of these 
reasons appears to us to affect the soundness 
of the principle laid down by the Divisional 
Bench. His reasoning as regards the non- 
reservation of the ownership of the house in 
the Divisional Bench case applies equally to 
the case-before the Full Bench. As regards 
the second reason the Divisional Bench was 
not at all influenced in its .decision by the 
fact that the .house had been demolished 
since the passing of the decree.as will appear 
from the following observation :— ; 
“We are informed that-the house has been demolished 
since the decree was passed by the. Court of first 
instance. Be this as it, may, we think that the plain- 


tiff is clearly entitled in view of the partition award 
to a decree for possession of the site.” 


Having given our best consideration to the 
case we are of opinion that the view taken 
by the Divisional Bench in Nandan Pat 
Tewari v. Radha Keshun Kalwar (3) 
lays down a correct statement of the law, 


and that the decision of the Full Bench in 


Sarup Lal v. Lala (1) cannot be regarded 
as laying down a sound principle. ~~ 
We are of opinion that the defendants 
having failed to establish their right to the 
house in question as co-sharers and having 


|| 


failed to obtain an order of partition officer 
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in their favour. as required by s. 118 of the 
Land Revenue Act at the time of the parti- 
tion, it is no longer open to them to reopen 
that question now after the rights of the 
parties had been lawfully adjusted by’ a 
partition Court. As observed by their Lord- 
ships of the Privy Council in Bajrang 
Bahadur Singh v. Rai Beni Madho Bakhsh 
Singh (A. I. R. 1438 P. C, p. 210) (6) the 
word ‘partition’ in the Land Revenue Act 
is not used in the narrow sense of mere 
arrangement into -units of area. It imports 
and includes that rightsin these units are 
distributed among the sharers. 

We are unable to uphold the view of law 
taken by the learned Chief Judge on_ the 
basis of the Full Bench case. We hold for 
the reasons indicated above that the plain- 
tiffs are not entitlet to the relief for posses- 
sion of the site occupied by the building. 
The defendants’ rights in the building will 
be those of a riyaya and not those of a co- 
sharer. 

We dismiss the appeal though on different 
grounds. Parties will bear their own costs 
throughout. 

D. Appeal dismissed. 


(6) AIR 1938 P C 210; 175 Ind. Cas. 775, 1938 
O LR 321; 1938 ALR 558; 11 RPC17;4B R 
713; 1938 OWN 606; 1938 R D 606; 19388 AL J 
786: 13 Luck. 508; (1938) 2 ML J 596; 68C LJ 193 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 162 of 1940 
March 28, 1941 
Youna, C. J. AND BLACKER, J. 
RADHESHAM BEOPAR Co. LT. 
(IN LIQUIDATION)—ÅPPELLANT 
versus 
KARAM CHAND—DEcREE-HOLDER 
AND ANOTHER—d UDGMENT-DEBTOR 

— RESPONDENTS 

Companies Act (VII of 1913), ss. 186, 199— Pay- 
ment order under s. 186 is equivalent to decree— 
Decree-holder can claim rateable distribution under 
Civil Procedure Code (Act V of 1908), against holder 
of order. 

A payment order under s. 186, Companies Act, must 
be regarded as equivalent to a decree in view of s. 199 
and enforceable as such and the provisions of the Civil 
P. C., relating to the execution of decrees are applicable 
to the execution of such order. Hence a decree-holder 
isentitled to claim rateable distribution against the 
official liquidator as a holder of the payment order 
under s. 186. 47 Ind. Cas. 997 (2), relied on. 185 Ind. 
Cas. 899 (1), not approved. 

L. P. A. from the judgment of Mr. Justice 


Monroe, in Civil Miscellaneous No. 706/L of 
1939, dated April 25, 1940. l 
Mr. A. R. Khosla, for the Appellant. 
Mr. Anand Mohan Suri, for -Respondent 
No, 1. s a I : 


6 
RADHESHAM BEOPAR CO. V. KARAM CHAND (LAH) 


195 I © 


Blacker, J.—This is an appeal under 
the Letters Patent against the order of a 
learned Judge in Chambers granting an appli- 
cation for rateable distribution as between a 
decree-holder and the Official Liquidator en- 
forcing a payment order under s. 186, 
Companies Act. It may be briefly stated in 
order to clarify the position that the execution 
of the decree was transferred to the Court of 
the District Judge by the Court of the 
Subordinate Judge which passed that decree 
at the time when the liquidation proceedings 
were before the District Court. All these 


‘proceedings were subsequently transferred 


from the District Court to the High Court 
and we must, therefore, hold that the appli- 
cation for execution of the decree is also 
before the High Court within the meaning of 
s.73, Civil P. C. 

The point : in issue is whether the 
holder of a decree is entitled under the 
law to claim rateable distribution against 
the Official Liquidator as the holder of a 
payment order and it is the appellant's 
contention that he cannot do so under the 
law. He has relied mainly upon Lyallpur 
Bank Ltd. v. Ramji Das (1). We have studied 
that authority and we find that it is actually 
an authority for the converse proposition 
that the holder ofa payment order cannot 
get rateable distribution against the holder 
of a decree. But we have also found, if we 
may say so with due respect that the Bench 
which decided that case does not appear 
to have considered fully the bearing of 
s. 199, Companies Act. In fact, the finding 
is based entirely upon three judgments quot- 
ed therein, the first two of which appear 
to lay down nothing more than that the 
payment order is not a decree—a proposition 
with which we have no quarrel whatever. 
The third which is a Single Bench judgment 
of the Nagpur High Court held that the 
holder of a payment order or refund order 
passed under the Civil P. C., could not get 
rateable distribution as against the holder 
of a decree. We have been through this 
judgment and with due respect we are 
unable to agree with the proposition of law 
laid down, as it appears to us to ignore 
the plain language of the statute. 

On the other hand, we find that there 
is a judgment of this Court reported in 
Tarya Ram v. Popat Ram (2), in which it 
is laid down—and, if we may say 60, 


. CD IL R (1940) Luck 332;185 Ind. Cas. 889; A I R 
1940 Oudh 237; 1940 O W N 132; 1940 O L R 75; 12 R 


O 270. 
a AI R 1918 Lah. 211; 47 Ind, Cas. 997; 92 P R 
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with obvious correctness—that a payment 
order under s. 186, Companies Act, ‘must 


be regarded as equivalent to a decree and ` 


enforceable as such and that-the provisions 
of the Civil P. C. relating to the execu- 


tion of decrees are applicable to the execu- ` 


tion of such orders. It is clear that s. 36, 
Civil P. C., lays down that the provisions 
of the Code relating to the execution of 


decrees shall, so far as they are applicable, ` 


be deemed to apply to the execution of 
orders. This section appears in the same 
part, namely Part 2, headed “Execution,” 
as s. 73 which refers to rateable distribu- 
tion, and we have not been able to see that 
there is anything in the procedure with 
regard to rateable distribution of decrees 
which cannot in the words of s. 36 be 
made applicable to the execution of orders 
which are in the nature of decrees for the 
payment of money. 

It, would appear totus therefore~ that 
in this case, to use the language of 
s. 73, the assets are held by the High 
Court and the decree-holder as well as the 
payment order holder have made appli- 
cation to the Court for execution. The 
application was made by the decree-holder 
to the District Judge and was backed by 
a transfer certificate and we hold that that 
application has automatically passed to the 
High Court. The decree-holder has not 


obtained satisfaction thereof and therefore 


the executing Court, the High Court, has 
under s. 73 to distribute the assets ra teably 
It does not appear to us to matter whether 
the order is oris not a decree and the discus- 
sion on that point appears to us to be purely 
academic. Section 199, as was pointed out 
in Tarya Ram v. Popat Kam (2) puts the 
order on the same footing as the decree as far 
as the execution goes and rateable distribu- 
tion under s. 73 is clearly a method of 
enforcement of a decree-or of an order in the: 
nature of a decree. We therefore consider 


that- the learned. Judge in Chambers- has’. 


decided this point rightly and we dismiss the’ 
appeal with costs. 


S. '' = Appeal dismissed. 
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BOMBAY HIGH COURT 
Civil Application No. 947 of 1940 
November 22, 1940 
' e _ BBAUMONT, C. J. AND SEN, J. ` 
DOSSABHOY JAMSHETJI NANPORIA— 
APPLICANT - 


VETSUS - 
EDULJI SORABJI DARUVALA— 
| OPPONENT 
Bombay High Court (Appellate Side) Rules, Part II ; 
Tr. 5, 10, Appendix B— Party appearing in appel- 
late side by attorney instructing an Advocate on ori- 
ginal side—Attorney’s costs to be taxed on scale 
allowed by Appendix E. 
‘ It isvery common for parties to appear in appellate 
side matters by an attorney instructing an Advocate 
on the original side, and it cannot be said that in such 
an event no costs are payable by the unsuccessful 
party either to the attorney orto the Advocate. The prac- 
tice in the office is to tax the costs of the attorney on 
the scale allowed by Appendix E fo the Appellate Side’ 
Rules of the Bombay High Court by analogy to that 
Appendix. < l 


C. Appl. against an order of the Taxing 
Officer, Assistant Registrar, High Court, 
a DESA Side, in Second Appeal No. 5 of 
1939. | 


Mr. B. Moropanth, for the Applicant. | 
Mr. N. H. C. Coyajee, for the Opponent. 


Beaumont, C. J.—This is an application 
made under r. 132, Appellate Side Rules 
complaining: against the order of the Taxing 
Officer. The point raised isa novel one. In 
a second appeal the respondent appeared 
by an attorney and an Advocate on the 
original side; that is to say the Advocate: on 
the original side was instructed by an at- 
torney who was not an Advocate on the 
appellate side. The appeal was dismissed 
with costs, and the contention of Mr. Moro- 
panth for the applicant is that in such a 
case no costs are payable either to the at. 
torney or to the Advocate on the original 
side. It is very common for parties to 
appear in appellate side matters by an 
attorney instructing an Advocate on the 
original side, and it is: somewhat startling - 
to hear it suggested thatin such an event no 
costs are payable by the unsuccessful party 
elther to the attorney or to the Advocate. 
In my opinion, there is no substance in the 
point. l 
Under the rules on the appellate side, 
Part II, relating to legal practitioners, it is 
provided inr.10 that no attorney, who is 
not also an Advocate, shall addrêss the 
Court; but such attorney may instruct an 
Advocate. And then inr. 5it is provided 
that Advocates onthe original side may’ 
appear and plead for suitors on any side of 
this Court, but not unless instructed by. an 
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attorney, or. on the appellate side by an 
Advocate {which is only an alternative. }So 
that itis quite clear that an attorney may 
instruct a Counsel on the original side to 
appear on the appellate side of the High 
Court, and as the rules allow him so to 
do, it seems apparent that the attorney must 
be entitled to be paid, and must in the 
ordinary course have his costs taxed before 
he can recover them. Now, r. 128 of the Ap- 


pellate Side Rules, directs that where costs | 


are awarded toa party in any proceeding 
the amount of the Advocate’s fees to be taxed 
in the bill of,costs recoverable by such party 
if represented by an Advocate, from his 
adversary, Shall be computed in accordance 
with the rules in Appendix E, and then 
there isa provision that nothing contained 
in this rule shall’ apply to fees payable to 
Advocates on the original side. 

It is argued, therefore, that that rule does 
not apply either to an attorney or to an 
Advocate on the original side, and therefore 
no scale for taxing their fees has-been laid 
down. Ifthat be so, the Taxing Officer . has 
a discretion as to the scale to be applied, and 
he exercises that discretion wisely in pro- 
ceeding by analogy. to Appendix E. The 
Taxing Officer says that the practice in the 
office is to tax the costs of the attorney on 
the scale allowed by Appendix E by analogy 
to that Appendix. That is to say he allows 
the attorney the percentage costs specitied 
in Appendix Eand the attorney makes his 
own arrangements as to the payment of the 

Advocate who represented him. That is the 
~ course which the Taxing Officer says has 
prevailed for many years. It appears to 
me clearly to-be the right course, and I can 
see nothing illegal about it. Jn my opinion 
the order made by the Taxing Officer 15 
right, and this application must be dismissed 
with costs. . 

S, Application dismissed. 





CALCUTTA HIGH COURT 
Appeal No. 192 of 1939 
May 22, 1940 
i _ EDGLEY, J. | 
DURGAGATI BANERJI AND OTHERS— 
: APPELLANTS 
VETSUS 
TAHARULLH MIA AND oTHERS— 
: RESPONDENTS 
Decree—Setting aside of—Fraudulent suppression 
of process—Onus—Sutt to set aside decree on ground 
that it was cbtained by gerjured evidence, main- 
tainability of—Suitt'to set aside decree on ground 
that claim in original suit was false, is not maine 
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tainable if person applying for setting aside decree 
was not prevented by fraud of decree-holder from 
placing his case before Court. 

In a suit to set aside decree on ground of fraudu- 
lent suppression of process, the onus lies on the plaint- 
iff to show that there had been fraudulent suppres- 
sion of the processes. [p. 389, col. 1.] 

‘A suit cannot be brought to have a decree set aside 
merely on the ground that it was obtained by per- 
Jured evidence. 5 Ind. Cas. 648 (8), 54 Ind. Cas. 626 
(11), 1% Ind. Cas. 893 (14), 63 Ind. Cas. 712 (15) and 
97 Ind. Cas. 879 (16), relied on. [p. 393, col. 1.] 

A plaintiff is not entitled to have a decree against 
him set aside on the ground that it had been fraudu- 
lently obtained merely by reason of the fact that the 
claim in the original suit was false or without any 
cause of action or merely because the decres was ob- 
tained by false representation or suppression of facts 

rovided the person so applying for a reversal of the 

ecree in the original suit was not prevented by the 
fraud of the decree-holder from placing his case before 
the Court. Mahomed Golab v. Mahomed Sulliman 
(2), relied on. [p. 394, col. 2.7 

[Case-law referred to.] 


A. from the appellate order of the District 
Judge, Birbhum, dated June 29, 1939. 

Mr. Apurbadhan Mukherjee, for the Ap-. 
pellants. 

Dr. Sen Gupta and Syed Farhat Ali, for 
the Respondents. 


Judgment.—In the suit out of which 
this appeal arises the plaintiff Taharulla 
Mia, sought to set aside an ex parte rent 
deciee which was obtained against him by 
the defendants on December 22, 1935. This 
decree was put into execution and some 
property belonging to Taharulla and some’ 
of the other defendants was sold at an exe- 
cution sale which was held on May 20, 
1936. The other defendants in the rent.suit 
applied to set aside the sale and the plain- 
tif, who was defendant No. 9 in the rent suit, 
was made a party to these proceedings. The 
application appears to have been made on 
the usual ground of material irregularity 
and fraud in publishing and conducting the 
sale and. also on the allegation that the exe- 
cution case was not maintainable. The sale 
was set aside by the first Court on Decem- 
ber 21, 1936, but this decision was reversed 
on appeal on May 15, 1937, and the sale 
was confirmed on June 29, 1937, Thereafter, 
on March 18, 1938, a writ for delivery of 
possession was issued in favour of the decree- 
holders and, on March 23, 1938, Taharulla 
Mia, defendant No. 9 in the rent suit, in- 
stituted the suit out of which this appeal 
arises. The plaintiff's case was to the effect 
that the claim against him in rent suit 
No. 2426 of 1935 was false as it suppressed 
the material fact that there was no privity 
of contract between himself and the defen- 
dants. He further maintained that the 
summonses were suppressed in the rent suit 
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and the resultant ex parte decree was fraudu- 
_lent by reason of the said false claim and 
the alleged fraudulent suppression of the 
processess. He also alleged that the processes 
were suppressed’ when the decree was put 
into execution and the Court was asked to 
set aside the decree obtained in rent suit 
No. 2426 of 1935 and the subsequent pro- 
ceedings in Execution Case No. 247 qf 1936. 
Beyond the vague statements mentioned 
above with regard to the alleged falsity of 
the claim, and the allegations with regard 
to the supposed fraudulent suppression of 
the -processes the plaint did not set out any 
detail with regard to the nature of the alleg- 
ed fraud. 


The case for the. defence was to the effect 
that the claim .was true, that the requisite 
processes were served both in the rent suit 
and in the execution proceedings and that 
the plaintiff in fact appeared through a 
Pleader in the suit and took time to file his 
defence. In the first Court only one witness 
was examined on behalf of the plaintiff and 
that witness, beyond making a general state- 
ment to the effect that the plaintiff had not 
been served with summons: in conection 
with the rent suit and thatno process re- 
lating to the sale had been served, made no 
attempt to prove that these processes had 
been fraudulently suppressed. Evidence in 
‘vebuttal was given on behalf of the defen- 
dants and the first Court held that it had 
been established as a fact that the plaintiff 
had been duly served with the summons in 
the rent suit and that he actually appeared 
in . that suit and took an adjournment. On 
this finding, the learned Munsif further held 
that the question ofthe bona fides of the 
claim did not arise and that the plaintiff 
was not. entitled to have the ‘decree against 
him set aside on the ground that it was 
‘fraudulent. | 
= The learned Advocate for the respondents 
criticises the judgment of the learned Munsif 
on the ground ‘that it does not contain a 
further finding with regard to the alleged 
‘fraudulent suppression of the processes in 
the execution proceedings. Having regard, 
however, to the vague nature of the evidence 
which was given on this point in the first 
Court it would not appear that this was a 
matter upon which the plaintiff placed, much, 
if any, reliance. The onus lay on him to 
show that there had been fraudulent sup- 
pression of the processes not only in the suit 
- but in the execution proceedings. As regards 
the suit, it was clear that the processes could 
not have been fraudulently suppressed in 
view of the fact that the plaintiff actually 
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appeared by Pleader at the hearing of the 
suit and, as regards the exetution processes, 
apart altogether from the fact that it had 
been decided in a previous proceeding in 
which the plaintiff was a party that the sale 
could not be set aside on account of any 
material irregularity or fraud in connection 
with the publishing of the sale, the plaintiff 
led no evidence in the suit, from which 
fraud could possibly be inferred. It is, there- 
fore, clear that the plaintiff failed to establish 
any fraudulent suppression of the processes 
either in the suit.or in connection with the 
susequent execution proceedings. if 

At the appellate stage neither in the 
grounds of appeal nor in the argument be- 

_fore the lower Appellate Court was eny 
point taken with regard to the correctness 
of the finding to the effect that the sum- 
monses in the suit had been duly served or 
with reference to the absenee of any finding 
in the judgment of the trial Court as regards 
the suppression of the processes in the 
execution proceedings. At that stage the 
only point urged was that the learned Munsif 
should have considered whether or not there 
was any cause of action in respect of the 
claim in the rent suit. In other words, the 
contention seems to have been that the learn- 
ed Munsif should have considered the ques- 
tion whether the Court was misled into 
granting an ex parte decree by reason of 
the falsity of the claim put forward by the 
plaintiff in the rent suit and that, if such 
claim was found to be false, the plaintiff in 
the subsequent suit would be entitled to 
have- the resultant decree set aside even on 
the assumption that he had been duly served 
with a summons: in the suit. The above 
contention was accepted by the learned 
District Judge on the authority of a decision 
of this Court in Lakhmi Charan v. Nur 
Ali (1), and he consequently remanded the 
case to the Court of the learned Munsif for 
re-consideration. 

In second appeal, it is contended that the 
remand order was wrong and that the cor- 
rect view of the law had been adopted in 
the trial Court. On behalf of the respon- 
dents, on the other hand, it is contended 
that the fact that the claim in the rent suit 
against ‘Taharulla Mia, defendant No. 9in | 
that suit, was groundless, was one of the 
main elements which should have been taken 
into consideration in deciding whether the ex 
parte rent decree obtained against him should 
be set aside as fraudulent and this point 
would require consideration irrespective of 
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any: finding tothe effect that the requisite 
processes on Taharulla Mia had been duly 
served, During the course of the arguments, 
' I have been referred to numerous authori- 
ties which require some detailed examjna- 
tion as this case raises for copsideration the 
general question of the grounds upon which 
a person is entitled to have a decree against 
him set aside on the ground that it had been 
fraudulently obtained. The main decision 
upon which the appellants rely is the case 
in Mahomed Golab v, Mahomed Sulliman 
(2), in which Sir Comer Petheram, C. J., laid 
down two broad principles which should be 
held to govern cases in which a plaintiff 
seeks to set aside a decree on the ground 
that it was obtained by fraud. In the first 
place, the learned Chief Justice pointed out 
that : 

“It is an elementdry principle that person who 
charges another with fraud must himself prove the 
fraud, and it is very certain that the plaintiff is not 
relieved from this obligation because the defendant has 
himself told an untrue. story.” 

The second principle was to the effect that : 

“Where a decree has been obtained by a fraud prac- 
tised upon the other side by which he was prevented 
from placing his case before the tribunal which was 
called upon to adjudicate upon it in the way most to 
his advantage, the decree is not binding upon him, and 
that the decree may be set aside by a Court of Justice 
in a separate suit and not only by an application made 
-in the suit in which the decree was passed to the Court 

by which it wes passed.” 
. It appears to have. been the view of the 
learned Chief Justice that, if the plaintiff 
tailed to establish either of these points, he 
would not be entitled to have the decree 
‘against him set aside on the ground that it 
had been obtained by fraud. The views 
which the learned Chief Justice expressed 
in Mahomed Golab v. Mahmed Sulliman 
(2) were based on a consideration of the 
general -principles governing the law with 
-regard to this matter which had been laid in 
Patch y. Ward (3) and Flower v. Lloyd (4). 
‘In the first of the above mentioned cases 
Lord Cairns, L..J., after referring to the 
principles laid down in Duchess of Kingston’s 
Case (5), stated that : | 

“The fraud there spoken of must clearly, as it 
seems. to me, be actual fraud, such that there is on 
the part of the person chargeable with it the malas 
animus, the mala mens putting itself in motion and 
acting in order to take an undue advantage of some 
other person for the purpose of actually and knowingly 
defrauding him.” l 

His Lordship went on to say : 

“I apprehend the fraud, therefore, must be fraud 
which yoti can explain and define upon the face of 
-. (2) 210 612. 

(3) (2868) 3 Ch. A 203; 18 L T 134; 16 W R 441, 

(4) (1879) 10 Ch. D 327; 39 L T 613; 27 W R 496. 

(5) (1776) 26m. L C 593. ii 4 
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a decree, and that mere irregularity or the insisting 
upon rights which, upon a due investigation of those 
rights, might be found to be overstated or overesti- 
mated, is not the kind of fraud which will authorize 
the Court toset aside a solemn decision which has 
assumed the form of a: decree signed and enrolled.” 

In a concurring judgment Sir John Rolt, 
L. J. said : 

‘*T think, for the reasons which have been given by 
my learned brother, that the fraud must be actual 


-positives fraud, a meditated and intentional contri- 


vance to keep the ae and the Court in ignorance 
of the real facts of the case, and obtaining that dec- 
ree by that contrivance.” 


As regards the casein Flower v. Lloyd 
(4) the learned Chief Justice relied upon 
certain observations made by James, L. J., 
in which Thesiger, L. J., concurred. This 
case related to a suit which had been institut- 
ed by the plaintiff for a declaration to the 
effect that the judgment in a former suit bet- 
ween the same parties had been obtained by 


‘fraud and for relief consequent on that 


declaration. The Court of Appeal held that 
no fraud had been proved and they therefore 
dismissed the suit, but in this connection, 
James, L. J. observed that 

“ Assuming all the alleged falsehood and fraud to 
have been substantiated, is such a suit as the pre- 
sent sustainable? That question would require very 
grave consideration indeed before it is answered in the 


“affirmative. .Where is litigation toend if a judgment 


obtained in an action fought out adversely between 
two litigants su? juris and at arm’s length could be 
set aside bya fresh action onthe ground that perjury 
had been committed in the first action, or that false 
answers had been given to interrogatories, or a misleading 
production of document or of a machine, or of a process 
had been given? There are hundreds of actions tried 
every year in which the evidence is irreconcilably con- 
flicting, and must be on one side or other wilfully and 
corruptly perjured. In this case, if the plaintiffs had 
sustained on this appeal the judgment in their favour, 
the present defendants in their turn might bring a 
fresh action to set that judgment aside on the ground 
of perjury of the principal witness and subornation of 
perjury ; and so the parties might go on alternately 
AA ANFINUUTI....eccsccecereees Perjuries, falsehoods, frauds 
when detected must be punished and punished severely; 
but in their desire to prevent parties litigant from ob- 
taining any benefit from such foul means, the Court 
must not forget the evils which may arise from open- 
ing such new sources of litigation, amongst such evils 
not the least being that it would be certain to mul- 
tiply indefinitely the mass of those very perjuries, 
falsehoods and frauds.” 

The learned Advocate for the respondents 
points out that, having regard to the nature 
of the decisionin Flower v. Lloyd (4), the 
observations of James, L. J., must be re- 
garded as obiter and that, if these observa- 
tions be taken to imply thatin no circums- 
tances Gan a question be re-opéned in a sub- 
sequent suit brought to set aside a decree 
‘on account of fraud, which the parties had | 
an opportunity to contest in the’ original 
suit, a different view was adopted in two 
subsequent English cases, namely the cases 
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-in Abouloff v. Oppenheimer (6) and Vadala 
v. Lawes (7). It may perhaps seem strange 
that no reference was made to these two 
cases in the judgment of the learned Chief 
Justice in Mahomed- Golab v. Mahomed 
Sulliman (2), but it must be remembered 
that both of them relate to suits brought for 
the purpose of enforcing foreign judgments 
and that special. considerations apply as 
regards such judgments, the most important 
of which are recognized in the law of India 
in s. 18, Civil P. C. Further reference will 
be made in due course to the case in Abou- 
loff v. Oppenheimer (6) and Vadala v. 
Lawes (7), but at this stage it may be men- 
tioned that, although the observations of 
Sir Comer Petharam, ©. J., in Mahomed 
Golab v. Mahomed Sulliman (2), were 
obiter dicta, they were accepted in a later 
decision of this Court in Abdul Huq Chow- 
dhury v. Abdul Hafez (8), as enunciating cor- 
rect legal principles on this point. 

The learned Advocate for the respond- 
ents relies on the decision of the Judicial 
Committee of the Privy Council in Kha- 
gendra Nath v. Pran Nath (9), in support of 
his contention that, in spite of the service of 
the requisite processes, it was open to the 


plaintiff to show that the decree was frau- ` 


dulent by reason of the fact that there was 
no cause of action in the suit in which the 
decree had been obtained. In the case cited, 
apart from certain allegations of fraud con- 
nected with the service of the summonses, 
the plaint contained a number of other alle- 
gations of fraud which, if proved, might 
have shown that the plaintiff had been pre- 
vented from placing his case before the 
Court. For example, it seems to have been 
alleged that,in order to keep him out of 
the way, fraudulent proceedings had been 
taken to have the plaintiff declared a luna- 
tic and to make him stay away from his 
home. It appears that proceedings had been 
taken to have the ex parte decree set aside 
on the ground of irregularity in the service 
of the processes, but the plaintiff’s allega- 
tions to this effect had been rejected. The 
Judicial Committee pointed out however that 
the allegations in the plaint are plainly an 
attack, not on the regularity or sufficiency 
of the service or the proceedings, but on the 
whole suit as a fraud from beginning to end. 
This decision is certainly no authority for 
the proposition that, if in fact it had been 
(6) (1883) 10 Q B D 295; 52L JQ B1;47 L T 
325; 31 W R57. | 4 
(7) (1890) 25 Q BD 310; 63 LT 128; 38 W R594. 


(8) 14 CW N 695; 5Ind. Cas. 648; 11 CL J 636. 
(9) 290 395; 29 IA 99;8 Sat, 266; 6CW N 473 


(P O). 
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-(1), D. Chatterjee, J. dissented from the 


991 
possible for the plaintiff to place his case be- 


‘fore the Court in the original suit he would 
have been at liberty in a subsequent suit 


to impugn the decree on allegations to the 
effect that the decree was of a fraudulent 
In Lakhmi Charan v. Nur Ali 


views expressed by the learned Judges in 
Mahomed Golab v. Mahomed Sulliman 


-(2) and Abdul Huq Chowdhury v. Abdul 


Hafez (8) and, after reviewing these cases 
and certain English authorities on the sub- 
ject he held that : 


“ It is quite clear from the cases quoted above that 
the jurisdiction of the Court trying a suit of this kind 
is not limited to an investigation merely asto whether 
the plaintiff was prevented from placing his, case at 
the prior trial by the fraud of the defendant. „The 
Court can and must rip up the whole matter for de- 
termining whether there has been fraud in the pro- 


curement of the decree.” 6 


This decision was followed in a latter case 
by Fletcher and N. R. Chatterjea, JJ., in 
Kedar Nath v. Hemanta Kumari (10) and 
was cited with approval by N. R. Chatter- 
jea, J., in Manindra Nath v. Hari Mondal 


(11). In view ofthe fact that the plaintiff in 


Lakhmi Charan v. Nur Ali (1), was unable 
to attend the Court owing to illness at the 
time when the suit in the Akyab Court 
came on for hearing, it is difficult to under- 
stand why he did not apply to have the ex 
parte decree set aside under s. 108, Civil 
P. C., which corresponded to O. IX, r. 13 of 
the present Code, or obtain its reversal by 
way of appeal. On the facts which appear in 
the report all the points on which the plaint- 
iff relied in the subsequent suit to set aside 
the ex parte decree were matters which hi 
ought to have made grounds of defence in the 
original suit and, in my view, the ordinary 
doctrine of res judicata would appear to 
have been applicable according to the law 
of India. The leading English case upon 
which Chatterjee, J., relied, namely, the 
case in Abouloff v. Oppenheimer (6), related 
to a case in which the plaintiff sued to re- 
cover the value of goods on the basis ofa 
judgment obtained in a Russian Court. The 
defence raised was to the effect that the 
foreign Court had been misled by fraudulent 
concealment of certain facts by the plaintiff. 
It was assumed that the defence of fraud 
was actually taken in the Russian Court 
and that evidence was given in support of 
the charge, but even on this assumption it 
was held that 


‘‘ whenever a foreign judgment has been obtained by 
(10) 18 OW N 447; 22 Ind. Cas. 709; AIR 1919 


Cal. 69. 
(11).24 OWN 133; 54 Ind. Cas. 626; A IR 1920 
Cal. 126, 7 he 
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the-fraud of the party relying upon it, it cannot be 
maintained in the Courts of this country; and- fur- 


ther, that nothing ought to persuade an English Court ~ 


to enforce a judgment against one party which has 


been obtained by the fraud of the other patty to the - 


suit in the foreign Court.” f 

It is true that the judgments of the learn- 
ed Judges who decided Abouloff v. Oppen- 
heimer (6), in the Court of Appeal contained 
observations which indicated that they would 
be prepared to accept without any limita- 
tion the doctrine which they propounded, 
even inthe case of a judgment which had 
been fraudulently obtained in an English 
Court and with regard to the observations Of 
James, L. J. in Flower v. Lloyd (4), Brett, 

L. J. remarked : . 
i “Tf it isto be taken that the doubts of James and 


Thesiger L. JJ., related toa fraud ofa party tothe 
action, committed before the Court itself for the pur- 


eard the present argument, agree with the doubts ex- 
‘pressed by them.” 


The fact remains, however, that the ac- 


tual decision in Abouloff v. Oppenheimer 
(6), would merely have the effect of estab- 
lishing the proposition in the case of foreign 
judgments only that such a judgment ob- 
tained by the fraud of a party to the suit 
in a foreign Court cannot afterwards be en- 
forced by him in an action brought in an 
English Court, even although the question 
whether the fraud which had been perpe- 
trated was investigated in the foreign Court 
and it was there decided that the fraud had 
not been committed. The same principle 
was followed by the Court of Appeal in 
Vadala v. Lawes (7),in which the defence 
was raised that a-judgment of the Italian 
Courts had been obtained by fraud. In de- 
ciding the latter case their Lordships held 
that the decision in Abouloff v. Oppenheimer 
(6) had the effect of establishing the prin- 
ciple that, if it is alleged that a foreign 
judgment had been obtained fraudulently, 
and, f < 

‘if. the fraud upon the foreign Court consistsin the 
“fact thatthe plaintiff has induced that Court by fraud 
to come to a wrong conclusion, you can reopen the 
whole casa, even although you will have in this Court 
to go into the very facts which were investigated and 
which were in issue in the foreign Court.’ ee 
= Lindley, L. J. concludes his judgment 
with the following observations : 

“ Therefore, it is competent in point of law forthe 
defendant in this action to raisa this defence, and to 
satisfy the jury, if he can, that the Italian Court was 
misled by the fraud of the plaintiff, that fraud con- 


sisting in this, that the plaintiff knowingly placed be- - 


fore the Italian Court bills of exchange which he al- 
leged to be commercial bills, when in truth and in 
fact he knew them to be nothing of the sort, but bills 
for gambling transactions. And if the jury were’ to 
find in fact, not only that the bills were for gambling 
transactions, but, further, that the Italian Court has 
been imposed on by the fraud, that is a good defence 
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- according to the ‘casa in Aboulof v. Oppenheimer 
(6) 31 


The principles laid down by the Court of 
Appeal in Abouloff v. Oppenheimer (6) and 
Vadala v. Lawes (7), if carried to their logi- 


cal conclusion and applied to domestic as 
. well as foreign judgments, would involve 
- the acceptance of the proposition that a dec- 


ree obtained on perjured evidence could: be 
set aside in a subsequent suit. This aspect 


of the matter is clearly brought out in the 
- passage in the judgment of Lindley, L. J. 
in Vadala v. Lawes (1), in which he discus- 


sed the effect of the decision in Abowlojf v. 


Oppenheimer (6), where he says.: 


“The fraud practised on the Court, or alleged to 
have been practised on the Court, was the misleading 
of the Court -by evidence known by the plaintiff. to be 
That was the whole fraud.” 

This view was actually adopted by the 
Madras High Court on the basis of the 
‘abovementioned two cases in Venkatappa 
Naick v. Subba Naick (12). This proposition 
has however been negatived in the case of 
domestic judgments not only by the Eng- 
-lish Courts but also by a series of decisions 

of this Court. Such a case was that of 
Baker v. Wadsworth (13), which was decid- 
ed some years after Vadala v. Lawes (7). 
-In that case the plaintiff sought to set aside 
a judgment on the ground that the verdict 
‘had been obtained by falsely and fraudu- 


r:lently committing perjury. The learned 


-Judges decided against the plaintiff on the 
.basis of the opinions expressed by James 
-and Thesiger, L. JJ.in Flower v. Lloyd (4), 
‘Darling, J., however pointed out that James 
and Thesiger, L. JJ. did not say that there 
might not possibly be cases In which the 
Court would allow an action to be brought 
to set aside a judgment obtained by fraud 
ina former action. As pointéd out by Sir 
Comer Petheram, ©. J., in Mahomed Golab 
v. Mahomed Sulliman (2), perjury is the 
worst kind of fraud as fraud of this nature 
is committed deliberately, but, in this con- 
nection the learned Chief Justice observed 
that : 
“Iam not aware that it has ever been suggeste 
in any decided case and in my opinion it is not the 
Jaw, that because a person against whom a decree 
has been passed alleges that itis wrong and that it 
was obtained by perjury commifted by or atthe in- 
stance of the other party, which is of course fraud 
of the worst kind, that he can obtain a rehearing of 
the questions in dispute in a fresh action by merely 
changing the form in which he places it before ‘the 
Court, and alleging in his plaint that the first decree 
was obtained by the perjury of. the person in whose 
favour it was given.” | 
- - Most of the recent decisions of this Court 


(12) 29-M 179% 16 MLI59 0 
(13).(1898) 67 L J Q B 301, ch 4 
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on this point have adopted the views express- 
ed by the learned Chief Justice in Mahomed 
Golab v: Mahomed Sulliman (2),. and the 
view that a suit cannot be brought to have a 
decree set aside merely on the: ground that it 
was obtained by perjured evidence appears 
now to be well settled: Abdul Hag Chaw- 
dhury v. Abdul Hafez (8), Mosuful Hug v. 
Surendra Nath Roy (14), Manindra Nath v. 
Hari Mondal (11), Rajani Kantha v. Purna 
Chandra (15) and Mukta Mala Dasi v. Ram 
Chandra Dey (16). As regards the more 
recent English cases in which it was sought 
to rescind a final and valid judgment on the 
ground of fraud, although it is of course re- 
. cognized that in suitable cases an action for 
this purpose would lie, the Courts appear to 
have adopted the principle that they would 
not set aside.a judgment on this ground un- 
less there had been a discovery of fresh 
materials which the -plaintiff had been un- 
able to place before the- original Court. On 
this point the observations of Lord Selborne 
in Boswell v. Coaks (17), are instructive. In 
that case an action had been taken to have 
it declared that a judgment given by the 
‘House of Lords was obtained by the fraud 
ki Sa respondent. His Lordship observed 

at : o: - 
_ “It seems to me that in every ease of this kind, if 
a motion to stay an action is so made, the Court 
ought to receive such evidence prosand cons as is 
material to the question whether there has really 
been, since the former judgment, a new discovery of 
something materialin this sense, that prima facie it 
would be a reason for setting the judgment aside if it 
were established by proof.” i 

The same principle was adopted by the 
Court of Appeal in the casein Brich v. Brich 
(18), in which it was held that, in order to 
maintain an action to set aside, on the 
ground of fraud, a judgment establishing a 
will, the plaintiff must adduce evidence of 
facts discovered since the judgment which 
Taise a reasonable probability of the success 
of the action. Vahghan Wiliams, L. J. 
. observed that :` ' 

“I think that the Court ought to treat as frivolous 
and vexatious any cause of action in support of which 
the plaintiff does not produce evidence of facts discover- 
ed since tbeformer judgment which raise a reasonable 
probability of the action -succeeding.”’ 


Cozens-Hardy, L. J. was of the same opi- 
nion. His Lordship held that an action 
might be maintained when a judgment had 
been procured by the fraud of a party to the 

(14) 16 OW N 1002; 15 Ind. Cas. 893 


ogg 48 0298: 63 Ind. Cas. 712;A I R1921 Cal. 


549, 31 C W N 258; 97 Ind. Cas. 1879; AI R 1997. 


al. s : 
(17) (1894) 6 R 167. : 
- (18) (1902) P D 130: 71 L J P 


58: 86 L T 864: 50 
R 437; 18 T L R 485, AN 
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action, but he cited with approval the ob- 
servations of Lord Selborne in” Boswell v. 
Coaks (17), and observed that a mere general 
allegations of fraud without particulars can- 
noteavail. He went on to say that : 

_ “It would bedhighly dangerous to allow a solemn 
judgment to be set aside on the ground of alleged per- 
jury by witnesses dealing with a collateral point, more 
especially when the alleged perjury 
ae with considerable appearance of probability de- 
nied. 

In Mosuful Hug v.' Surendra Nath Roy 
(14), Carnduff and Chapman; JJ. discussed 
the authorities upon which D. Chatterjee, J. 
relied on. Lakhmi Charan v. Nur Ali (1). 
They pointed out that the two leading 
English cases on which reliance had been 
placed by D: Chatterjee, J..related to foreign 
judgments which stood on a footing of their 
own, and, on other points, they were not 
prepared to adopt the reasoning on which 
the decision in Lakhmi Charan v. Nur Ali 
|), was based. I agree with the reasons 
given by the learned-Judges in Mosuful 
Huq v. Surendra Nath Roy (14); for not 
following’ Chatterjee, J.’s decision. As stat- 
ed by them 


“the maxim interest retpublice ut sit’ finis litium 
should prevail......1f evidence not originally available 
comes tothe knowledge of a litigant and he can show 
thereby that the evidence on which a decree against 
him was obtained was perjured his remedy lies in seek- 
ing a review of judgment ; but the rule of res judicata 
prevents him from re-agitating the matter on the same 
materials or on materials which might have been laid 
before the Court in the first instance.”’ 

On the same principle it is difficult to 
support a general proposition such aS was 
adopted by Chatterjea, J. in Manindra Nath 
v. Hari Mondal (11), to the effect that, where 
a Court has been intentionally misled by the 
fraud of a party and fraud has been com- 
mitted upon the Court to procure its judg- 
ment, such judgment can be set aside in a 
subsequent suit based upon the fraud. Such 
right on the part of a litigant, I think, must 
depend on whether or not he was prevented . 
by the person responsible for the fraud from 
establishing the alleged~fraud in the suit in 
which he decree was passed. It is argued 
in this case that the decree in the rent suit, 
which was sought to be set aside as fraudu- 
lent, was obtained by suppressing the fact 
that there was no privity of contract between 
the plaintiff in that suit and Taharulla Mia. 
This question however was one of the mat- 
ters substantially in issue in the rent suit 


and in effect the contention merely amounts 


to an assertion that the decree was based on 

In such: a case the falsity of 
the claim and the truthfulness of the witnes- 
ses must be ‘decided by the Court which tries 
the case and the matter éannot be re-agitated 


is absolutely ~ 
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in.a subsequent suit unless one of the parties 
has fraudulently taken undue advantage of 
the other and thereby prevented that party 
from placing the requisite facts before the 
Court by. the observance of the proper pro- 
cedure as regards discovery oy cross-exam1- 
nation. 

By this I must not be taken to imply that 
there are no cases in which suppression of 
material facts might not amount to fraud 
which would entitle a party by suit to set 
aside a decree. For example, the fraudulent 
omission of a material document from an 
affidavit, sworn in pursuance of a discovery 
order under O. XI, r. 12, Civil P. C., might 
have the effect of preventing the opposite 
party from placing his case adequately before 
the Court. In such a case, even if the party 
concerned had testified in Court during the 
hearing of the cas& to the effect that he had 
no material document in his possession be- 
yond those which had been included in 
his affidavit and thereby obtained a decree, 
it might reasonably be argued that such a 
decree had been obtained not merely by 
perjury, but by perjury coupled with fraudu- 
lent suppression which had prevented the 
defendant from safeguarding his interest at 
the trial. The present case is not one of that 
nature. The facts relating to the plaintiff’s 
claim were either before the Court or might 
have been discovered by observing the pro- 
per procedure prescribed by the law. There 
is also no evidence that any fact was suppres- 
sed that the plaintiff in the original suit was 
legally bound to disclose nor has there been 
any new discovery of material facts or docu- 
ments which had been improperly withheld 
by the plaintiff at the time of the trial. 
Even if it be assumed that the plaint sup- 
pressed certain material facts or contained 
misrepresentations of facts or that the suit 
was based upon an entirely false claim, it is 
nevertheless clear that Taharulla Mia was 
Served with the requisite processes and 
the alleged fraud will not satisfy the test 
laid down by Lord Cairns and Sir John 
Rolt, L. JJ. in Patch v. Ward (3), and which 
was adopted by Sir Comer Petheram, C. J.; 
in Mahomed Golab v. Mahomed Sulliman 
(2). As pointed out by Sir Lawrence Jen- 
TL O: J., in Nanda Kumar v. Ram Jiban 

“the jurisdiction to impugn a previous decree for 
fraud is beyond question ; it is recognized bys. 44, 
Evi, Act, and is confirmed by a long line of authority. 
Butit is a jurisdiction to be exercised with care and 
reserve, for, it would be highly detrimental to encour- 
age the idea in litigants that the final judgment ina 
suit is to be merely a prelude to further Litigation.” 


(19)'41. O 990; 23 “Ind. Cas. 337;A I R 1914 Cal, 
232; 190 L J 457; 180 W N. 681, 
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The learned Chief J ustice also held that 


‘a prior judgment cannot be upset on a mere 


general allegation of fraud or collusion. It 
must be shown how, when, where and in 
what way fraud was committed and that 
such fraud must amount toa meditated and 
intentional contrivance to keep the parties 
and the Court in ignorance of the real facts 
of the. case in order to obtain the decree 
which ib is sought to impugn. This also ap- 
pears tohave been the view adopted by this 
Court in Nalini Kanta v. Hari Nikar (20). 
In that case the second ground put forward 
was that the claim in the suit was itself 
fraudulent as it was based on a hatchita 
which was made out in the absence of the 
defendant in the original suit and which was 
an untrue document. On this point, 
Greaves, J., observed that 

“so far as the second ground of the decision is concern- 
ed, there has been some conflict of authorities in this 
Court; but we think the balances of the authority is 
that it isnot open to raise pleas of this nature, if the 
suit has been decreed after contest or if the suit has 
been decreed ex parte and it is established that sum- 
monses were served on the defendants.”’ 

This view of the law was also adopted by 
this Court in Baikuntha Chandra v. 
Prahlad Chandra (21) and Mukta Mala Dasi 
v. Ram Chandra Dey (16). In the latter 
case B., B. Ghose, Jeheld that 


“where a case has been decided, even if it was de- 
cided ex parte the decree cannot be set aside merely 
upon the ground that the claim of the plaintiff in 
that case was false or that it was obtained by the 
aid of perjured evidence and that something more 
should be proved in support of the allegation of fraud 
in order to have the decrees set aside on that ground.” 


An examination of the above cited cases 
leads me to the conclusion that a plaintiff is 
not entitled to have a decree against him sét 
aside on the ground that it had been fraudu- 
lently obtained merely by reason of the fact 
that the claim in the original suit was false 
or without any cause of action or merely be- 
cause the decree was obtained by false re- 
presentation or suppression of facts provided 
the person so applying for a reversal of the 
decree in the original suit was not prevented 
by the fraud of the decree-holder from plac- 
ing his case before the Court. J think the 
law on this point has been correctly stated 
in the observations of Sir Comar Petheram, 
C. J., in Mahomed Golab v. Mahomed Sulli- 
man (2), and in the decisions based thereon 
and I am not prepared to follow those de- 
cisions in which a different view has been 
adopted. In the case with which we are 
now dealing itis clear that Taharulla Mia 


(20) 290 W N 325; 86 Ind. Cas. 779; A IR 1925 


Qal. 663: 41 C LJ 281, ; 
- (21) -30 C W N 560; 88 Ind. Cas. 583; A IR 1926 
Cal, 426. l : ng 
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was served with the requisite summons in 
the suit and he therefore had an opportu- 
nity in that suit to place before the Court 
any defence which might have been open to 
him with regard to falsity or the fraudulent 
- nature of the claim against him. The view 
‘adopted by the trial Court is therefore cor- 
rect. The decision of -the lower Appellate 
Court is set aside and that of the learned 
Munsif is restored. The appeal is, accord- 
ingly, allowed with costs throughout. The 
hearing-fee in this Court is assessed at three 
gold mohurs. 


D. Appeal allowed. 
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Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 63 and 58—In execution of money decree, dec- 
ree-holder attaching property as belonging to judg- 
ment-debtor—Third party claimant objecting under 
0. XXI, r. 58—-Objection rejected—Attached proper- 
ty sold and purchased by decree-holder—Sale con- 
firmed and satisfaction of decree entered—Claim- 
ant’s suit under O. XXI, r:63 against decree-holder 
auction-purchaser and judgment-debtor, decreed and 
his title to property declared—F'ormal order setting 
aside sale, if required—Decree-holder auction-pur- 
chaser, when can execute his decree afresh. 
“ Where the decree-holder in execution of his money 
decree attaches certain property as belonging to the 
judgment-debtor and on the rejection of objection to 
attachment bya third party claimant under O. XXI, 
r. 58, Civil P. O., brings the attached property to sale 
and purchases it himself and the sale is duly con- 
firmed and the satisfaction of decree is entered up 
and subseqnently the suit under O. XXI, r. 63 by the 
claimant against the decree-holder sauction-purchaser 
and the judgment-debtor is decreed and the title to 
the property purchased by the decree-holder in declar- 
ed to bewith the claimant, no formal order for set- 
ting aside the sale is required and the decree-holder 
can proceed to execute his decree afresh provided there 
is a total failure ofconsideration, that isto say, he 
loses in the suit by the claimant the entire property 
purchased by him in auction. Misc. A. No. 285 of 
1934, explained, 160 Ind. Cas. 1049 (2), explained and 
distinguished, 100 Ind. Cas. 522 (4) and 104 Ind. Cas. 
614 (5), distinguished, 185 Ind. Cas. 129 (8), referred 
to, Pul Cumari Debi v. Gansyam Misra (6), relied 
on, 76 Ind. Cas. 927 (1), followed, 134 Ind. Cas. 616 
(T), approved. [p. 397, col. 2.] 


A.from appellate order of the District 
Judge, Patna, dated November 21, 1939. 

Messrs. B. C. Dey and Gholam Mohammad, 
for the Appellant. . 

Manohar -Lall, J.—This is an appeal by 
the judgment-debtor against. the appellate 


BIBI UMATUL RASUL V. LAKHO KUER (PAT) 


395 


order passed by the District Judge of . Patna. 
ordering the execution of a decree to pro- 
ceed. The only question for determination 


in this appeal is whether in the-circum- 


stances narrated below this Bench should 
follow the decjsion in Radha Kishun Lal 
v. Kashi Lal (1) or should refer the matter 
toa Full Bench in view of certain observa- 
tions made in Surendra Kumar Singh v. 
Srichand Mehta (2). The facts are extreme- 
ly simple. The respondent obtained against 
the appellant a decree for money in execu- 
tion of which she attached certain property 
as belonging to the appellant. Upon the 
attachment a claim was preferred by a third 
party under O. XXI, r. 58, Civil P- C., but it 
was rejected. On the rejection of that claim: 
the sale of the attached property was held 
and the decree-holder begame the auction- 
purchaser. The sale -was duly confirmed 
and a note was made in the execution regis- 
ter that the decree was fully satisfied. In 
the meantime within the period of limitation 
provided by law the claimant instituted a. 
suit under the provisions of O. XXI, r. 63, 
Civil P. C., making the decree-holder and the 
judgment-debtor as party defendants. The 
suit was dismissed by the trial Court but om 
appeal it was decreed with the result that. 
the title to the property which had been pur- 
chased by the decree-holder was declared to: 
be withthe claimant. Théreupon the dec- 
ree-holder applied afresh for execution of the 
same decree. The judgment-debtor objected 
to this fresh execution on the ground that 
so long as the sale stood and the order en- 
tering full satisfaction of the decree was 
not removed from the records of the executing” 
Court, the decree-holder was not entitled to 
execute the decree afresh. The learned: 
Munsif acceded to this objection but on 
appeal the learned District Judge overruled 
it and held -that there was no bar to the 
decree-holder executing the decree in the: . 
circumstances. 
this Court. 


The matter is fully covered by the Divi- 
sion Bench decision of this Court in Radha ° 
Kishun Lal v. Kashi Lal (1) where in cir- 
cumstances similar to those that exist in the 


‘present case it was held that the effect of 


the decree obtained by the claimant in the- 
suit under O. XXI, r. 63, Civil P. ©., was to: 
set aside the sale and no formal order to: - 
that effect was required. Mullick, J. who 
delivered the judgment in that case (Buck- 
(1) 2 Pat. 829; 76 Ind. Cas. 927; AIR 1924 Pat.. 
273; 5 PLT 345. a ao | 
(2) 15 Pat. 308; 160 Ind. Cas. 1049; A'I R 1936 Pat.. 
97; 16 PLT 908;2 BR 27I;8 R P 405(F B). 


Hence the appeal before . | 


~ 
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mill, J. concurring) observed : 

. “The decree-holder ‘and the judgment-debtor were 
both parties to the suit and, therefore, they are bound 
by the order. The argument’ that under the present 


Civil P. ©., no sale can be set aside, except by a resort . 


“to the procedure of O. XXI, is, in my opinion,e not 
“well-founded ; nor is it necessary thgt the execution 
Court should formally cancel the order of satisfaction 
which was recorded after the sale of lot No. 1, before 
‘the decree-holder can proceed to recéver the debt which 
has been revived in consequence of the decree declar- 
:Ing the sale of lot No. 1 to be invalid.” 


Mr. B. C. De forthe- appellant argued 
that in view of the decision of the Full 
Bench of this Court in Surendra Kumar 
Singh v. Srichand Mahta (2) this decision is 
no longer good law. In the Full Bench case, 
however, the facts were ‘different. In that 
cage there. was no claim made under the 
provisions of O. XXI, r. 58, nor was the sale 
seb aside as the result of a suit instituted 
under O. XXI, r.°63, Mr. B. C. De concedes 
‘that this distinction undoubtedly exists but 
he relies upon the observation made by 
Dhavle, J., who delivered the judgment of 
the Full Bench at p. 317* : 

“Much reliance has been placed by the respondents 
on Badha Kishun Lalv. Kashi Lal (1), in support of 
“the contention that as decree-holder he can do so. 
But that was a case where after the satisfaction of a 


-decree by reason of an execution sale a third person had 
‘obtained a declaration of his rights to the property in a 


` Buit in which both the decree-holder and the judgment- 


debtor had been impleaded. Mullick, J., who delivered 
‘the judgment ofthe Court in the case, held that the 


-effect of the decree in favour of the successful claimant 


was fo set aside the sale and that no formal order to that 

-effect was required as both the original decree-holder 
and his judgment-debtor were bound by the later dec- 
ree. This view has been criticized in Madras in view 
-of the finality of execution proceedings between decree- 
holder and judgment-debtor, but it is not now neces- 
‘sary to examine its soundness. For, in the present 
‘case, there is no adjudication in the presence of the 
‘decree-holder and the judgment-debtor which could be 
taken to have the effect of setting the sale aside.” 


I do not take this observation to mean that 
‘the learned Judge held that the decision in 
Radha Kishun Lal v. Kashi Lal (1) was 
not sound. He expressly refrained from 
examining the soundless of that decision. 
He only pointed out that it was criticized in 
Madras ; the Madras decision will be con- 
‘sidered later. Mr. De, however, relied upon 
the Full Bench decision of the Allahabad 
High Court reported in Amar Nath v. Firm 
‘Chotelal Durgaprasad (3). The reasoning of 
that decision undoubtedly supports his con- 
tention. But the facts of that case were 
‘somewhat different. -There the decree- 
holder purchased a house after it was at- 
tached in execution of a decree which was 


‘Started on August 2, 1929. On February 14, 

(3) AI R 1938 All. 593: 178 Ind. Cas. kI IB 
(1938) All. 922: 1938 AL J 955; 1938 O W N 1021; 11 
R A 259; 1938 AL R 842 (F B). 
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1930, Mst. Basanti Bibi made: an- objection 
claiming a portion of the house under 
O. XXI, r. 58, but her objection was .dis- 
missed on -February 17. The decree-holder 
put the house up for sale on February 18, 
and purchased it for Rs. 570. The sale was 
duly confirmed on: March 1], 1930, under 
O. XXI, r. 92, CivilP C., the decres-holder 
certifyjng satisfaction of his decree by the 
sale to the amount of his bid. On July 25, 
1931, Mst. Basanti Bibi who had instituted’ a 
suit on her claim under the provisions of 
O. XXI, r. 63, obtained a decree for posses- 
sion of the northern part of the house, the 
decree declaring that the judgment-debtor 
had no interest that portion, Thereafter the 
decree-holder on October 2, 1933, applied for 
execution for the balance of his decree after 
giving credit for the amount which accord- 
ing to his calculation represented the price 
of that portion of the house with regard to 
which his title under the auction-purchase 
remained unaffected by the decree passed in 
the suit under O. XXI, r. 63, Civil P. C., in 
favour of Mst. Basanti Bibi. It will be 
noticed, therefore that in that case the sale 
in favour of the decree-holder dated Febru- 
ary 18, 1930, was not setaside. All that 
was held was that the decree-holder by his 
sale had purchased only a portion of the 
house for which he paid the full price. 
The learned Acting Chief Justice _ who 
delivered the judgment himself observes at 


p. o94* ; 


“Itis to be noted that in the present case. there was 
not a total failure ofconsideration but only a partial 
failure.” 


In other words, the sale, meaning the 
entire sale, was not set aside—there could be 
no partial setting aside of the sale. This 
distinguishes that case from the case in 
Radha Kishun Lal v. Kashi Lal (1) and 
also from the facts of the present case, 
though the reasoning advanced by the 
learned Acting Chief Justice is undoubtedly 
entitled to greatest weight. It is necessary 
to examine now the two Madras cases which 
have been relied upon in the course of the 
argument. In Muthukumaraswami Pillai v. 
Muthuswami Thevan (4) the facts were that 
the decree-holder attached certain property, 
brought it to sale and purchased it in 
auction himselfon October 6, 1922, being 
under the bona fide impression that the 
property belonged to the judgment-debtor. 
After the sale was confirmed satisfaction 
of the decree was recorded on Novem- 


(4) 50 M 639; 100 Ind. Cas. 522; AI R1927 Mad. 
394; 52 ML J 148; 25 L W 232; 38 M L T 84. 
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ber 8, 1922: The ‘decree-holder having 
discovered the. mistake on December 18, 
1922, applied to the executing Court to have 
the sale and proceedings of the Court in 
satisfaction set aside and applied for further 
execution by attachment and sale of some 
other property actually belonging to the 
judgment-debtor. The Court rejected the 
application as being out of time and held 
that the -decree-holder could not proceed 
with the execution unless the sale was set 
aside. In appeal before the High Court, it 
was contended that inasmuch as the execu- 
tion sale was ex hypothesi a sale of property 
which was not the judgment-debtor’s pro- 
perty, the sale was void and without juris- 
diction and therefore it was unnecessary to 
have it set aside. The learned Judges held 
that the sale was not void but voidable and 
that unless the sale was avoided within the 
“period fixed by the statute the decree-holder 
could not ignore the sale as the principle of 
caveat emptor applied to the decree-holder 
auction-purchaser equally as to any Other 
auction purchaser.. The argument based on 
Radha Kishun Lal v. Kashi Lal (1) that 
the decree-holder is in a more favourable 
position thana stranger auction-purchaser 
was not approved. But Mullick, J. had not 
made any such remark in Radha Kishun 
Lal v. Kashi Lal (1). All that he stated 
was that the effect of the decree which had 
been obtained by the stranger Firangi Lal 
ina suit to which both the decree-holder 
and the judgment-debtor were parties was to 
set aside the sale and no formal order to 
that effect wasrequired. It will be noticed 
that in the Madras case no suit was insti- 
tuted under the provisions of O. XXI, r. 638, 
Civil P. ©. 

In Jagannath Rao v. Basawayya (5), the 
facts were that the decree-holder who had 
obtained a mortgage decree brought to sale, 
some of the mortgaged items in execution 
of his decree and himself became the pur- 
chaser in Court auction. As the price fetch- 
ed was enough to satisfy the decree he en- 
tered satisfaction. The sale was duly con- 
firmed but when the decree-holder auction- 
purchaser went to take possession of the pro- 


perty purchased he was obstructed by a- 


stranger .and his objection to remove the 
- obstruction was dismissed. It was in these 
circumstances that he filed an application to 
set aside the satisfaction of the decree that 
he had entered and to bring to sale other 
items included in his decree. It was held 

(5) AIR1927 Mad. 835; 104 Ind. Cas. 614; 5ML 


J 255: (1927) M W N 224;26 LW 212; 39 ML T 
121. . oo 
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that the remedy of -the decree-holder was: 
first to have the sale set aside under O. XXI,. 
r. 91 within the period of limitation provided 
by Art. 166, Lim. Act, and therefore the 
fresh application was not maintainable. It 
was ‘also held thatthe fact that the decree- 
holder was unable to obtain possession of the: 
properties purchased by him in Court auc- 
tion did not entitle him without having: 


the Court sale set aside to execute his decree- 


anew; the learned Judges being also of the 
opinion that a sale in execution of a decree 
for properties which did not belong to the 
judgment-debtor was voidable and not void. 
The facts of that case are therefore entirely- 
different. The learned Judges in that case,. 
however, did not approve of the general. 
observations made in Radha Kishun Lal'v.. 
Kashi Lal (1), that the effect of a decree ob-. 
tained by a third party claimant against: 
the decree-holder who had purchased the- 
property of the judgment-debtor was to set 


“aside thesale and that no formal order to- 


that effect was required. 

It is unnecessary to consider the broad: 
question whether whenever a sale, which 
has been held in execution and duly con- 
firmed, is nullified by a decree obtained by: 
a third party in asubsequent suit to which. 
both the decree-holder and the judgment- 
debtor are parties, the sale must be ipso- 
facto deemed to be set aside so as to entitle- 
the decree-holder tothe benefit of the provi- 
sions of the Civil P. C. relating to execution 
of decrees. But I am of opinion, that where. 
the suit is brought under the provisions of 
O. XXI, r. 63; Civil P. C. no formal order ‘for 
setting aside the sale is required and the 
decree-holder auction-purchaser should be 
allowed to proceed to execute his decree 
afresh provided there is a total failure of 
consideration, that is to say, he loses by the- 
suit the entire property purchased by him 
in auction. The reason is this. When a 
claimant objects to the attachment ofa pro- 
perty atthe instance of the decree-holder- . 
who seeks to «sell. “ib as the ‘proper. 
ty of the judgment-debtor the executing 
Court is bound to investigate into that claim 
under the provisions of O. XXI, r. 58. In. 
investigating that claim the Court has been 
given powers “as regards the examination of” 
the claimant or objector, and in all other- 
respects'as if he was 4-‘party to the suit” 
provided of course that the Court need not. 
make such investigation if it considers the 
claim or objection to be designedly or un-.. 


‘necessarily delayed. It is expressly indicat-- 


ed in r. 63 that 


‘Where a claim or an objection is preferred, the- 
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party against whom an order is made may ins- 
titute a suit to establish the right which he claims 
to the property in dispute, but, subject to the result of 
such suit, if any, the order shall be conclusive.” ; 


Now if the sale is held after a decision ad- 
verse to the claimant the sale is founded upon 
the order of the executing Cours which holds 
that the attached property belongs to the 
judgment-debtor and if that order is reversed 
by a suit which is expressly provided by the 
Code (it is ‘to be noticed within a shorter 
period of limitation than would otherwise be 
the’case) and if the decree-holder and judg- 
ment-debtor are parties to that suit the effect 
of the decision in that suit is to remove the 
attachment and, therefore, to set aside the 


sale founded on the attachment. The decrees 


holder in such cases is entitled to ask for 
such relief from the executing Court as will 
place thé parties inthe same position which 
they would have occupied but for the erron- 
eous order rejecting the claim. And it is the 
duty of the Court in exercise of its inherent 
powers.-to grant such relief, bearing in mind 
that there can be no partial setting aside of a 
sale. In such circumstances to hold that the 
absence. of a formal order of the executing 
‘Court setting aside the sale amounts to the 
sale being still good is to sacrifice the subs- 
tance tothe form. In the well known case 
` in Pul Cumari Debi v. Gansyam Misra (6), 
Lord Robertson in delivering the judgment 
of the Board pointed out that the suit insti- 
tuted under s. 283, of the old Civil P. O., 
which corresponds to O. XXI, r. 63, of the pre- 
sent Code, is merely a mode of obtaining a re- 
view of the order passed under O. XXI,r. 60 or 
r. 61, (ss. 280 and 281 of the old. Code). Hav- 
ing held that Art. 17, Sch. II, Court Fees 
Act, applied to that case the learned law Lord 
observes at-p. 25* : 
“This view is I, not only to that of the respon- 
dents and of the High Court, but to that of the appel- 
-Jant. Misled by the form of the action directed by 
s. 283, both parties have treated the action as if it were 
not simply a form of appeal but asit it were unrelated 
to any decree forming the cause of action .. ...On the 
other hand, the respondents equally ignore the essential 


fact that this is a plaint forreviewof a summary de- 
- cision.” 


If once the true nature of the suit which 
has to be instituted under the provisions of 
O: XXI, r. 68, Civil P. C., is kept in view 
there is no difficulty in holding that the ob- 
servations made by this Court in Radha 
Kishun Lal v. Kashi Lal (1), are sound and 
apply fully to the facts of this appeal. An- 
other Division Bench of this Court also ac- 
cepted the correctnessof that view in Firm 
Ganga Ram Gulraj kam v. Muktiram Mar- 
eo 22; 30 C 202;7 CL J 36;12C WN 169 
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wari (7). The unreported decision of a Divi-: 
sion Bench of this Court in Mise. Appeal 
No. 285 of 1934 which is referred to in the 
Full Bench case in Surendra Kumar Singh 
v. Srichand Mehta (2), does not conflict with 
that view. The facts of that unreported case | 
were similar to those of the Madras case 
Muthukumaraswami Pillai v. Muthuswamr 
Thevan (4), which was approved by this 
Court in that unroported case. By way of. 
analogy, it may be mentioned that recently a 
number of decisions have been given by 
Division Benches of this Court where sales 
held in execution of decrees were in effect set 
aside (even though the sales had been con- 
firmed long ago), consequent upon the sett- 
ing aside by this Court of the orders which 
the Courts below had passed in violation of 
the provisions of the Money-lender’s Act re- 
lating to valuation of properties or to the 
granting of instalments: see the case in 
Bishun Singh v. Palakdhari Singh (8). The 
reason for the rule is that where the order 
which is passed in execution proceedings 1s 
itself subject to review or appeal and that 
order is subsequently set aside, the founda- 
tion upon which the sale stands in favour of 
decree-holder an action-purchaser disappears 
and the sale ipso facto stands vacated and 
no formal order is required by the executing 
Court to set aside the sale. For these rea- 
sons I am of opinion that this Bench should 
apply the decision in Radha Kishun Lal v. 
Kashi Lal (1), to the facts of the present case 
and that it is unnecessary that the matter 
should be referred to a Full Bench for con- 
sideration. The appeal therefore fails and is 
dismissed. There is no appearance on behalf 
of the respondent. 


Chatterji, J.—I agree. i 


D. Appeal dismissed. 
(7) 11 Pat. 250; 134 Ind. Cas. 616; A IR1931 Pat. 
405; 12 P L T 639; Ind. Rul. (1931) Pat. 472. 


(8) 1939 P W N 667; 185 Ind. Cas. 129; A I R 1939 
Pat. 592; 21 P LT 818; 6 B R 109; 12R P 304. 
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The word ‘aggrieved’ in s. 75 Prov. Insol, Act 
qualifies all the classes of persons previously mentioned , 
in the sentence and therefore neither a creditor nor the 
Receiver has any right of appeal under s. 75 unless 
aggrieved and inasmuch as neither the creditor nor 
the Receiver has any right to demand the prosecution 
of the insolvent they cannot be said to be aggrieved 
by an order refusing to prosecute the insolvent under 
s. 69 (c). Hence they have norightof appeal against 
that order under s. 75. 118 Ind. Gas: 198 (3), followed. 
29 Ind. Cas. 294 (11), 27 Ind. Cas. 241 (5), relied on. 
119 Ind. Cas. 427 (7), impliedly overruled. 56 Ind. 
Cas. 744 (2), approved, 88 Ind. Cas. 944 (8), explained. 


C. R. P. from an order of the District Judge, 
Ambala, dated November 4, 1939. l 


Order of Reference 

Bhide, J.—One Achhru Ram, an insolvent, 
was ordered to be prosecuted by the District 
Judge, Ambala, under s. 69 (c), Prov. Insol. 
Act, reversing the decision of the Insolvency 
Judge who had refused to take action under 
that section. A petition for revision of the 
order of the District Judge has been preferr- 
ed to this Court and the main contention put 
forward on behalf of the insolvent is that 
the appeal to the District Judge was not 
competent under s. 75 inasmuch as the credi- 
tor and the Receiver who filed the appeal 
could not be considered to be ‘aggrieved 
persons’ within the meaning of that section. 
In support of this contention the learned 
Counsel relied on Alla Din v. Kirpa Ram 
Sundar Das (1) and the following three 
authorities which were referred to therein, 
namely Gujar Shah v. Barkat Ali (2), James 
Finlay & Co. v. Amanmal Ladhamal (3) 
and Pursingh v. Aldadkhan (4). He also 
relied further on Iyappa Nainar v. Manicka 
Asari (5). The learned District Judge in 
holding that an appeal was competent has 
relied on Har Pershad v. Dargahi-Lal (6), 
Ram Chand v. Mohra Shah Attarchand (7) 
and Niadar v. Ramji Lal (8). The first 
ruling appears certainly to support the view 
taken by the learned District Judge. It was 
held in that ruling that according tos. 75 the 
creditor may prefer an appeal even if he is 
not an ‘aggrieved person.’ There are certain 

(1) AIR 1937 Lah 432; 170 Ind. Cas. 849; 39 P L 
R 213;10R L 147. 

(2) 1 L 213; 56 Ind. Cas. 744; AI R 1920 Lah, 323; 
130 PL R 1920. 

(3) A I R 1930 Sind 2; 118 Ind. Cas. 198; Ind. Rul. 
(1929) Sind 166. i 

(4) A I R 1933 Nag 9; 141 Ind. Cas. 350; 28 N L R 
288; Ind. Rul. (1933) Nag. 59. 

(5) 40 M 630; 27 Ind. Cas. 241; A I R 1915 Mad, 
1066; 38 M 773. 

(6) A I R 1932 Oudh 61; 135 Ind. Cas. 893; 8 OW 
N 1518; Ind. Rul. (1932) Oudh 77. wei 


(7) A IR 1929 Lah 622; 119 Ind. Cas, 427; 
R 320; Ind. Rul. (1929) Lah, 891. 

(8) A IR 1925 All. 549; 88 Ind. Cas. 944; 23 ALJ 
503; 47 A 849. 
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brief observations in Ram Chand v. Mohra 
Shah Attarchand (T) which also may be 
considered as supporting the view taken by 
the learned District Judge though the case 
is distinguishable on facts. I am very doubt- 
ful if s. 75 was intended to givea right of 
appeal to the insolvent creditor or Receiver 
even if he were not an ‘aggrieved person.’ 
In the present instance, the power of ordering 
prosecution is given to the Court under 
s. 70 ofthe Act. The creditor has no legal 
right in this respect and he cannot therefore 
be said to be an ‘aggrieved person, merely 
because the Court has refused to sanction 
prosecution: Ram Das .v. W. G. Rogers 


The wording of the corresponding oid 
section of the Prov. Insol. Act of 1907 was 
different, but the change seems to have been 
effected (so far as I can find) merely to make 
it clear that the insolvent and the creditor 
will have a right of appeal although the 
property vests in the Receiver after adjudica- 
tion, if they are ‘aggrieved’ by the order of 
the lower Court in the sense indicated above. 
(cf. Jhabba Lal v. Shib Charan Das (10) and 
Tiruvenkata Chariar v. Thangayiammal 
(11)). As there seems to be some conflict 
of authority and the point is important, I 
think it desirable that this revision petition 
should go before a Division Bench for deci- 
sion as has been suggested. I accordingly 
refer this case to a Division Bench. 


Mr Achhru Ram, for the Petitioner. 
Mr. Tek Chand, for the Respondents. 


Order of Division Bench 

Sale, J.—This is a petition for revision 
of an appellate order of the learned District 
Judge of Ambala, directing the prosecution 
of an insolvent Achhru Ram under s. 69 (c), 
Prov. Insol. Act. The application for the 
prosecution of the insolvent was filed by 
the Official Receiver but rejected by the In- 
solvency Judge. From this order a joint 
appeal was preferred to the District Judge 
by the Official Receiver and a creditor Padam 
Parshad. The learned District Judge accept- 
ed the appeal and ordered the prosecution 
of the insolvent, who then moved this Court 
in revision. . 

The main contention in this revision 
petition is that the appeal to the District 
Judge was not competent under s. 75 of the 


Act, as neither the creditor nor the Receiver 
9) AI R 1931 Lah 586; 133 Ind. Oas. 436; 32 P L 
R 438; Ind. Rul. 41931) Lah 772. 
(10) 89 A 152; 37 Ind. Cas. 76; A IR 1917 All 160; 


19 ALJ 1. 


(11) 39M 479; 29 Ind. Cas, 294; A I R-1915 Mad 
1177; 29 M'L J 755. 
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are “aggrieved persons” . within the meaning 
of the section. Bhide, J., before whom this 
petition came up for hearing, finding that 
there is a conflict of authority on the point 
involved, has referred the case to a Division 
Bench for decision. The matarial facts are 
that on May 26, 1936 Achhru Ram, the 
petitioner, who was not then insolvent, sold 
a house for Rs. 690 and paid the sale pro- 
ceeds to certain creditors other than the 
ereditor-respondent Padam Parshad. On 
June 2, 1937, Padam Parshad applied for 


_ adjudication of the petitioner ; and on October 


6, 1937 the petitioner was, on appeal, ad- 
judicated insolvent. After adjudication, the 
Insolvency Court was moved to set aside the 
sate of the house. By order dated June 29, 
1938, this application was refused; but 
the Court found that the petitioner had 
been guilty of fraudulent preference in the 
matter of payment to his creditors other 
than Padam Parshad and ordered the payees 
to refund.. On December 22, 1938 the Official 
Receiver moved the Court to prosecute the 
insolvent under s. 69 (c) of the Act. The 
Insolvency Judge rejected this application. 
He held that the sale of the house was not an 
` offence within the meaning of s. 69 (c), Prov. 
Insol. Act; but he found that the insolvent 
in paying the creditors other than Padam 
Parshad, had been “discharging debts by 
way of undue preference with fraudulent 
intention.’ He considered however that in 
the circumstances of this case, inasmuch 
as some of the .creditors who had com- 
plied with the order to refund, it was not 
desirable to order the prosecution of the 
insolvent, z ` 
The creditor Padam Parshad and the 
Official Receiver-jointly appealed to the 
learned District Judge. The learned District 
‘Judge overruled the objection that the 
‘Official Receiver and the creditor were in- 
competent to appeal; and holding that the 
Insolvency Judge had given no satisfactory 
reason for refusing prosecution in respect of 
the offence of fraudulent preference con- 
sidered to have been. committed, he set 
aside the order of refusal to prosecute, and 
directed that a complaint should be lodged. 
The main question for decision in this case 
is whether the appeal by the creditor and 
the Receiver was competent under s. 75. 
Prov. Insol. Act. The material portion of 
-this section reads as follows: “The debtor, 
‘any creditor, the Receiver or any other 
person aggrieved ‘by a detision.... may 
appeal to thé District Court.” It is contend- 
_ed by Mr. Achhru Ram on behalf of the 
_ petitioner that the word “aggrieved” qualifies 
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not only the words “any other persom” but 
also the preceding words “the debtor, any. 
creditor, the Receiver.” Consequently, .it is - 
urged that a creditor or the Receiver has no 
absolute right of appeal but can only appeal 
if aggrieved and it is contended that neither 
are “aggrieved” by the decision. In reply 
Mr. Tek Chand for the creditor and Receiver 
argued (1) that the creditor and Receiver 
are persons “‘agrrieved” in this case, and:(2) 
that even if not, creditor or the Receiver; 
has an absolute right of appeal, whether 
agerieved or not and it is only persons other 
than a creditor or the Receiver, whose right 
of appeal is restricted to cases in which they 
are aggrieved. Section 46 of Act III of 1907, 
which was in force before the present amend- 
eds. 7) in Act V of 1920 was enacted, gavé 
a right of appeal to “any person aggrieved 
by an order made in the exercise of insol- 
vency jurisdiction.” The wording of this 
section in the previous Act gave rise to a 
conflict of opinion between the High Courts 
of Madras and Allahabad. In Jhabha Lal v. 
Shib Gharan Das (10) it was held that one 
creditor out of the general body of creditors 
of an insolvent has no locus standi to appeal 
from a decision on an application to the 
Insolvency Court, whereas in Tiruvenkaita 
Chariar v. Thangayiammal (11) it was held 
that an individual creditor was a person 
aggrieved and as such entitled to appeal. 

A Division Bench of the Allahabad High 
Court in Nadar -v. Ramji Lal (8) dealt 
with a question of a creditor’s right of appeal 
under s.75 of the present Act, though in 
circumstances materially different from the 
present case. In referring to the authorities 
cited above the learned Judges expressed 
the view that this conflict of opinion had 
been set at rest by the alteration in the 
language of s. 75 of the present Insol. Act 
and_held that this alteration indicated an 
acceptance of the Madras view that a cre- 
dictor is a person “‘aggrieved” in the circum- 
stances of that case which were that some 
crops had been attached by the Receiver in 
insolvency at the instance ofa creditor of 
the estate. The District Judge decided that 
the crops belonged toa third party and the 
learned Judges pointed oui that the. decision 
was Clearly adverse to the interests of the 
creditor, for, it reduced the amount of pro- 


perty out of which he was entitled to claim a 


dividend. This case did not deal with a pro- 
secution under. s. 69 of the Act; nor did the 
question whether _a creditor or the Receiver 
had a right of appeal apart from the ques- 
tion whether they were aggrieved, arise in 
that case. 


— 
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JA later case of the Madras High -Court 
cited asIyappa Nainar v. Manicka Asari 
(5),-under s. 46 of the old Act III of 1907, 
1s more relevant. In the Course of insolvency 
proceedings a creditor filed a petition alleg- 
ing the commission of an offence by the 
insolvent and asked for his prosecution. 
Lhe Judge dismissed the-petition. From this 
decision the creditor appealed anda Division 
Bench of the Madras High Court held 
that the creditor had no right of appeal as 
he was not a person aggrieved within the 
meaning of s. 46, This decision is based on 
the principle that in criminal proceedings 
the Crown is in theory the prosecutor and 
the complainant is not entitled to appeal 
against a refusal of the Court “to frame a 
charge.” “This decision was followed by a 
Single Bench of this Court in Gujar Shah 
v. Barkat Ali (2) which also dealt with the 
question whether a creditor was entitl- 
edto appeal against an order dismssing 
an application for prosecution of an insolvent, 
It was held by the learned Judge that a 
creditor could. be regarded as a person 
agerieved by the dismissal of his application 
only if the application was one which the 
Insol. Act entitled him to make. Since the 
Insol. Act did not entitle the creditor to 
make any such application it was held that 
the creditor could not be said to be a per- 
son aggrieved by reason of the Couri declin- 
ing to entertain his application. 

Under the present Insol. Act. V of 1920 
the procedure in regard to prosecution is 
the same as under the old Act. Section 70 
lays down that where a Court is satisfied 
alter such preliminary inquiry, if any, as it 
thinks necessary that there is ground for 
inquiring into any offence it may record a 
finding to that effect and make a complaint 
of the offence. Although therefore a credi- 
tor may no doubt bring facts to the know- 
ledge of the Court from which the Court 
might be satisfied as to the desirability of 
making a complaint, neither the creditor nor 
the Receiver has any right to demand such 
a prosecution. An “aggrieved person” has 
- been defined by Lord Eshar in Ex Parte 
Oficial Receiver; In re Reed (12), cited in 
James Finlay & Co. v. Amanmal Ladhamal 
(3), asa man against whom a decision has 
been pronounced “which has wrongfully 
refused him something which he had a right 
to demand.” There are other authorities 
under English Law to the same effect cited 
in James Finlay & Co. v. Amanmal 
Ladhamal (3) in which a Division Bench 

(12) (1887) 19 Q B D 174; 56 LJ Q B 447; 56 LT 
816; 35 W R 660. gr . l 
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held that an order refusing to’.sanction a 
prosecution under s. 69 of the present Insol. 
Act: 18 not one which could be appealed 
against by a creditor because he is not an 
aggrieved person. 

In: the present case, Mi. Tek Chand has 
argued that the creditor is a person aggriev- 
ed because the refusal to prosecute the in- 
solvent has deprived him of “retributive 
Justice.” There is no force in this argument. 
It may be observed incidentally that the 
petitioning creditor in this case has received ~ 
as much as he could possibly have expected _ 
from the proceeds of the sale of the house. 
This fact Mr. Tek Chand admits: but he 
contends that the attempt (as is alleged). to 
cheat him by undue preference in favour df 
the other creditors, justifies his client pres- 
sing this prosecution even ‘at the risk of being 
considered vindictive. If this doctrine were 
accepted, it would mean that in criminal 
cases any person would have the right of 
appeal. With all due respect I would prefer 
to follow the rule laid down by a Division 
Bench of the Sind Courtin James Finlay 
& Co. v. Amanmal Ladhamal (3) that a 


` person can only be aggrieved under s. 75, 


Insol, Act, if he has been wrongfully re- 
fused something which he has a right to 
demand and inasmuch as neither the creditor 
nor the’ Receiver had any right to demand 
the prosecution of the insolvent in this case, 
they cannot be said to be aggrieved, 

The other point urged by Mr. Tek Chand 
was thata creditor andthe Receiver have 
under s. 75-an absolute right of appeal whe- 
ther aggrieved or not. As pointed out in 
Niadar v. Ramji Lal (8) the reason for the 
amendment’ of s. 46 of the old Act was 
apparently to render obsolete the decision in 
Jhabba Lal v. Shib Charan Das (10) that 
a creditor could never under any circum- 
stances be aggrieved and to give effect to the 
contrary decision in Tiruvenkata Chariar 
v. Thangayiammal (11) that a creditor might 
in the circumstances therein dealt with be 
an aggrieved person. It may be mentioned 
in parenthesis that Tiruvenkata Chariar v. 
Thangayiammal (11) was dealing with a 
case under s. 22, Prov. Insol. Act, concern- 


ing the sale of the property of the insolvent 


and it is clear that a creditor might, under 
those circumstances, be an aggrieved per- 
son. Section 46 of the old Act restricted the 
right of appeal to any person aggrieved and 
in order tomeke it clear that a creditor or 
the Receiver might be a pergon aggrieved, 
s.75 was amended toread: “The debtor, . 
any creditor, the Receiver or any other per. 
son aggrieved ....” The use of the words 
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‘any other” qualifying “person” appears to 
indicate that the right of appeal is still res- 
tricted to the category of persons who are 
aggrieved; otherwise we should expect, to 
find the section reading as fqllows: “The 
debtor, any creditor, the Receiver or any 
person aggrieved.” This interpretation 1s 
strengthened by proviso 2 to s. 75 which 
gives “any such person aggrieved by a deci- 
sion of the District Court’ a right of second 
appeal in cases falling under 6. 4, Prov. 
‘ Insol. Act. I would hold thereforé that the 
word “aggrieved” in s. 75 qualifies all the 
classes of persons previously mentioned In 
the sentence and that neither a creditor nor 
the Receiver has any right of appeal under 
s°75 unless aggrieved. Since neither the 
ereditor nor the Receiver can be said to be 
aggrieved inthe present case, I would hold 
that the appeal to the District Judge was 
not competent. The petition must therefore 
be accepted and the decision of the District 
Judge set aside. In the circumstances of the 
case I would leave the parties to bear their 
own costs. 

Dalip Singh, J. —I agree: 

S. Petition accepted. 


T 


OUDH CHIEF COURT 
Second Civil Appeal No. 375 of 1940 
March 27, 1941 
GHULAM HASAN AND AGARWAL, Jd. 
“Raja Bahadur BISHWANATH SARAN 
SINGH AND ANOTHER—DEFENDANTS— 
ÅPPELLANTS 
l VETSUS h 
Ch. MUJTABA HUSAIN AND OTHERS— 
PLAINTIFFS— RESPONDENTS l 

Specific Relief Act (I of 1877), 5. 42—Suit for 
declaration —-Discretion of Court—Decree likely to 
prove futile and useless—Declaration should be refused 
~_Evidence-—Events happened since institution of suit 
—Must be taken notice of. 

Plaintiffs brought a.suit for declaration that the 
‘amendments made to the rules of certain British Indian 
Association which was a registered body, were illegal 
and ultra vires and that the members of the executive 
committee of the Association were entitled to hold office 
for a certain period. The rules and the constitution’ of 
the Association showed that even if the amendments 
sought to be declared illegal and ultra vires were really 
so, similar amendments could validly be made under 
the constitution and the members of the executive com- 
mittee could be unseated: 
. Held (Per Ghulam Hasan J.), that the Court could 
not exercise its discretion in favour of the plaintiff, 
under s. 42 of the Specific Relief Act as the decree 
' which it might be prepared to grant Was likely to prove 
futile and useless. The Association was governed by 
its own rules which were liable to modification, amend- 
ment or repeal at any time and any decree passed in 
“such a case would therefore be brutum fulmen. fp. 406, 
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(Per Agarwal J.y—As. it could not be said that 
amendments similar to those complained of, would 
surely be made and the decree would be brutum fulmen, 
the Gourt could grant the declarations ‘to the plaintiff. 

Per Agarwal, J.—It is incumbent upon & Court of 


. Justice to take notice of events which have happened 
since the institution of the suit and to mould its decree 


according to the circumstances, as they “stand at the 
time the decree is made, [p. 408, col. 2.] 


S.G. A. against the order of the District 
Judge, Lucknow, dated October 12, 1940. 


Messrs. M: Wasim, I. A. Abbasi and Dr. 
J. N. Misra, for the Appellants. 


Mr. Ali Zahir, for the Respondents. 


Ghulam Hasan, J.—(March 18, 1941).— 
This second appeal arises out, of a suit for 
declaration and injunction brought by the 
plaintiffs-respondents against the defen- 
dants-appellants..* The suit was substantially 
decreed by the trial Court whose decision on 
appeal has been confirmed by the District 
Judge. The plaintiffs brought the present 
suit on December 8, 1939, for the following 
reliefs : p 

(a) It may be declared that the amend- 
ments made to the rules in the meeting of 
April 16, 1939, are illegal and ultra wires 
and cannot be enforced ; : ; 

(b) It may be declared. that, in any case, 
the members of the Executive Committee 
are entitled to hold office for three years 


“from the date of their elections, and that the 


fresh election of thirty-five members attempt- 
ed to be held on December 19, 1939 is illegal, 
and the President and the British Indian 
Asssociation of Oudh through the Président 
and the Vice-President be restrained by an 
injunction from holding the meeting on 
December 19, 1939, or any other date ; 


_ (c) It may be declared that the defendant- 
President has by reason of acting contrary 
to the constitution of thé Association, render- 
ed himself unfit to act as President of the 
Association, and, should, therefore, be 
renioved from the Presidentship : 

(d) In any case, a mandatory injunction 


‘be issued to the defendants ordering them 


to call a general meeting of Association at a 
very early date, in order to consider and 
decide the resolution about non-confidence 
and the removal of the President, submitted 
by the plaintiffs and other members by a 


‘requisition, according to the rules of the 


Association. 
The plaintiffs-respondents, four in number, 


-are ordinary members of the British Indian 


Association of Oudh which is‘statéd to have 
400 members. This Association is a :body 
consisting of the talugqdars of Oudh. and 
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the Societies Registration Act (XXI of 1860) 


on April 16, 1933, with the Registrar of 


Joint Stock Companies. lt is guided by 
rules which were framed by that body for 
the management of its affairs. These rules 
have been filed and are Ex. 8 in the case. 
Defendant No. F isthe elected President of 
the British Indian Association while the 
latter is impleaded as defendant No. 2 in the 
case. Throughout this judgment defendent 


No. 2 will be referred to for brevity’s sake’ 


as the Association. The management of the 
affairs of this Association is entrusted: to the 
Executive Committee under r. 12 of the 
rules. The plaintiffs were duly elected 
members of the Executive Committee on 
April 18, 1938, at a general meeting of the 
Association in which 126 talugqdars were 


present and their tenure of office under-r. 16° 


is three years. The members of this Associa- 


tion according to rules are either ordinary 


members or henorary or extraordirfary mem- 
bers or additional members. Ordinary mem- 
bers are those whose estates are governed by 
Act I of 1869 as amended and whose names 
are borne on the list of members published in 
the Regulations of the Association and who 
. pay the subscription to the British Indian 
Association and the Oanning College. The 
plaintifis are admittedly the ordinary mem- 
bers. Iam not concerned in this case with 
the honorary and extraordinary members or 
the additional members.. On-April 16; 1939, 
a general meeting of the Association was 
held under the presidentship: of defendant 
No. lat which 67 members were present. 
The agenda of this meeting had been duly 
circulated to the members according to the 
rules, This agenda included a considera- 
tion of the budget and one or two other non- 
-= controversial ‘matters. It appears from 
Ex, 2, the proceedings of-the meeting, that 
Babu Vidya Dutt Ram, a member, sought 
the permission Of the President to move a 
resolution for appointing a small -committee 
of the members to approach Mr. Gandhi in 
connection with the tenancy laws in these 
Provinces. Raja Maheswar Dayal Seth, 
another member, objected to the ` resolution 
on the ground that it could not.be moved 
as it was not a written-statement within the 
meaning of r. 51 of the rules. Rule 51 as 


it then stood stated that a member wishing 


to place a written statement of his views or 
some other papér before a meeting of the 
Association shall forward thé same to the 
office of the Associaton 24 hours before such 
meeting is held. Rai Bahadur Lala Mathura 
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other landholders of high status and position.. 
The Association was duly registered under- 


403. 
Prasad Mahrotra intervened: and said that 
the President had the power to give permis- ` 
sion under.r. 53 which runs thus:. | 

“No matters other than those mentioned in the 
agenda, of'business shall be brought’ before'a general 


meeting ora meeting of the Executive Committee with- . 
out the Chairman’s permission.” 


The proceedings show that the President - 
after considering both the rules gave the 
ruling that Babu Vidya Dutt, Ram could 
move the resolution, which he intended to 
move. This resolution was then moved and 
seconded by Raja Jagannath Bakhsh Singh. 
This resolution is no longer the subject- 
matter of controversy.as the Tenancy Bill 
which was then pending in the Assembly , 
became law before Mr. Gandhi’s intervention. 
could be sought. While Raja Jagannath 
Bakhsh Singh was seconding the resolution, 
Raja Maheshwar Dayal Seth requested. 
the President to. disallow it. -The Presi- 
dent declined to do so ashe had already 
given aruling whereupon Raja’ Maheshwar 
Dayal Seth protested on the ground that an 
important resolution had been allowed to be’ 
moved without the same having been. in- 
cluded in the agenda. He left the meeting 
along with certain members. The resolution 
was then passed unanimously. Babu Shanta 
Dutt Ram, another member, with the per- 
mission of the President and the wishes of 
the members present moved an amendment 
of the rules, which was seconded by Babu: 
Kamakhya Dutt Ram. The amendments 
which were unanimously passed are as 
follows :— 

Rule 13.—Under the unamended rule the 
Executive Committee was to consist of 
36 members of whom as far as possible. at 
least one shall belong to each district of 
Oudh and one may be the representative of 
the additional members of the Association. 
By the, amendment the words “as far as 
possible” were deleted and the amended rule 
made it obligatory to have at least one mem- 
ber from each District of Oudh. a 
- Rule 19.—It deals with the matters to. be 
brought before the general meeting and, 
these matters are enumerated as. (a) to (e). 
By the amendment the words “election of 
the representatives of the British Indian 


Association, Oudh, to various, bodies” were 


re-numbered as (f). ea 

Rule 51.—It required a member’ wishing 
to place a written statement of his views or 
some other paper before a meeting of the 
Association to forward the same to the office 
of the Association 24 hours before such 
meeting is held.’ The amendment added the ` 


added as.cl. (e) and the original cl, (e) was 


` 


404. 
words “to move a resolution” in addition to 
the words “to'place a written statement.’ 

-. Rule 57.—It deals with the powers of the 
Executive Committee to make regulations 
_ -regarding the business of the Association. 
The amendment added the wérds “subject to 


. the confirmation of the general body of- the 


British Indian Association.” 

-In addition to these proposals Raja Jagan- 
nath Bakhsh Singh moved that the amend- 
ments which had been. passed should take 
effect from June 1, 1939, and the Executive 
Committee should be re-elected in accordance 
with those amendments. This proposal was 
also-moved with the permission of the Pre- 
sident and was passed unanimously. 

e On April 19, 1939, fourteen members, 
including the present plaintifis, sent a re- 
quisition to the President asking him to con- 
yene an extraordinary general meeting of 
the Association under r. 21 of the rules to 
discuss the resolutions; the amendments, the 
budget and the situation arising out of the 
proceedings in the general meeting held on 


April 16, 1939. In this requisition the signa- ` 


tories pointed out that the amended rules 
were ultra vires as the required quorum 
under r. 58 of the Association was not pre- 
sent. May 29, 1939, was fixed by the Presi- 
dent for the meeting in accordance with 
this requisition and a notice was issued to 
the members accordingly. This meeting 


was, however, postponed . and was never 


called. On October 24, 1939, a notice was 
issued for the holding of the general meet- 
ing on December 3, 1939, to consider :— 

(1) Confirmation of the proceedings of the 
ordinary meeting dated September 25, 1939. 

(2) Election of 35 members of the Execu- 
tive Committee in accordance with the 
amended rules and resolutions dated April 
16, 1939, which were confirmed on Septem- 
ber 25, 1939, 

(3) Any other important matter which 
may be brought up with the permission of 
the President. 

This meeting was postponed by the Presi- 
dent and fixed for December 19, 1939. 
Before this meeting could be held the plain- 
tiffs filed the present suit on December 8, 
1939, and got an injunction issued from the 
Court against the holding of such a meeting, 
It may also be mentioned that on October 
18, 1939, a requisition was sent by certain 
members of the Association, to the President 
requesting him to convene a general meeting 


to consider the following resolution ;— 

“Since the members of the British Indian Associa- 
tion of Oudh have no confidence in the President of 
the British Indian Association of Oudh, Raja Bahadur 
Bishwanath Saran Singh of Tiloi, it'is resolved that he 
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be removed from the office of the President which post 
he shall cease to occupy from this day.” (Ex. 6). 

A reference to the reliefs sought in the 
plaint will show that the plaintiffs challeng- 
ed validity of the rules passed in the meeting 
of April 16, 1939. They asked for a declara- 
tion that they are entitled to hold office for 
three years and a fresh election attempted 
to be held on December 19, 1939, should not 
be held and the defendants be restrained Dy 
an injunction from holding the same. The 
plaintiffs further asked for the removal of 


‘the President on account of his alleged con- 


travention of the constitution of the Associa- 
tion. They also asked for a mandatory 
injunction against the defendants calling 
upon them to convene a general meeting to 
consider the question of the non-confidence 
motion and the removal of the President. 

The defence to the suit is that the rules 
and the amendments passed in the meeting 
of April 16, 1939, are perfectly legal and 
valid, that the President had full power. 
to permit any member to move any matter 
which was not included in the agenda. It is 
stated that the rules were passed in a meet- 
ing in. which the requisite quorum as requir-_ 
ed by r. 58 was present. Further the pro- 
ceedings of the general meeting of April 16, 
1939, had been reiterated and confirmed 
in the meeting of September 25, 1939, and 
again in the general meeting of December 19, 
1939. As regards the non-confidence motion 
it was stated that the President had called 
a meeting on May 29, 1939, but he had to. 
postpone it at the request of some of. the 
requisitionists themselves, Including two of 
the plaintiffs, who wanted a date.to be fixed 
in July or August, and that the matters 
mentioned in the said requisition were -con- 
sidered at the general meeting of Septem- 
ber. 25, 1939, and the resolutions in question 
were duly confirmed in the said meeting. 
Lastly, it was urged that the suit of the 
plaintiffs was totally misconceived and did 
not lie in the Civil Court for the reliefs claim- 
ed by them. 


The trial.Court found that the suit was 
maintainable as the civil right of the plain- 
tiffs as duly elected members of the Execu- 
tive Committee had been infringed. It also 
found that the rules passed in the meeting of 
April 16, 1989, whereby fresh elections of 
sa members of the Executive Committee 
were to be held are ultra vire and illegal on 
the ground that they were not shown in the 
agenda of the meeting and the members had 
no notice of them and also on the ground 
that there was no-quorum when these resolu- ° 
tions were passed. The trial Court held that 
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the President had acted against the con- 
stitution of the Association’ in permitting 
members to move a resolution. without pre- 
vious notice to the members and in ignor- 
ing the requisition of the plaintiffs to call an 
extraordinary general meeting but it did not 


think that by these acts the President had‘ 


rendered himself unfit to continue as Presi- 
dent of the Association and the Coum had 
no power to remove the. President of the 
Association under the rules. 

The trial Court further held, that the 
President, could be compelled by an injunc- 
tion to call a meeting in accordance with 
the requisition dated. October 18, 1939 
(Ex. 6) which he received on October 26, 
1939, for consideration of the resolution 
mentioned therein within a reasonable time. 
The result was that reliefs (a), (b) and (d) 
were granted while relief (c) was refused. 

The learned District Judge in appeal con- 
firmed the decision of the trial Court in its 
entirety. . a 

The main question which occupied the 
attention of the Courts below is whether the 
rules passed in the meeting of April 16, 
1939, were intra vires of the Association 
and valid. Their validity is challenged on 
two grounds which :found’ favour with 
the Courts below, firstly that the ques- 
tion of the amendment of rr. 13, 19, 51 
and 57 was not included in the agenda 
issued to the members and the proposal was 
sprung upon them as a surprise in the meet- 
‘ing and secondly that the requisite quorum 
for amending the said rules was not present 
at that time. There is no doubt whatever 
from the language of r. 53 that the Chair- 
man of the Executive Committee can permit 
any matter to be brought up before it which 
does not find place in the agenda of business 
circulated to the members. This power 
vests in the President by virtue of the rules 
framed by the Association and is not circum- 
scribed by any limitations whatsoever. The 
question of granting or withholding permis- 
Sion rests entirely with the Chairman to 
decide and his discretion in permitting the 
matter to be moved although the same has 
not been included in the agenda, is not liable 
to be challenged by the member. It must, 
therefore, be held that the Chairman was 
perfectly within his rights in allowing the 
matter to be moved at the meeting despite 
the fact that the members had had no pre- 
vious notice of it and the same had not been 
included in the agenda circulated to them. 

As regards the second point, r. 58 pre- 
scribes a minimum quorum of 60 members 
for a general meeting of the Association to 
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modify, amend or repeal any of the rules, 
16 further lays down that no rule is to be 


repealed except with the approval of a three- 
fifth majority. Rule 58 is not happily 


wortled. The latter part of the- rule; which 


requires a thrée-fifth majority as a sina :qua 
mon, uses the word “repealed”, while the 
former part uses the words “modify, ‘amend 
or, repeal’, There is no.doubt, however, 
that the intention of the framers of the rule 
is that the modification, amendment or repeal 
of the rules can take place only with the 
approval of a 3/dth majority.o£f the members. 
It is truein the present case that 67 mem- 
bers were present at the commencement of 
the meeting.. It is, however, in evidence 
that 14 persons walked away in protest afd 
six other members also left some time after, 
so that at the time when the amendments to 
the rules were passed the number of the 
members present was only 47, which is 
undoubtedly less than the minimum 
quorum of 60 required under the rules, 
Though the language of r. 58 on the question 
of quorum is not as explicit as it might have 
been, I am of opinion that the spirit of the 
rule requires that the minimum quorum of 
60 should be present at the time when any 
of the rules is either modified, amended or 
repealed. It must therefore, be held that 
the requisite quorum at the time of passing 
the amended rules in question was not present. 
It is urged, however, on behalf of the appel- 
lants that these rules were brought up 
again and confirmed in the meeting of 
September 25, 1939 and later in the meeting 
of December 19, 1939. I consider it wholly 
unnecessary to pursue the matter further as 
in my opinion a discussion of this point is 
purely of academical interest, 

Assuming for the sake of argument that 
the amendments of the rules passed in the 
meeting of April 16, 1939, are invalid and 
ultra vires and consequently no fresh elec- 
tion should be held under those rules, the 
fact remains that -reliefs (a) and (b), if 
granted to the plaintifis, can be easily 
nullified by the passing of another rule by 
the Association in strict accordance with the 
requirements of r. 58, whereby fresh elec- 
tions may be held with the resultant loss of 
seats to the plaintiffs. As long as the 
general meeting of the Association is vested 
with the power to modify, amend or repeal 
any. of the rules framed by it with the 
approval of a.three-fifth majority of at least 
60 members, the right of the members .of 
the Committee to continue as members for a 
period of three years under r. 16 can be 
taken away by a single meeting of the 
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Association. called to modify or amend that 
rule. In these circumstances any declaratory 
-decree passed by a Court of Law would be 
‘rendered nugatory. by the action. of the 
‘Association which may choose to amend'‘r, 16 
-by.a requisite majority. Eveħ if I were pre- 


‘pared to hold that the rights for which the ` 


‘plaintiffs were fighting in Court were rights 
of a civil nature within the meaning of s. 9 
of the Civil P. ©. Ido not think I would be 
justified in passing.a declaratory decree 
for the reliefs sought for by the plaintiffs, as 
the decree can be set at naught at any time 
by an alteration of r.16 of the rules. I 
follow the -principle enunciated by the 
Allahabad High in Maharaj Narain Sheo- 
puri v. Shashi Shekhareswar Row, (I. L. R. 
37 All. 313) (1), where it was held that 
although the fact¢hat an office is of a purely 
honorary nature may not by itself be suffi- 
cient to render a suit respecting such office 
unmaintainable in -a Civil Court, yet 
where a plaintiff complained of his eviction 
from the office of secretary to a society, 
which was an honorary Office and his con- 
tinuance wherein depended upon rules which 
the society had power to alter at any 
moment, a Civil Court ought not to entertain 
a suit for a declaration that the plaintiff 
had been illegally deprived of such office, 
inasmuch as such Court could not give any 
decree in his favour which might not bé 
immediately rendered nugatory by the 
action of the society. There is a plethora of 
authority in support of the view that a Court 
should not exercise its discretion in 
favour of thé plaintiff under s. 42 of the 
Specific Relief Act if the decree which it 
‘might be prepared to grant is likely to 
prove futile and useless. I do not think it 
necessary to encumber this judgment with 
numerous cases upon the point which will 
be found collected in any commentary on 
s. 42 of the Specific Relief Act. Having 
regard to the fact that the rules of the 
Association are variable at its sweet will and 
pleasure in a meeting strictly conforming to 
the requirements of r. 58, any decree passed 
by the Court either of-a declaratory char- 
acter or in the form of an injunction, would 
be rendered ineffective and devoid of force 
by the Association choosing to amend its 
rules. The Association is governed by its 
own rules which are liable to modification, 
amendment_or repeal at any time and any 
decree.passed in such a case.would, there- 
fore, be brutum fulmen. Courts of Law 
shall be exposing ‘themselves to public 

(1) '37‘A 313; 29 Ind. Cas, 53; 13 AL J 455; A I R 
1915 All 197, < 
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redicule if they grant declarations which 
prove to be infructuous. 

The single Judge decision in Ambalal 
Sarabhai v. Phiroz H. Antia, (A. I. R. 1939 
Bom 39) (2), relied upon on behalf of the 
-plaintiffs-respondents, has no real bearing 
-upon the question before me. ‘There it was 
held that a club is an autonomous institu- 
tion and a Court of Law will notlightly inter- 
fere with its action in expelling a member 
unless it has violated the recognised rules of 
procedure in that connection or those of 
natural justice, I am, therefore, of opinion 
that the lower Courts were not justified in 
granting reliefs (a) and (b) to the plaintiffs. 

As regards the relief (d), I am satisfied 

that the plaintiffs are not entitled to this 
relief. ` Exhibit 6 is the letter dated Octo- 
ber 18, 1939, whereby -certain members 
sent a requisition to the President request: 
ing him to convene a general méeting of 
the Association under r. 21 of the Rules to 
consider the following resolution : 
. “Since the members of the British Indian Association 
of Oudh have no confidnece in the President of the 
British Indian Association of Oudh, Raja Bahadur 
Bishwa Nath Saran Singh of Tiloi, it is resolved that 
he be removed from the office of the President which 
post he shall cease to occupy from this day.’ 

Rule 21 lays down : l 
- “An extraordinary general meeting shall be con- 
vened when necessary or when 12 members of the 
Association senda requisition to the President for 
convening such meeting. Notice of such meetings 
Shall be issued from the Association’s office to all the 
members two weeks before the dates fixed for them. 

Provided that thedate for such meeting should be 
fixed within thirty days from the date of receipt of 
requisition.” l 

I do not think that the subject-matter of 
the proposed resolution falls within any 
of the matters which can be brought up 


before a general meeting of thé Association. 


Rule 17 lays down thatthe general meeting 
‘of the Association may be ordinary general 


meeting or extraordinary general meeting. 
Rule 19 specifies the matters whichcan be 
brought before a general meeting which 
may be an ordinary general meeting or 
extraordinary general meeting. The two 
définite matters to be’ discussed ‘by the 
requisitionists were (l) a ‘no confidence 
motion in the President and (2) a. résolution 
that he should be removed from the office 
of the President. Neither of these matters. 
falls within the scope of ‘the authority of the 
Association and I am not prepared to hold 
that r. 21 renders it obligatory upon the 
President to convene a meeting at thé in- 
stance of certain members irrespective of 
the fact whether the matter’to ‘be -discussed 
(2)'A IR 1939 Bom .35; 18 Ind, Cas, 685; 40 Bom L 
R 1213; 11 R B-306. : 
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atsuch a meeting falls within the purview 
of the powers of the Association or not I am. 
quite clear in my mind that a President 
would be perfectly justified in declining to 
calla meeting if he is of opinion that the 
Association is not competent to pronounce 
a decision upon the subject-matter of the 
requisition. The trial Court has clearly 
pointed out that the rules of the Association 
do not provide for the removal or expulsion 
of the President on any ground and if a 
no confidence resolution were passed against 
the President the latter is not compelled to 
tender his resignation under the rules nor 
does he automatically cease to be the Presi: 
dent by reason of the no confidence motion 
having been passed against him. Accord- 
ing tor. 10 the Present is to hold office for 
three years. The subject-matter of the re- 
quisition being wholly outside the scope 
of the authority of the Association, it follows 
that the President.was perfectly within 
his rights in declining to convene a meeting 
for that purpose. In this view of the matter 
the mandatory injunction granted against 
the defendants enjoining upon them to con- 
vene a general meeting onthe basis of re- 
quisition (Ex. 6) cannot be allowed to stand 
and must be set aside. 

The result is that I allow the appeal, set 
aside the judgments and decrees of the 
lower Courts and dismiss the suit with costs 
throughout. 


Agarwal, J.—(March 26, 1941)—I had the 
advantage of reading the judgment of my 
learned brother Mr. Justice Ghulam Hasan. 
The factsare fully narrated in it. I agree 
with the conclusion of my learned brother 
in dismissing the suit with costs, but I regret 
I differ from him that the Courts below 
ought not to have granted reliefs (a) and 
(b), even if the amendment of rr. 13, 19, 51 
and 57 of the British Indian Association, 
“Oudh, was invalid and ultra vires, My 
learned brother is of opinion that the As- 
sociation could amend itsrules at any time 
after strictly confirming to its rules; even 
if the amendment done in the meeting of 
April 16, 1939, was invalid and ulira vires 
and so it would be quite useless to grant a 
declaratory decree and ought not to be 
granted. He has relied on the principle 
laid down by the Allahabad High Court in 
Maharaj Narain Sheopuri v. Shashi Shek- 
hareshwar Roy, (1. L. R. 37 Allahabad, 
p. 318) (1). That case is distinguishable 
in my opinion, There the plaintiff had 
sued for a declaration that the resolution 
of the defendant, a registered Association, 
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removing him from the Honorary office- of 
the Chief Secretary of the Board of Trus- 
tees of the Association was null and void. 
It was held that the point was whether the 
plaintiff did or did not possess the con- 
fidence and support of a majority of the 
Board of Trustees, and in the former case no. 
such machinations, as were alleged in the 
plaint, could prevent the said Board from 
continuing to use his services as their Honor- 
ary Secretary, and in the latter case no: 
decree which any Civil Court would pass 
ina suit could prevent the Board of Trus- 
tees from dispensing with the plaintiffs 
services. 4 

It appears the plaintiff was outside the 
Association and held only an Honorary 
office. He held the office at the will of the 
Association, and so he could be removed by: 
it, and if the removal complained of was not 
in accordance with the rules they could be. 
amended at any time. In the case the. 
plaintiffs are members of the Executive 
Committee of the Association and entitled 
to hold the office for three years. The 
amendment of r. 13, would result in a fresh 
election in which they might be unseated. 
The plaintiffs are entitled to see that the 
amendment of the rules is done in accord- 
ance with the rules of the Association. In 
LL. R-37 Allahabad, (1) it does not appear 
whether the plaintiff was also a member of 
the Association. The decree in this case 
will not be brutum fulmen, because if the 
amendment is held to be ultra vires, there 
will be no fresh election, and no apprehen- 
sion of the plaintiffs being unseated. It 
cannot be said that the Association would 
be able to amend the rule in a proper 
meeting. If a proper meeting with suffi- 
cient quorum is held, the rule may or 
may not be amended. It cannot be said 
at the present stage that the amend- 
ment would surely be made. In Ratan- 
sey Virjt v. Meghji-Hirji Jangeali (A. I. 
R. 1934 Bombay, page 491), (3) the 
plaintiff claimed a declaration that the 
resolution expelling him from caste was 
invalid and of no effect and an injunction 
to restrain the defendant from giving effect 
to the resolution. The suit was decreed by 
Mirza, J. and his judgment was upheld in 
appeal by Beaumont, ©. J. and Rangne- 
kar, J. Beaumont, C.J., repelled the argu- 
ment that it was not necessary for the caste 
to make a rule, and because the caste can 
alter. the rule when it has made it, therefore 
the caste can ignore the rule while it exists 

(3) AI R 1934 Bom. 431; 153 Ind, Cas, 283; 36 Bom. 
L R 901; 7 RB 224. wi 


408 


and: held that the expulsion of the plaintiff 
having been carried out in complete’ dis- 
regard ofthe rules of the caste, the plaintiff 
was: entitled to the declaration and injunc- 
tion. Thisruling was followed in Ambalal 
Sarabhai v. Phiroz H. Antia.(A.I. R. 1939 
Bombay; page 35) (2). That was a case of a 
member of a club being expelled, and the 
sult was.decreed. a 
-The principle relating to clubs and caste 
can very well be applied to this Association. 
The members of the Executive Committee 
have certain rights in the Association, and 


therefore they can. seek the declaration’ 


sought for and also a relief that the amend- 
ment be not enforced. The relief was not 


In respect of a contingent right nor such. 


which would be’ useless. I, however, agree 
with my learned brother that the plaintiff 
cannot get reliefs*claimed in this suit. I 
agree with him that the plaintiff was not 
entitled to relief (d). As regards relief (a) 
and (b) I think that the defect in the amend- 
ment of the rules done in the meeting of 
April 16, 1939, was removed in the meeting 
of December 19, 1939. The rule about 
amendment of rules is 58. It is that “a 
general meeting of the Association may 
modify, amend or repeal any of the rules”. 
Lhe quorum for such a meeting shall not 
be less than 60, and no rule shall be repeal- 
ed except with the approval of a 3/5th 
majority. 

There is another r. 53 that : 

“no matters other than those mentioned in the agenda 
of business shall be brought before a general meeting 


or a meeting ofthe Executive Committee without the 
Chairman’s permission.” 


A general meeting was held on December 


19,1939. At that meeting a resolution was 
moved by Raja Jagannath Bakhsh Sifgh 
with the permission of.the Chairman. -It was 
seconded and unanimously passed. It was 
the amendments in the rules passed in the 
meeting of April 16, 1939, have been confirm- 
-ed in the meeting of September 25, 1939. 
They are reiterated, and the amendments 
are again accepted, and they be enforced as 
soon as possible. It was announced when 
the resolution was passed that 67 members 
were present. I think that the effect of the 
resolution was to amend .the rules, even if 
they had not been done previously. These 
amendments were made unanimously in a 
general meeting. The required quorum 
was also present. The matter was not in 
the agenda, but any resolution can be 
moved with the Chairman’s permission. 

It may be Ge that this meeting of 
December 19, 1939 was held after the in- 
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stitution of the suit; but as held in Nuri 
Mian v.. Ambica Singh (I. L. R. 44 Calcutta - l 
page 47), (4) it is incumbent upon a Court `. 
of Justiceto take notice of events which 
have happened since the institution of the 
suit and to mould its decree according to 
the circumstances, as they stand at the time 


- In the end, I agree with the: order pro- 
posed “to be passed by my learned bro-. 
ther. 

By the Court. —We allow the appeal; set 
aside the judgments and decree of the lower 
Courts and ‘dismiss the suit with costs 


throughout. 
S. i Appeal allowed. 
(4) 44 C 47; 34 Ind. Cas. 869; 200 W N 1099; 24 © 
I R 1917 Cal 716. 
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Surety bond—Continuing guarantee—Consideration 
whether bond constitutes continuing guarantee—Held 
that mortgage was continuing security. ; 

In deciding whether a surety bond provides a con- 
tinuing guarantee the whole of the surrounding cir- 
cumstances must be taken into consideration unless 
the wording of the guarantee is such that the Court is 
precluded from taking anything else into consideration. 

For the purpose of his business, M opened a current 
account: with the Bank and it was arranged that he 
should be allowed to overdraw it at any one time to 
the extent of Rs. 18,000 provided that M’s wife deposi- 
ted with the Bank the title deeds. of a house belonging 
to her as security for the overdraft. The wife was to 
be the surety for her husband for this amount and to 





~- furnish’ security. The wife deposited the title deeds 


~*= with the Bank on this footing. 


At the stage when the 
overdraft stood at a little less than Rs. 18,000, M wanted 
further finance and the Bank agreed to allow him to 
overdraw to the extent of Rs. 25,000, provided that 
his wife executed a legal mortgage in respect of the," 


house. The wife was agreeable to this course and she = ` 


executed a legal mortgage in favour of the Bank for 
Rs. 25,000. The banking account was placed on no 
different basis when the limit of the overdraft was 
increased to Rs. 25,000. The security provided was 
for the total sum of Rs. 25,000 with interest or any 
amount for the time being owing and due to the Bank 
from the wife “on the footing of these presents,” the 
deed referring specifically to the husband’s overdraft. 
Held, that the wording of the mortgage deed exe- 
cuted by the wife did not preclude the Court inquiring 
whether there was a continuing guarantee. On the 
facts and probabilities, of the case the only conclusion 
consistent with commonsense was that the wife 
gave this mortgage as a continuing security for her 
husband’s liability on his overdraft account, limiting 
of course ‘her own liability to the amount stated in the 
mortgage deed. gee) T 
[English case law relied on and distinguished.] 
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. A. from the judgment -and - decree’ of 
Venkataramana Rao J., 


4, 1939, in ©. S. No. 67 of 1936. 


Messrs. K. Rajah Iyer, V. C. Veerara-. 
ghavachariar and P. S. Ramaswami Iyen- 


gar, for the Appellant. 


Messrs: C. Padhmanabha Iyengar and T. 


V. Ramanathan, for the Respondent. g 


- Leach, C. J.—Admittedly the only ques- 
tion which arises in this appeal is whether 
the respondent gave a continuing guarantee 
to the appellant Bank. The respondent is 
the wife of one A. Murugesa Mudaliar, an 
army contractor and merchant carrying on 
business in Madras. On May 5, 1926, for the 
purpose of this business, Murugesa Mudaliar 
opened a current account with the appellant 
and it was arranged that he should be allow- 
ed to overdraw it at any one time to the 
extent of Rs. 18,000 provided that the res- 
pondent deposited with the appellant the 
title deeds ofa house belonging to her in 
Varadamuthiappan Street, Madras as secu- 
rity for the overdraft. The respondent was 
to be surety for her husband for this amount 
and to furnish security. The respondent 
admittedly deposited the title deeds with the 
Bank on this footing. Her husband paid in 
and withdrew considerable sums of money, 
but he did not exceed the limit of Rs. 18,000. 
On February 17, 1927, the overdraft stood at 
Rs. 17,693-14-10, or allowing for further in- 
terest which had accrued due a little less 
than Rs. 18,000. At this stage Murugesa 
Mudalhar wanted further finance and the ap- 
pellant agreed to allow him to overdraw to 
the extent of Rs. 25,000, provided that his 
wife executed a legal mortgage in respect of 
the house. ; 


to be a legal mortgage for Rs. 25,000. The 
respondent was agreeable to this course and 
on February 17, 1927, she executed a legal 
- -mortgage in favour of the appellant for 
- Rs. 25,000. In the deed it was recited that the 
respondent had already created an equitable 
mortgage over the property in favour of the 
appellant, that the appellant had already 
advanced the sum of Rs. 18,000 on the secu- 
rity of the equitable mortgage for the pur- 
pose of Murugesa Mudaliar’s trade, that 
Rs. 7,000 more was required by him for this 
purpose and that the respondent had agreed 
to execute a mortgage deed for the consoli- 
dated sum of Rs. 25,000 carrying interest at 
92 per cent. per annum. The mortgage deed 
then proceeded : ee 
“This indenture witnesseth that in consideration of 
the consolidated sum of Rs, 25,000 (Rupees twenty-five 
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dated August 


In other words, instead of an. 
equitable mortgage for Rs. 18,000 there was. 
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thousand) which the mortgagor doth hereby. acknow- 
ledge her liability to pay to’the mortgagee, the mort- 
gagor doth hereby covenant with the mortgagee to pay 
back to the mortgagee on demand being made the whole 
of the said sum of Rs. 25,000 with interest at 9% per 
cent, per annum, or any amount for the time being 
owing and due to the mortgageefrom the mortgagor on 
the footing of thes presents with interest thereon at 92 
per cent, per annum without claiming any deduction or 
abatement whatsoever for any reason as aforesaid.’’ 


Between February 18, 1927, and February 
24,1927, Murugesa Mudaliar paid into his 
account various sums which had the effect of 
reducing his overdraft to Rs. 14,220-8-2. After 
that there were drawings and. payments in. 
The state of the account fluctuated, but it 
was always at debit and on December 27, 
1934, the account was overdrawn by Rs. 
19,482-8-9. The suit out of which this appeal 
arises was filed on February 26, 1936, to rē- 
cover from the husband and the wife the 
sum of Rs, 15,259-6-11, the debit balance- of 
that date. The suit was defended and the 
pleas raised were that the defendants had 
not been given credit for certain sum of 
money to which they were entitled, that the 
suit was bad for misjoinder: of parties and | 
cause of action and that it was barred by the 
Law of Limitation. The respondent did not 
plead that her guarantee was not a continu- 
ing one and that the rule in Clayton's case 
(1), applied. This contention was, however, 
raised during the hearing of the case and 
was accepted by the learned Judge (Venka- 
taramana Rao J.) as freeing the respondent 
from all-liability. Consequently, he passed 
a decree . against her husband _ for 
Rs. ,17350-6-11 with costs, but dismissed the 
suit with costs as against her. In holding 
that the respondent was not liable the learn- 
ed Judge had regard merely to the wording 
of the deed of mortgage of February 17, 


1927. He considered that there was no evi- 
-- ‘dence of any intention that the respondents 


guarantee should be a continuing one and 
that in these circumstances he was bound to 
give effect to the rule in Clayton’s case (1). 
It is common ground that ifthe rule in Clay- 
ton’s case (1), does apply, the mortgage debt 
was discharged by March 31, 1927. 

With great respect for the opinion of the 
learned Judge, we are unable to agree that 
there is noevidence on the record from which 
it can be concluded that there was here a 
continuing guarantee. The authorities indi- 
cate that in deciding such a question the 
whole of the surrounding circumstances must 
be taken into consideration unless the word- 
ing of the guarantee is such that the Court 15 
precluded from taking anything else into 
consideration. “The account was opened and 

(1) (1816) 1 Mer 572; 35 E R 767; 15 R R 161. 
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Murugesa Mudaliar allowed to overdraw it 
on the condition that the respondent provid- 
ed security for any sums which might be 
drawn from time to time by him not exceed- 


ing Rs. 18,000 and when he wanted further 


accommodation from the appellant, the ap- 


pellant agreed to give on the security ofthe- 


respondent’s house provided that a legal 
mortgage was substituted for the equitable 
mortgage The banking account was placed 


on no different basis when the limit of the 


overdraft was increased to Rs. 25,000. The 
security provided was for the total sum of 
Rs. 25,000 with interest or any amount for 
the time being owing and due to appellant 
from the respondent “on the footing of these 
presents, the deed referring specifically to 
the husband’s overdraft. On behalf of the 
respondent, it ise conceded that when the 


_overdraft account was secured by the equit- 


able mortgage the respondent's guarantee 
was'a continuing one. The appellant would 
certainly not have agreed to free the respon- 
dent from her continuing guarantee. The 
very nature of the account would preclude 


respondent thought her position was in any 
way being altered, apart from the increase 
in the amount of her guarantee. The res- 
pondent has not ventured in the witness-box 
to Support the case advanced on her behalf 
and the fact that there is no averment in her 
written statement based on the rule in Clay- 
ton’s case (1), is not without significance. 
Now what dothe authorities say ? In Heffield 
v. Meadows (2), the Court of common pleas 
had to consider whether there was a continu- 
ing guarantee where a document had been 
given in these terms : 

“I, John Meadows, of Barwick, in the County of 
N ora pkn, will be answerable for 501 sterling ‘that 
William York, of Stamford, butcher, may buy of Mr. 
John Haffield of Donington,” 

“It was held that the guarantee was a con- 
tinuing one. Willes, J. said : l 
' “It is obvious that we cannot decide that question 
upon the mere construction of the document itself, with- 
out looking at the surrounding circumstances to see what 
was the subject-matter which the parties had in their 
contemplation. when the guarantee was given. It is 
proper to ascertain that for the purpose of seeing what 
‘the parties were dealing about, notfor the purpose of 
altering the terms of the guarantee by words of mouth 
passing at the time, but as part of the conduct of the 
parties, in order to determine what was the scope and 
object of the intended guarantee.”’ 

After considering the facts Willes, J. ob- 

served : 
_ “For these reasons J am of opinion that the guarantee 
in question is a continuing guarantee, as well upon the 
au as upon the common sense view of the 
matter. . 


(2) 1889) L R 4 O P, 595; 20 L T746. 
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Montague Smith, J. said : 

“The consideration is defectively stated in this gua-_ 
rantee. It doesnot shew in what the supply is to con- 
sist. We may therefore look at the surrounding ` cir- 
cumstances in order to see for what it was given and to 
what transactions or dealings it was intended to apply,- 
not to alter the language, but to fill up the instrument 
where it is silent, and to apply it to the subject-matter: 
to which the parties intended it to be applied. 


In Henniker v. Wigg (3), Lord Denman, C. 
J. held that there was a continuing guarantee 
when the condition of a bond was simple for 
the repayment of £1,000 with interest on or 
before April 6, 1837, the bond itself bearing 
the date Jaunary 10, 1837. It was pointed 
out that the precise nature of the agreement 
at the time the bond was given did not ap- 
pear distinctly, but taking into consideration 
the conduct and language of the defendant 


or some of them, the Court came tothe con- 


clusion that there was no doubt that the bond. 
was intended to be a continuing guarantee 
for advances made by a Bank. A document 
in these words “the within warrant of at- 
torney is given to secure the payment of the 


_ sum of £4,000 with lawful interest thereon” 


this. Nor is it feasible to support that the” Was held to be a continuing guarantee in 


Woolley v. Jennings (4), because there was 
nothing on the face of the warrant of attor-: 
ney or the defeasance to show that 1t was 1n- 
tended to secure the balance existing at the 
time when it was given. Inthe absence of 
anything toshow such an intention, 1t was 
held that it must be construed as a continu- 
ing security. The judgment of Knight 
Bruce, Vice-Chancellor in M elland v. Gray 
(5), also contains some apposite remarks so 
far as the present case is concerned: In that 
case a son executed a bond in favour of his 
father for £845. In the following year he exe- 
cuted another bond for £1,200 and on the 
same date he created a mortgage in favour of 
his father for the amount of the bond. The 
Vice-Chancellor said : 

“Looking atthe position in which the father stood 
towards his only son,a young man just entering the 
Army and requiring a provision looking at the character 
ofthe securities, and the many observations which 
occur with reference to the frame of the mortgage deed 
perhaps answered in some degree by Mr. Wigram, but 
still important when coupled with this, that the father 
lived more than fifteen years after the latter security, 
and there is no evidence of any demand made upon 
either security or ofany interest having -been paid or- 
demanded, the son having been wholly during that 
time maintained by the father—the probability, and I 
think I may say the fair inference, is that the bond for 
£ 1,200 was rather meant as a running security, than as 
an absolute bond for that amount,” 


(3) (1838) 4 Q B 792; 114 E R 1095;p & M160;7 
ur. é z 
(4) (1826) 5 B & C165; 108 E R 61; 7D &R 824; 2 


Kar & P l44. 
(5) (1843) 2 ¥ & C C C 199;63 E R87; 60 RR 121, 
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1944) ` 


The wording of the mortgage deed execut- 
ed by the respondent does’ not preclude the 
Court inquiring whether there is here a con- 
tinuing guarantee. When the facts are ex-’ 
amined and the probabilities considered, in 
our opinion the only conclusion consistent 
with commonsense is that the respondent 
gave this mortgage as a continuiug security 
for her husband’s liability on his overdraft 
account, limiting of course her own liability 
to the amount stated in the mortgage-deed. 
Mr. C. Padhmanabha Ayyangar has pressed 
upon us Kirby v. Duke of Marlborough (6), 
and Halker v. Hardman (7), but when ex- 
amined these cases differ greatly from the 
one now before us. In the first of these two 
cases the bond was obviously one which was 
limited to a specific advance of £3,000 and 
was not a guarantee of any running account 
‘In the second case the Court expressly found 
that there was not evidence on which it 
could be held that the bond was given as Se- 
curity for floating balances. In the present 
case there is in our opinion ample evidence 


to support such a conclusion. For the reasons’ 


given the appeal will be allowed with costs 
to the appellant throughout. The interest 
allowed will not however be the interest al- 
‘lowed against the respondent’s husband. As 
far as the respondent is concerned, the in- 
terest will be on the basis of the mortgage- 
deed, namely at 92 per cent. per annum up 
to the date fixed for redemption, that is six 
months from to-day. As the appeal has been 
valued at only Rs. 13,039-6-11 the decretal 
amount will not exceed this sum except for 
interest at the contract rate between the date 
of the finding of the plaint and the date 
fixed for redemption. 


N.-S. Appeal allowed. 
(6) (1813) 2 M & S 18; 105 E R 289,14 R R 573. 
(7) (1837) 4 Cl & F 258; 7 E R 99; 11 Bligh 292. 
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OUDH CHIEF COURT 
Execution of Decree Appeal No. 27 of 1940 
July 18, 1941 
AGARWAL, J. 

PAHLAD UPADHYAY AND aNoTHER— 
JUDGMENT-DEBTORS—-APPELLANTS 
versus 
B. UDAI BHAN PRATAP. SINGH 
—DECREE-HOLDER AND ANOTHER—JUDGMENT- 


DEBTOR—RESPONDENTS 
U. P. Tenancy Act (XVII of 1939), s. 296—Oudh 
Rent ‘Act (XXII of 1886), s. 151—Appeal «on point 
whether decreé-holder could proceed against immovable 
property of judgment-debtor without first proceed- 
‘ang against movables—New Tenancy Act coming into 
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force during pendency of appeal—No such limitatton 
on powers of decree-holdér: as under s. 151, -Ouadh 
Rent Act, in new Act—Apellate Court, if can gwe 
effect to s.296 of the new Tenancy Act. 

The decree-holders in, execution-of their decree for 
arrears of rent, applied for attachment of some im- 
movable property of the judgment-debtors. The judg- 
ment-debtors preferred an objection that under s. 151, 
Oudh Rent Act which was then in force execution 
proceeding could not proceed against their immovable 
property asno efforts had previously been made to: 
realise the full decretal amount by taking action 
against their movables. This objection was allowed 
by the Assistant Collector on October 16,.1939. The 
decree-holder preferred an appeal to the District Judge- 
sometime in the year 1939. The appeal was decided 
on April 6. 1940, and the new Tenancy Act had come 
into force in January 1, 1940. The District Judge held 
that under the new Tenancy Act there was no limita- 
tion on the power of the decree-holder to execute his dec-- 
ree by proceeding against the immovable property of the- 
judgment-debtor without first exhausting his movable- 
property and therefore he could proceed against the 
immovable property: ° OPEIN 

Held, that the District Judge was right in giving: 
effect to s. 196 of the new Tenancy Act and allowing the 
decree-holder to proceed against the immovable pro- 
porty of the judgment-debtors. 191 Ind. Cas. 762 (),. 

istinguished. 


Ex. D. A. against the order of the District 
Judge, Fyzabad, dated April 6, 1940. 


Mr. Akhtar Husain, for the Appellants. 


Judgment.—This is a second appeal in an: 
execution matter. The respondent Babu 
Udai Bhan Pratap Singh obtained a decree for 
arrears of rent against the present appellants 
and the respondent No. 2. He applied for 
execution of the decree by attachment of 
some movable property of the judgment- 
debtors and a portion of the decretal amount 
was realized. It does not appear clearly 
whether the amount was paid by the judg- 
ment-debtors or the movable property was- 
sold. He again applied for the attachment. 
of some immovable property of the judg- 
ment-debtors. They preferred an objection 
that execution proceeding could not proceed 
against their immovable property as No 
efforts had previously been made to realise. 
the full decretal amount by taking action. 
against their movables. This objection found. 
favour with the learned Assistant Collector 
on October 16, 1939. The decree-holder pre- 
ferred an appeal to the District J udge of 
Fyzabad sometime in the year 1939. The- 
appeal was decided on April 6, 1940 and. 
the new Tenancy Act had come into force In 
January 1, 1940. Under s. 151 of the old 
Oudh Rent Act which has been repealed by 
the new Tenancy Act, a decree-holder could. 
not proceed against the immovable property 
of his judgment-debtor, other than for 
attachment of that property, unless satisfac- 
tion of the decree could not be obtained: 
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against his movable property. Under s. 296. 
-of the new Tenancy Act a decree which was 
outstanding at the commencement of the Act 
is to be executed in accordance, with the 
provisions of the new Act. The learned 
District Judge held that under the new 
“Tenancy Act there was no limitation on the 
power of the decree holder to execute his 
-decree by proceeding against the immovable 
property of the judgment-debtor without 
first exhausting his movable property and; 
‘therefore, he could proceed against the 
‘Immovable property. ` 
It has been argued by the learned Counsel 
‘for the appellants that the old Oudh Rent 
Act was in force when the appeal was filed 
and so the learned District Judge was 
wrong in applying the provisions of the new 
Tenancy Act. The point for decision before 
the learned District Judge was whether the 
-decree-holder was entitled to execute his 
-. decree by sale of the immovable property 
and whether he could do so under the new 
Tenancy Act. An Appellate Court can take 
‘cognizance of a change of circumstances of the 
law having a retrospective effect made during 
‘the pendency of the appeal. If the learned 
District Judge had. refused the decree- 
holder's’ application he could very well have 
-approached the Court of first instance -and 
put in an application for execution praying 
that the immovable property of the judg- 
-ment-debtor be sold. The learned Counsel 
for the appellants has relied on the case of 
Sheo Pakhan Lal v. Sundar Lal (A. I. R. 
1941 Oudh 81) (1). In that case it was held 
‘that the word “suit” in s. 296 does not 
include an appeal. The point before me 
was not decided in that case. I think the 
learned Judge was right in giving effect to 
:8. 296 of the new Tenancy Act and allowing 
the decree-holder to proceed against the 
immovable property of the judgment- 
-debtors. 


The .appeal is accordingly dismissed. I 
make no order as to costs as the respondents 
-are absent. 


ac De Appeal dismissed. 


(QD AIR1941 Oudh 81; 191 Ind. Cas. 762, 19400 
W N 1123; 1940 R D 552; 1941 O L R 27;13 R O 289, 
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CALCUTTA HIGH COURT 
Appeals Nos. 173 and 174 of 1935 
April 24, 1940 © i 
R. ©. MITTER AND ROXBURGH, JJ. 
GADADHAR CHOWDHURY AND OTHERS— 
APPELLANTS = 4 
l Versus 
SARAT CHANDRA CHAKRAVARTY 
ə -AND OTHERS— RESPONDENTS i 
Evidence Act (I of 1872), ss. 32 (2), 13, 43, 36— 
Chowhuddibandi papers furnished by every zamindar 
of Bengal in 1799, at Government request—Persons 


- making statements contained in them dead—Papers, 


if admissible—Findings in judgment not inter partes, 
admissibility, to prove that decree was made in 
suit between certain parties and for finding out for 
what lands suit was decreed—Sale of copies of 
maps printed by Government stopped—Copy sold to 
party by mistake—S. 36, if applies—Limitation Act 
(IX of 1908), Art. 142—Plaintiff alleging dispos- 
session—Art. 142 applies—Onus is on him to prove 
possession within twelve years of suit—Lund under 
bed of river incapable of possession rightful 
owner has possession im eye of law—Trespasser in 
possession before submergence ‘not perfecting title by 
adverse possession—On submergence: his possession 
ceases and that of rightful owner revives and con- 


ztinues till land re-appears and becomes fit for user 


and occupied by another—Constructive possession 
during submergence, presumption—Onus. : 

‘The Chowhuddibandi papers were furnished by th 
zamindar not voluntarily but on Govt. forms at 
Govt’s. request, and for enabling the latter to have 
information on important points. They were accord- 
ingly filed by the AES hi on 1799, in pursuance of 
a duty. Such returns had to be made by every 
zamindar of Bengal : ; 

Held, that the papers were admissible under s. 32, 
cl. (2), Evi. Act, the persons making the statements 
contained in them being dead. [p. 415, col. 2 J 

Though the recitals and findings in a judgment not 
inter partes are not admissible in evidence, such a 
judgment and decree are admissible to prove the fact 
that a decree was made in a suit between certain 
parties and for finding out for what lands the suit 
had been decreed. 131 Ind. Cas. 753 (2), relied on. 
[p. 420, col. 2.) l , 

Where the sale of copies of maps printed by Govt. 
is ‘stopped and a copy is sold toa party by mistake, 
the copy is inadmissible. Section 36, Evi. Act is ap- 
plicable to such a copy. 


Where the plaintiffs come to Court on a case of 
dispossession, Art. 142 of Sch. I, Lim. Act, is applic- 
able. The onus is on the plaintiffs to prove that they 
were in possession within twelve years of the suit. 
{ibid.] 

In the case of lands incapable of possession, as for 
instance, forest lands or lands under the bed of a 
river, the rightful owner has possession in the eye of 
the law. If a trespasser was in possession before sub- 
mergence and had not perfected his title by-adverse 
possession for twelve years or more, on submergence 
his possession ceases and the possession of the owner 
revives and continues till the lands are again formed 
and become fit for user and occupied by another and 
the fact thatthe plaintiffs had no physical possession 
at the time of the last submergence is not material 
for the purpose of enabling them to call to their aid 
the principle of constructive possession provided that 
their title had not’ been extinguished by adverse pos- 
session before the last submergence. Whichever side can 
show subsisting title at the time of submergence will 
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have the benefit of the principle of constructive pos- 
session’ during submergence, but this fact canin no 
way affect the -question that the onus of proving title 
by adverse possession is on- him who asserts it. 
Kally Churn Sahoo v. Secretary of State (4), held 
Overruled by Secretary of State v. Krishnamont 
Gupta (5). [p. 421, cols. 1 & 2.) 

~ {Case-law relied on.) 


As. from the original decrees of the Sub- 
Judge, 2nd Court, Faridpur, dated, March 
29, 1935. 


Messrs. Atul Chandra Gupta and Pashu-. 


pati Ghosh (in both appeals), for the Ap- 
pellants. 


Dr. S. C. Basak. Messrs. Rama Prasad 
Mukherjee and Bankin Chandra Banerjee 
(in Nos 173 and 174), Messrs. Birendra 
Kumar De, Probodh Chandra Kar, Jatindra 
Nath Sanyal, Bhupendra Kishore Basu 
and Manindra Narayan Majumdar (in 
No, 173), Mr. Panna Lal Chatterjee, for the 
Deputy Registrar (in No. 173) Messrs. Bhu- 
pendra Kishore Basu and Probodh Chandra 
Kar (in No. 174), Mr. Surjya Kumar Aich, 


for the Deputy Registrar (in No. 174), for- 


the Respondents.. 
Judgment.—These two appeals are in 
two suits brought by the plaintiffs (called 
hereafter the Kanchanpur Baboos) for khas 
possession of a compact block of char land 
about 6000 bighas in area. First Appeals 
Nos. 173 and 174 correspond respectively to 
Title Suits Nos. 74 and 75 of 1925 of the 
First Court of the Subordinate. Judge at 
Faridpur, which on transfer were re-number- 
ed as 10 and 11 of 1933 of the Second Court 
of the Subordinate Judge at Faridpur. The 
plaintiffs are the same in both the suits but 
the defendants are different, except that 
the Secretary of State for India in Council 
is common to both the suits. He is the 
principal defendant in Suit No. 75 and de- 
fendant No. 7 in Suit No. 74. The other 
principal contesting defendants in Suit 
No. 74 are six in number, namely Sarat 
Chandra Chakravarty and the Guhas. In 
both the suits a large number of tenants 
claiming to hold parcels of land either under 
the Secretary of State for India in Council 
or under Sarat Chandra Chakravarty and 
the Guhas, have been impleaded as defen- 
dants. As shown in the locality, Suit No. 75 
comprises an area of about 3790 bighas and 
Suit No. 74 an area of about 2342 bighas. 
- The subject-matter of the former suit is the 
western portion and of the latter the eastern. 
portion of the compact block depicted with 
yellow borders within Stations Nos. 1 to 25 
of the Commissioner’s map (Map No. 1). The 
plaintiffs’ title in both the suits rests upon 
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the same grounds and the defence in both: 
the suits is practically the same. l 

A permanently settled estate, Touzi. 
No, 204 of the Jéssore- Collectorate in Par- 
ganah Nasib Shahi which was subsequently 
transferred to the District of Faridpur and 
numbered Touzi No. 959, belonged to 
Krishna Kishore Ghose and later to his. 
widow Barnamoyee Dasi. On the death of 
Barnamoyee Dasi, there was a partition in. 
1899 amongst the heirs of Krishna Kishore 
Ghose. Upendra Nath Ghose .got in his 
allotment among other properties, Dihi. 
Kristopur appertaining to the said Touzi 
No. 959 On October 23,1901, he granted 
a patni taluk to Mohesh Chandra Shah. 
Chaudhury, the predecessor of the plaintiffs, 
comprising the Mouzas in Dihi ‘Kristopur: 
and the lands of some other taluk or zamin- 
daries (Ex. 6 ©. 207). Mouzas Ramkanta- . 
pur, Khord Ramkantapur, Bhalabad and 
Brittirchar-: alias Bittirgram are some of the: 
Mouzas-in Perganna Nasibshahi appertain- 
ing to Dihi Kristopur. Of these Mouzas,. 
Mouza Ramkantapur is of importance inthe 
two suits. The plaintiffs claim the whole- 
block in suit covered by Stations Nos. 1 to 
20 as reformation in situ of the said Mouza 
Ramkantapur. In the plaint however they 
claimed the same as reformation of in situ 
Ramkantapur and of other Mowuzas of Dihi. 
Kristopur and alternatively as accretions to: 
those Mouzas of Dibi Kristopur, but at the 
trial in the Court below and also before us 
they confined their claim as stated above. 
The defendants-respondents do not contest 
the fact that Ramkantapur is a village in- 
cluded in the said permanently settled estate 
No. 959 or the plaintiffs’ patni right in the- 
said village. 
- The written statement of the defendants,. 
the Guhas, the Secretary of State for India 
in Council and of Sarat Chandra Chakra- 
varty, raised the ‘following defence now 
material: (2) that the lands in suit were at. 
the time of the decennial and permanent 
settlement of 1790 and 1793 respectively in 
the bed of the large public navigable river- 
Padma or Bhubaneswar as it is called at. 
this place and so had not been included in. 
the permanently settled estate No. 959 of 
the Faridpur Collectorate; (ti) that the lands. 
in suit are reformations in situ of 
estate No. 381 (Bhattichur, part II), which- 
belongs to the Guha defendants and Sarat 
Chandra Chakravarty, and of estate No, 940: 
(Teprakandi alias Tepurchar) which belongs. 
to Govt. This - estate No. 940 accord- 
ing to them comprised Bhattichur part 1. 
and - other lands formed from the river bed; 
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{iii).that the suits are barred by limitation ; 
and (iv) that inany event the Secretery of 
State for India in Council and- the said 
defendants have acquired title by adverse 
possession. The learned Subordinate Judge 
has dismissed the suit. His material find- 
ings are (i) that the plaintiffs have failed to 
prove that the lands in suit are reformations 
in situ ot Ramkantapur of Dihi Kristopur 
and (44) that suits are barred by time under 
the provisions of Art. 142 of Sch. I, Lim. 
Act. These findings have been assailed by 
the appellants’ Advocate. Mr. Gupta, while 
the Advocate for the respondents, Dr. 
Basak, hasin-addition to the pleas success- 
fully urged by his clients in the Court 
bel6w urged their case of acquisition of 
title by adverse possession. 

The claim of the plaintiffs-appellants to 


the lands in suit as reformation in situ of. 


Ramkantapur rests mainly upon - (a) the 
chowhuddibandi papers (Ex. 10 C. 323-330), 
(b) the map prepared by Major Rennel, 
(e) proceédings of Suits Nos. 16, 17, 19 and 
20 of 1902; (d) the proceedings of Suits 
Nos. 11, 12 and 32 of 1888 and (e) the 
‘proceedings of Suits Nos. 60 and 63 of 1905 
and 40 and 41 of 1906. We will hereafter 
call Ramkantapur appertaining to Touzi 
No, 959 as Ramkantapur or Nasibshahi 
Ramkantapur to distinguish it from another 
Ramkantapur in Perganna Patpashar which 
-will hereafter be called Patpashar Ram- 
kantapur. The case of the plaintiffs as 
presented in thelower Court and before us 
is that Nasibshahi Ramkantapur was at 
the time of the decennial and permanent 
settlement firm land, an island between two 
channels of the river Padma, the northern 


channel, the main channel called Bhuba- 


neswar, and the southern channel, a narrow 
one, being more or less of the nature of 
a creek flowing from the Bhubaneswar and 
again joining it. According to them the 
whole of the island on which Ramkantapur 
Was marked witha flag in Rennel’s map 
Ex. 23 (b), map 20 was Ramkantapur of 
Nasibshahi as included in permanently 
settled estate Touzi No. 959. That a con- 
siderable portion of said mouza was later on 
swallowed up by. the main channel of the 
river Bhubaneswar and what remained of 
it—the southern portion only—was measur- 
ed at the thak survey in 1857-58 as Ram- 
kantapur and was shown as such in the 
revenue survey map of 1858-59 with Tola 
Ramespur, (thak map Ex. 13, map No. 6, 
revenue survey map Ps. BB, map No. 23). 
There were frequent changes in the course 
of the river.at that place, and lands of Ram- 


' ` GADADHAR V. SARAT CHANDRA (OAL) 


195 I C. 


kantapur came up and went down at short 
and frequent intervals. In October 1915 the 
lands in suit formed, but were covered with 
sand. Only in January or February 1918 
they became fit for cultivation. They define 
at the hearing the lands of Ramkantapur as 
it was at the time of the permanent settle- 
ment thus: ` l 

Northern boundary—The main or the 
northern channel of Bhubaneswar (Padma) 
as at the time of the permaneut settlement ; 
. Southern boundary—The southern boun- 
dary of the Ramkantapur as shown in the 
thak and revenue survey maps of 1857-58 
and 1858-59 respectively ; 

Eastern boundary—The western boundary: 
line of the lands for which decrees were 
passed in title suits Nos. 16, 17,19 and 20 
of 1902. These suits will hereafter be called 
the suits of 1902 ; 

Western boundary—The eastern boun- 
dary line ofthe lands for which decrees were 
passed in title suits Nos. 11, 12 and 32 of 
1888 and in title suits Nos. 60 and 63 of 1905 
and 40 and 41 of 1906. These suits will 
hereafter be called the suits of 1888 and 
1905 respectively. i : 

_ We will now proceed to record our find- 
ings on the main question, namely whether 
the lands in suit are reformations of in situ 
Ramkantapur. It appears from the evidence 
that a part of Pargana Nasibshahi has an- 
other Pargana, Pargana Parpashar, both to 
its east and west. The said Pargana ap- 
pertains tothe permanently settled estates 
Nos, 115 and 160 of the Dacca Collectorate 
named Mahadeb Mokhopadhya and Kharija’ 
Taluk Charhai Madhabdia. The latter, name- 
ly No. 160, was later on numbered as Touzi 
No. 4002 of the Faridpore Collectorate. 
These two estates will hereafter be called. 
the Patpashar zamindary. The appellants 
and their predecessors are and were part 
proprietors of this zamindary. The suits of 
1888 and 1902 were by the Patpashar zamin- 
dars against the Secretary of State for India 
in Council for recovery of possession of chur 
lands on the ground that they were refor- 
mations in situ of their zamindary. The 
suits of 1905 were also similar suits against 
the Secretary of State for India in Council. 
The Patpashar zamindars or their tenure 
holders were plaintiffs but the predecessors 
of the appellants claimed relief both on the 
basis that they were part proprietors of the 
Patpashar zamindary and were also patni- 
dars under the proprietors of Touzi No. 959. 
The chowhuddibandi (boundary) papers of 
Touzi No. 959 have not been produced as on 
the application of the appellants- the: Collec- 
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tor informed them that they do not exist. 
But the chowhuddibandi papers of the Pat- 
pashar zamindary, which had been filed in 
-the collectorate in 1799, have been produced 
‘They have been marked as Ex. 10 (C. 323) 
The boundaries of Mouzas Ramkantapur in 
Patpashar with Chak Shibnathpur and 
Jhawkandi as given there are as follows : 
North: River Bhubaneswar and pn the 
other bank of the river (par) 
Mansurabad and Santoshpur. 
South : River Bhubaneswar and on the 
other bank of the river (par) 
Baghurhat ; Hajinagar, Hajiganja 
with Bhadrasan towards the south 
eastern corner. 
East : Chars known as Parcharand Mouza 
- Harirampore. 

West: Ramkantapur of Pargana Nasib- 

shahi. 

It may be noted here that of the above 
-places Ramkantapur, Mansurabad and Haji- 
ganj are shown in Rennel’s map [Ex. 23 (b) 
and EE, EE-1, maps 20, 26, 27] which was 
-prepared about 1767. The northern, southern 
and western boundaries are important. They 
show that in 1799 Patpashar Ramkantapur 
with Chak Shibnathpur and Jhowkanda was 
“a block of land between two channels of the 
river Bhubaneswar and the whole of its 
western boundary was Nasibshahi Ram- 
kantapur. The eastern part of the last men- 
tioned village accordingly extended to the 
north at least up to the northern channel 
and to the south atleast upto the southern 
channel of the river Bhubaneswar as in 
1799. How far these conclusions would 
help the appellants is however a different 
matter. 

Dr. Basak has attacked these chowhuddt- 
bandi paper (Ex. 10) on the following 
grounds: (a) they are not admissible in 
evidence, and (b) they are not accurate. 
The Subordinate Judge has overruled the 
first contention on the ground that they 
were held to be admissible in the suits of 
1902 in which the Secretary of State was a 
party. He further held that the Guhas and 
Sarat Chandra Chakravarty cannot also 
question their admissibility as their defence 
is based ona title derived from the Secre- 
tary of State for India in Council. Dr. 
Basak’s contention is that the reasons given 
by the learned Subordinate Judge are un- 
sound. We think that there is considerable 
force in this argument, but this does not 
necessarily dispose of the matter. Dr. Basak 
says that these papers were rightly admitted 
in evidence in the suits of 1902 under s. 13, 
Evi. Act, as the plaintiffs in those suits 
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‘claimed the lands as part of Patpashar 


zamindary of which those papers were the 
boundary papers, but that section is not 
available to the appellants before us because 
thee papers are not the boundary papers of 
Touzi No. 959. We do not think that Ex. 10 


is to be ruled out simply because s. 13, 


Evi. Act, cannot be invoked by the appel- 


lants, nor can they be admitted simply, 


because they were admitted in the suits of 
1902. In Haradas Acharjya v. Secretary of 
State (1) judgment was given in favour of 
the Patpashar zamindars on the basis of those 
papers. Lord Buckmaster did not mention 
s, 13, Evi. Act. He put great value on them 
on the ground that they were furnished by 
the zamindar not voluntarily but on Gevt. 
forms at Govt’s. request and for enablifig 
the latter to have information on important 
points. They were accordingly filed by the 
zamindars in 1799 in pursuance of a duty. 
Such returns had to be made by every 
zamindar of Bengal. They are therefore in 
our judgment admissible under s. 32, cl. (2), 
Evi. Act, the persons making the statements 
contained in them being dead. We accord- 
ingly overrule the first contention of the 
respondents and hold Ex. 10 to be admissible 
in evidence. 

The second contention of Dr. Basak has 
not, in our opinion, been established. To 
establish that the chowhuddibandt papers 
cannot be relied upon as accurate he has 
drawn our attention to the boundaries as 
given therein of Mouzas Durgapur, Binaya- 
bati with Biswanathpur, of Mouza Madhab- 
diya of Mouza Betikata together with Char 
Betikata and Debipur and to a finding in 
the judgment of the Sudordinate Judge in 
the suits of 1888 [Ex. 24 (e) C. 168 at p. 172]. 
From the boundaries of the said three 
mouzas it appears that ‘Brittichar altas 
Brittgram in Pargana Nasibshahi was to 
the east of Durgapur, etc. Brittigram was 
the southern boundary (in part) of Betikata, 
etc., the eastern boundary of which was 
Dholai in Pargana Nasibshahi. The suits of 
1888 related to Durgapur. The case map of 
that suit is Ex. V (1) (Map. No. 40). Dr. Basak 
says that if Mouza Dholai Char Thak No. 481 
be taken as Dholai of Pargana Nasibshahi 
as mentioned in Ex. 10, Dholai would be the 
western and not the eastern boundary of 
Betikata as mentioned in the chowhuddt- 
bandi papers. There is, however, another 
mouza shown in the said mapas Dholaipur 
Char No. 3460. If that be Dholai, the boun - 

(1) 26 OL J 590; 43 Ind. Cas. 361; AI R 1917 
PO 86; 22 ML T 438; (1918)M W N 28; 20 Bom, 
L R49 (P ©). T ; 
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‘daries of all the aforesaid mouzas as given 
in.the chowhuddibandi papers would fit in 
correctly. Seeing that map No. 40 was pre- 
pared about 90 years after the chowhuddi- 
bandi papers and that there were vastand 
almost constant changes in the river course - 
~ thereafter it would not be safe to assume 
that Dholaichar Thak No. 481 had reformed 
in the same place as Mouza Dholai of 1799, 
especially when the boundaries fit in with 
reference to Dholaichar No, 3460. We can- 
not .accordingly 
Dr. Basak. l < 
Dr. Basak next draws our attention to 
the finding in Ex. 24 (è) (C. 168) to the effect 
that Bittirchar was to the north-east of 
-Nasibshahi Ramkantapur which would not 
mlake Bittirchar as the eastern boundary of 
Durgapur, if the whole of Durgapur be 
taken to be in suit in 1888. We do not think 
that Dr. Basak can rely upon the said find- 
ing. The judgment Ex. 24(e) being not an 
enter partes judgment, the appellants before 
us or their predecessors-in-interest not be- 
ing parties, the said finding is not admissible 
inevidence. Moreover, Mr. Gupta’s rejoinder 
is that if findings in judgments not inter 
partes can be used in evidence, the Judicial 
Committee in the suits of 1902 held that the 
boundaries of Patpashar Ramkantapur were 
correct anc relied upon them to support one 
part of their judgment and decree: Haradas 
Acharjya v. Secretary of State (1). As we 
hold that findings in judgments not inter 
partes are inadmissible in. evidence, and in 
this respect. we are supported by the decisions 
of the Judicial Committee Gobind Narayan 
Singh v. Sham Lal. Singh (2) we over- 
rule. this point of Dr. Basak also. The 
chowhuddibandi papers (Ex. 10) accordingly. 
establish that to the immediate west of. 
Patpashar Ramkantapur with Chak Shib- 
nathpur and Jhawkanda is Nasibshahi 
Ramkantapur and the eastern portion of the 
last mentioned village was between two chan- 
nels of the river Bhubaneswar as in 1799. 
As the decennial settlement was only a few 
years before 1799 we can infer that the state 
of things was the same at that time as in 
1799. Iftherefore the position of the northern 
channel of Bhubaneswar as at the time of 
the decennial settlement can be located and 
also the western limits of Patpashar Ram- 
kantapur, then the whole of the eastern 
limit and the eastern portion of the northern 
limit of Nasibshahi Ramkantapur can be 
fixed with certainty... ` 
(2) 58 I A 125; 131 Ind. Cas. 753;A IR 1931PO 
69; 58 0 1187; 53 CL J 333; 35 O W N 521; (1931) 


M W N 435; Ind. Rul. (1931) P C 145; 33 L W 707; 
33 Bom, LR 885; 61 ML 3 9 (PO), | ; 


_ GADADHAR V. SARAT OHANDRA (CAL.) ` 


accept this argument of- 


“19510 


To fix the said - northern channel the 
appellants rely upon Major Rennel’s map 
Ex. 23 (b) (Map No. 20). This locality as de- 
picted in the said map was probably survey- 
‘ed by Major Rennel in October 1764, as his 
journal indicates (Rennel’s Journal pp. 27-28). 
The appellants filed this map, Ex. 23 (b), in 
Court. It is a certified copy. This was sent 
to the,Commissioner. for local investigation. 
As Ex. 23 (b): was on tracing cloth, which 
made the Commissioner’s work of relay diffi- 
cult, he asked the appellants to obtain its 
printed version from the Govt. .map office at 
Calcutta. Two sheets in print were accord- 
ingly obtained from the map office and sup- 
plied to the Commissioner. They have been - 
marked Ex. 23'and 23 (a) (maps Nos. 18 and < 
19), Exhibit 23 (a) contains the portion 
which is relevant. These copies do not bear’: 
any certificate of accuracy.. The endorse- 


‘Ment on Ex. 23 shows that they.were printed 


by Govt. at’ Shillong in 1914. The respon“ 
dents did not know that Ex. 23 and Ex. 23 
(a) had been supplied to the Commissioner at 
his request.. The Commissioner found discre- 
pancies between Exs. 23 (a) and 23 (b) still 
he proceeded to relay Ex. 23 (a) and not 
Ex. 23 (b) ignoring those discrepancies ‘as 
negligible. When the consideration of the 
Commissioner’s report came up before the 
Court, the respondents took objection to the 
admissibility and accuracy of Ex, 23 (a) 
(A. 827, paras. 17 and 33). They further 
made the case that Ex. 23 (a) was not 
genuine and had not been published under 
the authority of the Govt. (A. -§36). To 
refute these objections the appellants made: 
persistent efforts to lead evidence of 
witnesses for proving that the said copy 
had been purchased from the Govt. map 
office at Calcutta. They also applied to 
the. Court to call for a report from the 
Said office. But all their applications were 
opposed and rejected. They also prayed 
for a relay of Ex. 23 (b), if Ex. 23 (a) was 
elther inadmissible or Inaccurate, but that 
prayer was also rejected, and ‘the learned 
Judge dismissed the suit on the ground 
that Ex. 23 (b) had not been relayed and 
Ex. 23 (a) was inadmissible in evidence. 
As the appellants were all along under the 
impression that Ex. 23 (a), which was un- 
doubtedly printed by the Govt. at Shillong 
was the printed version of Ex. 23 (b) we 
thought that ends of justice required the 
matter to be cleared up. We accordingly 
asked Dr. Basak about his attitude. He 
had ne objection to our taking as additional 
evidence the documents we have marked as 
Ex. X-5 to X-12, ; Ls. x 
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“On the: ‘said additional evidence being 
thus taken, Dr. Basak urged before us on the 


. Strength of Major Hirst’s Memoir on Rennel- 


that the maps of Rennel published by him 
before 1917, which would include Exs 23 and 
23 (a) had been withdrawn by him on the 
ground ofinaccuracy. As the preamble to 
Major Hirst’s Memoir only showed that he 
had withdrawn his memoir of 1914 to Svhich 
Rennel’s maps were appended‘but had not 
stated the reasons for his withdrawal we at 
the instance of both the appellants’ and res- 
pondents’ Advocates called for a report 
from a gazetted officer ‘of the map office. 


That report states -that the mapsof Rennel’ 


published .in 1914 were withdrawn and the 
"sale of the copies printed in 1914 had- been 
_ stopped under orders of Govt but further 
' States that the reasons for such with- 
drawal do not appear. They may be for 
inaccuracy or for some other reason. It 
now appears that Hx. 23 (b), the map filed 
originally by the defendants for relay, is a 
tracing cloth copy or extract of plate 46, i. e. 
of a map issued in tle Atlas published with 
Major Hirst’s Memoir of 1917, a printed copy 
of which was produced before us. The differ- 
ences between Ex. 23 (6) and Ex. 23 (a) are 
far greater than could be explained by an 
assumption of minor errors in tracing, and 
the Commissioner was wholly wrong, in pro- 
ceeding to relay the supposed printed version 


Ex. 23 (a) asa substitute for Ex..:23.(b)’ 


without any orders from the Court amd un- 
known. to the other side. Furthermore, in 


any evert, although most of the grounds” 


“urged by the respondents in the lower Court 
fail, on the materials we have before us, 
Ex. 23 (a) itself cannot, in our judgment, be 
held to be admissible. Section 36, Evi Act, 
is inapplicable’as the sale. of copies of 
Ex: 23 (a) had ‘been’ stopped by Govt: 
at. the time when by mistake it was sold 
tothe appellants. The relay of Ex. 23 (a) 
by the Commissioner must accordingly be 
set aside. This makes it unnecessary for us 
at this stage to decide whether the Com- 
missioner had taken the sub-station of the 
Trigonometrical Survey at the. Collectorate 
building at Faridpur or the site of Faridh- 
sah’s Durga in that town as the correct fit- 
ting points for relaying Rennel’s map or 
not. If the plaintiffs had identified all the 


other three boundaries of Ramkantapur in- 


relation to the lands in dispute, namely. the 
southern, eastern and western boundaries. 
and had satisfied us that the position qf the 
river was the same in 1799 as at 1764-72, 
we would have- remanded the case for the 
purnose of relaying the three versions of 
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Rennel’s map, Ex. 23 (6); Ex. EE and 
Ex. EE 1 on the suit lands both from 
Faridhsahi’s Durga, the G. T. sub-station 
and, from such other place from which the 
Commissioner, would .have thought fit to 
relay them. Asweare of opinion that the 
position of .the river at the time of the 


‘decennial and permanent settlement can- 


not be safely inferred from Rennel’s map 
and on the evidence the identification. of 


‘the western boundary has been left in a 


nebulous state, we do not follow that 
course. l 


We have also to consider the argument. 
of Dr. Basak in relation to the ‘northern ` 
boundary to the effect that even conceding 
that from relay of Rennel’s maps we can 
obtain an accurate delineation of the river: 
banks in 1764 or 1773; this would-be useless’ - 
for the purpose of finding the position of the 
banks at:the time of the decennial settle-., 
ment in 1790. Exhibit 23 (b), as already 
noted, is a copy of an extract of plate 46 of 
the Atlas of 1917. Exhibit EEis a copy. 
of plate 49 of the same Atlas and bears a 
note to the effect that the position of the. 
river -had changed between the points A 
and B after the construction of map No. 8 
(depicted in plate 46). In his memoir re- 
ferring to: plates 46 and 49 (paras.- 62 and 
65) Major Hirst gives the date of survey 
for plate 46 as 1764 to 1773, and for plate- 
49 as 1764 to -1772, and’ the date of plate 
46° as 1772; and that of plate 49 aS 1773: 
In his .special remarks on plate 49,. he 
notes that the course , of the Ganges. chang- 
ed along the ine A B to the course shown 
after plate 46 of the new Atlas was con- 
structed. A comparison of the maps also 
shows that there was‘considerable change 
in the southern channel, with the result 
that the island on which Rennel has placed 
Ramkantapur in Ex. 23 (b) and the island 
to the west of it had in the interval of four. 
years or so undergone considerable changes’ 
in shape and size and Ramkantapur bazar 
itself had apparently disappeared, since: it 
is not shown in plate 49. From these facts. 
and from the fact that the river Padma is- 
an erratic river which rests uneasily in its 
banks Dr. Basak argues that the state of 
things prevailing in 1764 or 1773 cannot, 
in the circumstances, be presumed to be’ 
what was existing either.in 1790 or in 1793, 
when the decennial and permanent settle- 
ments- were made, or-in. 1799 when the 
chowhuddibandi papers were filed: In this: 
connection: he relies upon a remark in the 
judgment in Haradds-Acharjya v. Secretary 
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of State (1) abp. 597*, where the map of 
Major Rennel (from the relay in map 3 it 
would appear that the same map aS we 
have in Ex. 23 (a) was used) and the same 
chowhuddibandi papers were produced. 
‘This remark is tothe effect that the plain- 
tiffs would have been placed in difficulty if 
the river had been one of the boundaries of 
their estate as disclosed in the boundary 
pepers. The Judicial Committee only said 
that the difficulties of the plaintiffs would 
have been increased in that case and not 
that the map of Major Rennel would have 
been useless. To us it seems that on such a 
point.each case must depend upon its own 
facts. 
elf on the facts an infer ence can be safely 
made that the position of the river must 
have remained pfactically unchanged bet- 
ween Major Rennel’s survey and the de- 
‘cennial and permanent settlement, Rennel’s 
map would be helpful when the river is 
shown asthe boundary of the estate or of the 
village in question, but not otherwise. In 
the case before us, a comparison of plate 46 
[Ex. 23 (b) ] with plate 49 (Ex. EE) shows 
considerable changes in the southern éhan- 
nel and some change in the northern chan- 
nel. The change in the southern channel of 
the river as shown-in Ex. EB, Ex. E and 
Ex. EE 1, does not affect the appellants for 
they rely for the southern boundary not 
upon the map of Major Rennel, but upon 
thak. and revenue survey maps of Ram- 
kantapur. Itis conceded that ifthe relay 
ofthese maps of Major Rennel shows that 
some of the disputed land was in the bed of 
the southern channel, then such portions 
“must be excluded from the plaintiff's claim. 
.The change in the northern channel is how- 
ever important. The maps show that even 
in 1772 or so the change in the nothern 
channel had commenced. The decennial 
settlement was concluded about 18 years 
later and the chowhuddibanai papers were 
filed about 27 years later. There were con- 
siderable changes later on. We think that 
in these circumstances it would not be safe 
to infer that the state cf things existing in 
1772, or so, continued up to 1799, especially 
where the river was erratic by nature. 
Moreover, as we have pointed out in dis- 
cussing the chowhuddibandi papers above, 


even if the position of the southern bank: 


of the, northern channel of the permanent 
settlement river can he determined, this 
will fix only ‘the pcsition of the north- 
eastern corner .of Nasibshahi Ramkantapur. 
Thus, the presumption of continuity taken 
j “Pago of 26 C. L.-J — [Bd] 
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with the relay of Rennel’s map would not 
alone afford sufficient evidence to fix the 


whole of the northern boundary of Nasib- 


shahi Ramkantapur, unless the appellants 
can establish that the whole of the island on 
which Rennel marked Ramkantapur was the 
site of that village. There is no difficulty in 
fixing the southern boundary of Ramkanta- 
pur. ftis shown in the thak map of Ram- 
kantapur (Ex. 13 map 16). This, which we 
will call, thak Mouza Ramkantapur, has 
been plotted on the case map by the Com- 
missioner The southern boundary of the 
lands in suit is practically the -northern 
boundary line of thak Mauza Ramkantapur. 
A narrow space inter venes and is not in- 
cluded in those suits owing to the result of 
suit No 70 of 1893 in which Barnamoyee | 
Dassi was the plaintiff and the Secretary of 
State for India was the defendant. We will . 
have to deal with the proceedings of that 
suit and of some other suits in some detail 
later on. We will now consider whether the 
eastern boundary of Ramkantapur as it 
existed at the time of the decennial and 
permanent settlement can be fixed with rea- 
sonable accuracy. The chowhuddibandi papers 
of the Patpashar zamindary (Ex. 10) filed in 
1799 may, as we have already found, be taken: 
to be a correct representation of the locality 
at the time of the decennial and permanent 
settlements. The western boundary of Pat-. 
pashar Ramkantapur is stated therein to be . 
Nasibshahi Ramkantapur. If therefore the 
western limits of Patpashar Ramkantapur 
can be defined in the locality by the appel- 
lants, they would succeed in fixing the eastern 
boundary of Ramkantapur. For this purpose 
they rely upon the proceedings in and the 
final result of the suits of 1902. 

Before 1902 eight annas of the Patpashar 
zamindary belonged to the appellants before 
us, the Kanchanpur Babus; four annas to 
the Acharjyas of Muktagacha and the re- 
maining four annas to the Mukherjees of 
Birnagore. In 1902 four suits were filed 
against the Secretary of State for India in 
Council by these different sets of co-proprie- 
tors of the Patpashar zamindary for recovery 
of possession of their shares in the same 
blocg of land on the ground that it was 
reformation in situ of the land of their Pat- 
pasha zamindary. Two were filed by the 
Mukherjees of Birnagore, one by the Kan- 
chanpur Babus and the fourth by the Achar- 
jyas of Muktagacha. They were numbered 
as title suits Nos. 16, 17, 19 and 20 of 1902. 
The block of land claimed in those suits and 
decreed ultimately by the Judicial Con.mittee | 
of the Privy Council has been depicted in the 


£ 
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Case map. The western boundary of that 
block of land (stations 34 to 3lin green) pra?- 
tically tallies with the eastern boundary of 
the block of land claimed in the suits which 
we have before us (stations Nos. I to 6 of the 
= case map). The relay of the Commissioner of 

the case map of the said suits cf 1902 on the 
present case map has not been challenged 
before us by any party. The plaints of those 
four suits are of the same type. For our 
judgment we will consicer the plaint of suit 
No. 16 which was filed by the Kanchanpur 
Babus (Ex. U 5 C 215).. The written state- 
ment filed by the Secretary of State for India 
in Council is not on record, but a summary 
of it is given in the judgment of this Court 
(Ex. 24- © 268) also reported in Secretary of 
State v. Kalika Prasad (3). The case map 
is Ex. 9 (Map No. 3). The rough sketch show- 
ing the position of missing mouzas ib Ex. 5 
(a) (Map No. 4) the judgment of the Judicial 
Committee is 24 (d) (reported in Häradas 
Acharjya v. Secretary of State) (1), the order 
-of His Majesty in Council is Ex.. 25 (C’ 276), 
the map prepared at the execution ‘stage iS 
Ex. 27 (Map No. 21), and the judgment of the 
Subordinate Judge passed inthe execution 
proceedings is. Ex. 24 (a) (C 282). We need 
not refer to the judgment of the High Court 
and ofthe Judicial Committee of the Privy 
Council passed in the proceedings for execu- 
tion, for, so far as the Kanchanpur Babus 
were concerned, the matter was compro- 


mised between them and the Secretary of- 


State for India in Council when the appeal 
‘was. pending in this Court. The petition of 
compromise is Ex. B (C 291) and the order 
of this Court recording the compromise is 
Ex. V (5) (C 302). 
all these documents in deciding the ques- 
tion as to whether -the eastern limits of 
Nasibshahi Ramkantapur can be fixed in 
the locality. Some of them with other docu- 
ments will also have material bearing on the 
question of the western boundary limits of 
that village. 
“ The plaintiffs of ioe suits as we have 
already said claimed the lands as reform- 
tion in situ ofthe lands of the villages of 
the Patpashar zamindary. ‘The lands claim- 
ed formed a block of land south of Mansur- 
abad and Rustanpur alias Santoshpore, ete., 
and north of Char Husaini, ete. The wes- 
tern boundary which is important in- this 
case was deseribed as the-river Padma as it 
then flowed and Bhatichur of Taranath 
Chakravarty, father of the defendant Sarat 
Chandra, that is Bhatichur Part II, Touzi 
No. 381. 
(3) 15 CL J 281; 14 Ind. =mi 609.- 


We will have to consider.. 


The defence of the Secretary of ` 
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State for India in Council was that the lands ` 
in dispute were not portions of the Patpashar 
zamindary. but were. portions of Bhatichur, 
Teprakandi, Jafrabad and other Govt. 
estates [Secretgry of State v. Kalika Prasad 
(3) at. p. 284*]. Bhatichur alias Doosra 
Tarafer Chur and portions of Teprakandi have 
been shown on the map, Ex. 5 (Map No. 3), 
as tothe immediate west of the lands then in 
suit. This Bhatichar is Bhatichur Part II 
(Touzi No. 381) which- was sold in auction 
in 1865 to Kali Nath Chakravarty and 
Ishan Chandra Ghosh. The robakary of the- 
Collector [Ex. 1 (1)-C 137] the sale certificate 
(Ex. 1-C 188) and the-D Register [Ex. DD 
(1)-C 389-392] show that the lands of Touzi 
No. 981 are not Pargana Patpashar but ih 
Pargana Nasibshahi. The D Register of 
Tepr akandi also shows that it appertains to 
Pargana Nasibshahi [Ex. DD (2)-C 397-400]. 
It is also proved from the D Register of the 
Patpashar zamindary [Ex. 20 (b)-C 380-381], 
and that fact is not challenged that the said 
zamindary has no land in Pargana Nasib- 
shahi. From these facts, we draw the in- 
ference that the Patpashar zamindary had 
no land to the west of the lands claimed in 
the suits of 1902. The order of His Majesty 
in Council (Ex. 25-C 276), shows that what- 
ever was claimed in those; suits with the ex- 
ception of the bed of the river as shown in 
Rennel's map was decreed in-favour of the 
Patpashar zamindars. 
The judgment of the Judicial Committee, 
Haradas Acharjya v. Secretary of State (1), 
shows that the lands decreed included 
Patpashar Ramkantapur and if we follow 
that jundgment with the rough sketch map 
[Ex. 5 (a)—Map No, 4] it would appear that 
the site of Patpashar Ramkantapur itself or 
together. with Mauza Havirampur with Char 
Parchar to its east covered or more than 
covered to the west and east the disputed 
lands then in suit, which lay just to the north 
of the left bank of Rennel’s southern chan- 
nel, and to the immediate east of the line 
joining stations 28, 29, 30, 31, 32, 33 and up 
to a point half way between stations 33 and 


34 of the case map Ex. 5 (we will call this 
point station 33/2): In the map prepared at 


the execution’ stage (Map No. 2) the stations 
would be 28, 29, 30, 31, 32, 33 and 2/15.. This 
line has been relaid in the present case map, 
and. practically coincides with the eastern 
boundary of the block of land claimed in 
the two suits. “The judgment of the J udicial 
Committee was subject to critical examina- 
tion and Dr. Basak’s contention pesca us 


*Page of 15 ah L. J. = [Ed] 
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was that the manner in which Lord Buck- 

master dealt with the case showed that 

Patpashar Ramkantapur had land beyond 

the wastern limits of the lands claimed 

there, that is to say, had landg to the west of 

station 31 to 33/2. . No doubt the basis of the 
' reasoning in that judgment is to the effect 

that the Mauzas of the Patpashar estates 
more than covered the area then in dispute, 

and formed a solid block, and that it was | 
therefore not essential to locate each mauza 

precisely; névertheless, it was the common 
- case of both sides that.to the west of the line 

referred to above lay lands of Nasibshahi 

Parganah, and none of the parties in those 
` suits claimed any land to the west of this 

Kine to be lands of Parganah Patpashaz. 

On these facts, the conclusion is, in our ` 

opinion reasonable, having regard to the 

western boundary of Patpashar Ramkanta- 

pur. as given in the chowhuddibandi papers 

(Ex. 10-C 327) that the eastern part of the 

block of lands now in suit (at least a portion 

thereof) represents the reformation in situ 
.of. Nasibshahi Ramkantapur. We do ‘not 

feel impressed with the observations of the 

learned Subordinate Judge that the chow- 

huddibandi papers do not help the plaintiffs 

on this part of their case as. the boundaries 

inter se or the relative position of Patpashar . 
Ramkantapur, Jawkanda and Chak Shib- 

nathpur have. not been and cannot on the 

evidence be established.. Chak Shibnathpur 

and Jawkanda may be either hamlets of 

Patpashar Ramkantapur or if not so, cannot 

eccupy.any portions of the lands now in suit 

as, the Patpashar zamindars in the suits of 

1902 never-claimed any land to the west of 

the lands then in suit as within their zamin- 

dart. The lands now in dispute as the case 

map of those suits (Ex. 5) shows were then 

above water..  - l 

We do not also feel much impressed with 

Dr. Basak’s.argument that the appellants 

before us, who before those suits were filed 

had acquired the patni in Dihi. Kristopur 

and were plaintiffs in Suit No. 16 of 1902 in 

thelr character as part proprietors of the 

Patpashar zamindary, had no title to this 

part as they did not then claim.the lands 

now in suit as within their patni under 
Touzi No. 959, but, on the other hand, had 
admitted them in the plaint, and in the other 
proceedings of those suits to be parts of 


Bhatichur or Doosra Tarafer Chur, an estate > 


which belongs to the Guha °defendants and. 
defendant, Sarat Chandra Chakravarty 
(Touzi No. 881). One of such admissions is 
recorded in Map No..21 (Ex. 27) prepared in 
1919 by the Commissioner appointed to deliver 
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possession in execution. If the matter had 
been left on the other evidence in a doubtful 
condition, those admissions would have been 
decisive against the appellants’ claim, but 
inasmuch asthe other evidence establishes 
with reasonable certainty that at least a 
portion of the eastern part of the block of 
land. now in suit is a part of Nasibshahi 
RamMantapur, these admissions, which do 
not amount to estoppel, lose their import- 
ance. This is the view we take, a view, 
which, we may sayin passing, accords with 
observations made by Lord Buckmaster in 
Haradas Acharjya v. Secretary of State (1). 
That judgment is bindingon us asa ruling 
of the Judicial Committee. l 

We are not using the findings therein to 
bind the defendants, for the reason that the 
first ‘six defendants in Suit No. 74 of 1925 
were not parties thereto. Though the recitals 
and findings in a judgment not inter partes 
are not admissible in evidence, such a judg- 
ment and decree are, in our opinion, admis- 
sible to prove the fact thata decree was made 
in a suit between certain parties and for 
finding out for what lands the suit had been 
decreed. We accordingly hold that the ap- 
pellants have defined the eastern boundary 
limits, at least in part, of Nasibshahi Ram- 
kantapur and that it tallies practically with 
the eastern boundary of the block of land 
claimed in these two suits. (Their Lord- 
ships went into the materials placed by the 
appellants for fixing the western limits of 
Ramkantapur and proceeded.) The mate- 
rials placed by the appellants’do not in our 
judgment enable them to fix the western 
limits of' Ramkantapur. To say the least 
the matter is left in doubt. In these circum- 
stances the conduct ofthe appellants and 
their predecessors is relevant, and in our 
judgment settles the matter. We accord- 
ingly now proceed, to review the evidence 
furnished by conduct. (After: reviewing the 
evidence furnished by conduct. their . Lord- 
ships proceeded.) In this state of the evidence 
we would have held, if the point had been: 
material that nocase of adverse possession 


_has been made out by the Secretary of State. 


On the side of defendants Nos. 1 to 6 of Suit 
No. 74 of 1925, the evidence is practically 
nil. l 
The question of limitation will now. have 
to be discussed. The plaintiffs having come 
to Court on a case of dispossession, Art. 142 
of Sch. I, Lim. Act, is applicable. * "Phis 
is not disputed by Mr. Gupta. The onus,“is 
therefore on the plaintiffs to prove -that 
they were in possession within twelve ‘years 
of the suit. This is also well established. 
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The question in the case is how that onus 
is to be discharged in case of alluvial or 
forest lands. Before we proceed to consider 
the question we record the following find- 
ing: (a) that the Jands now in suit had 
reappeared above water in 1915 and hid 
become fit for user a year orso later; (b) that 
the plaintiffs were not in physical possession 
of any portion at the time when it last sub- 
merged before reappearance in 1915. Onthe 
basis of the last mentioned finding the 
learned, Subordinate Judge has held the 
suits to be barred under Art. 142, Lim. 
Act. We think that heis not right in his 
decision. POR 

In the case of latids incapable of posses- 
sion, as for instance, forest lands or lands 
under the bed of a river, the rightful owner 
has possession in the eye ofthe law. If a tres- 
passer was in possession before submergence 
and had not perfected his title by adverse 
possession for twelve years or more, on sub- 
mergence his possession ceases and the pos- 
session of the owner revives and continues 
till the lands are again formed and become 
- fit for user and occupied by another. To this 
extent at least the case in Kally Churn 


Sahoo v. Secretary of State (4) has been, 


overruled by the Judicial Committee of the 
Privy Council in Secretary of State v. 
Krishnamoni Gupta (5). The principle is 
stated in clear terms by Lord Sumner in 
Basanta Kumar v. Secretary of State (6) 
at p. 113. Referring to Art. 142 he said : 


“The Lim. Act does not define the term disposses- 
sion but its meaning is well settled. A man may 
céase to use his land, because he cannot use it, 
since it is under water. He does not thereby dis- 
continue his possession, constructively it continues 
until he is dispossessed, and upon the cessation of dis- 
possession before the lapse of the statutory period, con- 
structively it revives. There can be no discontinuance 
by ‘absence of use and enjoyment, where the land is 
not capable of useand enjoyment.” 


This passage makes‘it clear that the fact 
that the appellants had no. physical posses- 
sion atthe time ofthe last submergence is 
not material for-the purpose of enabling 
them to call to-.their aid the principle of 
constructive possession provided that their 
title had not been extinguished by adverse 
possession before . the last submergence. 
The obiter dictum of N. R. Chatterjea and 
Panton, JJ., in Rakhal Chandra v. Durga- 


(4) 6 0725; 8 CL R90. 
gd 28 -T A 108; 29 O 518; GO WN 617,8 Sar. 260 


Ó). 

(6) 44 IA 104; 401nd, Oas. 337; A IR 1917 PO 
18; 44 O 858; 32 ML J505: 2LOW N 642;15A L 
1.398; 25.0°L J 487; 6 LW 117; 22M È T 310; 
19 Bom. L R480; 6 L W 17 ©) 4 
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das (7) at p. 733 to the effect that the plaintiff . 
must show his possession down to the timns'ọf 
the last submargence in order to continu: his 
possession during submergence Cannot, be 
condidered ‘to’: be good law. In - Suresh 
Chandra v. Shatikanta (8), Gopal Chandra 
v. Monmohini Dasi (9) and Alabakhsh Y. 
Bir Bikram (10) it was laid down that‘in 
the case of forest lands or alluvial lands the 
plainsiff can discharge the burden which 
lies on him under Art. 142 by proving that 
he was in constructive possession within - 12 
years of the suit - He would bein construc- 
tive possession, if he was the rightful owner 
and would bein time if he could prove either 
that the lands had appeared above water with- | 
in 12 years of the suit ; or if they had ap- 
peared éarlier than that they . had become 
first fit for user within that period. 

This leads usto the question as to who 
should prove that the plaintiffs had subsist- 
ing title. at the date of the last submergence. 
Dr. Basak says that the onus is on the 
plaintiffs, for, till they prove that, the law 
would not impute possession to them during 
the period of submergence. Mr. Gupta's 
contention is that the onus is on the defend- 
ants. We think that when the plaintiffs 
have established their title to the suit lands 
it is for the person who contends that that 
title has been extinguished at any particular 
time by adverse possession to establish that 
fact. If he succeeds he -will then have 
shown that he had subsisting title at the 
material time, if he fails the plaintiffs’ title 
will subsist. No doubt whichever side can 
show subsisting title at the time of submer- 
gence will have the benefit of the princi- 
ple of. constructive possession during sub- 
mergence, but this fact can in no way 
affect the question that the onus of proving 
title by adverse possssion is on him who 
asserts it. Wehave already found that the 
defendants have failed to establish at any 
period a title by adverse possession to the 
disputed lands. We therefore hold that, had 
the plaintiffs succeeded in proving their 
title to the suit lands as appertaining’ to 
their patni in estate No. 999, the lands 
having come above water within 12 years 
of suit, Art. 142 would not have barred 
their claim. The learned Subordinate 
Judge’s ground for deciding the question of 

(7) 26 CW N 724; 67.Ind. Cas, 673; A. IR 1922 


Cal. 557. ' l : f 
(8) 51 0669; 78 Ind. Cas. 679, A I R 1924 Cal. 855; 


28 O W N 637: : : 

(9) 31 C W N 806; 105 Ind, Cas. 359; AI R 1928 
Cal. 118. . ' Se NE 

(10) 33 OW N 1160; 126 ‘Ind. Cas. 129; Ind. Rul. 
(1930) Cal. 673. 2 2 ak ee ee 
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limitation against the appellants is wrong, 
for physical possession on their part before 
the last submergence is not necessary for 
enabling them to fall back upon their con- 
structive possession during the last sub- 
mergence. As we hold that ¢the plaintiffs- 
appellants have failed to prove their title, 
these appeals must be dismissed with costs. 
D. | , Appeals dismissed. 
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MADRAS HIGH COURT 
Appeal No. 13 of 1940 
September 9, 1940 |. 
e Leaca, C. J. AND HORWILTI, J. 
* OFFICIAL ASSIGNEE, MADRAS— 
APPELLANT 
Versus 


` H. D. HUKUMCHAND KHIMSURA— 
RESPONDENT 

Transfer of Property Act (IV of 1889), s. 130— 
Transfer of absolute assignment or by way of security 
— Pledge, if assignment falling under s. 130—Docu- 
ment held amounted to pledge. 

Transfer of an actionable claim referred to in 
s. 130, T. P. Act, may be one of absolute assignment 
or by way of security. The form of the instrumertoar 
words used are not of importance, provided that it is. 
clearly indicated that the owner of the actionable claim 
is transferring his interest. A mere intention to ‘create 
a pledge would not amount to an assignment within the 
meaning of s. 130, T. P. Act. A mortgagee is a trans- 
feree buta pledgee is not, although the pledgee hasa 
special interest in the property as the holder of security. 

e may sell the property pledged if the condition of 
repayment is not fulfilled, but that does not make him 
in any. way the owner or transferee of the property. An’ 
instrument evidencing a pledge and nothing more 
certainly cannot be read as an assignment and does not 
therefore satisfy the requirements of s. 130. 

Before his. ‘adjudication, the insolvent borrowed a 
sum of Rs. 300 and as security for the loan deposited 
with the creditor two policies of insurance on his life. 
The deposit was evidenced by a document in writing 
in the form of a letter signed by the insolvent in favour 
of the creditor and commenced thus. “I heve taken 
from you a lọan of Rs. 300 in words Rupees three- 
hundred only at 13 pies per rupee permensem on the 
pledge of the articles noted below on the following con- 
ditions. I authorise you to hold and retain the below 
mentioned jewels with you asa collateral security for a 
general balance of acesunt. If I fajl to redeem the 
articles within six months, or if I failto pay interest 
for six months you may realize your dues either by sale 
or by public auction ofall or any of the pledged pro- 
perties after seven days’ notice.’* Immediately following 
the signature were given the Nos, and description of the 
Ka A policies under the heading “particulars of 

ledge” : 

4 Held, thatthe document amounted to an instrument 

evidencing the deposit of the policies of insurance by 

way of pledge, and nothing more and did not amount to 

an assignment. 17 Ind. Cas. 627 (1), relied on. Rama 

Iyen v. Venkatachalam Pattar (2) and 21 Ind. Cas, 

316 (3), distinguished. 
A. against the judgment and order of 


Somayya, J., dated January 8, 1940, .- 
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Messrs. K. V. Ramachankra Iyer. and S. 
Thiagaraja Iyer, for the Appellant. 


Mr, A. V. Seshayya, for the Respondent 


Leach, C. J.—The appellant in this case 
is the Official Assignee of Madras, who repre- 
sents the estate of one ©. Subramania 
Iyah, an insolvent. Before his adjudication, 
the ingolvent borrowed a sum of Rs. 300 from 
the respoundent, whois a money-lender and 
as security for the loan deposited with him 
two policies of insurance on his life. The 
deposit was evidenced by a document in 
writing and the question which arisés in this 
appeal is whether this document amounts to 
an assignment of the inso:vent’s interest in 
the policies. It washe'd by Somayya, J., that 
the document constitutes an assignment, and 
the appellant challenges the correctness of 
this finding. The document is in the form of 
a letter signed by the insolvent in favour of 
the respondent and commences thus: 

“Ihave taken from you a loan of Rs. 300 in words 
Rupees three hundred only at 14 pies per rupee per 


mensem on the pledge of the articles noted below on the 
following conditions.” 

It will-be sufficient for the purposes of 
this appeal to state three of the conditions, 
namely, Nos. 4,6 and 7 which read as fol- 
OWS: 

4, I authorise you to hold and retain the below 
mentioned jewels with you asa collateral security for a 
general balance of account, 4. e., not only for the afore- 
said debt but also for any sums that I might have 
borrowed or may borrow from you or for any balance of 
account that may be due to you. 

6. I have received to-day a copy of this letter giving 
full description of the pledge. ja ea 

7. If I fail to redeem the articles within six months, 
or if I fail to pay interest for six months you may 
realize your dues either by sale or by public auction of 
all or any of the pledged properties after seven days’ 
notice by post or by personal service or by registered 
post to the address given above. I shall be responsible 
for any deficiency and you will refund the surplus if 
any.” . : 

Immediately following the signature are 
these words: -- .. - 

‘Particulars of pledge: One Postal Endowment 
Assurance Policy, No. 22,786- for Rs. 1,500, One 
National Insurance Company Table No. 3 Endow- 
ment Assurance sum’ assured Rs. 1,000, Policy No. 
Ig, 1,14,692.” l 

The letter was in facta printed. form used 
by the respondent for an advance on- the 
security of jewellery with certain details 
filled in by pen. No attempt was made to 
alter this very inappropriate form to make 
it read as a transfer of the. respondent’s 
interest in these policies. The learned Judge 
has rightly pointed out that it is well-estab- 
lished that the transfer of an actionable. 
claim referred to in s. 130, T. P. Act, may be. 
one of absolute assignment or by way of 


security. His reasons for holding that the. 
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letter signed by the insolvant operates as a 
transfer are that the law, does not require 
any particular fofm of writing and that he 
. was satisfied that there was here a writing 
by which security was created. We find onr- 
selves unable to concur in the opinion of the 
learned Judge, that the document operates 
as an assignment. It is quite true that the 
form of the instrument or words used are 
not of importance, provided that it is clearly 
indicated that the owner of the actionable 
claim is transferring his interests A mere 


intention to create a pledge would not amount ~ 


to an assignment within the meaning of 
s. 130, T. P; Act. This was pointed out by the 
Privy Council in Mulraj Khatau y. Vishwa- 
nath (1). In that case the appellant claimed 
to be entitled to an insurance policy which 
had been assigned to him in writing. The 
respondent also claimed to be entitled to it 
-on the ground that it had been deposited by 
the owner with him by way of pledge, but 
Lord Moulton in delivering the judgment of 


the Board pointed out that a pledge does not- 


‘satisfy the requirements of s. 130. 

Now, when the document in this case is 
read, what does it amount to? It amounts 
to an instrument evidencing the deposit of 
the policies of-insurance by way of pledge, 
and nothing more. Under this document 
the respondent has merely the rights of a 
pledgee of movable property. A mortgagee 
is a transferee but a pledgee is not, although 
the pledgee has a special interest in the 
property as the holder of security. He may 
géll the property pledged if the condition of 
repayment is not fulfilled, but that does not 
make him in any way the owner or trans- 
feree of the property. The only difference 
which I can see between this case and 


Mulraj Khatau v. Viswanath (1), is that in’ 


this case there is a document evidencing 
the pledge whereas in the other case the 
pledge was-unaccompanied by any acknow- 
ledgment. An instrument evidencing a 


pledge and nothing more certainly cannot ` 


be read as -an assignment. The learned 
Advocate, for the appellant-has referred us 
to Rama Iyen v Venkatachalam Pattar (2) 
and Muthu Krishna Iyer v. Veerarag- 
hava.Iyer (3), but the facts in those cases are 
-very different from the facts in the present 
case. Inthe first of those cases, on the back 
of a promissory note was endorsed a direc- 
tion to pay the amount to a certain person to 
(1) 37 B 198; 17 Ind. Cas. 627; 15 Bom. L R9 40LTA 
24: (1912) M W N 1247;12 ML T 652; 11 AL J 7; 24 
ML J 60;170 W N 209;17C LJ 162 P C).- 
(2) 30M 75; 16MLJ 554; 1 ML T 329, 
(3) 38 M 297; 21 Ind. Cas. 316; A I R 1915 Mad, 1031; 
235M LJ 356(FB) ~~ a 
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whom the instrument was delivered. It was 
held that the direction to pay coupled with 
the delivery of the instrument amounted to 
an assignment within the meaning of s. 130, 
T.°P. Act. There are many differences bet- 
ween that case and the present ‘one, but it 


- is noly necessary. to mention that here there 


is no direction to the Insurance companies to 
pay the amounts of the -policies to the res- 
pondent. - In the second case the Instrument 
read as follows: Muthu Krishnian~ v. 
Viraraghava Iyer (4) : . 

“As I have received Rs. 600 from you by mortgaging 
the following, 2. e., the house............ and the promis- 
sory note mentioned as ‘2’in the schedule ............ for 
Rs. 500 executed by my brother Sankarasubbier on 
November 21, 1901............ I promise to repay the gaid 
sum of Rs. 600 with interest thereon at one per cant. 
per month within a year from .the date hereof failing 
which I shall repay the principal and interest thereon 
at l4 per cent. par month and add the interest to 
principal every year and repay the same with compound 
interest at the rate aforesaid failing which you may 
proceed against the mortgaged properties, other pro- 
perties or personally for the collection thereof ” 

There was disagreement in this case: bet- 
ween Sundara Iyer and Sadasiva Iyer, JJ., 
and consequently the appeal was placed 
before a Bench of three Judges. It was held 
that the mortgage had operated.as an assign- 
ment of the promissory note. The differ- 
ence between that case and the present 
one is that in that case there was a mort- 
gage and a mortgage implies a transfer of 
the mortgagor’s interest in the property, 
whereas in the present case there has been 
merely a pledge and a pledge has not the 
same significance. For the reasons indicated 
the appeal will be allowed with costs here 
and below. ; 

N.-S. Appeal allowed. 

(423ML J 430; 16 Ind. Cas. 601; 12 M L T 315; 
(1912) M W N°919. 
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versus i 


OFFICIAL TRUSTEE or BENGAL— 
RESPONDENTS 
Bengal Patni. Regulation. (VIII of 1819), s. 14— 
Reversal of sale — Auction-purchaser, tf entitled to 
rent paid by him to zamindar for period between date 
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of sale and date of its reversal, with interest— 
' Auciton-purchaser, if bound,to apply to Colleclor for 
refund of surplus of sale proceeds—Patni - sale— 
. Auction-purchaser taking possession and “making 
collection from tenanis holding’ under patni taluq— 
Sale reversed — Purchaser’s claim for collection 
charges, if admissible. 

: By his purchase at the sale of thé patni talug held 


nder the Regulation the auction-purchaser acquires the- 


patni talug and the relationship of landlord and tenant 
“is created eben him andthe zamindar. On the 
reversal of the sale atthe suit instituted in the Civil 
Court under s. 14 either by the defaulting patnidar or 
“by any person deriving an interest from the latter which 
would be affected by the sale the -relationship of land- 
lord and tenant between the zamindar and aucticne 
purchaser does not cease as from the date of such 
reversal. The legal effect of such a decree made by 
the Civil Court is as if the sale had never been held. 
The right of the defaulting patnidar continues in such 
a case as from before as if the sale had never been 
held. It ishe-and he only who is liable to pay patni 
rent to the zamindar for that pericd. The auction- 
purchaser at a sale subsequently reversed in a suit in- 
stituted under s..14 is to be considered never to have 
been a tenant of the zamindar. The zamindar is not 
entitled to retain after the reversal of the sale the money 
which he, the auction-purchaser_ had paid to him as 
rent for the period intervening between the “date of the 
sale under the Regulaticn, to be more precise between 
‘the date from which the sale takes effect under the 
- Regulation and the date when it is reversed by the 
Civil Court, and the retention of the said money by the 
zamindar after the reversal of the sale is itself the 
loss to the ‘auction purchaser such retention being of 
` another’s, the auction-purchaser’s money. The measure 
of that loss must be the amount paid by the auction- 
purchaser to the zamindar and retained by him together 
with interest at a reasonablerate from the date of pay- 
' ment till repayment, for ‘unless interest is paid there 
would not be full indemnity to the auction-purchaser. 
The zamindar cannot, answer the auction-purchaser’s 
claim for refund with interest of the money which bad 


been paid as rent to him by setting up the plea that the’ 


former. would in the suit for mesne profits by the 
defaulting patnidar be entitled to set off the balance of 
the sum, in case the sum of money paid to the zamindar 
as rent falls short of the collections made by him, the 
auction: purchaser, from the patni mahal. Tarachand v. 
Nafar Ali (4), relied on. [p, 426, col. 2: p. 427, col. 1.) 

The auction-purchaser is entitled tolook to the eamin- 
dar for indemnity. Where there is a surplus in the sale 
proceeds the auction-purchaser is not bound to apply to 
the Collector for refund of thé surplus after the reversal 
of the patni sale. Preolal Gossain v. Gyau Turungini 
Dossia (1), relied on. [p. 425, col. 2.] 

Where patni talug is sold for arrears of patni rent 
and the auction-purchaser takes. possession and begins 
to make collections from the tenants holding under the 
patni taluq, his claim, after the reversal of .he sale, 
tor, collection charges is not admissible under s. 14. 


Dr. S. C. Basack, Messrs. Sarat Kr. Mitter 
and Gopes Ch. Chatterji, for the Appellant. 


Messrs. Amarendra N. Bose, Sarat Chadra 
Jana, Paresh Nath Mukherji (Jr), Kama- 
lakshya Bose, Prokash Ch. Bose and 
Surja Kr. Aich (for Deputy Registrar), for 
the Respondents. l oF 
_ Judgment.—The ‘appellant’ ` Maharaja 
Bahadur of Burdwan is the:proprietor: of a 


vas- 
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zamindari bearing Touzi No. 1 of the Bur- 
dwan Collectorate. Appertaining to the said 
zamindari there is patni taluq known as 
Lot Kalachhara which belonged to the Mit- 
ters. The said painidars did not pay the 
paini rent due to the Maharaja Bahadur for 
the year 1339 B. S., with the result that the 
latter started prcceedings under Regn. VIII 
of 1819 on Bysack 1, 1340, for the purpose 
of realizing the said arrears. On Jaistha 
1, 1840, corresponding to May 15, 1933, the 
said patni talug was put upto sale by the 
Collector and was purchased by Haridas Roy 
fer Rs..17,500. Thereafter, Haridas took pos- 
session and began to make collections from 
the tenants holding under the panti taluq. 
The evidence’ indicates (re-examination of: 
Bejoy Krishna Roy, naib of Haridas) that 
Haridas was successful in making collections. 
but there is no evidence on the record indi- 
cating the amount he actually cclected dur- 
ing the period he was in possession. The 
Mitters filed a suit under the provisions of 
s. 14 of Regn. VIII of 1819 on May 14, 1934. 
In that suit they impleaded as defendants as 
they were required to do, the Maharaja 
Bahadur and the auction-purchaser, ‘Haridas. 
That suit has succeeded. The learned Subor- 
dinate Judge by his judgment and decree 
dated June 1, 1936, has reversed the sale. 
Before him Haridas claimed to be indemnifi- 
ed by the Maharaja Bahadur at whose ins- 
tance the sale was held under the provisions 
of para. 3, s. 14-First, of the said Regulation. 
In the decree made by the learned Subordi- 
nate Judge on the said date he has directed 
the Maharaja Bahadur to pay Haridas the 


-sum of Rs. 61,403-10-9. The Maharaja Baha- 
“dur has filed this appeal against this part of 


the decree. He has not challenged that part 
of the decree which has annulled the’sale. 
The Mitters have not appealed, the decree 
being in their favour, 


Haridas has fileda memorandum of cross- 
objections. In the said memorandum he has 
taken grounds which challenge the decree 
for reversal of the sale ‘but those grounds 
have not been pressed. Mr Bose, the learn- 


ed Advocate appearing for him, urged only 


grounds Nos. 14 to 16 mentioned in the me- 


‘morandum of cross-objections. Haridas claim- 


ed against the Maharaja Bahadur a larger 


“Sum as compensation but the learned Subor- 


dinate Judge has refused a part of it, about 
Rs. 2,035. Ground No. 13 of the memoran- 
dum of cross-ojections covers the sum refus- 
ed but-that ground has also been abandonéd 
by Mr. Bose. The sum decreed: namely 
Rs. 61,403-10-9, is the sum total of the fol- 
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lowing items : ` 

(1) Rs. 17,500-0-0 . The purchase money deposited 
: * by Haridas Roy inthe Col- 
lectorate. 

The rent paid by him to Maha- 
raja Bahadur for the years 
1340 to the Assin Kist of 
1342. 

Collection charges incliding 
pay of collecting agent em- 
ployed by him and other mis- 
cellaneous expenses said to 
have been incurred by him. 


(2) Rs. 32,966-0-11, 


(3) Rs. 10,937-9-4. 


wa amana a 


Rs. 61,403-10-3. 
' The learned Subordinate Judge did not 
allow interest on the first two items from the 
dates of payments by Haridas. Haridas claims 
interest thereon. That is the scope of ground 
No. 14 of the memorandum of cross-objections. 
Dr. Basak appearing for the Maharaja Baha- 
dur concedes that the claim for Item No. 1, is 
admissible. But he says that a sum of about 
Rs. 9,000 which is in deposit with the Collec- 
tor as surplus sale proceeds, ought to be de- 
ducted from the saidclaim as that sum is 
now, on the reversal of sale, Haridas’s money 
and is available to him. He however, contests 
the claims mentioned in Items Nos. 2 and 3. 
Mr. Bose, gives up his client’s claim to Item 
No. 3, but insists that his client is entitled to 
Item No. 2. With regard to Item No. 3, we 
are of opinion, even if Mr. Bose, had not 
abandoned his client’s claim to it that the 
claim is not admissible under s. 14, of the 
Regulation and besides there is no evidence 
in support thereof. To prove that he incur- 
red the expenses which constitute Item No. 3 
Haridas only proved papers which were ex- 
tracts from his account books. The original 
. account books have not been produced. They 
exist and arein his possession. The secondary 
evidence of the account books is not accord- 
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The copies produced have 
not been proved to be accurate copies of the 
entries of the account books. The men who 
made the copies have not been examined. 
Even if the original account books had been 
produced they could only be used under 
5. 34, Evi. Act, as corroborative evidence. No 
witness on his behalf speaks that the item of 
expenditure shown in the copies produced had 


` actually been made and there is no other 


documentary evidence in corroboration. 


We cannot also uphold Dr. Basak’s con- 
tention-in respect of Item No. 1. The auction- 
purchaser is entitled tolook to the zamindar 
for indemnity. Where there is a surplus 
in the sale proceeds the law and the pro- 
cedure to be followed is indicated in Preolal 
Gossain v. Gyau Turungiti Dossia (1). The 
auction-purchaser is not bound toapply to the 
Collector fof refund of the surplus after the 
reversal of the patni sale. The Maharaja 
Bahadur ought to have moved the lower 
Court to bring the money into Court and if 
the money had been brought into Court, 
the Court would have adjusted it towards 
the decree. A decree for ‘the full amount: 
of Rs. 17500 must accordingly be passed 
against the Maharaja Bahadur but we 
must direct. the lower Court on the 
application made by the Maharaja to ask 
the Collector to send the money to it and 
on receipt of the same to pay it to Haridas 
and adjust the amount to his decree. 


Regarding item No. 2 the position stands 
thus. Haridas paid the patni rent and 
cesses before the reversal of the sale to Maha- 
raja Bahadur and obtained formal receipts 
from his Sherista. The details are shown 
in the tabular. statement: 





Date of Kist and year for which oe No. es ~ Refere nep he 
b. t paid. p ent was made, the receipte paper boo 
mei sani pa ka challans. Part II. 
Rs, as. p. | 
13-11-1933 6,453 0 0 Kist Bysack to Assin 1340. Ex. L. 9 Page 17 
10- 5-1934 8,124 l4 7 Kist Kartice to Chaitra 1340. Ex. L. 4 Page 19 
‘15-11 1934 6,459 0 0 Kist Bysack to Assin 1341. Ex. L. 3 Page 21 
13- 5-1935 16 0 9 For some ques up to Chatira Ex. L. 1 Page 23 
' 1341. 
-`13- 5-1935 8,113 1 7 Kist Kartie to Chaitra 1341. Ex. L. 2 Page 25 
16-11-1935 3,800 0 0 Rent up to Assin 1342, Ex. L Page 27 
Total 32,966 0 11 x l 


~— “aaa 





The question is whether Haridas is entitled 
. to recover this amount which he paid as rent 


to the Maharaja Bahadur, and if so, is he en- ’ 





titled to recover interest from the dates of 
payment made by him as indicated in col. I 
(1)13 W R161. 
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of the tabular ‘statement: These two ques- 
tions depend upon the construction of para. 3 
of s. 14-First of the BESAN ions which is as 
follows: 
a - Upon decree passing for reversal of the sale, 
the Court shall be careful to indemnif¢ him (the auction- 
purchaser) against all loss, at the charge of the zamin- 


ar or person at whose instance the sale may have 
been made.” 


It is clear from this provision that the 
zamindar must idemnify the aution-pur- 
chaser against all lose. The controversy 
in this case centres round the question as 
to what is the lose to the auction. Due 
chaser Haridas in this case, 

In a case where the auction- purchaser 


takes only symbolica]-possession and so makes ` 


mo collection from the patni mahal the ques- 
tion is not difficult. Ifhe pays rent to his 
zamindar he is eftitled to get refund of the 


Same with interest on the reversal of the sale,’ 


‘for the said money, if still retained by the 
zamindar would undoubtedly result in loss 
to him. But the case where the auction-pur- 
chaser takes actual possession and makes 
collections from the patni mahal may stand 
on a different footing. Whether it does so 
` stand or not is the question which we have 
to determine. . 

Dr. Basak contends that before any 
. Question of indemnity can arise, the auction- 
purchaser will have to prove that he has 
suffered loss by reason of the reversal 
of the sale and if he succeeds . in that 
respect he must further prove the amount 
of his loss. It is only the amount of the loss 
proved by him which the zamindar is Jiable 
to make good. So far -the position is clear. 
. These propositions formulated by Dr. Basak 
have not been and cannot be controverted 
by Mr. Bose. But the difference between 
them is on the next proposition formulat- 
ed by Dr. Basak. He says that when it 
appears that. the auction-purchaser (Hari- 
das in this case) had made collections from 
the patni mahal he cannot be taken to have 
suffered any loss by reason of the reversal of 
the sale unless he can show that the collec- 
tions less the collection charges made by him 
fell short of the amount ofrent which he paid 
to the zamindar and the amount of his loss 
would be the difference between the two. 
If the amount of collections less the collec- 
tion charges made by himifrom the patni 
mahal exceed the latter amount he cannot 
recover anything from the zamindar. He 
recognizes.. the fact that the auction-pur- 
chaser, who had taken actual possession of 
thé patni mahal and had made collections, 
‘is liable to-pay mesne profits to the default- 


ing patnidar. on the sale being reversed, but 
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in answer says that it would not work any ` 
injustice on the auction-purpaser if the 
principle he is contending for be accepted, 
for in a suit brought against the latter by 
the defaulting patnidar “for mesne. profits 
he would be entitled to and would be.given 
credit of what he had paid as rent to the 


` zamindar while he was in possession and 


for ae period before the reversal of the sale. 


‘This arguinent:at first sight appears to be 


attractive, but in our judg ament is not sound. 

By his purchase at the sale of the patni 
talug held under the Regulation the auc- 
tion purchaser acquired the patni talug and 
the relationship of landlord and tenant is 
created: between him and the zamindar. On 
the reversal of the sale at the suit instituted 
in the Civil Court under s. 14 either by the 


defaulting patnidar or by any person deriv- 


ing an interest from the latter which would 
be affected by the sale the relationship of 


landlord and tenant between the zamindar 


and auction-purchaser does not cease as 
from the date of such reversal. The legal 
effect of such a decree made by the Civil 
Court is as if the sale had never’ been held. 


“The. right: ofthe defaulting patnidar con- 


tinues In such a case as from before as if 
the sale had never been held. ` It is he and 
he only who is liable to pay patni rent to 
the zamindar for that period. l 

In fact in this case thal position has been 
accepted by the Maharaja Bahadur for he 
has, as appears from the affidavit filed” by 
Mr. Bose’s client, instituted a suit for rent 
for this period against the Mitters and has 
already recovered. a decree in the trial Court 
and that decree is now under appeal. The 
auction-purchaser at a sale subsequently 


reversed ina suit instituted under s. 14 is - 


accordingly to be considered never to have 
been a tenant of the zamindar., The zamin- 
dar is not entitled to retain after the rever- 


sal of the sale the money which he, the ° 


auction-purchaser had paid to him as rent 
for the period intervening between the date 
of the sale under the Regulation, to be more 
precise between the date from which the 
sale takes effect under the Regulation 
(Bysack 1, or Kartic 1,—Bysack 1, 1340 in 


-the case before us), and the date when it is 


reversed by the Civil Court, and the reten- 
tion of the said money by the zamindar 
after the reversal of the sale is itself the 
loss to the duction-purchaser such retention 
being of another’s, the auction-purchaser’s 
money. This in our judgment is a funda- 
mental and clear principle. The measure of 
that loss must be the amount paid by the 


-auction-purchaser: to the zamindar and re- 
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tained by him ‘together with interest át a 
reasonable rate from the date-of payment 
till- repayment, for unless interest is paid 
there would not be full indemnity to the 
auction-purchaser. 
The cases decided in this Court have laid 
down that on the reversal of the patni sale 
the only remedy ‘of the auction-purchaser 
for indemnity against the zaminda? is to 
-proceed under s. 14 of the Regulation. After 
the reversal of ‘the sale, he has to-apply for 
compensation from the zamindar in the 
` Court which had set aside the sale, and he 
cannot institute a different suit against him : 
Abdul Hamid v. Bejoy Chand (2). 
the order for reversal had been made, the 
plaintiff who brought that suit would no 
longer be interested in the suit. That plain- 


tiff of the suit for reversal of the sale may . 


be the defaulting patnidar or he may be a 
subordinate tenure-holder under, or a mort- 
gagee Irom, the defaulting patnidar. In any 
event after he had got an order for reversal 
in his favour-he would not be interested in 
. the further progress of the suit in that Court, 
that 1s in the issue, which must be distinctly 
raised, .Juscurn Boid v, Prithichand Lal 
(3) at p. 58, between thé auction-purchaser 
and the zamzndar. relating to compensation. 
If Dr. Basak's, contention be accepted, the 
finding of that Court as to-the amount of 
collections made by the auction-purchaser 
in the period between the sale and its rever- 
sal arrived at for arriving at a decision of 


the saidissue would not be-binding on the. 


defaulting patnidar in the suit he may there- 
aiter bring against the auction-purchaser for 
mesne profits. Accordingly, the zamindar 
cannot, in our judgment, answer the auction- 
purchaser's claim for refund with interest of 
the money which had been paid as rent to 
him by setting up the plea that the former 
would in the suit for mesne profits by the 
defaulting patnidar be entitled to set off 
the balance of the sum, in case the sum of 
money paid to the zamindar as rent falls 
short of the collections made by him, the 
auction-purchaser, from the patni mahal. 
Even in a case where the collections made 
by the auction-purchaser exceed the sum 
that he paid to the zamindar he would not 
be entitled to claim a credit from the default- 
ing patnidar in the mesne profits suit for 
the interest which the zamindar is liable to 
pay tothe former on the arrears of rent 


(2) 36 O W N 238; 136 Ind: Cas. 472; A I R 1932 Cal. 
108; 54 © L J 302; Ind. Rul. (1932) Cal. 200. l 
- (3) 46 T A 52(58); 50 Ind. Cas. 444; A I R 1918 P 0151; 
46 C 670; 17 A L J 514; 36M L J 557;23 0 W N 721: 
21 Bom. D R 632; (1919) M "W. N 258; 30 G L. J 71; 26 
ML T 131;10.L W 416 (P O0), rae he 
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that he the auction-purchaset had paid or 
had to pay.. He would, moreover, thus be 


‘still in loss with regard 69 the interest on the 


sums he had actually’ paid to the zamindar 
from the dates of payment which he is 
entitled to get from the zamindar under the ` 
clause of fullindemnity contained ins. 14. 
We accordingly hold that Haridas is not 
bound to prove his collections in this suit 
and that he is entitled to get a decree for. 
the sum mentioned in item No. 2 from the 
Maharaja Bahadur. “The view we take 
is in consonance with the observations, | 
made by Markby 
and Mitter, JJ., in Tarachand v. Nafar 
Ali (4)at p.:238. He is also entitled, to 
get interest at 6 per cent. on the sums ef 


- money.included in Item No. 2 from the dates 


of payment thereof as indicated in col. 1- of 
the tabular statement. He is also entitled 
to geta decree for Rs. 17,500, the purchase 
money which he deposited with the Collector 
with interest at the said rate from the dates 
of deposit on Rs: 2,650 from May 15, 1933, 
and on the balance, Rs. 14,850 from May 19, 
1933: Bejoy Chand v. Amritalal Mukherjee 
(5) at p. 314: - The decree against the Maha- 


-raja Bahadur would be'on the above lines. 


The claim of Haridas against the Maharaja 
Bahadur in all other respects is disallowed. 
But this order of oyrs would not be taken to 
prejudice his claims and contentions in the 


‘mesne profits suit brought by the Muitters 


with regard to item No. 3. 

As we have indicated above, the Maharaja 
Bahadur will be at liberty to.make an ap- 
plication to the lower Court for an order re- 
quiring the Collector to. send the surplus sale 
proceeds to that Court and that Court must 
if so moved make an order requesting the 
Oollector to send the surplus sale proceeds, 
Such amount that the Collector may send to 


Court in pursuance of that request will be 


paid over to Haridas Roy and satisfaction of 
his decree against the Maharaja Bahadur to 
be recorded to. that extent. 

The result is that both the appeal and 
cross-objections succeed in part. The res- 


pondent, Haridas Roy, would get propor- 


tionate cost of the lower Court and propor- 
tionate cost-of this Court from the Maharaja 
Bahadur with interest at 6 per cent. in res- 


pect of the former amount from. the date 
of lower Court decree and in respect of the 


latter sum.from this date till realisation. 


‘The amount decreed in items Nos. 1 and_2 


will bear interest at 6 per- cent. from the 
date of thé. lower Courts decree till realisa- 
(4)1 CL R 236 (238). 
(5) 27 C 308 (314). 
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tion, The Maharaja Bahadur will get credit 
towards the. decretal amount such amounts 
aS have been already realised from him in 
. execution by the auction-purchaser, Haridas 
Roy. Let the affidavit filed on July 15, 1940, 
be kept on the record. Š 


8. Appeal partly allowed: ` 


PATNA HIGH COURT 
Appeal No. 159 and Civil Revision No. 241 
= of 1938 
October 3, 1940 

HARRIES, C. J. AND MANOHAR LALL, J. 

e TIKA SAO AND OTHERS— APPELLANTS 
a versus 

HARI LAL AND OTHERS— RESPONDENTS 


Mortgage—Subrogation—LEarlier bonds, if can. be - 


enforced against property not covered by bond in 
favour of person claiming right — Estoppel — No 
estoppel on question of law—Civil Procedure Code (Act 
V of 1908), 0. V ,r. 17, s. 34—Amendment of plaint 
enlarging subject-matter of claim against properties 
over which plaintiffs had right of subrogation, if 
justified—Interest pendente lite—Nine per cent per 
annum held fair—Bihar Monen-lenders Act (III of 
1938), s 7—Reltef granted to enforce earlier bonds— 
S.7, if applies toclaim on those bonds. 

The right of subrogation, gives full right to enforce 
the previous mortgage bonds which have been redeemed 
and kept alive and therefore the personsclaiming such 
rights have full right to enforce the earlier bonds even 
against property not covered by the bond in suit. [p. 
429, col. 1] >- < 

A representation ona question of.Jaw does not amount 

to an estoppel. [p. 429, col. 2.] 
- In many cases where the plaint is allowed to be 
amended the subject-matter of the claim is necessarily 
enlarged and the defendant can hardly beheard to say 
that it is unjust that the plaint should be allowed to be 
amended simply because it will result in his having to 
pay the just dues of the plaintiff. Consequently an 
amendment of the plaint whereby the subject-matter of 
the claim has been enlarged by including the right to 
enforce the mortgage bond in suit against the properties 
which the plaintifis were entitled in law to enforce by 
the right of subrogation which they possessed and to 
which they had expressly referred in their written state- 
ment in the earlier suit is justified. [p. 430, rol. 2.) 

Where the plaintifis are being granted a relief to 
enforce the earlier bonds also, and the Court passes `a 
decree to enforce these earlier bondsas a part of the 
relief given to the plaintiffs to enforce their mortgage 
bond s. 7, Money-lenders Actis applicable to the claims 
on the old bonds. [p. 431. col. 2.] 

The fair rdte at which interest pendente lite should 
be awarded to the plaintiffs is 9 per cent. per annum 
simple from the date of the suit. [p. 431, col. 1.) 


A. and C. R. from original decree and 
order of the Sub-Judge, Patna, dated 
December 22, 1937, and April 14, 1938, 
respectively. 


‘Messrs. B. P. Sinha, Brahmadeo Narain 
and Girijanandan Prasad, for the Appel- 
lants (in No. 159), we ws 
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Mr. S. M. Mallick, Chaudhury Mathura 
Prasad, Messrs. Sarjoo Prasad, Ramanugrah 
Narain Sinha, Brajakishore Prasad Sinha, 
B. P. Mahasetti and P. Jha, for the Respon- 
dents (in No. 159.) < E 

Chaudhury Mathura Prasad, for the 
Petitioner, (in No. 241). ; 

Messrs. B. P. Sinha, Girijanandan 
Prasad and Tarkeshwar Nath, for the 
Opposite Party (in No. 241). 


Manohar Lall, J—This appeal came 
before this Bench on November 28; 1939. 
when by an order of reference dated De- 
cember 5, 1939 two questions were referred 
to the Full Bench for decision’ Tika Sao v. 
Hari Lal (1), namely whether a subsequent 
mortgagee who pays up and redeems the 
earlier mortgages as part of the covenant 
in his mortgage is’ entitled to claim subro- 
gation so as to entitle him to. enforce’ the 
rights of the earlier mortgagees asa plaintiff 
in an action and secondly whether the pro- 
visions of s. 92 of the amended T. P. Act, 
1882, are retrospective. The Full Bench 
have now unanimously decided the first 


question inthe ‘affirmative and by a- ma- 


jority the second question also in the affir- 
mative. The hearing of the appeal was 
accordingly resuméd by this Bench on Sep- 
tember 4, 1940. It is unnecessary to set out 
once again the various mortgage bonds 
which have to be’considered in deciding the 
matter now in controversy. “Reference may 


. be made conveniently to the order of refer- 


ence where all the mortgage: bonds have 
been sufficiently set out. It is enough to 
state that the present suit isa suit, by the 
plaintiffs to enforce the mortgage bond dated | 
April 25, 1927 by which the four earlier 
mortgage bonds, ‘two of the year’ 1924 and 
the other two of the year 1925 (heréinafter 
referred to as the, earlier bonds) executed 
by the mortgagors whoare defendants. Nos. 
land 2 in the action were paid off as part 
of the covenant. The mortgage bond in 
suit was executed in favour of the plaintiffs 
and in favour of defendants, Nos. 3 to 6. 
The appellants who are defendants Nos. 8, 
10, 11, 16 and 17 are mortgagees subsequent 
to the earlier bonds redeemed as aforesaid 
and alsoheld a mortgage subsequent to the 
mortgage bond in suit giving rise to a num- 
ber of complications which will be indicated 
hereafter. _ 


It having been decided by the Full Bench 
that the provisions of s. 92 are retrospec- 
tive the appellants contended in the, first 


(A I R 1940 Pat 385; 189 Ind. Cas. 513; 19 Pat 752; 


` 


21 P L T 453; 6 B R 813; 13 R P 88 (F B}. 
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place that upon a true- constriction of the 
mortgage bond in suit no lien was sought 
to be given on the properties other. than 


those expressly stated in the mortgage bond . 


in suit, and therefore the plaintiffs can- 
not take any ‘advantage from the -doctrine 
of subrogation beyond this that they. will 
have priority only on those properties which 


are common to the mortgage bond fn suit. 


and .the earlier ‘bonds. The appellants 
relied upon the words of the bond in suit 
printed at p. 18 (Part IL) that as security 
for the amount of loan on the bond of April 
20, 1927 the mortgagors have hypothecated 
the shares in the villages specified therein 
“by keeping alive the effect of the previous 
mortgage lien covered by the bonds Nos. 1 
to 4 aforesaid which have been satisfied 
from this: amount of debt, taken back and 
made over to the said creditors.” The words 
in the vernacular corresponding to “by 
keeping alive” are “babahal mokaddam,” 
that is, “and on keeping alive.” Ii seems to 
me that the contention of the appellants is 
not well founded when they argue that 
these words should be interpreted to mean 
that the parties intended that the previous 
security should be split up by giving a 
peculiar-right of subrogation to the plaintiffs, 
The rizht of subrogation, as has been decid- 
ed by’the Full Bench, gives full right to en- 
force the previous mortgage bonds which 
have been redeemed and kept alivé and 
therefore the plaintiffs, in my opinion. have 
full right to enforce the earlier bonds even 


against property not.covered by the bond’ 


in suit. But the learned Advocate for the 
appellant argued that this is the very inter- 
pretation which was placed by the plaintiffs 
ab some stages of the litigation; even if this 
is so this will not have the effect of giving 
a different construction to the plain words 
of the mortgage bond. (After discussing 
evidence as to’ estoppel, his Lordship pro- 
ceeded.) Have the appellants been induced 
by any act, omission cr conduct of the plain- 
tiffs to make the payment on February 2, 
1937 by the chalan, Ex.-F (1)? It is clear 
from what I have stated above that the ap- 
pellants were determined to make that pay- 
ment, before the present suit was instituted 
and before either of the two statements in 


para. 14 of the plaint and in. para. 6 of the 


written statement were filed. 
The appellants having failed in the Court 
ofthe- learned Subordinate Judge actually 
filed an appeal to this: Court on a date 
anterior to the-dates of both these state- 
menis. It is true that the--plaintifis appear 
“to have been under.a misapprehension as to 
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their legal rights and interpreted the words 
a,ready quoted from the bond in suit in such 
a way as to think that they could only 
enforce their- lien against the properties 
other than village Marsua, but they no- 
where expressly stated that they were giving 
up in terms their right to enforce their lien 
over village Marsua. The appellants had 
equal knowledge of the rights of the plain- 
tiffs which were founded upon the clear and 
unambiguous recitals in the mortgage bond 
in suit which I have -already interpreted to 
mean to cover village Marsua so far as the 
previous encumbrances thereon were re- 
deemed and kept alive. It is well estab- 
lished that a representation on a question 
of law does not amount to an estoppel. TRe 
rule of estoppel is laid down by s. 115, Evi. 
Act, which enacts that: ° ao 
“When one person has, by his declaration, act or 
omission, intentionally caused or permitted another 
person to believe a thing to be true and to act upon 


such belief, neither he nor his representative shall 
be allowed...... todeny the truth of that thing,” 


In this case I have: already shown that 


- the plaintiffs had not by any declaration, 


act or omission ‘intentionally caused the 
appellants to believe it to be true and to 
act upon-such belief that village Marsua 
was free from the encumbrances which the 
plaintiffs can enforce. The appellants acted 
upon their own knowledge and-:belief and 
their interpretation of the bond in. suit. At- 
tention was‘however, drawn to. the evidence 
of one of the appellants who was examined 
as their second witness. He is Gopi Lal, 
defendant No. 10 in the action. -He says 
that under orders of the Hon’ble High Court 
he deposited Rs 4,869-10-8 in February 1937 
towards the dues of the mortgage bonds, 
namely, of July 5, 1926 and July 12, 1926, 


in which village Marsua had been mortgag- 


ed. He goeson’to state that in title. suit 
No. 30 of 1936 the plaintiffs filed a.written 
statement but did not claim priority therein 
in respect of village Marsua and that in the 
present suit also the plaintiff gives up his 
claim in respect of village Marsua and there- 
fore he states. that he believed that the 
plaintiff give up his claim for village Marsua 
but had heclaimed it he .would not. have 
redeemed the bond of July 5, 1926. and of 
July 12, 1926. | 

. The learned Subordinate Judge did not 
believe this witness on the ground that the 
defendants had already applied for re- 
deeming village Marsua as early as August 
12, 1935. But the learned Advocate for 
the appellants argued that even if the appel- 
ants had-already applied for the redemption 
ofvillage Marsua it should be held that they 
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would not have made the actual payment 
on February 2, 1937 were it not that the 
plaintiffs had in the meantime stated dis- 
tinctly in writing in their plaint and in their 
written statement that they wogld not claim 
any len on village Marsua.. However, the 
Witness was cross-examined ‘and at line 30 
stated that before depositing the amount he 
looked intothe mortgage bond in suit and 
then stated that he did not look into the 
bond in suit. Towards the end of his cross- 
examination he also stated that he had not 
gone through the four 
before making the deposit. Itseems to me 
that it 1s impossible for this Court to take 


any view different from that of the learned- 


Sttbordinate Judge who had the advantage 
of hearing and seeing the witness in the 
witness box. I am satisfied that the only 
conclusion which can‘be arrived at from a 
consideration of all the circumstances ` at- 
tending the payment of February 2, 1937 
is that the appellants -did not make the 
payment being. 
statements made by the plaintiffs in the pre- 
sent suit or in the written statement of 


November 1936. In fact in the written. state-- 


ment of November 1936 the attention of the 
appellants was clearly drawn to the four 


bonds of 1924 and 1925 and that the plaintiffs: 


were claiming the right of subrogation in 
respect thereof. , 

I now consider the question whether the 
learned Subordinate Judge ought to have 
allowed the plaint to be amended by his 
order dated December 9, 1937 so as to en- 
able the plaintiff to claim the right to make 
liable the share in -village Marsua for the 
three bonds of 1924 and 1925. Order No. 67 
dated December 9, 1937 shows that the 
plaintiffs submitted that by the redemption 
of the bonds of 1924 and 1925 the plaintiffs 
by operation of law have been subrogated to 
_, the rights of the mortgagees of these bonds 

>in respect of the properties mentioned therein 
and therefore they have a right to make the 
amendment in their plaint. The appellants 
resisted the amendment on the-ground that 
as the plaintiffs did not include Marsua in 
the plaint they are estopped from doing so.at 
this stage because the defendants under a 
belief that the plaintiffs were not going to 
enforce their right of subrogation in respect 


of Marsua have redeemed the bonds dated: 


July 5, 1926 and July 12,1926 on payment 
of about Rs. 5 000 under ‘the Orders of the 
Hon’ble High Court and that they would 
not have done soif Marsua had originally 
been included in the plaint schedule. It will 
be noticed that it is nowhere stated in this 
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objection that the appellants relied upon the 
written statement filed by the plaintiffs in 
November 1936, but founded their belief only 
on the schedule tothe plaint in this suit. The 
learned: Subordinate Judge overruled the 
objection holding that as the ‘right. accrued 
to the plaintiffs by operation of law he did 
not see any reason why the plaintiffs could 
not claim the right of stbrogation in respect’ 
of the properties “which were included in the 
bonds of 1924 and 1925, but were left out 
in the plaint and that the defendants when 
they were redeeming the bonds of July 1926 
could easily have seen that the plaintiffs 
could in law include village Marsua in the 
plaint schedule at any moment as they 
had acquired the right of subrogation in 
respect thereto and that they took the tisk 
in believing that the plaintiffs would be 
estopped from claiming the right of subroga- - 
tion. It seems to me that the circumstances 
amply justified the’ -learned Subordinate 
Judge in allowing the plaint to be.amend- 
ed. Order VI, r.17, Civil P. C. states that 


‘the 


“Court may at any stage of the. proceedings allow 
either party to alter or amend his pleadings in such 
manner and on such terms as may be just,,and all 
such amendments shall be'made as may' be necessary 
for the purpose of determining the real’. carers in. 
controversy between the parties.” 

- But the learned Advocate for the ee an 
argued that it was unjust to allow the plain- 
tiffs to change the subject-matter of the claim 
by allowing i this amendment.’ I do not see 
any injustice on the facts of this case. The 
subject-matter of the claim has no doubt been. 
enlarged but only by including ‘the’ right to 
enforce the mortgage bond in suit against the- 
properties which the plaintiffs were entitled 
in law to enforce by the right of subrogation 
which they undoubtedly possessed and to 
which they had expressly referred in their 
written statement in the earlier suit. In 
many cases where the plaint is allowed 
to be amended the subject-matter of the 
claim is necessarily enlarged and the defen- 
dant can hardly be heard to say that it 
is unjust that the . plaint should be allowed 
to be amended simply because it will result 
in his having to pay the just dues of 
the plaintiff.. If however the claim as amend- 
ed was barred by limitation and the defen- 
dants have not been given sufficient oppor- 
tunity to meet the case of the plaintiffs the 
matter would be different. It is not pre- 
tended that the claim of the plaintiff is barr-- 
ed by limitation. 

Have then the défendants any grievance 
that they have not been given sufficient 
opportunity to meet this new case set up by 
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the plaintiffs? The order ‘of Dezember 9, 
1937 is complete answer to this conten- 
tion” It was submitted by the appellants 
to the learned Subordinate Judge that in 
the event of the amendment being allowed 
they should be allowed to file additional 
written statement. The Court however 
held that regard being had to the pleadings 
and issues already in the record the filing 
of additional written statement was not 
necessary but he allowed:the learned Advo- 
cate for the appellants to suggest any addi- 
tional issue if he liked’ consequent on this 
amendment. Accordingly on December 10, 
1937, the learned Advocate for the appellant 
suggested the additional issue ‘‘Are the 
plaintiffs estopped from claiming priority in 
respect of Marsua ?” 
ingly added. The learned Advocate then 
requested that for filing other documents the 
suit should be adjourned for three days. This 
was allowed and then the defendants opened 
their case and began with their evidence. 
It seerns to me that the appellants have no 
grievance. They only asked for three days’ 
time and that time was given and the trial 
proceeded from the stage at which the plain- 


tiffs had closed their case and had amended . 


their plaint before the appellants began 
their defence. .For these reasons I am of 


opinion that .the appellants have no griev-. 


ances and the suit has been rightly decreed. 


The appellants claimed relief under-the ` 
Bihar : Money-lenders (Regulation of Trans-: 


actions). Act, 1939. It is not.denied by.the 


respondents that the amount for which ‘the’ 


suit should be decreed is for Rs. 13,000 prin- 
cipal, being the amount advanced under 
the bond in suit and for another sum of 
Rs. 13,000 being the total interest and claim- 
able from the date of the bond up to the date 
of suits, November 30, 1935. The plaintiffs 
are also entitled to interest pendente lite on 
the sum of Rs. 13,000. In the mortgage bond 
in suit the stipulation is to pay interest at 


Re. 1-2-0 per cent. per mensem compound- . 


able every six months. The interest provided 
in the bond of May 26,1924 is Re 1-4-0 per 
cent. per mensem and the.same. rate is in 
-the bonds of August 1924, April 1925 and 
October 1925. But in the thica patia of 
May 20, 1926 [Ex. G. (1)] the interest pro- 
vided 18 only 10 annas per cent. per mensem 
with annual rests; 
bonds of July. 1926 the rate of interest is 
again at Re. 1-4-0 per Gent. per mensem with 
similar resis. In these circumstances I think 
that the fair rate‘at which interest pendente 
lite should be awarded tothe plaintiffs is 
9 per cent. per annum simple from the date 
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of the suit till two months from to day which 


we fix as the period of grace and thereafter 
at the rate of 6 per cent. per annum till 


realjzation. ° 


The appellants argued further that out 
of the amount which is being decreed on 
the bound in suit the burden which is thrown 
on three of the earlier bonds should also 
be regulated by the provisions of the Money- 
lenders Act, s. 7. (The first bond of May 26, 
1924 is being omitted from consideration’ 
because the plaintiffs do not seek to enforce. 
that mortgage bond by virtue of the doctrine 
of subrogation as village Marsua is not in- 
cluded as a security therein:) The learned 
Advocate for the respondents resisted this. 
contention. He argued that these earlier bonds 
are not bonds in suit. But, in my opinion, ‘the 
argument of the appellants is well founded. 
The plaintiffs are being granted a relief to 
enforce the earlier bonds also, and in fact 
we are- passing a decree to enforce these 
earlier bonds as a part of the relief given to 
the plaintiffs to enforce the bond in suit. Sec- 
tion 7, Money-lenders Act, therefore, is equal- 
ly applicable to the claims on these three 
bonds. The resultis that out of the amount 
due under the bond in suit, the bond [Ex. 1 
(a)] will be enforceable to the extent of 
Rs, 2,000 up to the date of the suit and there- 
alter carry interest at 9 per cent. on Rs. 1,000 
principal up to the period of grace, there- 
after at the rate of 6 per cent. Similarly the 
amount due under the bond [Ex. 1 (b)], 
dated April 30, 1925, will also be conforce-’ 
able to the extent of Rs. 2,000 plus interest 
to be calculated in a similar manner. And 
lastly the dues on the bond [Ex. 1 (c)], dated 
October 23, 1925, will be limited to asum’ 
of Rs. 2,400 together with interest there- 
after at the rate of 9 per cent. on Rs. 1,200 
till the expiry of the period of grace and 
thereafter at 6 percent. till the date of 
realization. The appellants are also in their 
turn entitled to claim priority to the extent 
of the amount which they deposited in Court 
under the orders of the High Court in Febru- 
ary 1937 to redeem the bonds F-1 of July 5, 
1927 and F-1 (a) of July 12, 1926. The 
principle of the Bihar Money-lenders Act 
cannot apply to the claims on these twobonds | 
because these transactions have already 
ripened into a°decree. Similarly the appel- 
lants are entitled to priority with respect 


‘to the amount decreed in suit No. 30 of 1936 


being a suit fnstituted on their bond of 
October 3, 1926. Finally the appellants are 
entitled to priority with respect to the 
amount due on the bond [Ex. A (1)] of 
August 3, 1926. The provisions of the Bihar 
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Money-lenders Act will apply to this trans- 
action as the dues on this -bond have not yet 
ripened into a decree. So that the appel- 
lants will be entitled to claim priority to 
the extent of Rs. 3,000, that is tosay Rs. 1500 


principal and Rs. 1 500 interesftogether with . 


interest at the rate of 9 per cent. per annum 
from the date of the present suit till expiry 
of the period of grace and thereafter at 6 per 
cent. The dues of defenants Nos. 3 to 6 on 
their bond of November 4, 1927 have already 
ripened into a decree in suits Nos. 90 and 20 
of 1933 and that decree cannot be re-opened. 

Having determined the amounts due on 
the various mortgage bonds as aforesaid, it 
` is. necessary to give directions as to how the 
dgtree should be prepared in this case be- 
cause it is distinctly provided in O. XXXII, 
T. 4 (4), Civil P. Ca that when a sale is order- 
ed by a preliminary decree in a mortgage 
suit in which subsequent mortgagees or 


persons deriving title from, or subrogated to - 


the rights of, any-such mortgagees are joined 
as parties, the preliminary decree shall pro- 
vide for the adjudication of the respective 


rights and liabilities of the parties to the-’ 


suit in the manner and form set forth in 
form No. 9, form No. 10 or form No. 11 as 
the case may be, of Appx. D with such varia- 
tions as the circumstances of the case may 
require. The learned Subordinate Judge by 
his order No. 85 dated April 14, 1938 direct- 
ed. the decree to be prepared in a proper 
form. I have examined that decree and I 
am of opinion that the decree is correctly 


| prepared as required by law. The Office 


will therefore adopt that decree but will vary 
the amounts to be inserted init and make 
such -other alterations therein ds” may be 
mecessary in accordance with the directions 
given in the course of his judgment regard- 
ing the dues on the various mortgage bonds. 
The result is that the appeal succeeds in part 
but in the circumstances I would allow the 
plaintiffs only proportionate costs throughout. 

Civil Revision No. 241 of 1938.—This 
application is directed against order No. 85 


dated April 14, 1938 passed by the learned. 


Subordinate Judge in amending the decree 
which he had already passed on December 22, 
1937, and which is the subject of appeal 
No. 159 of 1938 which has been disposed of 
by the judgment just delivered. In this 
application the decree-holder seeks to vacate 
the decree as amended on the ground that 
this Court below had no jurisdiction to alter 
the decree already passed by him. It is un- 
necessary to consider this contention because 
this revision has become infructuous in the 
circumstances. As the decree originally 
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passed has been varied by this Court a new: 
decree has tobe passed whieh will govern 
the rights of the parties. Accordingly, this 


K application i is dismissed but without costs. 


Harries, C. J. =al agree. 


DB . > * Order ET 


MADRAS HIGH COURT 
 Oriminal Revision Case No. 1057 of 1940 
; and 
Oriminal Revision Petition No 1006 of 
; 1940 
Reber uary 4, 1941 
i LAKSHMANA Rao, J. 
In re MARIMUTHU KAVANDAN— 
PETITIONER 
-Penal Code(Act XLV of 1860), s. 411—Accused’s 
wife producin ng stolen property from house where both 
0 


were Kn nviction of accused under s. 411 held 
not warranted 


‘The mere fact that the accused’s wife produced the 
stolen properties from: the housa where both were 
a a not warrant his conviction under s. 411, 


Or. R. Case and Or. R. P. under s. 335 and’ 


- 439 of the Criminal P. C. 1898, praying’ the 


High Court to revise the judgement ` ‘of the 
Cou rt of the Sub-Divisional First Class Magis- 
trate of Coimbatore dated November 16, 1940 
and passed in C. A. No. 118 of 1940 preferred 
against the judgment of the Court of the 
Stationary Sub-Magistrate of Udamalpet in 
C. C. No. 1450 of 1940. 

Messrs. K. S. Jayarama Iyer and G. 
Gopalaswami, for the Petitioner. 

Mr. A. S. Sivakaminathan, for the Public 
Prosecutor, . for the Crown. 

Order. —The only circumstance proved 
against the petitioner is that, his wife pro- 
duced the stolen properties from the house 
where both were living and this would not 
warrant the conviction of the petitioner under 
s. 411, I. P.C. The conviction and sentence 
of the petitioner are therefore set aside and 
his bail bonds will be cancelled. 


N.-D. 


` Order accordingly. 
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MADRAS HIGH COURT- 
Appeal No. 5, of 1939 
September 13, 1940 
Leacu, C. J. AND HORWILL, J: 
Messrs. DEVIDOSS AND Co.,-A FIRM OF 
CLOTH MERCHANTS, BANGALORE— 
APPELLANTS 
VETSUS 


ALATHUR ABBOYEE CHETTY anp Co., 
A FIRM oF PIECE GOODS MERCHANTS, 
MADRAS—REsPonDENTS ~ 

Trade mark—Passing off action= Plea’ of acquies- 
cence—What must be shown—Delay simpliciter, if 
good deferce—Tosts im such cases—Use of plaintiff's 
trade mark in ignorance and under bona fide mis- 
take of law—Plea of acquiescence succeeding—De- 
fendant is entitted to his costs. 

To support a plea of acquiescence. in a trade-mark 
case it must be shown that the plaintiff’ has stood by 
for a substantial period and thus encouraged the de- 
fendant to expend money in building up a business 
associated with the mark. Delay simpliciter may be no 
defence to a suit for infringement of a trade mark, 
where a trader allows a rival trader to expend 
money over a considerable period in the build- 
ing up ofa business with the. aid ofa mark similar 
to his own the will not be allowed to stop his rival’s 
business. [p. 486, col. 1.] 

No ‘hard and fast rule can be laid down for de- 
ciding when aperson has, as the result of inaction, 
lost the right of stopping another using his mark. 
Each case must depend on its own circumstances, 
but obviously a person cannot be allowed to stand by 
indefinitely without suffering the consequence. [2b1d.] 

Held, on facts that the plaintiff Wad lost his right 
of action against the defendants “by. reason of his 
acquiescence in the defendants’ use of the mark com- 
plained of. Rowland v. Michell (2), Rowland v. 
Michell (3), Codes v, Addis and Son (4) and Mc. Caw 
Stevenson & Orr Ltd.v. Lee Bros. (5), relied on, 
Wilmott v. Barber (1), distinguished. l 

Where in a passing of action a plea of acquiescence 
or abandonment succeeds, especially where the de- 
fendant has taken the trade mark of another in igno- 
rance and has used it in the mistaken belief, but 
sincerely entertained, that he is acting within the law, 
it would be wrong to deprive him of his costs. [p. 
437, col. 1.] 


A. from the judgment and decree of 
Gentle, J., in C. S. No. 206 of 1935, dated 
December 7, 1938. 


Mr. 
lant. 


Mr. V. Radhakrishnayya, for the Respon- 
dents. 


Leach, ©. J.—The suit out of which this 
appeal arises was instituted by the appel- 
lants on the original side of this Court for 
a declaration that they were entitled ex- 
clusively to the use of a certain trade mark 
and for a perpetual injunction restraining 
the respondents from using a similar mark, 
The defence was threefold. In the first 
place it was said that the respondents had 
the right to use the mark complained by 


195—55 & 56 


C. Srinivasachari, for the Appel- 


DEVIDOSS & CO. v. ABBOYEE CHETTY & co. (MADR.) 


“, 


$ 


433 


reason of Concurrent user. In the ‘second 
Place it was said that the appellants had in 
any event lost the right to exclusive user 
by reason of their acquiescence in the res- 
pordents using the marks now complained 
of. The third plea was that the appellants 
had abandoned any rights they might have 
had in the mark. The learned trial Judge 
(Gentle, J.) held that the use by the respon- 
dents of the mark complained of was an 
infringement of the rights of the appellants, 
but the appellants had acquiesced in the 
course of conduct pursued by the respon- 
dents and therefore they were not entitled 
to relief. On this ground he dismissed the 
suit but without costs. The appellants chal- 
lenge the finding of the learned Judge that 
they acquiésced in thee use of the mark by 
the respondents and the respondents support 
the judgment on-the grounds advanced by 
them atthe trial. They further contend 
that the learned Judge should have allowed 
them their costs. The appellants are piece 
goods merchants carrying on business in 
Bangalore and ‘the respondents are plece- 
goods merchants carrying on business in 
Madras. The parties do not, however, con- 
fine their businesses to these places. The 
appellants deal in longcloth shirtings and 
twill of Indian manufacture.. Except for one 
shipment of goods in 1930 they have never 
dealt in piece-goods manufactured in Eng- 
land. The respondents do not deal in piece 
goods of Indian manufacture, but import 
from England longeloth shirtings, twill and 
similar goods. The goods dealt in by the 
respondents are admittedly of superior 
quality to those dealt in by the appellants 
and command considerably higher prices. 
The learned Judge found as a fact that the 
business of the respondents caused no finan- 
cial loss to the appellants and it is manifest 
that anybody who applied to the respon- 
dents for cloth would not get an inferior, 
but a superior article. 

The mark of which the appellants claim 
the exclusive right of user consists of a 
figure of a baby sitting on four pieces of 


cloth and holding a rattle in the right hande- 


Above the figure is the word “baby” in 
English, and at the sides the same word in 
Nagiri, Urdu, Kanarese.and Tamil. The 
mark complained of consists of the figure of 
a baby kneeling with its hands upon a single 
piece of cloth, partly unrolled, and under- 
neath are the words ‘baby brand” in English, 
and the word “baby” in Nagiri, Urdu, 
Telugu and Tamil. It is conceded by the 
respondents, as it must be, that if the appel- 
lants are entitled to the exclusive use of 


\ 
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their mark, the mark adopted by the res- 
pondent will constitute an infringement of 
the appellants’ right. According to the plaint 
the appellants adopted their mark in the 
year 1927, but this has not been proved. 
Despite the allegations of acquiescence and 
abandonment advanced by the respondents 
no one from the appellants’ firm has ven- 
tured to go into the witness box. -Therefore 
it has not been proved that the appellants 
adopted the mark in 1927, but the respon- 
dents kave admitted that the appellants 
used it in 1929 and for the purpose of this 
case it maybe taken that it was adopted by 
the appellants in that year. The respondents 
decided to use the mark which they now 
clim as theirs in the early part of 1930 and 
they used it on goods imported: into this 
country in Augusé of that year. It was con- 
ceded by the appellants in the course of the 
hearing of the appeal that in instructing 
their suppliers in England to mark their 
goods with the mark complained of the res. 


pondents acted in good faith and in entire 


ignorance that the appellants had already 
adopted the mark of a baby. Further, it 
was accepted that the respondents have 
never used their mark on piecegoods of 
Indian manufacture, but that they have 
confined it exclusively to goods manufactured 
in and imported from England. 

. In the course of his judgment the learned 
Judge has observed that it would appear at 
one time that piece-goods merchants in 
India were under the impression that if a 
trade mark were registered in England this 
would result in protection in India. That 
there was this impression is shown from 
the conduct of the parties in this case. On 
September 25, 1930 the respondents wrote to 
their suppliers in Manchester asking them 
to obtain the registration of the mark in 
suit as their own trade mark. The suppliers 
took steps to carry .out their instructions; 
but it was discovered that other mérchants 
were using a “baby” trade mark and that 
the appellants had themselves applied for 
registration. in England of their mark.- It 
‘was aleo ascertained that the appellants’ 
application had not been granted.and the 
mark claimed by them had been placed on 
the “refused list.” In a letter dated Febr- 
uary 5, 1931 the suppliers wrote to the 
respondents. stating that by allowing their 
-mark to go on the “refused list” no one could 
obtain registration of a similar mark and if 
they continued io use it for two or three 
years they might make an application for it 


to be put on the registered trade mark list, . 


this privilege being given as the result of 
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user of the mark. There was lengthy corres- 
pondence between the respondents and their 
suppliers with regard to registration in 


England and letters also passed between the . - 


respondents and a firm of trade mark agents 
from whom the respondents sought and 
obtained advice at the suggestion of their 
suppliers. The result of the advice was that 
the respondents decided not to proceed with 
their application for registration in England 
and not to expend money in advertising 
their claim to- the mark in India, but to 
continue to usethe mark on the. goods im- 
ported by them. The appellants were con- 
fining the use of their mark to goods of. 
Indian- manufacture and in following the 
course which they did Iam of the opinion 
that the respondents considered that they 
were acting within their rights. 

On April 18, 1931 the appellants’ legal 
adviser wrote to the respondents complain- 
ing of the infringement of their trade mark. 
The respondents were called upon to refrain 
from using the mark, to withdraw all goods 
bearing the mark from the market and to 
pay Rs. 5,000 by way of damages. On April 
28, 1931 the legal adviser of the respon- 
dents replied to this letter and denied that 
the mark had in the minds of the public 
become associated with the appellants’ goods. 
It was asserted that the respondents were 
merely using the mark on English goods and 
that ifa suit were filed it would be defended. 
The appellants took no further -steps in the 
matter and the business of-the respondents 
in the goods bearing the mark complained 
of. continued to increase greatly year by 
year, From August 14, 1930 to December 
31, 1935 the total value of the goods imported 
by “the respondents bearing this mark 
amounted to nearly Rs. 17,000,00, or over 
£1,27,000. In addition tothe capital which 
the respondents had to provide for the ship- 
ments they expended Rs. 20,000 in advertis- 
ing and in other ways in popularising their 
goods. That the appellants knew of this 
cannot be doubted for a moment and they 
were content to allow the respondents to use 
the mark on the imported goods until July © 
27, 1935 when they filed'the present suit. 
For the purpose of stamping the goods which 
the appellants imported from England in 1930 
they sent a block to their suppliers. On 
March 30, 1931, a few months after they had 
imported their one and only lot of English 
manufactured goods they wrote to the 
suppliers to return to them the bleck, which ` 
clearly indicated their intention not to deal” 
any morein goods of this class made in 
England, At this stageit will be convenient 
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to inquire how the doctrine of acquiescence 
has been applied in trade-mark cases. For 
the appellants it has been contended that 
before this doctrine can be applied all the 
conditions stated by Fry, J., in Wilmott v. 
Barber (1) at p. 105 must be complied with. 
That case did not relate to a trade-mark, but 
toan agreement for the lease of land. After 
stating that a man is not to be deprived of 
his legal rights unless he has acted in such 
a way as would make it fratidulent for him 
to set up those rights, Fry, J. stated in the 
following words the elements or requisites 


necessary to constitute fraud of this des-. 


cription : 

“In the first place the plaintiff must have’made a 
mistake as to his legal rights. Secondly, the plaintif 
must have expended some money or must.have done 


Some act (not necessarily upon the defendant’s land). 


on the faith of his mistaken belief. Thirdly, the de- 
fendant, the possessor of the legal right must know 
of the existence of his ownright which is inconsis- 
tent with the right claimed by the plaintif. lf he 
does not know of it he is in the same position as the 
plaintiff, and the doctrine of acquiescence is founded 
upon conduct with a knowledge of your legal rights. 

ourthly, the defendant, the possessor of the legal right 
must know of the plaintiff's mistaken belief of his 
rights. If he does not, there is nothing which calls 
upon him to assert his own rights. Lastly the de- 
fendant, the possessor of the legal right, must have 
encouraged the plaintiff in his expenditure of money or 
in the other acts which he has done, either directly or 
by abstaining from asserting his legal right. Where 
all these elements exist, there is fraud of such a 
nature as willentitle the Court to restrain the posses- 
sor of the legal right from exercising it, but in my 
judgment nothing short of this will do.” 


These observations relate to a situation 
in. which the plaintiff has in good faith 
expended money on another’s land. They 
cannot apply in their entirety to an action 
for passing off where the defence is acquie- 
scence. Itis here nota case of the plain- 
tiff being mistaken as to his legal rights and 


having expended money on the faith of his: 


mistaken belief; the defendant .is not the 
possessor of the legal right and- it cannot 
matter whether the defendant knows that 
the plaintiff hasa mistaken belief as to his 
rights. To support a plea of acquiescence in 


a trade-mark case it must be shown that 


the plaintiff has stood by for a substantial 
period and thus encouraged the defendant 
to expend money in building up a business 
associated with the mark In Rowland v. 
Michell (2) Romer, J. observed : l 


“If the plaintiff 'really does stand by and allow a 
man to carry on business in the manner complained 
of to acquire a reputation and to expend money he 
cannot then after a long lapse of time, turn round 
and say that the business ought to be stopped.” , 


(1) (1880) 15 Ch, D 96 (103);43 L T 95: 98 W R911. 
(2) (1896) 18 R P C464. . 
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In the same case, but on appeal Lord Rus- 
a J, said in Rowland v. Michell (3), at 


“IJe the plaintiff disentitled to relief under that 
head by injunction because of acquiescence ? Of course 
it is involved,in the consideration of that the 
plaintiff has a right against the defendant and that 
the defendant has done him a wrong and the question 
1s whether the plaintiff has so acted as to disentitle 
him from asserting his right and from seeking redress 
from the wrong which has been done to him, Cases 
may ‘occasionally lay down principles and so forth 
which are a guide tothe Court, but each case depends 
upon its own circumstances.” 


Dealing with the question of Standing by 


in Codes v. Addis and Son (4), at p. 142, Eve, 
J. said : - i 


“For the purpose of determining this issue I must 
assume that the plaintiffs are traders who have starfed. 
in this more or less small way in this country, an 
have been continuously carrying on this business. 
But I must assume also that tly have not, during 
that period, been adopting a sort of Rip Van Winkle 
policy of going to sleep and not watching what their 
rivals and competitors in the same line of business were 
doing. I accept the evidence of any gentleman who 
comes into the box and gives his evidence in a way 
which satisfies me that he is s eaking the truth when 
he says that he individually did not know of the exis- 
tence ofa particular element or a particular factor in 
the goods marketed by his opponents. But the ques- 
tion is a wider question than that: Ought not he to 
have known ; is he entitled to shut his eyes to every- 
thing that is going on around him, and then when his 
rivals have perhaps built a very important trade by 
the user of indicia which hə might have prevented 
their using had he moved in time, come to the Court 
and say: -‘Now stop them from doing it further, be- 
cause a moment of time has arrived when I have 
awakened tothe fact that this is calculated to in- 
fringe my rights.’ Certainly not. He is bound, like 
everybody else who wishes to stop that which he says 
is an invasion of his rights, to adopt a position of 
aggression at once, and to insist, as soon as the mat- 
ter is brought to his attention, or as goon as, in the 
opinion of the Court, it ought to have cometo his 
attention, to take steps to prevent its continuance ; it > 
would be an- insufferable injustice were the Court to 
allow aman to lie by while his competitors are build- 
ing up an important industry and then to come for- 
ward, so soon as the importance of the industry has 
been brought home to his mind, and endeavour to 
take. from them that of which they had legitimately 
made use; every day when they used it satisfying 
them more and more that there was no one who either 
could or. would complain of their so doing. The posi- 
tion might be altogetber altered had the user of the 
factor or the element in question been of a secretive 
or surreptitious nature ; but when a man is openly 
using, as part ofhis business, names and phrases, or 
other elements, which persons in the same trade 
would be entitled, if they took steps, to stop him from 
using, he gets in time a right to sue them which pre- 
vents those who could have stopped him at one time 
from asserting at a later stage their right to an injunc- 
tion.” - f i 

In Mc. Caw Stevenson & Orr Ltd, v. Lee 
Bros (5), acquiescence for four years was 


held to be sufficient to preclude the plaintiff 
(3) (1897) 14 R` P C 37 (43). 


(4) (1923) 40R P C 133042). 
(5) (1906) 23 RPG 1, 
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from succeeding. In 1897 the plaintiffs in 
that case registeredthe word ‘glacier’ as a 
trade mark in respect of transparent paper 
asa substitute for stained glass. As the 
result of user the word had become identifi. 
ed with the plaintiffs’ goods. In 1900 the de- 
fendants commenced to sell similar goods 
under the name “glazine.” In 1905 the plain- 
tiffs commenced an action for infringement. 
The defendants denied that the use of the 
word “glazine” was calculated to deceive and 
also pleaded acquiescence. A director of the 
plaintiff company admitted that he had 
known of the use of the word ‘‘glazine” by 
the defendants for four years—he would not 
say it was not five years. It was held that 
the plaintiffs failed on the merits and by rea- 
‘son of their delay in bringing the action. 

_ Delay simplicitér may be no defence to a 
suit for infringement ofa trade mark, but the 
decisions to which I have referred to, clearly 
indicate that where a trader allows a rival 
trader to expend money over a considerable 
period in the building up of a business with 
the aid of a mark similar to his own he will 
not be allowed to stop his rival’s business. If 
he were permitted to do so great loss would 
be caused not only to the rival trader but to 
those who depend on his business for their 
livelihood. A village may develop into a 
large town asthe result of the building up 
ofa business and most of the inhabitants 


and fast rule can be laid down for deciding 
when a person has, as the result of inaction, 
lost the right of stopping another using his 
mark. As pointed out in Rowland v. Michell 
(3), at p. 43*, each case must depend on its 
own circumstances, but obviously a person 
cannot be allowed to stand by indefinitely 
without suffering the consequence. 

I consider that in this casethere is ample 
material to support the finding that the“ ap- 
peHants have lost their right of action against 
the respondents by reason of their acquies- 
cence in the respondents’ use of the mark 
complained of. During a period of four years 
the respondents built up a very large busi- 
ness and it has not been suggested, indeed it 
would be idle to do so, that the appellants 
did not know ofall that was going on. In 
addition to the capital sunk in their business 
the respondents spent during this period 
Rs. 20,000 in popularizing the mark. There 
is no question of the respondents having the 
intention to steal the appellants’ trade. They 
were dealing in a-better class of goods and as 
I have already stated it was admitted by the 
appellants in this Court that the respondents 
— * Page of (1897) 14 R. P., C—[Ea.] 
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adopted the “Baby” mark in ignorance of the 
fact that the appellants were using 1t. On 
August 27, 1934, a Madras piecegoods mer- 
chant named K. R. Narayana Ayyar wrote 
to the appellants stating that he desired to 
use the “Baby” mark on piecegoods and 
asked whether they hadany objection to this 
course. It was pointed out to the appellants 
that the respondents were using this mark 
on their goods and it was suggested that he 
should be allowed the same privilege. The 
letter concluded : 

““ If, however, you have any objection to my using 
“ Baby ” brand on my goods, kindly let me know of 
same immediately on receipt of this letter and also 
let me know as tothe reason for you having allowed 
Messrs. Alathur Abboy Chetty & Co., Madras, to use 
‘Baby’ brand. 1 have addressed this letter to you 
because, J understand that you are the prior user of 
“ Baby ” brand and not Messrs. Alathur Abboy Chetty 
& Co.” 

On September 4, 1934, the appellants re- 
plied as follows : 

“You should know that we have long registered 
our ‘‘ Baby” trade mark and running in all the 
markets. Any colourable imitation of our marks will 
make you liable under law for penalty for ‘infringe- 
ment of trade mark’ which kindly note.” 


No reference was made in this letter to the 
fact that the respondents had been using the 
mark. K.R. Narayana Ayyar wrote again 
the next day to the appellants as no refere- 
nce was made tothe position of the respon- 
dents in the appellants’ reply. In this letter 


` he said : 
may be dependent on the business. No hard - Fare 


‘Ags stated in my letter of the 27th ultimo Messrs. 
Alathur Abboy Chetty & Co., Madras, have been using 
“ Baby” brand and I am very much surprised to 
see that since you say that you have long re- 
gistered your ‘Baby’ trade mark, they, the said 
Messrs. Alathur Abboy Chetty & Co., Madras, also 
should be using “ Baby ” brand. How is this? Jam - 
advised that any trade mark used by more than one is, 
a common property, to say plainly, it isnot the ex-' 
clusive property ofany one, and can, therefore, be 
used by others also, having regard to the fact, that 
‘Baby’ brand is being used by you and also by Messrs. 
Alathur Abboy Chetty & Co., Madras. I have no hesi- 
tation in saying that the said ‘Baby’ brand is a com- 
mon property and can, therefore, be used by me and 
others also. If you alone had been using ‘Baby’ brand 


“ and not anybody else, then it is different matter alto- 


gether, but now there is also another person using the 
‘Baby’ brand "’ 


The reply to this letter was sent on Sep- 
tember 13, 1934, and consisted of these 
words : 

“In reply to your letter dated’ the 10th instant we 
wish to refer you to our letter No. 1973, dated Septem- 
‘ber 4, 1934.” 

There is here a deliberate evasion of K. R 
Narayana Ayyar's pointed question with re- 
gard to the respondents’ user of the mark 
and the next day he wrote to the appellants 
a letter in. which he said: . . 

“Unless you give me a satisfactory reply to the points 
raised in my letter of September 5, 1934, Iam ad. 
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vised that you are not the exclusive owner of Who 
“Baby” brand, because it is also being used 
by another party. Messrs. Alathur Abboy Chetty & 
Co., and you have, therefore, no right to prevent me 
or anybody else from using “Baby” brand on 
piecegoods.’’ : 


To this letter no reply at all was sent and 
the present suit was not launched till some 
ten months later. Obviously the appellants 
were unable to give an effective reply te these 
pointed questions because they knew that the 
respondents had built up a very large busi- 
ness by the use of this mark. No one from 
the appellants’ firm has venturned to go into 
the witness-box to explain why they stood by 
for this long period and allowed the respon- 
dent to build up this large business associat- 
ed with the “Baby” mark. The appellants 
have also failed to give any indication of the 
size of their business. In these circumstances 
and bearing in mind that the respondents’ 
goods are of better quality and higher in 
price there is ground for the contention rais- 
ed by the leraned Advocate for the respon- 
dents in argument that this suit has not been 
filed bona fide, but for the purpose of enabl- 
ing the appellants to take advantage of the 
successful efforts made by the respondents 
to popularize the mark. In my opinion, it 
would certainly involve grave injustice to 
the respondents if the appellants were al- 
lowed to step in at this late stage and stop a 
business which has been built up openly as 
the result of the energy of the respondents 
and the expenditure by them of large sums 
of money. Asthe appéllants’, suit fails by 
reason of their acquiescence in the use of the 
mark by the respondents I agree with the 
learned Judge that it is unnecessary to de- 
cide whether the respondent’s pleas of aban- 
donment and user are well founded. 


With regard to memorandum of cross- 
objection I consider that the respondents 
should have their costs inthe Court below. 
That they adopted the mark in ignorance- of 
the fact that it was being used by the appel- 
lants is not disputed, and in -answer to a 
question put by the Court, Mr. Nugent Grant 
on behalf of the appellants, made it clear 
that the appellants were not suggesting that 
the respondents had continued to use this 
mark in order to steal the appellants’ busi- 
ness. Where a plea of acquiescence or aban- 
donment succeeds, especially where the de- 
fendant has taken the trade mark of another 
in ignorance and has used it inthe mistaken 
belief, but sincerely entertained, that he is 
acting within the law it would be wrong to 
deprive him of his costs. I would dismiss 
the appeal. with costs and’ allow the. cross- 
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objections with costs. There will be a certi- 
ficate for two Counsel in both Courts. 
_ Horwill, J.—I agree, 


N.-D. Appeal dismissed. 


$ 
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RANGOON HIGH COURT 
Criminal Revision No..697-B of 1940 
January 15, 1941 l 
DUNKLEY AND BLAGDEN, JJ. 
THE KING—PROSECUTOR | 
versus 


BASU MEAH—Obpposite PARTY 

Burma Habitual Offenders Restriction Act (II of 
1919 repealed by Burma Act I of 1936), ss. 18, 12— 
Restriction order under s. 18 passed against offender 
in 1933 for three years—Offender so repeatedly violgt- 
ing order that period not expiring on May 19, 1939 — 
Act repealed in 1936 -On May 19, 1939 offender again 
violating order and convicted under s. 18—Conviction 
held legal by reason of s. 5(c) and(e), General Clauses 
Act (Burma) (X of 1897)—-Offenders’ right under s. 12 
held also survived repeal. 

An order was passed in 1933 against an offender under 
the Burma Habitual Offenders Restriction Act, 1919, 
restricting him to a certain place for three years but 
he so repeatedly violated the restriction order that by 
s. 18 (2), the period of- three years had not expired on 
May 19, 1939. Infact however the Habitual Offenders 
Restriction Act was wholly repealed by Burma Act I of 
1936 as from midnight of April 24/25,1936. The last 
mentioned Act contained no saving or explanatory clause. 
On May 19, 1939, the offender again absented himself 
from the restrictetl place without a pass, as a result of 
which on August 5, 1940 he was charged with an 
offence under s. 18 and convicted : : 

Held, that the conviction was legal by reason ofs. 9 
(c) and (e), Burma General Clauses Act. Cr. Appeal 
No. 556 of 1936, relied on.” 194 Ind. Cas. 720 (15, dis- 
tinguished. : 

Held, further that as restriction was an ‘‘obligation’’ 
which survived the repeal, so did the “right” of the 
restricted person to invitethe District Magistrate to ex- 
ercise his powers under s. 12 and the case was fit one 
for the exercise of powers under s. 12. 


Cr. R. from än order of the Sessions Judge, 
oN aa in Criminal Revision No. 574 of 
1940. 7 


Mr. E Maung (I), Govt. Advocate, for 


. the Crown. 


Blagden, J.—This case comes before us 
on a reference made by the learned Sessions 
Judge (Arakan) in his Criminal Revi- 
sion No. 574 of 1940, the learned Chief 
Justice having directed that. it should be 
heard by a Bench. It appears that one 
Basu Meah was on August 29, 1933, con- 
victed by the Third Additional Magistrate, 
Akyab, under s. 380, I. P. C., and sen- 
tenced to nine’months rigorous imprisonment 
in addition to which an order was made 


-under the then Habitual Offenders: Restric- 


tion Act, 1919, that he should restrict himself 


“S 
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to Maungdaw for three years after his re- 
lease. This person then served his sentence 
of nine months, but thereafter he so re- 
peatedly violated the restriction order that 
by s. 18 (2), Habitual Offenders Restriction 
Act (if it had remained unrepealed) the 
period of three years had not expired on May 
19, 1939. In fact however, the Habitual 
Offenders Restriction Act was wholly re- 
pealed by Burma Act (I of 1936) as from 
midnight of April 24/25, -1936. The last 
mentioned Act contained no saving or ex- 
planatory clause. On May 19, 1939, Basu 
Meah again absented himself from Maung- 
daw without a pass, asa result of which on 
August 5, 1940, he was charged by the 
Third Additional Magistrate, Maungdaw, 
with an offence under s. 18, Habitual 
Offenders Restriction Act. He pleaded 
guilty and was sentenced to two years’ 
rigorousimprisonment. The learned Magis- 
trate said nothing in his judgment about the 
effect of the repeal of the Habitual Offenders 
Restriction Act. 5 

Basu Meah appealed to the learned Ses- 
sions Judge. The latter directed the taking 
of cẹrtain further evidence (which was done) 
and eventually on November 6, 1940, re- 
duced the sentence to one of one year’s 
rigorous imprisonment. He was, as he 
rightly said, on the appeal powerless to con- 
sider the propriety of the conviction and in 
any case thought thatthe judgment of my 
learned brother in Or. A. No. 556 of 1936, 
Nga Ba On v. King-Emperor, showed 
conclusively that it was proper. .Between 
November 6 and 8, 1940, he indulged in re- 
flection, and the process, he says, “brought 
light.” Thusillumined, he opened revision 
proceedings on the last mentioned date and 
on November 22, 1940, made the order now 
under consideration, referring the case to 
this Court with a recommendation that the 
conviction be set aside and Basu Meah 
set at liberty. Obviously, the reflection was 
prompted by that on which at the outset of 
his observations he thought it right to com- 
ment. “It is startling” he says; “to find a 
man convicted in 1940 for contravening an 


‘Act which was repealed in 1936.” I entirely 


agree, especially when, as here, the alleged 
contravention occurred in 1939. But the 
learned Sessions Judge-had to find a channel 
between the Scylla of s. 5, General Clauses 
Act, and the Charybdis of my Lord’s judg- 
ment in Nga Ba On's case. I agree with him 
that there is a distinction between the facts 
here and those in the latter case, in that 
there the alleged contravention took place 
before the repeal. But, for reasons which 


AN 
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I Shall try to state ina moment, it appears 
to me a distinction without a difference. 

The observation my Lord then thought it 
right to make, insa far as they touch the 
facis ofthe present case, may therefore, be 
regarded as obiter dicta, though it might 
have been wise for a Sessions Judge to in- 
dulge in a little more reflection than he did 
before disagreeing with them. However, we 
must Consider whether they were well or ill 
founded. Having avoided the clutches of 


_ Charybdis by dissent from my Lord’s obser- 
"vations, the learned Sessions Judge to his 


own satisfaction, avoided those of Scylla by 
overlooking s. 5, cl, (e), General Clauses Act. 
Thus he satisfied himself of the existence of 
the channel, and thought that he could pilot 
Basu Meah to liberty. In all the circum- 
stances I wish I could agree with him, and 
when I first read his judgment I thought [| 
could, though not with all his reasoning. 
But the wish was father to the thought, and 
as is usual in such cases the child did no 
credit to its male parent. 


It is idle to speculate on what the Legis- 
lature “probably intended” by the unqualt- 
fied and unexplained repeal of a particular 
Act, since the effect of such a repeal is laid 
down ins. 5, General Clauses Act. Where 
no words of qualification or explanation ap- 
pear in a repealing Act it is idle to pretend 
that “a contrary intention appears” so as to 
oust that section, unless the result of apply- 
ing it would be to produce an absurdity. 
Though, as I agree, it is startling that a man 
should be convicted in 1940 for something he 
did in 1939 in violation of an Act repealed 
in 1936, it would be far more startling if an - 
obligation created by the repealed Act re- 
mained in existence but the prescribed 
penalty for its breach did not. The latter 
would indeed be an absurdity : the former 
may be harsh, but it is not nonsensical. 
Further I cannot understand the learned 
Sessions Judge’s reasoning when he describes 
it as “fundamental” that an Act repealed 
without qualification “is as ifit had never 
been utterly null and utterly void’? when 
in his very next sentence he mentions s. 5, 
General Clauses Act, which says expressly 
that such is not the case. The only trouble 
with s. 5 is that it contains so many words 
that one is apt not to see the wood for “the 
trees to overlook the words which are mate- 
rial in any particular case by reason of the 
multitude of those which are not. In this 
case, omitting all words of the latter class, it 
reads : 

“5. Where any Act repeals any enactment hither- 
to or hereafter to be made, then, unless a different in- 
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tention appears, the repeal shall not: (c) affect My... 
obligation...incurred under any enactment so repealed ; 
or (e) affect any...legal proceeding...in respect of any 
-8uch...obligation...as aforesaid; and any _ such... 
legal proceeding...may be instituted...asif the repealing 
Act had not been passed.”’ l 


The following propositions seem to me un- 
questionable : (1) That the order to confine 
himself to-Maungdaw imposed on Basu Meah 
an “obligation”. (2) That the *prosecution 
asa result of which Basu Meah received his 
present sentence was “a legal proceeding”. 
{3) That that “legal proceeding” was “in 
respect of that “obligation”. 
when a legal proceeding is instituted “as if 
the repealing Act had not been passed” it 
may be prosecuted to the conclusion which it 
would have reached under the repealed Act. 
Jil may say so with respect, my Lord’s obser- 
vations In Criminal Appeal No. 556 of 1936 
- differed from those of the learned Sessions 
Judgein that they did not ignore cl. (e) of 
5. 5, General Clauses Act. I think that, 
though obiter, they were perfectly right 
and the conviction with which we are now 
concerned -was legal, With regard to Shwe 
Hla U v. The King (1) the words of s. 9 
which there made theseven years’ sentence 
the minimum that could have been. passed 
were . “punishment incurred” in cl. (d). 
Nothing at all turned on the words “obliga- 
tion......incurred” in cl. (c) or “legal pro- 
-ceeding...... in respect of any such...... obliga- 
tion” in cl. (e) One thing remains to be 
added. Lam rather shocked by the same 
thing which shocked the learned Sessions 
Judge. The letter of the law—which we are 
bound to uphold—does seem to have been 
used in this case aS an instrument of op- 
pression. My Lord has drawn attention to 
s. 12 of the repealed Act, which provides 
‘the remedy, and it is obvious that if restric- 
tion be an ‘obligation’ which survives the 
' repeal so does the “right” of the restricted 
person to invite the District Magistrate to 
exercise his powers under that section, I 
respectfully agreein thinking that the pre- 
_ sent case is one in which they might well be 
exercised and I hope they will be. It would 
be satisfactory to be sure that the present 
will be thelast of many terms of imprison- 
ment, which Basu Meah will have suffered in 
consequence of a trifling offence committed 
nearly eight years ago, But the conviction 


of the respondent Basu Meah was undoubt-_ 


edly correct : therefore apart -from our”, to establish right of easement is maintainable by 


recommendation to the District Magistrate, 
we must decline to interfere. The records 
may be returned. 


(1) (1941) Rang. 58; 194 Ind, Cas. 720; A I R 1941 Rang. 
149; 42 Cr. L J 615; 14-R Rang. 9. 
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Dunkley, J—I am in entire agreement 
with my learned brother. When Criminal 
Appeal No. 556 of 1936 was heard before 
me it was, realised that such a case as 
that of the respondent was bound to 
occur, and aé the request of the learned 
Govt. Advocate who argued the appeal, as 
the matter was so closely connected with 
the case before me, I endeavoured to lay 
down the law for the guidance of Subor- 
dinate Courts in dealing with such a case. ~ It 
that the learned Sessions 
Judge was led by inexperience to reject the 
advice on which he was entitled to rely. I 
agree with my learned brother that the con- 
tinuance of the restriction order against the 
respondent is not in the interest of justice, 
and almost amounts to using the lawas “an 
instrument of persecytion. I therefore 
strongly support, his recommendation to the 
District Magistrate of Alkyab that the latter 


should now exercise his powers under s. 12, 


Habitual Offenders’ Restriction Act, (which 
remain in force by virtue ofcl. (e) of s. 5, 
General Clauses Act) to cancel the order of 
restriction against the respondent, so that 
the respondent may be free of restriction 
when he has served his present sentence. 


S. Order accordingly. 





MADRAS HIGH COURT 
Civil Revision Petition No. 2165 of 1939 
July 17, 1940 
WADSWORTH, J. 

Sri Rajah NAYANI VENKATA 
RANGA RAO BAHADUR ZAMINDAR 
GARU—PETITIONER 
versus 

Sri Rajah TADAKAMALLA SITA 
RAMA CHANDRA RAO BAHADUR 


ZAMINDAR GARU—RESPONDENT 

Court Fees Act (VII of 1870), s. 7 Gv) (d), (0)— 
Question as to court-fee and pecuniary jurisdiction— 
Substance of suit and not form should booked to— 
Right of easement— Suit for—When falls under s. 7 
(iv) (c), stated—Suit for injunction for protecting 
easement—Held, on frame of plaint that suit fell 
within s. 7 (iv) (d)— Plaintiff's valuation of in- 
junction sought, palpably inadequate—Court’s power 
to raise it—Hasement—Right of, operatingin British 
India in favour of land situate in foreign state—Sutt 
to prevent injury to such right—Forum - Jurisdiction 
of foreign state Court—Right of easement is im- 
movable property—-Law applicable to such right—Sutt 


occupier of dominant tenement—Question as to nature 
of plaintiff’s title does not arise—Injunction— Right 
to, is equity. 

It is well-established that in matters of court-fee and 
pecuniary jurisdiction, one must look to the real sub- 
stance of the suit and not the form in which it has 
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“been clothed. If therefore there is any legal necessity 
for the „plaintiff to get a declaration of his right ° of 
easement before he can get an injunction to protect it, 
the suit would have to be filed under s. 7- (21) (0), 
Court Fees Act, even though he has sought this declara- 
tion by means of averments in the body of the pleint 
and not by praying for a declaration specifically 
amongst the reliefs at the end. of the*plaint. The safe 
rule is that when there is some legal obstacle -which 
has to be removed before, a consequential relief can 
be granted, it is incumbent uponthe plaintiff to pray 
for a declaration which will have the effect: of removing 
that obstacle. But if the plaintiff merely avers a title 
which can be established without the cancellation of a 
document or the nullification of any adverse title and 


only claims the relief which would naturally flow from ' 
the establishment of the title which he avers, it is not. 


necessary ‘for the plaintiff to pray expressly for a 
declaration of that title. (p. 444, col. 2] 

The plaintiff’s case was that irrigation works in his 
ocqppation, situate within the Hyderabad State, received 
their customary supply of water from the overflow of 
tanks belonging to the defendant and’situate in British 
India and that the plajntifi had a right to require that 
the.defendants should do nothing to the tanks in his 
- possession which would adversely affect the customary 
flow of water to the tanks of the plaintiff. Consequently, 
he demanded a series of injunctions restraining the defen- 
dant from carrying out projected works which, it was 
alleged, would endanger the customary flow of water 
to the plaintiff’s tanks: 

__, Held, that on the frame of the suit, all that the plain- 
' tiff had to do was to prove by evidence that he had a 
subsisting right of easement tothe extent and of the 
nature claimed. If the evidence established the exis- 
tence of thisright, there was no legal impediment which 
had to be removed before the injunction protecting that 
right would be granted; and whether he had or had 
not sued for declaration, it was not necessary for him 
to pay court-fee on the footing that the finding which 
he was as to his title was really a declaration, neces- 
sarily required as a- preliminary to the grant of the 

‘injunction. The plaint therefore fell only under s. 7 
Civ) (d), Court Pees Act, and ‘the plaintiff was en- 
titled to place his own valuation, on the Injunctions 
which he sought. Bijoy Gopal v. Krishna Mahishi 
Debi (1), 186 Ind. Cas. 494 (2), and 134 Ind. Cas. 1263 
(3), relied on. 100 Ind. Cas. 263 (4), distinguished. [p. 
442, col. 2.) f 

The Court has no power to revise the valuation 
which the plaintiff has placed upon injunctions sought 
for by him even if it is palpably inadequate. . 

An action can be maintained to prevent an injury to 
a right of easement operatingin one State in favour of 
land situate in another State by proceeding in the 
Court having jurisdiction over the land upon which the 
right of easement operates. [p. 444, col. 1.] 

A suit brought against a defendant residing in British 
India to protect a right of easement which though 
appurtenant to property in a foreign state has a local 
existence only in British India; seeking an injunction 
the operation.of which is only over property in British 
India and which affects the person of the defendant 
who resides in British India, must be regarded essen- 
tially as one to.establish a right to immovable property 
in British India and to protect that right by an in- 
junction. <A right of easement is itself immovable pro- 
perty. That right restricts the user of other immovable 
property and the mere fact that it operates in favour 
of land situate outside the jurisdiction cannot, prevent 
the Court having jurisdiction over the property in 
respect of which an injunction is sought from deciding 
whether or not that injunction is to be granted. Even 
if such a suit is to be regarded as one to establish a 
foreign title, the Courts in British India would have 
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juriMiction on the ground that it is a suit to establish 
the existence of an equity which the plaintiff has a 
right-to demand as against the defendant. A Court 
in a foreign. state cannot however entertain a suit- for 
the: issue of an injunction”in respect of tliat right 
against a defendant residing-in British India, Not only 
would a decree for such an injunction be futile and 


_ unenforceable but it would in fact be a decree for the 


protection of immovable property situate in another 
State. [p..443, cols. 1 & 2.) 
A right of easement is itself an immovable property 


» and all questions concerning property in immovablesare 


decided according to the lex situs. A right to an ease- 
‘ment localised in British India must be determined ac- 
[p. 443, col.-2.] 

. A suit to establish a right of easement can be main- 
tained by the occupier of the dominant -tenement, and 
hence no question as to the nature-of the plaintifi’s title 
in the estate which he occupies really arises. . [p. 444, 
col. 2. = . 

“BGuity” means ‘a claim to the interposition of the 
Court of Chancery’ and it is no less an equity because 
the aid of Chancery is sought to protect a legal right. 
The right to an injunction being a right which forms 
part ofthe old Chancery jurisdiction is an equitable 
right. [p, 443, col. 2,] a 

©. R. P. to revise the order of the District 
Munsif, Bezwada, dated August 21, 1999." 

Messrs. P. Satyanarayana Rao, V. Govin- 
darajachari and S. Venugopala Kao, for the 
Petitioner. $ 

Mr. B. Jagannadha Das, for the Respon- 
dent. - o, a | 

Order. —This revision petition arises out 
of an order giving findings on three preli- 
minary. issues in a suit for an injunction 
restraining the defendant from doing certain 
acts with reference to his tanks over which 
the plaintiff claims a right of easement. The 
three issues are as follows: 

(1) Where the suit claim is not cognizable and 
triable by the Municipal Courts and whether the 
same is determinable only by treaty between the 
British Govt. and H. E. H. the Nizam’sGovt. _ 

(2) Whether any cause of action arose within the 
territorial jurisdiction of this Court and whether this 
Court has jurisdiction. 

(3) Whether the reliefs are properly valued for pur- 

oses of jurisdiction and has this Court pecuniary juris- . 
diction to try this suit.” f s ae 

In order to determine these Issues, .1t is 
necessary first to have a clear idea of the: 
true nature of the plaint. The plaint as 
originally framed sought an injunction res- , 
training the defendant from diverting the 
water flowing out of his tanks and from 


‘increasing the full tank level of those tanks, 


an injunction restraining him from diverting 
water toa newly dug channel, an injunc- 
tion restraining him from closing the surplus 
weirs and diverting the water through a 
new canal into another tank and lastly a 
fixation of the full tank levels and.the levels 
of the weirs of a number of the defendant’s’ 
tanks, -There was a long-fought battle on the ` 
court-fee question as affecting the jurisdic- 
tion of the District’ Munsif’s Court in which 


` fixation of the’ levels 
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the suit was filed. After the case had JK 
up twice to this : Court in rewision,- ib was 
finally decided by the order of Krishna- 
swami Ayyangar, J.,in'C. R. P. No. 1318 of 
1937 that the last prayer relating to the 
had been properly 
deleted from the plaint and that the Dis- 
trict Munsif would have to consider the 
question of jurisdiction on the footing gf the 
plaint as thus amended. 

It seems to me that this finally decides 
the question regarding the necessity for 
valuing the suit on the basis of the aver- 
ments in the plaint as to the necessity for 
fixing the levels“of the defendant's tanks. 
It is however contended for the first time 
in this Court that though the plaintiff has 
not prayed for a declaration of his right of 
‘easement, the suit is in substance one for a 
declaration and injunction and should be 
valued under s. 7 (iv) (e), Court Fees Act, 
and not under s. 7 (iv) (d) and it is desir- 
able to decide this contention in the first 
instance. Tor, ifs. 7 (tv) (c)applies and a 
declaration is in substance and of necessity 
sought, the case would undoubtedly fall 
outside the jurisdiction of the District Mun- 
sif’s Court, for the easements claimed operate 
overa largenumber of tanks and the in- 
junctions sotight will, acéording to the aver- 
ments in the plaint, affect the income of 
the defendant to the extent of thousands 
of rupees annually, whereas the refusal of 
the injunction would have a proportionately 
adverse effect onthe income of the plaintiff. 
Moreover, the decision of the question re- 
garding the necessity for a declaration of 
the plaintiffs right hasa material bearing 
on Issue No. 1 regarding the jurisdiction 
of the British Indian Court to try the suit. 

I may observe that the anxiety of the 
plaintiff to pay the minimum court-fee on 
this suit has led to much avoidable litiga- 
tion and has involved both parties in a great 
deal of entirely unnecessary expense. Such 
short sighted parsimony is very ill-advised. 
The position is now complicated owing to 
the existence of a temporary injunction 
‘which would cease to operate if the plaint 
were returned for presentation to a Court 
of higher jurisdiction, so that the question 
of the frame of the suit is no longer one 
merely of court-fees and may have an im- 
portant bearing on the practical position of 
the parties to the suit. The plaintiff's case 
1s that irrigation works in his occupation, 
situate within the Hyderabad State, receive 
their customary supply of water from the 
overflow of tanks belonging to the defendant 
and situate in British India and that the 
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plaintiff has a right to require that the 
defendant should do nothing to the tanks in 
his possession which will adversely affect 
the customary flow of water to the tanks of 
the plaintiff. Consequently, he demands a 
series of injunctions restraining the defen- 


‘dant from carrying out projected works- 


which, it is alleged, will endanger the cus- 
tomary flow of water to the plaintiff's. 


‘tanks. 


Now, it is not disputed that the plaintiff 
is the occupier of this estate in which the- 
tanks which form the dominant tenement 
are situate. Itis true that the defendant 
has put in issue the nature of the plaintifi’s 
title to this estate. But seeing that a suit .to 
establish a right of easement can be main-- 
tained by the occupier of the dominant 
tenement, it is difficult to see how any ques- 
tion as to the nature of the plaintiffs title 
in the estate which he occupies really arises. 
It is however necessary to determine whe- 
ther rights of easements such as are claimed. 
do exist in favour of the plaintiff's estate 
and the determination of these rights is- 
undoubtedly a necessary preliminary to the 
grant or refusal of an injunction to pro- 
tect those rights. The question is whether 
this determination of the plaintiff’s rights. 
is to be regarded merely as a finding on 
evidence forming the basis of the substantial 
relief of an injunction or whether it is to be- 
regarded as an essential relief which is. 
sought in this suit. Now it is well-estab- 
lished that in matters of court-fee and 
pecuniary jurisdiction, one must look to the 
real substance of the suit and not the form 
in which it has been clothed. If therefore- 
there is any legal necessity for the plaintif 
to get a declaration of his right of easement 
before he can get an injunction to protect 
it, the suit would have to be filed under s. 7 
(tv) (c), Court Fees Act, even though he has. 
sought this declaration by means of aver- 
ments in the body of the plaint and not by 
praying for a declaration specifically amon- 
gst the reliefs at the end of the plaint.. 
On this partof the case the safe rule is 
that when there is some legal obstacle which 
has to be removed before a consequential 
relief can be granted, it is incumbent upon. 
the plaintiff to pray for a declaration which 
will have the effect of removing that obstacle. 


‘But if the plaintiff merely avers a title which 


can be established without the cancellation. 
of a document or the nullification of any 
adverse title and only claims the relief which. 
would naturally flow from the establishment 
to the title which he avers, it is not meces-- 
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‘sary for the plaintiff to pray expressly for a 
‘declaration of that title. 
So much seems to me to follow from 


the decisions of the Privy Council in Bijoy- 


‘Gopal v. Krishna Mahishi Debi (l)e of 
the Full Bench of this Court «n Ramasami 
lyenger v. Rangachariar (2). It is true 
that the first of these, decisions related to a 
question of limitation, but the principle on 


which the decision is based applies equally, 


‘to my mind, to a question of court-fee. The 
‘decision of the Full Bench just quoted re- 
` lated to a suit by a minor challenging alie- 
nations in seeking possession. The question 
raised was expressly one of court-fee and I 
find it difficult to distinguish this case mere- 
_dy-onthe ground that the substantial relief 
18 one for possession and not one for an injunc- 
‘tion. A similar case is reported in Maung 
Shein v. Ma Lon Ton (3). It is not necessary 
for me to decide what would be the position 
if the plaintiff had in fact prayed for a 
declaration as well as for an injunction, as is 
the case in In re Venkatakrishna Pattar 
(4), where Jackson, J., held that the suit 
fell under s.7 (tv) (e) and that the subject- 
matter was not the land but the value of the 
easement. Itseems to me that on the frame 
of the present suit, all that the plaintiff has 
to do isto prove by evidence that he has a 
subsisting right of easement to the extent 
and of the nature claimed. If the evidence 
establishes the existence of this right, there is 
no legal impediment which has to be re- 
moved before the injunction protecting that 
rignt will be granted ; and whether he has 
or has not sued for declaration itis not ne- 
cessary for him to pay court-fee on the foot- 
ing thatthe finding which he seeks as to 
his title is reallya declaration, necessarily 
required as a preliminary to the grant of the 
injunction. It follows that the plaint as now 
amended fallsonly under s. 7 (iv) (d), Court 
Fees Act, and that the plaintiff is entitled 
to place his own valuation on the injunctions 
which he seeks. No doubt the valuation 
‘which he has placed upon these injunctions 
is palpably inadequate, but the Court has 
mo power to revise that valuation. It fol- 
lows therefore thatthe suit is within the 
pecuniary jurisdiction of the District Mun- 
if. 


(1) 34C 32% 34 IA 87; 5CLJI 334: 1IGOWN 


-424 (PO). 

(2) (1940) 1 ML J 32; 186 Ind. Cas. 494: AIR 1940 
Mad 113; I LR 1940 Mad 259;51 L W 11;12RN 
645; (1940) M W N 126 (F B). i 

(3) 9 R 401;134 Ind. Cas. 1263; A I R 1931 Rang 
-319; Ind. Rul, (1932) Rang 15. 

5 GKI R 1927 Mad 348; 100 Ind. Cas. 263; 52 ML 
191. 
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he more difficult question is whether 
having regard tothe fact that the suit seeks ` 
to protect an easement alleged to exist in 
favour of land situate outside the limits of 
British India, the British Court.has juris- 
diction to try the suit. This is a question 
on which in spite of the elaborate researches 
of learned Counsel on both sides, no British 
or Indian authority has been discovered. 
There are American decisions to which I 
shall refer. But so far as British Courts are 
concerned, one is taken back tothe general 
principles enunciated in the text books, 
together with such light as may be derived 
Dicey 
in his ‘Conflict of Laws,’ Edn. 5,lays’ down 
as his third general principle that the Courts 
of any country have jurisdiction over any 
matter with regard to which they can give 


an effective judgment and have no jurisdic- 


tion over any matter with regard to which 
they cannot give an effective judgment. 
Rule 53 at p. 203 prescribes that subject to 
certain exceptions, the Court hasno juris-. 
diction to entertain anaction for the deter- 
mination of the title to or the right to the 
possession of any immovable situate out of 
England or the recovery of damages for 
trespass to such immovable. Ta 

The exception states that whefe the Court- 
has jurisdiction to entertain an action against 
a person under either r. 59 or under any of 
the exceptions to r. 60, the Court has juris- 
diction to entertain an action against such- 
person respecting an immovable situate out 
of England on the ground of either (a) a 
contract between the parties to the action, 
or (b) an equity. between such parties ; with 
reference to such immovable. Rule 59 states 
that when the defendant in an action in 
personam is, at the time for the service of 
the writ, in England, the Court has- juris- 
diction in respect of any cause of action, in 
whatever country such cause of action arises. 
Under r. 60, when the defendant in an ac- 
tion in personam is, at the time for the ser- 
vice of the writ, not in England, the Court 
has no jurisdiction to entertain the action. 
Except for the fact that they are imported 
into r. 53, we are not concerned with the ex- 
ception to r. 60 for here we are dealing with 
a suit against the defendant who isa resi- 
dent within the jurisdiction of our Courts. 
But itis to be remembered that one of the 
exceptions tor. 60 gives the English Courts 
jurisdiction even over a non-resident defend- 
ant when any injunction is sought as to any- 
thing to be done in England or any nuisance 
in England is sought to be prevented” or re- 
moved, This is a clear indication that juris- 
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diction in respect of injunctions reside in 
- the Court of the country in which the injunc- 
tion is to operate. 

Now, in the present suit it is necessary 
to determine the title to an easement ope- 
rating over land in British India, but appur- 
tenant to land in Hyderabad State. In one 
aspect of the matter it may be said that 
“the right of easement forms part of the 
title to the land in Hyderabad But in 
reality that which has to be determined is 
not the existence of any right in Hydera- 
bad but the existence of a right in British 
India attached to another right situate else- 
where. It seems to me quite clear that the 
Hyderabad Court according to -the principle 
enunciated by Dicey could not entertain 
the suit for the issue of an injunction in 


respect of a right of easement over pro- | 


perty in British India or grant a decree 
in respect of that right against a defen- 
dant residing in British India. Not only 
would a decree for such an injunction be 
futile and unenforcable but it would in fact 
be a decree for the protection of immovable 
property situate in another Sfate. . 

It is however contended that even assum- 
ing that the Hyderabad Court has no juris- 
‘diction over a suit such as the present, it 
= does not follow that the British, Court has 
jurisdiction and that this may well be a 
case of a conflict between sovereign rights 
such as can only be solved by inter-national 
arbitration or treaty. Now in form there is 
at present no conflict between the State of 
Hyderabad and the province of Madras. 
“We have to deal with a conflict of a private 
owner of land in Hyderabad claiming rights 
in favour of his land over other land situate 
in British India and belonging toa British 
Indian resident. The Govts. of the two ter- 
ritories have so far not intervened. It seems 
to me unprofitable to consider in detail the 
cases which were cited before me on questions 
such as the right of an English Court to en- 
tertain a suit for damages for trespass upon 
real property in a foreign State or concern- 
ing the inability of an English Court to grant 
an Injunction against a defendant residing in 
England for the protection of a foreign title. 
Here, we are in substance -concerned with a 
suit for an injunction brought against a de- 
fendant residing in British India to protect a 
right of easement which though appurtenant 
to property in Hyderabad has a local existence 
only in British India; and moreover the suit 
seeks an injunction the operation of which 
is only over property in British India and 
which affects the person of the defendant who 
resides in British India. It seems to me that 
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in such circumstances it being conceded that, 
the plaintiff is the occupier of the Hyderabad 
land in favour of which the right of ease- 
ment is claimed, the suit must be regarded 
essentially as one to establish a right to im- 
movable property in British India and to 
protect that right by an injunction. A right 
of easement is itself immovable property. 
That right restricts the user of other immov- 
able property and the mere fact that it 
operates in favour of land situate outside the 
jurisdiction should not, to my mind, on the 
principles enunciated by Dicey, prevent the 
Courts having jurisdiction over the property 
in respect of which an injunction is sought 
from deciding whether or not that injunction 
is to be granted. ; ° 


Even if this suit is to be regarded as one 
to establish a foreign title, 1 am of opinion 
that it would come within the exception to 
r. 53 in Dicey on the ground that it is a suit 
to establish the existence of an equity which 
the plaintiff has a right to demand as against 
the defendant. A right to an injunction 1s a 
right which forms part of the old Chancery 
jurisdiction. ‘‘Equity’ is defined by Ashbur- 
ner asa claim to the interposition of the 
Court of Chancery’ and it is no less an equity 
because the aid of Chancery is sought to pro- 
tect a legal right. It has been suggested that 
the British Courts cannot exercise jurisdiction 
over this suit because the determination of 
the plaintiff's right to an easement will neces- 
sarily involve the decision of a Hyderabad 
title subject to Hyderabad law. This seems 
to me to be anerroneous contention; for a 
right of easement is itself an immovable and 
all questions concerning property in immov- 
ables are decided according to the lex situs. 
The easement in question here is localised 
and it is localised in British India and the 
right to that easement must be determined 
according to the Law of British India. Ques- 
tions relating to rights of easement operating 
in one State -in favour -of land in another 
State seems to be of more frequent occur- 
rence in America than in most parts of the 
British Empire. Washburn on Easements, 
Edn. 4 at p. 738 summarises the law as fol- 
lows: | 

“If an action be for obstructing a water course, it is. 
lotal in its nature......... In respect to the jurisdiction 
which should take‘cognizanes of this injury, the Court 
held that an injury to an easement by acts done in one 
State may be sued for in that State, though the princi- 
pal estate be in another, as for obstructing a way in A, 
which is appurtenant to an estatein B. In this case, 
therefore as the Owner on the Connecticut side was in- 
jured by the act done by the other party on the Rhode 
Island side, the former may bring his action in Rhode 


Island “for the injury thereby done. If, for instance, 
the owner on the Connecticut side instead of this were 
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to obtain an injunction against the owner on the other 

‘side in the Courts of that State in respect to the canal 
by which he diverts the water, it would be inoperative 
and could not be enforced in Rhode Island, it being a 
proceeding quasi in rem. And it seems that one who 
1s Injured by such an act may have his action, either 
where the act is done, or the consequential injury is 
suffered, at his election.” = - . 


The learned author was dealing with a 
Case 1n which there was a stream dividing 
two States and the owner of the land in one 
State diverted the water to the detriment 
of the owner of the land in another State 
situate lower down the stream. Thus in 
America, at any rate, the principle which 
I have endeavoured to set forth seems to 
have been recognised, namely, that an action 
may be maintained to prevent an injury to 
a might of easement operating in one State 
in favour of land situate in another State 
by proceeding in the Court having jurisdic- 
tion over the land upon which the right of 
easement operates, The same result is 
achieved by applying r. -53 in Dicey along 
with the exception to r. 60 relating to suits 
for an injunction. In the result therefore 
I hold that the suit as framed is within the 
pecuniary jurisdiction of the District Mun- 
sif and that it is one cognizable by a British 
Indian Court in respect of which the Court 
of the District Munsif has territorial juris- 
diction. I also hold that the court-fee paid 
is correct. The revision petition is therefore 
dismissed with costs. In view of the time 
taken by the arguments in the case and the 
research necessary for its proper. presenta- 
tion, I fix the Advocate’s fee at Rs. 150. 
I wish to add that this suit which has been 
pending since 1933 should now be decided 
with all possible expedition. 


N.B, Petition dismissed. 
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DAW SAW KHIN—APPELLANT 
l versus `| 


_ . KO HPAR—RESPONDENT I) 
Criminal Procedure Code (Act V of 1898), 8. 476-— 

Civil or Revenue Court acting under s. 476 or s. 476-A 
or 8. 476-B, whether becomes Criminal Court—Exe- 
cutton—Validwy of decree cannot -be challenged by 
executing Court. `. 

, There is nothing in the words of ss? 195. 476, 476-A 
or 476-B, Criminal P. C., or in the combined effect of 
the operation of these sections to warrant. the view 
that a Civil or a Revenue Court acting under s. 476 or 
s. 476-A or s. 476-B is thereby. altered into a Oriminal 
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t for purposes connected with such proceeding. 199 
aE I 594 (1), explained and not followed. [p. 449, 
col, 2. ; 


[Oase-law referred to.] en 

The executing Court cannot challenge the. validity 
of the decree if the party affected thereby fails to take 
such proceedings. 135 Ind. Cas. 65 (14), relied on. 
[p. 446, col. 2.] 


F. A. from an order of the Assistant Dis- 
trict Court, Bassein, dated March 14, 1940. 

Mr." K. C. Sanyal, for the Appellant. 

Mr. U E Maung, (J), for the Respondent. | 


Mya Bu, J.—The facts which have led 
to this appeal are as follows: In a suit filed 
by the appellant in the Assistant District 
Court of Bassein the respondent gave evl- 
dence for the defendant. After the suit had 
been disposed of the appellant applied to 
the Court under s. 476, Criminal P. C., for 
the institution of a prosecution against the 
respondent for an offence punishable under 
s. 193, I. P.C. After enquiry the Assistant 
District Court dismissed the application. The 
appellant appealed to this Court against the 
order dismissing the application under 
s. 476-B, Criminal P. C. The respondent 
contested the appeal which was heard and 
determined by a Judge of this Court under 
the proviso to cl. (a) of r. 24 in Chap. lI of 
the Rules and Orders relating to the appel- 
late side ofthis Court. The learned Judge 
dismissed the appeal with costs fixing two 
gold mohurs as the respondent’s Advocate’s 
fee. The respondent sought to execute that 
order by the filing of an’application for exe- 
cution in the Assistant District Court and 
it is against the order of the Assistant Dis- 
trict Court which has virtually allowed the 
application that this appeal has been filed. 
The appeal has been urged on the ground 
that the Assistant District Court being a Civil 
Court is not empowered to execute an order 
of a Criminal Court or an order passed in a 
criminal case and further that in any event 
the order passed by this Court granting the 
respondent costs in the appeal was made 
without jurisdiction. In support of these 
grounds, the learned Advocate for the appel- 
lant contends that a proceeding under s. 476, 
or s. 476-B, Criminal P. C., is a criminal pro- 
ceeding and a Civil Court acting under these 
sections is for all purposes connected with 
those proceedings to be deemed a Criminal 
Court and therefore has no jurisdiction to 
make an order for costs in favour of of 
against a party to such proceedings. _ 

-None of the authorities relied on by;the 
learned Advocate for the appellant goes so 


-far as to say that a Civil Court acting under 


s. 476 or s, 476-B, Criminal P. C., becomes for 
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purposes connected with such er 


Criminal Court, while the observation of. 


Dalip Singh, J., in his referring order, to the 
effect that if the matter were res interga he 
would feel inclined to hold that proceedings 
under s. 476 would be Civil or Criminal or 
Revenue proceedings according to the Court 
in which the proceedings took place, in the 
Full Bench case in Dhanpat Rai v: Balak 
Ram (1) of the Lahore High Court, which 15 
cited as an authority for the proposition that 
a proceeding in a Civil Court under s. 476 
or s. 476-B, Criminal P. C., is a criminal 
proceeding is in consonance with the pre- 
ponderating weight of authority on the point. 
. But for the restrictions imposed upon the 
power of the Criminal Courts by s. 195 and 
kindred provisions of the Criminal P. C. to 


take cognizance of certain offences, there 15, 


nothing to restrict the general right of any 
member of the public acquainted with the 
facts of the case to file ina Criminal Court 
a complaint of an offence; a Judge, a Magis- 


trate or a Revenue Officer is as competent as 


an ordinary member of the public to make 
a complaint. Section 195 places a bar to 


the prosecution for the offences mentioned. 


therein unless such prosecution is initiated 
in the manner therein prescribed, that is to 
say, (a) for prosecution for certain offences 
of contempt of lawful authority of public 
servants by acomplaint in writing of the 
public servant concerned or by some other 
public servant to whom he is subordinate, 
(b) for prosecution for certain offences 
against public justice by the complaint in 
writing of the Court in which or in relation 
to a proceeding in which the offence is com- 
mitted or of some’ other Court to which 
such Court is subordinate and (c) for prose- 


cution for certain offences relating to docu- 


ments given in evidence by a complaint in 
writing of-the Court in which the document 
is produced or given in evidence or of some 
other Court to which such Court is sub- 
ordinate. l 
Section 476 lays down the procedure to 
be adopted by a Civil, Revenue or Criminal 
‘Court preparatory to the filing of the com- 
~ plaint in writing, which is sufficient to 
‘remove the bar that is placed by s. 195, sub- 
s. (1), cls. (b) and (c). Section 476-B provides 
that any person on whose application any 
‘Civil, Revenue or Criminal Court has refused 
to make a complaint under s. 476 or s. 476-A 
or against whom such’a complaint has been 
made may appeal to the Court to which 


(1) 131 342; 135 Ind. Gas. 594: A I R1931 Lah. 
761; 33. Cz. L J 178; 33 P L R558; Ind. Rul. (1932) 
Lah. 130. *, 7 
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such former Court it subordinate and the 
Appellate Court may thereupon after notice 
to the parties concerned direct the. with- 
drawal of the complaint or, as the case may 
be,e itself make the complaint which the 
subordinate Gourt might have made under 
s. 476. Section 195, sub-s. (3) describes the 
relationship of the subordinate Court and 
the superior Court within the meaning of 
s.476-B. Thus, while s. 195 places a bar to 
the general rights of the members of the 
public to initiate a prosecution in respect of 
the offences mentioned.ins. 195, the func- 
tion of ss. 476 and 476-B is to lay down the 
way In which as regards the offences men- 
tioned in s. 195, sub-s. (1), cls. (6) and (c) that 
bar is to be removed and the ordinary right 
of a member of the public acquainted with 
the facts of the case restored to the Court 
concerned in which or in relation to a pro- 
ceeding in which the offence has been 
committed. There.is, in my opinion, nothing 
in the words of ss. 195, 476, 476-A or 476-B 
or in the combined effect of the operation of 
these sections to „warrant the view that a 
Civil or a Revenue Court acting under s. 476 
or s. 476-A. or s.476-B is thereby altered 
into a Criminal Court for purposes connected 
with such proceeding. 

In Bholanath v. Purna Chandra (2) it 
was held that proceedings for sanction 
under s. 195, Criminal P. C., though taken 
in a Civil Court, relate to a criminal matter 
and the Court has no power to direct pay- 
ment of costs in such cases. For reasons 
that will follow, it is unnecessary for the 
purpose in hand to consider whether the 
proposition that a Civil.Court has no power 
to -direct payment of costs in such 
cases is correct or not. But, inasmuch as it 
involves the theory that the proceeding 
taken in a Civil Court with a view to the 
granting of sanction (Note: this was a case 
of 1920 before the amendment of the Criminal 
P.C. in 1923) to prosecute is a criminal 


' proceeding, I consider, with the greatest 


respect, that it cannot be considered to be 
good law in the face of an overwhelming 
weight of authority in later cases to the con- 
trary. In reviewing the later cases on the 
point our task is considerably lightened by 
the exhaustive survey of all.the then avail- 
able case-law on the point by Dalip Singh, J., 
in his order of reference already referred 
to above which the learned Judge summed 
up by saying that it was clear énough that 
the weight of authority was on the side of the 
Allahabad view for the High Courts‘of Cal- 


(2) 25 C W N 661; 67 Ind. Cas. 730; A I R 1921 Cal. 
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cutta, Madras, Rangoon and Patna had fol- 
lowed the Allahabad view and also the Court 
of the Judicial Commissioners, Nagpur. 
Cases ‘of those High Courts alluded to by the 
learned Judge are In the matter of Bhup 
Kunwar (3); Salig Ram v. Ramji Lal (4); 
Aqdul Haq v. Sheo Ram (5). The last 
case is useful also for the purpose of showing 
that the alterations in s. 476 introduced by the 
Criminal P. C. (Amendment) Act, 1923, did 
not affect the arguments or the decisions in 
In the matter of Bhup Kunwar (3), 
Emperor v. Har Prasad Das (6), Emperor 
v. Karri Venkanna Patrudu, 36 Ind. 
Cas. 483 (7), Kuktu Singh v. Emperor (8) 
and Valab Das v. Maung Ba Than (9). 


“The general effect of the pronouncements 
made in these cages adjusted to the existing 
language of ss. 476, 476-A and 476-B and of 
s. 195 (1); cls. (b) and (e) is that where a 
Civil or a Revenue Court decides to institute 
or withhold a prosecution the appeal is to 
the Civil or the Reveune Court, as the case 
may be, and the revision, if any, therefrom 
to the High Court is also on the civil side 
under s. 115, Civil P. C.,'and not under s. 439, 
Criminal P. C. The main reason given by 
the Full Bench of the Lahore High Court 
in Dhanpat Rai v. Balak Ram (1) for not 
following this strong body of judicial opinion 
was the long standing course of procedure to 
the contrary inthe Punjab. In Burma we 
have not had such a course of procedure asin 
the Punjab where the ruling of a Full Bench 
of the Chief Court of the Punjab in Bishen 
Singh v. Amritsaria (10), to the effect that 
an application for revision in the Chief Court 
of an order passed on appeal granting or 
revoking a sanction granted under the provi- 
sions ofs. 195, Criminal P. C., by a Civil 
Court lay under s. 439, Criminal P. C., led 
the field. There is, therefore, no reason why 
we should not follow the view expressed by 
the High Courts of Allahabad, Calcutta, 
Madras, Rangoon and Patna in the cases 
cited above which, in my opinion, lay down 
the law correctly, 


(3)26 A 249(F B) 9 

(4) 28 A 554. 

(9) 49 A 536; 100 Ind. Cas. 376; AI R 1927 All. 
334; 28 Cr. D J 296; 25 A L J 569. 

(6) 40 C 477; 19 Ind. Cas. 197; 14 Cr. L J 197; 17 C 
WN (47; 17 CL J 245 (F BN. 

(7) 35 Ind. Cas. 483; A I R 1917 Mad. 971; 17 Cr. L 
J 515; 31 ML J 440.(7F B). - 

(8) A I R 1921 Pat. 94; 61 Ind. Cas. 643: 22 Cr. L 
J 403; 6P L J178;2PL 7609. ° 

(9) 1 R 372; 85 Ind. Cas. 362; A IR 1924 Rang. 54; 
26 Cr. L J 523. ; | 

(10) 5P_R_ 1908 Cr.; 7 Cr. L J 281;7 P W R1208 
Cr.;-103 PL R 1908 Cr, (F B). l 
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e rulings in Nasruddin Khan v, Em- 
peror (11) and Surendra Nath- Maiti v.. 
Sushilkumar Chakrabarty (12), have also 
practically re-affirmed the view expressed in 
Emperor-v. Har Prasad Das (6). Hamid 
Ali v. Madhu Sudan Das (13), does not. 
assist either one side or the other because, 
while one of the learned Judges forming 
the Djvision Bench expressed the view 
that an appeal under s. 476-B, Criminal P. C. 
must be dealt. with as an ordinary appeal 
under the Criminal P. C., the other learn- 
ed Judge held that the appealis triable as a 
miscellaneous civil appeal and is regulated 
by O. XLI, Civil P.C. The practice in the 
Courts in Burma has been to treat a proceed- 
ing under s. 476, Criminal P. C., in a ‘Civil - 
Court as a civil miscellaneous proceeding and. 
an appeal under s. 476 from an order of a 
Civil Court asa civil miscellaneous appeal 
and to deal with an application for revision 
of an order passed by a Civil Court under 
s. 476-B, Criminal P. C. under s. 115, Civil.. 
P. C. This practice, in my opinion, has been 
in due conformity with law. The correspond- 
ing practice on the criminal side to deal with. 
appeals under s. 476-B, Criminal P. C. and 
applications for revision of orders passed in 
such appeals arising out of an order passed 
by a Criminal Court under s. 476, according 
to the provisions of the Criminal P. C. is 
also correct. For these reasons the order 
which the respondent sought to execute 


-cannot be regarded but as an order passed 


by a Civil Court. 


The question as to the competency of 
a Civil Court to order payment of costs 
by one of the parties to an appeal to the 
other in an appeal which comes before it 
under s. 476-B, Criminal P. GC. does not 
arise in this case for the reason that, although 
a decree—the order in question in this case 
has the force of a decree—passed without in- 
herent jurisdiction can be declared ab initio 
null and void if proceedings in that behalf 
are taken as provided by law, the executing 
Court cannot challenge the validity of the 
decree if the party affected thereby ‘fails. 
to take such proceedings; S. A. Nathan 
v. S. R. Samson (14). In the result this. 
appeal fails and itis dismissed with costs; 
Advocate’s fee three gold mohurs. . 

(11) 53 C 827; 99 Ind. Cas. 124; A I R 1927 Cal. 98;. 
28 Cr. L J 92. 

(12) 59 O 68; 134 Ind. Cas. 1063; A IR 1931 
Cal. 604; 33 Cr. LJ 38; 35 C WN 775; (1931) Cr. Cas.. 
756: Ind. Rul. (1982) Cal. 23. : o 

(13) 54 355; 100 Ind. Cas. 351; A IR 1927 Cal 


284; 31°C W N 281. 
(14) 9 R 480: 135 Ind. Cas. 65: A IR 1931 


Rang.. 
292; Ind. Rul. (1932)-Rang. 17 (F B). S 
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Ba U, J.—The point that arises in 
“appeal is whether: the Civil P. ©. or the 
_ Criminal P. C. applies to an appeal from an 
order passed by a Civil Court under s. 476, 
Criminal P.C. The authorities on this point 
are not quite unanimous. So far as the 
High Courts of Calcutta, Allahabad and 
Patna are concerned, they agree that an order 
passed by a Civil Court unders. 476, Criminal 
P. C is revisable under s. 115, Civil P. ©. and 
not under s. 439, Criminal P. C.; Emperor 
v. Har Prasad Das (6); In: the matter of 
Bhup Kunwar (8), Abdul Haq v. Sheo 
Narain (5), Shiva Prasad x. Pahlad Singh 
(15) and Kuktu Singh v. Emperor (8). The 
same view was held by this Court in Valab 
Das v. Maung Ba Thar (9). But the view 
of the Madras High Court is, with due respect 
somewhat inconsistent. 


order passed by a Civil Court under s. 476, 
Criminal..P. O., is revisable under s. 115, 
Civil P. C., yet it holds that an appeal 
“from an order passed by a Civil Court should 
: not-be dealt with in accordance with the 
provisions of the said Code but in accord- 
ance with- those of the Criminal P. C. 
Janardana Rao v. Lakskmi Narasamma 
(16). One would have thought that the logi- 
cal effect of holding that an order passed by 
a Civil Court under s. 476, Criminal P. C., was 
revisable only under s. 115, Civil P. C., and 
not under s. 439, Criminal P. C. would be to 
hold that the Civil P. C. also’ governed an 
appeal from such anorder and notthe Cri: 
minal P. ©.. That is in effect what has 
been held by the Calcutta High Court in 
Nasaruddin Khan v. Emperor (11) and 
Surendranath Maiti v. Sushilkumar Chakra- 


barty (12), where the learned Judges said: 

“All applications under ss. 476, 476-A and 476-B 
originating in Civil Courts should be dealt with accord- 
ing to the provisions of the Civil P. C.” 


No case has been cited at the Bar and 
I have not been able to find any where 
the Bombay High Court has dealt with the 
point in question one way or the other de- 
finitely. The only High Court in India that 
has taken a view contrary to that of the other 
High Courts is the Lahore High Court. In 
Dhanpat Rai v. Balak Ram (1), it is laid 
down that an order passed under s. 476, 
Criminal P. ©. is open to revision under 
s. 439 of the same Code and not under s. 115, 
Civil P. C. whether the. order is passed by 
a Civil, Criminal or Revenue Court. With 


(15) AIR 1935 All. 696; 161 Iod. Cas. 322; 58 A 
85: (1935) A L J 943; 1936 A L R 259,8 RA 725. 

(16) 57 M 177; 147 Ind. Cas. 351; A I R1934 Mad. 
52; 35 Cr. L J 392; 65 M L J 873; 38 L W 940; 6R M 
330; (1933) M W N“1476; (1934) Cr,.Cas, 52° (I B): 
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Although it agrees. 
with the aforesaid High Courts that an 
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due respect I do not agree with this view.. 
To mind it is quite clear that an order 
passed by a Civil Court under s. 476, Ori- 
minal P. C., cannot be revised under s. 439, 
of the said Code. A High Court can review 
the order of an inferior Criminal Court only 


‘In revision under s. 439. A Civil Court 


does not become a Criminal Court by 
filing a complaint or refusing to file a 
complaint under s. 476,.Criminal P. C. or 
dealing with an appeal therefrom. What 
Court isa Criminal Court ‘is explained in: 
Chap. JI, Criminal P. C. If the revision of 
an order passed by a Civil Court under s. 476, 


‘Criminal P. ©. is necessary, it can be done 


only under s. 115, Civil P. ©. It therefore,. 
In my opinion, follows that if the Civil P. C. 
applies in the case of revisions, the sante. 
Code must apply in the case of appeals. 

Jt would, in my opinion, be greatly: 
illogical and would. at the same time be 
inconvenient in its consequences if it were- 
to hold, as has been held in Janardana 
Rao v. Lakshmi Narasamma (16), that the- 
Civil P. ©. should apply in the case of révi-. 
sions and that the Criminal P. C. in the case 
of appeals. Besides: no question of inno-- 
cence or otherwise of anybody is decided: 
under s. 476, Criminal P. ©. What is done: 
is that a Court enquires, if the materials be-. 
fore it are not sufficient, as to whether any 
offence of the nature set outin s. 195, Cri-- 
minal P. C. has been committed and, if so, 
whether it would be in the interests of justice 
that a complaint should be made, The act 
of filing or non-filing of a complaint is a. 
judicial act and as such is open. to review- 
by a higher Court. In reviewing such an 
act the higher Court should, in my opinion,. 
follow the procedure that generally governs its 
proceedings. If it were to follow some other: 
procedure the Legislature would have in my- 
Opinion said so clearly; but, instead, what the- 
Legislature has provided is that an appeal from 
a Civil Court shall lie to the principal Court- 
having ordinary original civil jurisdiction to. 
which appeals from the former Court ordi-. 
narily lie, and an appeal from a Criminal. 
Court to a Criminal Court. of higher jurisdic-. 
tion to which appeals from the former ordi- 
narily lie. This is, in my opinion, a clear- 
indication that the Courts should be gtiided 
by their respective Codes of procedure in 
dealing with proceedings arising out of orders . 
passed under s. 476, Criminal 'P. ©. If so. 
guided, a Civil Court has, in my opinion,. 
jurisdiction to*pass all necessary and conse-- 
quential orders. That is exactly what 
Mackney, J: did in-dealing with an. appeal. 
from an order passed- by the Assistant District. 
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‘Court of -Bassein under s. 476, Criminal P..C: 

Hor these,reasons. Iswotld dismiss the appeal. 
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oe ie -~ Appeal dismissed. 
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ALLAHABAD HIGH COURT 
“Stamp Reference in First Appeal No. 403 

“a > 081935 
_.* January 29, 1941 
“u, > BRAUND, J. | 
Baby; BALMAKUND GUPTA— 

- | + ` .DERENDANT—+APPELLANT ` 
ER C versus ` 
'SECRETARY or STATE—PLAINTIFF AND 
© ANOTHER—DEFENDANT— RESPONDENTS 

Gourt-fee—Appeal—Valuation—Suit for possession 
‘of land alleged to have been encroached upon by 
. -defendant and for demolition of building built upon 
"| dt—-Land valued at Rg. 6,000 and damages at Rs. 900 
~ Suit decreed — Appeal- by defendant— Defendant. if 
-can give his own valuation and assess court-fee accord- 
ingly on ground: that value of land is a question at 
issue in appeal: | 

When a-defendant seeks toset aside the whole decree 
‘the valuéof.the ,subject-matter in dispute must neces- 
-sarily, be the value ‘of the relief granted by the decree 

which the appellant wishes to disembarrass himself of. 
‘The value of the! relief granted which it is sought in the 
:appeal to get rid of, is the criterion for valuing appeal. It 
is not open to an appellant-defendant to avoid assessing 
- ‘his appeal’at its full valuation merely because it may 
prove, as aresult of the appeal itself, that the plaintiff’s 
„own valuation was excessive. It is not open to him 
first to decide the appeal in his own favour and then to 
‘value his appeal accordingly. 154 Ind. Cas. 125 (1), 
1 Ind. Cas. 670 (2), 120 Ind. Cas. 313(3) and 33 Ind. Cas. 
1602 (4), relied’ on. 

Plaintiff instituted a suit against the defendant for 
‘vacant possession ~of ‘the land alleged to have been 
-encroached upon by the defendant and for demolition of 
-the structure built uponit by the defendant. The land 

was valued at Rs. 6,000, and damages at Rs. 900. The 
“suit was decreed in its entirety. The defendant appealed 
-to set aside the whole decree and put his own valuation 
on the appeal .and paid. court-fee accordingly on the 


= yw 


‘ground that the question whether the property was, 
worth . Rs. 6,000 or not was itself at issue in ap- | 


eal : ys 
$ Held, that the value to the defendant appellant of 
:getting rid of the decree could-nôt be less than Rs. 6,000 
-and consequently the court-fee on appeal must be assess- 
‚ed according to the plaintiffs" “valuation of the subject- 
matter of the suit. 


St. Ref. in F. A: from the decision of the 
iSub-Judge, Bareilly, dated May 2, 1935. 


“Mr. L. N. Gupta, for the Appellant. 
` Mr.-A. M Khwaja, for the Respondents, 


Judgment —This is a first appeal from 


‘the Court of the Subordinate Judge of 
Bareilly in which a preliminary objection 
has been taken by the respondent to 
“the valuation of the appeal by the appel- 
lant, In order to decide this preliminary ob- 
jection it will be necessary to refer to the 
tacts, The suit was brought by the Secretary 


4 E ne a ih 
. kd 
> 195-1 ©; ` Rs 


State complaining that the deféndant’s - 
motor garage and showrooni: situated ini a7: 
busy thoroughfare of Bareilly city èn- 
croached upon Govt. land and the Secretary 
of State sought on that account an order 
upon the defendant, in effect, to pull down 


6 


' that part of it which trespassed on Govt. pro- 


perty. In addition he claimed damages. It 
is not necessary for the present- appeal to 
go thfough all the complicated facts in great 
detail It is sufficient.to tell the story in 
outline.only. The defendant in 1923 or 1924 


‘was minded to build this motor garage and 


showroom’and for that purpose he took on 
lease a piece of land. Having taken that 
piece of land, he started making prepara- 
tions to build* by laying foundation and 
digging drains and so forth. It wasthen . 
found, or claimed, by the Municipal Board 
of Bareilly that part of the site upon which 
he proposed to build was public land 
bordering on the road. According-to the 
Municipal Board, part of the building which -- 
the defendant proposed to put up actually =~ 
stood upon this public land, while a cer- 
tain further strip of land claimed by the 
Board would be rendered virtually use- 
less because of the building. There then 
ensued a long period of what, for -want of 
a better term, I will describe’ as negotia- 
tions. between the defendant and the Board. 
The Board maintained that the defen- 
dant was trespassing. on their property, 
while the defendant took the line of nego- 
tiating with the Board for a lease of so much 
of the ground as the Board said belonged 
tothem. But,in the meantime, the defen- 
dant went on putting up his building and 
it was completed at some date which I 
cannot fix precisely, but which was not 
very long after 1924. This led to a great 
deal of unpleasantness and the Board for 
long time adopted the attitude that, if the 
defendant chose to act in defiance of the 
Board, there was nothing that the Board 
could do but to demand that he pulled the 
building down altogether. For -a long time 
they. persisted in that  attitudée->and 
made repeated claims on the defendant 
under Act II of 1916 to demolish ~ 
the building. Eventually, however, owing 
to the intervention of the Chairman of the 
Municipal Board, some sort of arrangement 
was come to between the defendant and 
the Board under which the defendant paid 
to the Board a thousand rupees and it was 
proposed that a lease should be granted to 
him: of a sufficient part of the land in ques- 
tion to enable him to maintain. the build- 


ing. The matter. might have ended happily 


had 
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thousand rupees had been: received by the 
Municipal Board, put forward'a claim that 
the land was Nazul land, that in conse- 
quence the thousand rupees which had been 
paid in respect of it ought to be paid to 
Govt. and not tothe Municipal Board. This 
was countered by the Municipal Board by 


alleging that the thousand rupees was not . 


received by ‘them in respect of the price 
of the land at all, but was’ - merely 
a consideration for their having’ refrained 
from prosecuting the defendant under. 
Act II, of 1916 I am’ nót concerned 
at this stage with: the right’ and wrongs 
of those points of view, except to notice that 


"this argument between the Board and the 
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Commissioner ‘occupied - several further 
years... - -> 

Meanwhile, the defendant having built 
his building some time shortly after 1924 
has proceeded to carry on business there 
since then. It was not until September 17 , 1934 
tnat the Secretary of State took the step of 
bringing this suit against the defendant to 
‘eject him from that strip of land which it 
had been contended first by the Municipal 


Board and later by the Secretary of State, 


had been encroached upon :by the building 
he put up in 1924. It should perhaps be 
explained that the strip of land in dispute 
forms the ‘site of the whole of the front of 
the defendant's motor garage and showroom 
including its portico, embracing altogether a 
frontage of about 125 feet. As has been 
said before, the defendant's premises are in 
a busy thoroughfare of Bareilly. and it.is 
obvious from the plans that it constitutes a 
considerable commercial building. 
In those circumstances, the Secretary of 
State brought the suit claiming demolition 
and damages, He valued it at Rs. 6,900, as to 
Rs. 6,000 for the land, as to Rs. 900 in respect 
of damages. The actual area of the land 
encroached upon, in the sense that it con- 
stituted the site of the building itself, was 
125 square yards and the area of the land 


~+ which was not actually built upon but which 


was said to be rendered useless by the 
building, was some 250 square yards. In the 
written statement the. defendant pleaded 
that the plaintiff had exaggerated the value 
of the property in order to avoid the case 
being tried in the Munsif’s Court. ~ When 
the case came to be heard by the Subordi- 


- nate Judge of Bareilly in May 1935, he found `-- 


that the plaintiff was right and gave Him a 


: decree for.eVerything that he claimed in his : 
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at that point had it not been for the inpthr.- 
vention of the Commissioner of the Rohil- ’ 
` khand -Division. That officer; learning that a 


“with the defendant's 


-been..held that, in appeals in 


- valuing. an appeal. 
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“suit, that is to say, he ordered the defendant 


to pull down: so much .of<the ‘building as 
stood -upon the plaintiff's land. and to give 
the plaintiff vacant ‘possession -of that “land 
ang, moreover, he .gave'the plaintiff the dec- 
ree for damages he asked.for, -In the course ` 
of his“judgment the learned «Judge dealt 
, conténtion’ that the. 
value of the property had been ‘déliberately 
exaggerated and found, as a- fact, that the 
land was worth at least Rs 6,000. - He said, 
after giving his reasons : Wi” - 
“I hold that the area of the land in dispute is 361 
Square yards and’ that: its market-value is -about - 
a rie and that the suit is cognizable by. ‘this ~ 
ourt. hi ey 


The defendant then came “to; this Court 


in appeal asking to have the decree of the 


Subordinate Judge of Bareilly set aside jn -` 
He valued the appeal-at -. 
Rs. 1,800 and paid a court-fee on ‘tb of ' 


its entirety.’ 


Rs. 115. That is the valuation which is ċhal- E 
lenged. Now, what has.to be stated is “the 
amount or value of the- subject-matter in 
dispute.” When the dispute is at ‘the. stage 
of an appeal by a defendant who Seeks ‘to 
set aside the whole-decree then it appears to` 
me thatthe value of the subject-matter in 
dispute must necessarily be the. value of 
the relief granted by the decree. Which: the 
appellant wishes to disembarrass. himself of. 
In such a case, one has to ask .onesélf this 
question: “What is the value to the appel- 
lant of immunity from-the decree?” Upon 
the answer to that question must,.I ‘think, 
depend the value at which the appeal.ought 
to be assessed. In other words, one has to 
find out the value of the relief granted which 
it is sought in the appeal to get rid of, 3 

Itis not, I think, necessary for. me in 
this case to consider, and still less to ‘decide, 


. whether there is anything in the nature of 


a hard and fast rule that a defendant-appel- 
-lant is bound “to adopt’ the valuation “attri- 
buted by the plaintiff to his suit.-“It has 
been said that forthe purpose- of fixing the 
forum of a case, it is prima facie the 
Plaintiff's own valuation that must be looked 
ab. In Gaya Dei v. Tulsha Dei (1), it has’ 
; suits for. ac- 
counts, it isthe plaintiff's own valuation’ of 
the suit that-is material to be looked at-whén y 
] That can be“Teadily 
understood. In the case: in Banwari Lal v. 
Daya Sunker Misser (2); a plaintiff had 


. brought a suit against the defendant for ac- 
-counts and had obtained a decree—not for 


any specific sum of money but for the tak-- 


(1) ATR 1935 Oudh 296; 154 Ind. Cas, - 125; 1935 O 
W N 168; 10 Luck-587; 7.40440. -— - 
(2) 13-0 'W- N 815;1 Ind. Cas. 670. 
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ing of an account. The plaintiff had valued 
his suit af a certain figure, which was pre- 
sumably his estimate of what the accounts 
would show to be due to him. Before the 
accounts were actually taken, the defendant 
appealed. At that stage, accofdingly, it was 
impossible to say what, if anything, would 
ultimately prove due to the plaintiff. The 
appellant, therefore, paid a court-fee of 
Rs. 10 only, leaving any balance to be made 
up when the figures should have been ac- 
curately ‘ascertained. It was held that 
he could not do that, butthat he was bound 
by the valuation that the plaintiff had put 
upon the suit. That case has been followed 
in the Patna High Court in Deonandan. 
Misra v. Ganga Prashad (3) and in the 
Madras High -Court in Srinivasacharlu v. 
Perindevamma. (4). 

Itis true that the present case is not one 
involving the taking of accounts, but these 
cases do serve toshow that it is not open 
to an appellant-defendant to avoid assessing 
his appeal at its full valuation merely be- 
cause it may prove, as a result of the appeal 
itself, that the plaintiff’s own valuation was 
excessive. In the cases to which I have 
referred in the Calcutta, the Madras and 
the Patna High Courts it might well have 
turned out as a result ofthe appeal that, 
upon the taking of the account, either no- 
thing was due or that less was due than the 
plaintiff himself had ‘assumed in making his 
original valuation. Yet that was no reason 
why the appeal should not have been valued 
atthe full amount that the suit had been 
valued at. In the present case itis argued 
that one of the matters decided by the 
Judge in the suit, and consequently one of 
the matters in issue in the appeal, is whe- 
ther the property was worth Rs. 6,000 or not. 
It is said, therefore, that the appellant was en- 
titled to adopt his own view of the matter 
and to value his appeal at Rs. 1,800. It seems 
_tome that the same general principle ap- 
plies as has been adopted in the cases to 
which J have referred. It is not open to 
a defendant-appellant, so to speak, first to 
decide the appeal in his own favour and 
then to value .his appeal accordingly. 
Apart from that, however, there is an- 
other reason why in this case I am bound 
to conclude that this appeal is undervalued. 
Whatever may be the real value of this land 
——whether its value is Rs. 3,000, Rs. 6,000 or 


= Rs. 10,000 — what we have to consider is 


(3) 8 Pat. 906; 120 Ind. Cas. 313; A I R1929 Pat. 731; 
10 P L T 622; Ind. Rul. (1930) Pat. 25. 

(4) 39M 725; 33 Ind. Cas. 602; A I R1917 Mad. 668; 
30 ML J 402 (E B). 
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whit is the value of the relief which the 
appellant seeks, that is to say, what is the 
value to him of getting rid of the decree in 
its entirety. Now,if the decree stands in 
its present form what 18 the consequence’ to 
the defendant ? Obviously, he will havé to 
take down the whole of the front of the 
substantial and extensive garage and show- 
room which he had erected. If left in that 
condition, it would render the rest of his 
premises valueless. If not left in that condi- 
tion, it -would involve him in very substan- 
tial expense inre-constructing his building 
in sucha wayas not to encroach upon the 
land in question. In either case, it seems to 
me impossible, upon any reasonable view, 
to think that thé value to the defendant- 
appellant of getting rid of this decree can 
be less than Rs. 6,000. Upon that ground 
alone, I think that it is impossible for me 
to say that I think that this appeal is pro- 
perly valued. an 

In those circumstances, it is my duty 
under s. 12,-Court Fees Act, 1870, to require 


` the appellant to pay such additional - court- 


fee as would- have been payable had he 
valued his appeal at the sumof Rs. 6,900, 
and for that purpose under s. 10 (2) of the 
same Act, Ishall stay further proceedings in 
this appeal for a period of four weeks, or 
until such additional fee shall have been 
paid, whichever shall be the earlier. At the 
end of that period of four weeks or at such 
earlier time as the court-fee may have been - 


- paid, the appeal may be put into the list 


again. Presumably, when it is next heard, 
it will have to be heard before a Bench of 
two Judges, as it will then exceed the juris- 
diction of a single Judge. It is not neces- 


‘sary for me now to deal with any question 


of costs. They can be dealt with when th 
appeal is finally disposed of. s 


D. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No. 623 of 1939 
March 24, 1941 
HENDERSON, <). 
GOPAL VAKTA AND ANOTHER— 
DEFENDANTS Nos. 1 AND 2—APPELLANTS 
f VETSUS 
GOPAL MUNSHI—Ptaintirr AND 
OTHERS— RESPONDENTS i 
Bengal Tenancy Act (VIII of-1885), s: 86-A— 
Whether retrospective—If merely lays down rule of 
evidence—Abatement of .rent alone, whether sur- 
render—Interpretation of Statutes — Retrospective 
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Section 86-A is not retrospective. The section creatés 
2 rule of evidence which is so strong that it almost 
amounts to conclusive proof. The words “ his ten- 
ancy and rights therein shall be extinguished’, mere- 
ly emphasise the effect of the surrender. The actual 


abatement of rent’ alone is not sufficient to justify any ` 


inference of surrender and does not automatically take 
away the tenant’s rights. 

No doubt, whenever the intention is clear that the 
Act shall have retrospective operation, it must un- 
questionably be so construed even if the conseqttences 
may appear unjust and hard. But whenever the lan- 
guage of the Legislature admits of two constructions 
and if construed in one way results in too obvious 
an injustice, the Court acts upon-the view that such 
a result would never have been intended unless the 
Intention has been manifested in express words. 


C. A. from the appellate decree of the 
es Judge, Faridpur, dated February 8, 
1939. 


Messrs. Abinas Chandra Ghose and Ama- 
ee Nath Roy Chaudhuri, for the Appel- 
ants. Ji, 
"Dr. Nares Chandra Sen Gupta aud Mr. 

Jajneswar Mandal, for the Respondents. 


Judgment.—This appeal is by defen- 
dants Nos. 1 and 2. The plaintiff took 
settlement of the disputed land and two other 
plots inthe course of dearah proceedings. 
It has subsequently been ascertained that 
the disputed land was a reformation in situ 
of holding of the appellants. At the time 
of diluvion, they accepted an abatement of 
rent. On these facts, the Munsif dismissed 
the suit.- On appeal, the District Judge 
reversed this decision holding that the plain- 
tiff is entitled to succeed in view of the pro- 
visions of s. 86-A, Ben. Ten. Act. The 
question for decision in this appeal therefore 
is whether that section is of any use to the 
plaintiff in the present case. In this case it 
is to be noted that the diluvion and the 
abatement of rent took place before this 
section was enacted. It has accordingly 
been contended that the section has no retros- 
pective effect, and that the learned Judge 
was wrong in confining his attention merely 
to the date of the reformation in situ. 

The first point therefore, for decision is 
whether this section confers or takes away 
actual rights or whether it is concerned with 
procedure. C 
cluding words “his tenancy and rights there- 
in shall be extinguished.” In my judgment, 
the section creates a rule of evidence which 
“is so strong that it almost’amounts to conclu: 
sive proof. Ifthe intention of the Legislature 
were that the abatement of rent should auto- 
matically take away the tenant’s rights, the 
main part of thé section is redundant and 
meaningless. The words upon which Mr. 
Ghose relies merely emphasise the effect of 
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Mr. Ghose relies upon the con-, 
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the surrender. I must therefore hold that 
the section merely lays down a rule of evi- 
dence. In dealing with the question of retros- 
pecteve legislation, Maxwell considers the 
general rule im the words of Wright, J., in 
In re Athlumney Ex parte Wilson (1), at 
pp. 901 and 552 (vide pp. 189-190, 8th Edn.). 
These words are as follows: 

“No rule of construction is more firmly establish- 
ed than this; that a retrospective operation is not to 
be given toastatute so as to impair an- existing right 
or obligation, otherwise than as regards matter of pro- 
cedure, unless that effect cannot be avoided without 
doing violence to the language of the enactment. If 
the enactment isexpressed in language which is fairly 
capable of either interpretation, it ought to be constru- 
ed as prospective only.” 

Then again at p. 199: | .. . 

“The general principle however seems to be that 
alterations in procedure are retrogpective, unless there 
be some good reason against it.” 


There is no doubt that in the present case, 
to give retrospective effect to the present 
section would be to work injustice. 
In the first place, when the defendants 
actually took the abatement, they ran no 
risk in so doing. Their conduct would not 
of itself be evidence of surrender. Had there 
been that risk, they might have refused to 
take abatement. Then, in the second place, 
the rule does not apply in case where there 
is a contract to the contrary made by a. 
registered instrument. Similarly, they 
might have refused to take the abatement 
without such a registered agreement. No 
doubt, whenever the intention is clear that 
‘the Act shall have retrospective operation, 
it must unquestionably be so construed even 
if the consequences may appear unjust and 
hard, But whenever the language of the 
Legislature admits of two constructions and 
if construed in one way results in too 
obvious an injustice, the Court acts upon 
the view that such a result would never have 
been intended unless the intention has been 


manifested in express words. s 

Now, in the present case, I am not 
prepared to say that the only reasonable 
construction is to give the section retros- 
pective effect. On the contrary, the use of 
the present tense suggests the opposite. On 
this view, the learned Judge was wrong to 
apply this rule of evidence to the present 
case There remains the question of fact 
as to whether the appellants actually surren- 
dered their rights, This question was not 
decided by the learned District Judge, and 


-L very much doubt whether it was ever raised 


in his Court. However, Dr. Sen Gupta drew 
my attention to the evidence, and I am satis- 


(1898) 2 QB 547 (551-552); 67 L JQ B 935; 


(1) 
79 L T 303; 47 W R144; 5 Manson 322. 
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fied -that, there is no evidence which would 


“justify such a finding, There is admittedly 


1 


- ander cl. 27, r. 4— Judgment passed by High. Court - 


no direct evidence on the point. The only 
relevant fact is the actual abatement of rent. 
This: alone is clearly not suffigient to justify 
any such inference. In these circumstances, 
no useful purpose will be served by ordering 
aremand. The appeal is accordingly allow- 
ed. : The decree of the lower appellate Court 
is set aside and that ofthe Munsif restored 
with costs inall the Courts. 


Ss. Appeal allowed 


—— Anan 
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Companies Act (VII of 1913), s. 202- Appeal 
ander s. 202 from order of Single Judge of High 
Court passed on Original Side, if governed by Art. 151, 
Limitation Act (IX of 1908), and subject to s.12 of 
that Act— Appellant, whether entitled to deduct time 
requisite for obtaining copy of judgment appealed 
from where no such copy is required to be filed under 
gules of High Court- Letters Patent (Lah), cls. 10, 
27— Appeal from judgment passed by High Court 
in exercise of original civil jurisdicttion—forum and 
right of appeal given by Letters Patent—S. 12, 
Limitation Act (IX of 1908), «af applres—Rules 


in its appellate jurisdiction — Appeal under cl. 10— 
Rules under cl. 27, tf ‘special law’ within meaning 
of s. 29, Limitation Act (IX of 1908)-S. 12, Limi- 
tation Act (IX of 1908), if applies. 

Appeals from the orders passed by the High Court 
in the exercise of its original jurisdiction are govern- 
ed by Art. 151, Lim. Act, which is subject to's. 12, 
Lim, Act and,. therefore, the appellant is entitled, as- 
of right, to deduct the time requisite for obtaining 
eopies. Section 12, Lim. Act, therefore governs an appeal 
preferred under s. 202, Companies Act, from an order of 
a Single Judge of the High Court exercising original 
jurisdiction where the forum of appeal (as distinct 
from the right of appeal) is provided by the Letters 
Patent ; and hence the appellant in such cases is entitl- 
ed to exclude the "time requisite” for obtaining a copy 
of the judgment appealed against, even though under 
the rules and orders cf the High Court no copy of the 
judgment is required to be filed with the memoran- 
dum of appeal. 156 Ind. Cas. 668 (1) and 61 Ind. Cas. 
327 (5), Overruled, 109 Ind. Cas. 1 (2), relied 
on. [p. 453, col. 2; p. 455, col. 2.] , 

An appeal from a judgment passed by the High Court 
in-the exercise of its original civil jurisdiction whe- 
ther. ordinary .or extraordinary, in which not only the 
forum of appeal, but also the right of appeal is 
given by the Letters Patent is governed by Art. 151, 
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Lim. Act-which is subject to s. 12, Lim, Act. Hence 
in such a case the’ appellant is entitled to exclude 
under s. 12 the “time requisite ’’ for obtaining a copy, 
whether such copy is filed or not. [p. 455, col." 2.] 

The statutory rules framed by the High Court under 
cl. 27, Letters Patent, under the authority delegated 
to it by His Majesty who, in turn, was acting under 
the powers conferred on him by Act of Parliament 
ara a ‘special law.’ It follows, therefore, that by 
virtue of the provisions of s. 29, Lim. Act, s. 12 
goverrs appeals under cl. 10 from the judgments pass-, 
ed by the High Court in its appellate jurisdiction and, 
therefore, the “ time requisite ’’ in obtaining a copy ` 
of the judgment appealed from must be excluded, 
156 Ind. Cas. 668 (1), Overruled, 127 Ind. Cas. 161 
(6) ae 151 Ind. Cas. 107 (7), dissented from. [p. 497, 
col, 1.] 

[Case-law relied on.]} 


. Mr. R. L. Chowla, for the Appellant. 


| Messrs. B. K. Khanna, Bhagwat Dal, 
Nazir Ahmad, Shamsher Bahadur and 
Lakshman Sarup, for the Respondents. 


_ Tek Chand, J.—The facts of the case, 
which has given rise to this reference, are 
as follows : Some years ago, on a petition 
under s. 166, Companies Act, presented by a 
creditor of the Punjab Cotton Press Co. 
Ltd., the High Court. ordered that the 
company be compulsorily wound up. The 
proceedings in the winding- up are being 
taken before a Single Bench of the Court. In 
the course of these proceedings three orders 


. were passed on June 22, 1959, July 3, 1939 


and July 12, 1939 respectively. 

On August 2, 1939 an appeal from these 
orders was preferred by the Punjab Oo-- 
operative Bank Ltd. (which is one of the 
creditors of the company in liquidation) 
under cl. 10, Letters Patent, read with s. 202, - 
Companies Act. In the memorandum of 
appeal, it was stated that excluding the 
time spent in obtaining certified copies of 
the orders appealed against, the appeal was 
within limitation. Jt appears that an appli- 
cation for copies of the orders was made by 
the appellant Bank on June 22,1939. The 
copies were completed by the copyists on 
July 18, and were certified by the examiner 
on July 19,1939. The “time requisite” for 
obtaining the copies was therefore 28 days. 
When the appeal came up for.hearing before 
a Division. Bench of this Court, a preliminary 
objection was raised on behalf of the official 
liquidator of the Punjab Cotton Press that 
the appeal was time-barred. In support of 
this objection, reliance was placed upon r. 4 
of Chap. I-A of Vol. V of the Rules and 
Orders and a Full Bench decision of this 
Court in Jog Dhian v. Hussain (1). Rule 4 


` (1) 16 L 448; 156 Ind. Cas. 668; A I R1935 Lah. 
328: 37 PLR 504; 8 RL 16 (Œ B). ae 
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lays down that 
‘no memorandum of appeal preferred under cl. 10, 
Letters Patent, shall be entertained if presented after 
the expiration of 30 days from the date of the judg- 
ment appealed from, unless the admitting Bench in 
its discretion, for good cause shown, grants further 
time. Such memorandum of appeal need not be ac- 


Kd 
1 


companied by a copy of the decree, order or judgment . - 


appealed from .-.. 
It was pointed out that no prayer had 


been made by the appellant Bank tọ the 
_admitting Bench to extend time and ‘no 
-uch extension had, in fact, been granted, 
“ and that as it was not necessary for the 
appellant to file with the memorandum of 
appeal copies of the orders appealed from, 
the appellant was not entitled to exclude 
the days spent in obtaining these copies, as 
laid down by the Full Bench in the case 
cited. In reply, the appellant’s Counsel con- 
tended that this being an appeal from orders 
passed in the exercise of the original juris- 
diction of the High Court, the ‘period of 
limitation is 20 days from the date of each 
order appealed from, as provided in Art. 151, 
Lim. Act, which is subject to s. 12 of that 
Act and therefore the appellant was entitled, 
as of right, to deduct the “time requisite” 
for obtaining the copies. He admitted that 
under the rules it was not necessary to file 
with the memorandum of appeal copies of 
the orders appealed. from; he also admitted 
that the Full Bench in Joy Dhian v. Hussain 
(1) had ruled that in such cases the time 
spent in obtaining copies could not be deduct- 
ed, but he maintained that that ruling was 
contrary to the decision of their Lordships 
of the Privy Councilin J. N. Surty v. T. S. 
Chettyar Firm (2) which had been decided 
seven years earlier but to which the atten- 
tion of the Full Bench, apparently,-was no 
drawn. : 
The learned Judges of the Division Bench, 
while noticing that in Jog Dhian v. Hussain 
(1) the appeal was from the judgment of a 
Single Judge passed on appeal from an appel- 


late decree of a subordinate Court, whereas - 


the appeal in the present case is from orders 
passed by the High Court in the exercise of 
its original jurisdiction observed that the 
ratio decidendi of the Full Bench ruling 
applied equally to both kinds of appeals and 
that in view of the pronouncement of their 
Lordships in the case cited above, the matter 
required reconsideration by a larger Bench. 
Accordingly, they referred the following two 
questions for decision by a Bench of-five 
Judges; and this Bench has been constituted 
(2) 6 R 302; 109 Ind. Cas. 1; A IR 1928 P C 103 
55I A 161; 50 W N 479; 47 OL J 510; 26A L 
J 657; 32 C WN 845- 30-Bom. L R 812; 54 M 
J 696; 28 L W 207 (P ©). - 
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to pronounce its opinion thereon : i 
- (1) Does s. 12, Lim. Act, govern an appeal pre- 
ferred under s. 202, Companies Act, from an order 
of a Single -Judge execising original jurisdiction 
where the forum or appeal (as distinct from the 
right, of appeal) is arovided by the Letters Patent; 
and if so, is the appellant in such cases entitled to 
exclude the ‘tim@ requisite’ for obtaining a copy of 
the judgment appealed against, even though under the 
tules and orders of the High Court no copy of the 
judgment is required to be filed with the memorandum 
of appeal ? 

(2) Does s. 12, Lim. Act, govern appeals under the 
Letters Patent in which not only the forum. of appeal, 
but also the right of appeal is given by the Letters 
Patent; and is the appellant in such a case entitled 
to exclude under s. 12 the “time requisite’ for obtain- 


“ing a copy, whether such copy is filed or not ?” 


It may be stated at the outset that the 
case before us is of the ‘type described in 
the first of these questions. As stated a, 
ready, the orders appealed from were passe 
by a Single Bench of tkis Court in the 
course of the winding up of the Punjab Cot- . 
ton Press Co.:Ltd. From such orders an 
appeal is provided by s. 202, Companies Act, 
which reads as follows : 

«...appeals from any order or decision made, 
or given, in the matter of the winding up of a com- 
pany by the Court may be had in the same manner, 
and subject to the same conditions, in and subject to 
which, appeals may be had from any order or decision 
of the same Court in cases within its ordinary 
jurisdiction.” 

It will pe noticed that this section, while 
giving the aggrieved party the right of 
appeal -against orders passed in winding up, 
contains no specific provisions for the forum 
in which the appeal is to be preferred; nor 
does it prescribe any particular period of 
limitation for such appeals. It lays down, _ 
in general terms, that for such purposes the 
orders passed in the matter of the winding 


- up shall be treated as if they had been 


passed by. the same Court in cases within its 
ordinary jurisdiction. In determining the 
forum, and the conditions on which appeals 
from such orders lie, we have therefore to 
look outside the Companies Act. Thus, if 
the order is passed by a District Court, to 
which the proceedings in. the winding up 
have been transferred unders. 164 of the 
Act, the appeal would lie to the High Court 
under s. 39, Punjab Courts Act, and the 
period of limitation would be 90 days from 
the date of the order, as prescribed in 
Art. 156, Lim. Act, if, however, the winding- 
up is proceedings before a Single Bench 
of the High Court in the exercise of its 
original jurisdiction the forum of appeal 
would be a Bench of two or more Judges of 
the High Court under cl. 10, Letters Patent; 
and the limitation for such appeals in 20 days 
as laid down in Art, 151, Lim. Act. But 
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if the matter is being dealt with by a Bench 
of two or more Judges of the High Court, no 
appeal would lie from the order of such a 
Bench to any Court in India, but the ag- 
grieved party may appeal to His Majesty- 
in-Council in the manner and subject to the 
conditions laid down in s. 109, Civil P. C., 
or cl. 29, Letters Patent, and in such a case 
the application for leave to appeal must be 
made within 90 days of the order (Art. 179). 
It is clear, that the present case falls within 
the second of these classes.. The order under 
appeal had been passed by a Single Bench 
of this Court in the exercise of its original 
jurisdiction and therefore the case is govern- 
ed by Art. 151. But by virtue of s. 3 of the 
Act, that article, like all other articles in the 
schedule, is subject (inter alia) to the pro- 


visions of s. 12. Sub-s. (2) of that section. 


lays down that ° 
“ “in computing the period of limitation preseribed 
for an appeal, an application -for leave to appeal, 
and ‘an application for a review of judgment, the day 
on which the judgment complained of was pronounced, 
and the time requisite for-obtaining a copy of.the 
decree, sentence or order appealed from, or sought to 
be reviewed, shall be excluded.”? | . 


The combined effect of these provisions 
therefore is that the appellant is entitled, 
as of right, to exclude the period taken in 
obtaining the copies which, as stated above, 
is 28 days in thiscase. It is conceded, that 
if’ this period is deducted the appeal from 
each of the three orders appealed from is 


within time. „It was however argued that as- 
in an appeal from. the order of a Single. 


Bench toa Bench of two or more Judges of 
this Court, the appellant is not required to 
file copies. of. the orders appealed from, the 
time spent in obtaining such copies: cannot 


be said to be “time requisite’ within the _ 


meaning of s, 12. This question had been the 
subject of controversy in the Courts in India 
for a long time and divergent opinions had 
been expressed. .by different High .Courts. 
The matter however was set at rest by the 
Judicial Committee of the Privy. Council in 
J: N. Surty v. T. S. Chettyar Firm (2) where 
their Lordships overruled the decision of the 
Rangoon High Court in J. N. Surty v. T.S, 
Chettiar Firm (3), in which- it- had. been 


held that no period -of time can be’ regarded- 


as “requisite” within the meaning of s. 12 


(2) if it is not essentially necessary to obtain. 
a certified copy of the decree for-the pur: 


poses of the appeal, and an appellant, who so 
chooses to obtain a copy, cannot claim to 
exclude from the périod of, limitation the 
time. spent in obtaining it. Their Lordships 
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had that this view could not be supported 
by .the plain wording of the sub-section. 
After reviewing the course of decisions in 
India Lord Phillimore, who delivered’ the 
judgment of the Judicial Committee observed 
as follows: 


‘Their Lordships have now to return to the gram” 
matical construction of the Act, and they find plain 
words directing that the time requisite for obtaining 
the two documents is'to be excluded from computa- 
tion. Section 12 makes no reference‘ to the Civil P. C. 
or to any other Act. It does not;.say why the time is 
to be excluded but simply enacts it aş a positive direc- 
tion. If, indeed, it could be .shown that in some 
particular class of cases there could 'be-no object in 
obtaining the two documents, an argument might be 
offered that no time could be requisite for obtaining 
something not requisite. But this is not so. The decree 
may be complicated, and it may -be open to draw it 
up in ‘two different ways, and the practitioner 
may well want to see its form before attacking it by 
his memorandum of appeal. As to the judgment, no 
doubt when the case does not come from up-country, 


~the practitioner will have heard it delivered, but he 
_may not carry all the points of a long judgment in 


his memory, and as Sir John Edge says in Wajid 
Ali Shah v. Nawal Kishore (4) the Legislature may” 
not wish him to hurry to make a decision till he has 
-well considered it. There is force,‘ no doubt, in the 
observation made in the High Court that the elimina- 
tion of the requirement to obtain copies of the docu- 
ments was part-of a effort to combat the dilatoriness 
of some Indian practitioners; and their Lordships 
would be unwilling to discourage any such effort. All’ 
however that can be done as the law stands, is for 
the High Courts to be strict in applying the provision’ 
of exclusion.” 

“The word ‘‘requisite,’? is a strong word; it may 
be regarded as meaning something more than the 


` word required. It means “‘properly required,’ and 
"it throws upon the Pleader or Counsel for the ap- 
n the necessity of showing that no part of the 


elay beyond the prescribed period is due to his 
default. But for that time which is takenu 
in drawing up the.decree or by the officials of the 
Court in preparing and issuing the two documents, he is 
not responsible.’’ | 
After this clear pronouncement of their 


Lordships, it can no-longer be maintained: 


‘that:in appeal: governed by Art. 151 or other 


Article .of Sch. I, to which s. 12, Lim. Act,- 
applies the appellant is not entitled to the 
benefit of s. 12 in cases in which it is not 
necessary to file copies of the judgment, 
decree or order appealed from. To this ex- 
tent therefore Dayal Singh v. Budha Singh 
(5) and the other cases of this Court in which 


‘this has been laid .down must be taken to 


have been overruled. . The judgment of their 
‘Lordships in J. N. Surty v. T. S. Chettyar | 
Firm (2) was delivered in 1928. Seven years 

later, in 1935, the question was raised before 
a Full Bench of this Court in Jog Dhian v. 
Hussain. (1) on an. appeal under cl. 10, 
Letters Patent, from an appellate judgment 

(4) 17 A 213; A W N 1895, 61 (F B). 


(5) 2L 127; 61 Ind. Cas, 327; A I R 1921 Lah. 26; 
74 PLRI9YA ' , : 
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of a Judge sitting in Single Bench, when fhe 
appellant claimed exclusion of the time 
taken in obtaining copies under s. 12. The 
learned Judges, composing. the Full Bench 
held that the exclusion claimed could not be 
given for two reasons : (1) because s. 12 did 
not govern Letters Patent Appeal from the 
appellate judgments of a Single Bench of 
the High Court asthe period of limitation 
for such appeals was not prescribed in the 
Schedule of the Act, and s. 29 of the Act did 
not extend that section to appeals under the 
Letters Patent, and (2) because under the 


rules if was not necessary to file with the ° 


memorandum of appeala copy of the judg- 
ment appealed against and therefore the time 
spent in obtaining the copy of the order 
under appeal was not “time requisite” with- 
ins. 12. - 

In support of both these propositions the 
learned Judges cited with -approval Dayal 


-~ 


Singh v. Budha Singh (5) which they ol 


lowed. It appears that the attention of the 
learned Judges was not drawn to the decision 
of their Lordships of the Privy Council in 
J.N. Surty v. T. S. Chettyar Firm (2) 
according to which the second of the reasons 
given in support of the conclusion of the 
Full Bench could no longer hold good. It 
must therefore be held that the decision in 
Jog Dhian v. Hussain (1) is not correct in 
so far as it purported to lay down, in broad 
terms, that the “time requisite” for obtain- 
ing acopy ofthe judgment appealed from, 
which under the rules of the High Court 
need not be filed with the memorandum of 
appeal, cannot be excluded for the pur- 
poses of limitation in the: case of appeals 
- under the Letters Patent. As has been 
stated above, appeals from the orders pas- 
sed by the High Court in the exercise of its 
original jurisdiction are governed by--Art. 
151, which is subject to s. 12, and there- 
fore the appellant is entitled, as-of.right, to 
deduct the time requisite for obtaining 
copies. I would accordingly answer the first 
question in the affirmative. The second 
question deals with cases in which not only 
the forum of appeal, but also the right of 
appeal is given by the Letters Patent and 
mot by any other enactment. This question 
covers two different .classes. of cases : (a) 
where the judgment under appeal. was 
passed by the High Court in the exercise of 
‘its extraordinary original civil jurisdiction, 
i. e, when a suit had been removed by the 
. Court from a subordinate Court and had 
been tried and determined by it under cl. 9, 
Letters Patent, and the right of appeal as 


well as the forum is provided for in cl. 10; . 
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or (b) where the judgment had been passed 
in the exercise of the appellate jurisdiction 
of the High Court on appeal from an origi- 


nal oran appellate decree or order of a sub- 
ordinate Court. 


So far as cages falling within class (a) are 
concerned, the answer to the question is 
simple. Such cases are obviously governed 
by Art. 151, Lim. Act, which prescribes the 
period of time within which appeals from 
decisions or orders passed by any of the. 
High Courts mentioned therein in the exer- 
cise of its original jurisdiction, must be 
preferred. It will be seen that this article is 
‘governed in its terms- and applies equally to 
all appeals from decrees or ordere passed 
by the High Court in the exercise of its ofi- 
nal jurisdiction whether ordinary, or extra- 


‘ordinary, or specially confarred by a statute 


to try and determine particular types of 
cases, (e. g., matrimonial, insolvency, com- 
pany, etc.). This being so, and as shown 
above Art. 151 being subject to s. 12, the 
“time requisite” for obtaining the copies 
must be excluded in appeals described in 
class (a) above. 


‘ In cases falling in class (b), the appeal is 
from the judgment of the High Court passed 
on its appellate jurisdiction. Schedule I, 
Lim. Act, does not contain any provision 
dealing -with them, but for such appeals 
the period of limitation is provided in r. 4 
of ‘the rules, framed by the High Court 
under cl. 27, Letters Patent, and is 30 days 
from the date of the judgment appealed 
from. Section 3, Lim. Act, in terms, extends 
the operation of s: 12 only to those cases in 
which the period of -appeal is provided in 
Sch. lof the Act, and ‘is therefore, of no 
assistance. But by s. 29, Lim. Act (as amend- 
ed by Act X of 1922) the provisions of cer- 
tain sections, including s. 12, have been made 
-applicable to: 

‘special and local laws for the purpose of determining 
the period of limitation prescribed for any ..appeal...... 
by any such local or spscial law......in so far as, and 
to the extent to which, they are not expressly excluded 
by such special or local law.” 

The question for consideration, therefore, 
is whether the Letters Patent and the rules 
framed thereunder by the High Court are a 
“special law” within the meaning of s. 29. 
Ifthe answer to this question is in the 
affirmative, s. 12 will be applicable; if it is 
in the negative, that section will not apply. 


‘The Full Bench in’ Jog Dhian v. Hussain 
(1) has held that this is not a “special law” 


and in doing so it followed an obiter dictum 
of Cunliffe, J., of the Rangoon High Court in 
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Abdul Ganny v. I. M. Russell (6) at p. 395, 
where the learned Judge observed : 

“The question, therefore, seems tome whether the 
rules made by a High Court under its Letters Patent 
and by virtue of the Civil P. C. amount toa special or 
local law. In my opinion they do not. I think that 
the expression ‘‘special or local law’’ecannot possibly 
be applied to rules under the Letters Patent of a High 
Court. The Letters Patent themselves constitute 
neither a special nor a locallaw. They are a charter 


from the Crown. The Civil P. C., is a general law in 
gari materia with the Lim. Act.” 

“In my opinion, High Court rules approximate very 
zlosely to bye-laws. They can be altered at will. They 


can be canvassed. They are subordinate and domestic 
enactments,” 


This dictum has also been approved and 
followed by the Patna High Court in Mukund 
Mahto v. Niranjan Ch akravarty,151 Ind. Cas. 
107 (7). With great deference, T am unable to 
accept the reasoning or conclusion of 
Cunliffe, J, as corgect. It is no doubt true 
that the Lahore High Court, like the other 
High Courts in India, was not brought into 
existence directly by an Act of Parliament. 
It was “established and erected” by Let- 
ters Patent granted by His Majesty, King 
George V under the authority expressly 
conferred on him by the Govt. of India Act, 
1915 (5 and 6 Geo. v. Chap. 61). Section 113 
of that Act laid down that : ; ; 


| “His Majesty may, if he sees fit, by Letters Patent, 
establish a High Court of Judicature in any territory 
in British India, whether or not included within the 
limits of the local jurisdiction of another High Court, 
and confer on any High Court so established any such 
jurisdiction, powers and authority as ara vested in, or 


may be conferred on, any High Court existing at the 
commencement of this Act, ete.” 


Four years later, on March 21, 1919, His 
Majesty granted the Letters Patent consti- 
tuting a High Court for the provinces of 
the Punjab’ and Delhi. In the Preamble 
: of the Letters Patent, it is expressly stated : 

“Whereas by an Act of Pailiament in the fifth and 
sixth year of our reign, and called the Govt. of India 
Act, 1915, it was, amongst other things, enacted that 


it shall be lawful for us by Letters Patent to establish 
a Higa Court, ete.” 


The Letters Patent of the Lahore High 
Court are, therefore, not a charter granted 
by the Crown in the. exercise of the Royal 
prerogative, independent of, and apart 
from the authority of Paliament. They were 
on the other hand, a charter issued directly 
under the power delegated to the King by 
Act of Parliament. Section 27 of these Let- 
ters Patent authorized the High Court, 
from time to time, to make rules and orders 
for regulating the practice of the Court and 
for other purposes specified therein. By 


virtue of the power so conferred; the High 
(6) 8 R 380 (395)- 127 Ind. Cas. 161; A TR 1930 Rang. 
228; Ind. Rul. (1930) Rang. 337 (F B). 


(7) 151 Ind. Cas. 107; AIR 1934 Pat. 353; 15 PL 
T 301;7 RP 64, 


_ 


PUNJAB CO-OP. BANK V. PUNJAR GOTTON PRESS CO. (LAH) 


“which Parliament 


19510 


Cort framed r. 4, which prescribes a period 
of 30 days for preferring appeals under. 
cl. 10, Letters Patent. These rules are there- 
fore, statutory rules and have the same 
binding force as an enactment ofthe Legis- 
lature itself. It has been said that ‘these 
rules approximate very nearly to bye- 
laws” and may be changed by the High 
Uourb at will. But as observed by Lord 
Abinger, ©. B. in -Hopkins v. Mayor of 
Swansea (8) at p. 640: 

“A bye-law, regularly made by a corporate _body 
under its charter, has the same effect within its limits, 
and with respect to the persons upon whom it lawfully 
operates, as an Act of Parliament has upon the subjects 
at large.” | ; | 

Similarly, it has been laid down in Gosling 
v. Veley (9) that : l 
“a bye-law though made by, and applicable to, a 
particular body, is still a law, and differsin its nature 
from a provision made on, or limited to, particular 
occasions; if isa rule made prospectively, and to be- 
applied whenever the circumstances arise for which 
it is intended to provide.” 

- In Kruse v. Johnson (10) Lord Russel, C. J. 
remarked : 

“A bye-law...... 1 take to be an ordinance affecting 
the public, or some portion of the public, imposed by 
some authority clothed with statutory powers, orderin 
something to be done or not to be done, and accompani 
by some sanction or penalty for its non-observance. It 
necessarily involves restriction of liberty of action | by 
persons who come under its operation, as bo acts which, 
but for the bye-law, they would be free to do or not to 
do so as they pleased. Further, if involves this 
consequence, that, if validly made, it has the force of 
law within the sphere of its legitimate operation.” 

In the well-known case in Willingale v. 
Narris (11) at p. 64 Lord Alverstone, C. J 
observed : l 

“Where a statute enables an authority to make 
regulations, a regulation made under the Act becomes 
for the purpose of obedience or disobedience a provision 
ofthe Act. The regulation is only the machinery by 


has determined whether certain 
things shall or shall not be done.” ; 


In India the question arose directly in 
Neelratan” Ganguli v. Emperor (12) at 
p. 975 where Rankin, C. J. and Pearson, J. 
held that the Emergency Powers Ordinance, 
II of 1932, promulgated by the Governor- 
General under powers conferred on him by 
s. 72, Govt. of India Act, 1915, was a ‘special 
law’ within the meaning of s. 29, Lim. Act. 
Similarly, under the Govt. of India Act, 
1935, the Governor-General, as well as the 


(8) (1839) 4M & W 621 (640); 8L J Ex. 121;51 R 
R 739 - 


(9) (1847) 7 Q B 451. 

(10, (1898) 2 Q B 91:67 L JQ B782; 78 L T 647 
46 W R630; 62 J P 469; 14 TL R416. 

(11) (1909) 1 K B 57 (64); 78 L J K B 69; 99 L T 830; 
12 J P495; 7LGR 76; 21 Cox C 0737;235 TLR- 


19. 

(12) 600 571 (575); 143 Ind. Cas. 802; AI R 1933 
Cal. 124; 34 Cr. LJ 633; 37 G W N195; Ind. Rul. 
(1933) Cal. 478, 
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Governors of Provinces, have been efven’ 
the power, in certain circumstances, to pro-: 
mulgate ordinances independent of the 
Legislature, and it is specifically : provided ` 
that such ordinances ‘‘have the same effect 
as an Act of the Legislature.” It cannot be. 
contended that these ordinances are not 
‘law.’ They, as well as bye-laws, rules and 
regulations promulgated or enacted by 
proper authority under the power conferred 
by the Act of the Legislature are ‘instances 
of ‘delegated legislation’ and are as much a 
part of the “law” as enactments passed by 
the Legislature itself. And where any of 
such ordinances, bye-laws, rules or regula- 
tions deals witha particular subject they. 
are a “special law.” 
tioned that ins. 27 (a), General Clauses Act 
X of 1897, as amended by the Govt. of India 
(Adaptation, of Indian “Laws) Order, 1937, 
“Indian Law” is defined as including any 
law, ordiance, order, bye-law, rule or re- 
Sulation passed or made at any: time by 
any competent legislative authority or person 
in India, < È 
For all these reasons, it must be held 
that the statutory rules framed by the High 
Court under cl..27, Letters Patent, under 
the authority delegated to it by His Majesty 
who, in turn, was acting under the -powers 
conferred on him by Act of Parliament are 
a ‘speciallaw.’ It follows therefore that by 
virtue of the provisions of s. 29, Lim. Act, 
s. 12 governs appeals under cl. 10 from the 
judgments passed-by the High Court in its 
appellate jurisdiction and therefore.the ‘‘time 
requisite” in obtaining a. copy of. the judg- 
ment appealed from must be excluded. I 
would, accordingly, hold that Jog Dhian v. 
Hussain (1) did not lay” down the law cor- 
rectly and would answer the second question , 
also in the affirmative. The case will be re- 
turned to the Division Bench for decision of 
the other points involved. | 


Dalip Singh, J.—I agree. 
Bhide, J.—I agree. 
Blacker, J.—I agree. 
Sale, J.—I agree. 


Answer accordingly. . 


` 


~ -$ 
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‘ALLAHABAD HIGH COURT. ; 
Civil Revision Case No. 398 of 1940 
| ` April 17, 1941 
_ COLLISTER; J. | 
“RAMA KANT—OsysEctToR—APPLICANT 
+ versus 
Smt. BI CHANDRA KRIN—OppositTE 


PARTY l 

Government of India Act; 1935, (25 d& 26 Geo, V 
Ch. 42), s. 60 (1) (a)—Provincial Act, when must be 
taken to have been passed. i ' 

The Chambers by themselves do not constitute the 
Legislature ; it is ‘constituted by the Chambers plus 
His Majesty’s representative, and, therefore, it cannot 
be said that any local Act js ‘‘ passed ”” until it re- 
ceives the assent of the Governor. Consequently a 
local Act must be taken to have been passed on the 
date on which it-receives the assent of the Governor. 
Ex parte Rashleigh ; In re Dalzell (1), relied on, 


C. R. Case from the decigion of the District 
Judge, Bareilly, dated October 19, 1940. 


Mr. G. S. Pathak, for the Applicant. 
Mr. S. K. Ghose, for the Opposite Party. 


Order.—This is a debtor's application 
in revision under s. 75, Pro. Insol. Act. The 
opposite party applied to have the applicant 
adjudged insolvent. The applicant contend- 
ed that be was an agriculturist and was 
protected by the provisions of s. 3 of Act X, 
of 1937. The question before the Court was 
whether the applicant was an “agriculturist”’ 
at the date of the passing of the Act with- 
in the meaning of s. 3 (1). The Bull was 
passed by the Legislature in October 1997, 
It was assented to by the Governor on Decem- 
ber 20, 1937-and it. came into :force on Janu- 
ary 1, 1988 Admittedly, in October 1937, 
the applicant was not an agriculturist within 
the meaning of the Act. and admittedly-he 
was an agriculturist within, the meaning of 
the Act by December 20,1937. The Insol- 
vency Judge was ofopinion that the words 
“the date of-the passing of this Act". mean 
the date on which it was passed by the 


Legislature, which, as I have already said, 


was some date in October 1937 when the’ 
applicant was not aii agriculturist. The 
applicant’s objection was accordingly -disal- 
lowed. He appealed, but the learned Dis- 
trict Judge has dismissed the appeal. Hence 
this revision. 

I do-not think that the Insolvency Judge ` 


.was right in holding that the Act was 


“passed” in October 1937. Section 60 (1) 
(a), Govt. of India Act;. 1935, provides that, 
in’ the “United Provinces there shall be a 
Provincial Legislature which shall consist of 
His Majesty represented by the Governor 
and two Chambers. Thus the Chambers by 
themselves do not constitute the Legislature}. 
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it is constituted by the Chambers plus His 
Majesty’s representative, and therefore it 
cannot be said that any local Act is “passed” 
until it receives the assent of the Governor. 
In Halsbury’s Laws of England, Edn. ¢2, 
p. 910, para. 661, we read : “The expression 
passing of the Act’ refers to the date at 
which the Royal Assent is given 8 


| 1 # do not however propose 
to interfere in the exercise of my revisional 
powers. It appears that the applicant deli- 
berately divested himself of his property 
between October and December 1937 and he 
therefore deserves little sympathy from this 
Court. Moreover, Act X, of 1937 is admittedly 
no longerin force. I dismiss this applica- 


tion, but I make no order as to costs. The 
interim stay order is discharged. 
D. Application dismissed. 


(1) (1875) 2 Ch. 9(12); 45L J Bk. 29: 34 L T 193: 24 
WR 495, we 


SIND CHIEF COURT 
Confirmation Case No. 22 of 1940 in 
Criminal Appeal No 147 of 1940 
September 20, 1940 
Davis, ©. J. AND WESTON, J. 
MUHAMMAD BAKHSH—APPELLANT 


VETSUS 
= EMPEROR—Oppositz PARTY 

Evidence Act (I of 1872), ss. 18 to 21, 24 to 26— 
Ss. 18 to 21, applicability of, to admissions in criminal 
cases—Incriminating statements not admissible as con- 
fessions, af admissible under ss. 18 to 21—Admissions 
—Rejection of, when made under particular circum- 
stances—Criminal trial—Confession—What is—Evi- 
dence — Hxira-judicial confessions — Evidentiary 
value—Penal Code (Act XLV of 1860), s. 302—Sen- 
tence of death —Cruel and wanton murder— Fact that 
wt was committed by ignorant men excited by commu- 
nal feelings is no ground for reducing sentence. 

There is nothing in ss. 18 to 21, Evi. Act, to suggest 
that they apply to civil cases and civil cases only. They 
apply also to admissions in criminal cases. Consequently 
incriminating statements not admissible as confessions in 
evidence will not necessarily be excluded. They may 
be admissible as admissions against intérest under ss. 18 
to 21, Evi. Act.. 187 Ind. Cas. 576 (5), referred to. [p. 
461, col. 1.] 

Tt is an ordinary rule of prudence that a court should 
reject an admission made by an accused under such 
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circtanstances that, if the admission amounted toa 
confession, it would be excluded by any of the ss. 24 to 
26, Evi. Act. [p. 463, col. 1.] 

No statement that contains self-exculpatory matter can 
amount to a confession, if the exculpatory statement is of 
some fact which if true would negative the offence 
alleged to be confessed. Moreover, a confession must 
either admit in terms the offence, or at any rate sub- 
stantially all the facts which constitute the admission 
of gravely iucriminating fact, even a conclusively in- 
criminating fact is not of itself a confession, 180 Ind. 
Cas. 1(T), relied on. [p. 460, col. 1.] 

Extra-judicial confessions are to be regarded with 
caution, but it does not follow that they are always 
to berejected. They may be made in such circum- 
stances as to leave no reasonable doubt as to their 
truth. [p. 461, col. 2.] 

Sentence of death awarded for the cruel and wanton 
murder cannot be reduced to one of transportation for 
life on the ground that that the murder wasone commit- 

wed by ignorant men disturbed and excited by the events 
of the days when communal feeling was extreme. [pe 
[p. 462, col. 1.] 


C. C. in Cr. A. against the conviction 
and sentence of death passed by the Sessions 
Judge, Sukkur, dated June 12, 1940. 


“Mr. D. N. O'Sullivan, for the Appellant. 


Mr. Partabrat D. Punwani, Advocate- 
General, for the Crown. 


Davis, C. J —The appellant in this case 
is one Muhammad Bakhsh, and he has been 
convicted by the Sessions Judge of Sukkur 
of the murder of one Rangalmal and sen- 
tenced to death. The case also comes before 
us for confirmation of the death sentence. 
The case for the prosecution briefly is that 
Rangalmal, a Hindu hawker, used to go out 
daily in the morning on his rounds and re- 
turn late in the afternoon and that on the 
late afternoon of January 25, 1940 he did 
not return. Rangalmal used to live with his 
brother Gelomal, but when Rangalmal did 
not return, Gelomal became anxious, for, in 
those days, Hindus were being murdered, so 
he and his cousin Lomomal went outside the 
village and called out the name of Ragalmal, 
but they got no answer. Gelomal being 
afraid to venture out further alone went to 
a Muhammadan fellow villager called Khan- 
wand Bakhsh and asked him to go with him 
in search of his brother. They went first to 
Tahar village but Rangalmal had left and 
they were leaving the village when they met 
one Allahdino who told them that he had 
seen the body of a man lying on the track in 
what was called the Black Block. Gelomal 
and Khanwand Bakhsh went there and 
found the dead body to be that of Rangalmal 
and returned to their village and told their 
Mukhi Taromal. They then informed the 
Wadero. of the village Maluk Khan, and he 
sent a man to fetch the other Waderos 
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N awabhan and Dur Muhammad Khan nd 
the pagi Khanwand Bakhsh. All these 
men then went to the scene of the offence 
. and at midnight Gelomal was sent to make 
a complaint ‘at Pano Akil Police Station. 
Gelomal, however, first went to his village 
to fetch a Muhammadan companion and 
made his complaint at Pano Akiliat 8 a. M. 
In the meantime the others remained near 
the body guarding the foot- prints and at 
la.m., Sardar Khan Bahadur Alli Murad 
Khan arrived. 

In the morning Khanwand Bakhsh, the 
pagi, started to track the footprints. He 
found a shoe and some baked gram, three 
sets of footprints, two of which, were of 
naked feet, he recognized to be of the appel- 
lant and Khanwand Bakhsh, the son of Lal 
Bakhsh. These footprints were round the 
body and by following them the pagi came 
to the donkey of the deceased tied to a tree 
with an axe wound on its forehead. The 
pagi accompanied by Maluk Khan and 
Nawab Khan traced the footprints to the 
appellant’s village while Khan' Bahadur 
Sardar Ali Murad Khan remained at the 
scene of the offence. When Maluk Khan 
and his companions got to the appellant’s 
village they saw the appellant standing out- 
side his house and they noticed blood stains 
on his clothes. They taxed him with this 
offence and after some hesitation he admitted 
that he had committed it. They took him back 
to the scene of the offence where Khan 
Bahadur Sardar Ali Murad Khan was 
waliting.. The Sub-Inspector who had set 
out for the scene of the offence met the party 


who were bringing the appellant with them ` 


and he made a mashirnama of the appel- 
lant’s clothes, attached them, recorded the 
statements of Maluk Khan, ‘Nawab Khan 
and Khanwand Bakhsh tracker. | He then 
went, to the scene of the offence, made a 
mashirnama of the tracks and Khan Baha- 
dur Sardar Ali Murad Khan was ‘one of the 
mashirs. The Sub-Inspector had sent for 
the medical officer who arrived. and held a 
post mortem on the spot, and the Mukhtiar- 
kar and First Class Magistrate, Fano Akil, 
also came. A bloodstained axe was found 
near.the donkey. | 

“The appellant made what is characterized 
as a confession of a self-exculpatory nature 
before the Mukhtiarkar and First Class 
Magistrate, Pano Akil. In this ‘statement 
the appellant said that he and Khanwand 
Bakhsh were standing with their cattle on 
the forest track when. Rangalmal, came 
along. They asked him for a pice worth 
of dates but he abused them and attacked 
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the appellant with a stick whereupon Khan- 
wand Bakhsh threw  Rangalmal to the 
ground and he, the appellant, struck him 
on the head with an axe. Khanwand 
Bakhsh then took the axe which the appel- 
lant had religquished and struck Rangalmal 
with it. Khanwand Bakhsh left the village 
in the morning to go to the State where he 
lives. The prosecution, however, contend 
that the statement of the appellant, so far 
as it exculpates him, is untrue, for the cir- 
cumstantial evidence ‘shows that the donkey 
was first struck, that Rangalmal ran for his 
life, was overtaken by the two accused and. 
killed. The appellant retracted his confes- 
sion and in Court said that it had been 
extorted from him. He said that. Nawab 
Khan, Maluk Khan and Khanwand Bakhsh. . 
were his enemies because of a broken . betro- 
thal and he denied the blood-stained clothes 
were his or that he went that day near the 
scene of the offence. 

There can be no doubt that Rangalmal 
was killed. The medical evidence shows 
that there were nine injuries: eight of 
these were incised wounds and each “of the: 
first three injuries was sufficient in the 
ordinary course of nature to cause death. 
The mashirnama and the evidence of the. 
mashir Khan Bahadur Sardar Ali Murad 
Khan shows that the body was lying bet- 
ween the forest boundaries on the track. 
badly cut about the head. Gelomal identi- 
fied the body as that of his brother. There: 
can be no doubt that Rangalmal was mur- 
dered, and there is no “reason to doubt the: 
account given by Gelomal of his brothers 
movements. The question .then to be con- 
sidered is whether the appellant took part- 
inthis murder. The most important evl-. 
dence against the appellant is that of foot=- 
prints, the extra judicial confession to the- 
Waderos and the statement, described by the 
learned Judge to be of an exculpatory 
nature, made by the appellant before the- 
First Class Magistrate on January 26, at 
Pano Akil, and the blood stains on his clothes.: 

We think it better to deal first with. 
the confession, because the learned Judge- 
relied on this so far as it implicated the. 
appellant and rejected it so far as it excul- 
pated him; and it is argued before us that 
since the: judgment ofthe Privy Council in. 
Narayana Swami v. Emperor (|) a confes- 

(1)(1939) Kar. (P C) 123 Sup; 180 Ind. Cas.1; AIR 
O L R 134; (1939) M W N 185; 40- 
Cr. L J 364: 11 R P C 166; 1939.0 W N 282; PLT 
265; 49 L W 349; 430 W N 473; (1939) A L J 298; 41 
Bom. L R428 41P LR 272; 690L J 273; 5 BR 


449; (1939) 1M LJ 756; 18, Pat. 234; 66 IA 66; 6CL 
T 25(P C). 
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‘sion must be accepted or rejected as a whole, 
and itis not now possible for a Court to 
read a confession with ‘other evidence on 
the record and accept that part of it which 
it believes to be true and reject titat 
part of it which it believes sto be false 
That judgment of the Privy Council has 
already been much discussed from the 
point of view whether s. 27, Evi. Act, is 
repealed pro tanto by s. 162, Criminal 
P. C., which the Privy Council now hold 
applies to accused or at least witnesses 
who ‘subsequently become accused, as to 
witnesses at the trial, and already there are 
differing decisions of the High Courts on the 
point. The Madras and Nagpur High Courts 
hold that s. 27, Evi. Act, is quite indepen- 
dent of s. 162, Criminal P. C. In re Subbiah 
Tever (2), Motilal Ruransao v Emperor (3), 
but the Lahore High Court takes a different 
view: Hakam Khuda Yar v. Emperor (4). In 
the course of that judgment, however, the 


question whether a statement which contains. 


Self-exculpatory matter can amount to a con- 
fession was considered. Their Lordships of 
the Privy Council said in this connexion in 
Narayana Swami v. Emperor (|) : ` 

“In view of their Lordships’ decision that the alleged 


-statement was inadmissible by reason of s. 162, the 
appellants’ contention that it was inadmissible as a 
confession under s. 


25, Evi. Act, becomes un- 
necessary. As the point was argued, however, and as 


‘there seems to have been some discussion in the Indian 


Courts on the matter it may be useful to state that in 


‘their Lordships’ view no statement that contains self- 


exculpatory matter can amount to a confession, if the 
exculpatory statement is of some fact which if true 
would negative the offence alleged to be confessed. 
Moreover, a confession must either admit in terms the 
-offence, or at any rate substantially all the facts which’ 
‘constitute the offence. An admission of gravely incri- 
minating fact, even a conclusively incriminating fact 
“is not of itself a confession, e.g., an admission that-the 
-accused is the owner of and was in recent possession 
of the knife or revolver which caused a death with no 
‘explanation of any other man’s possession. Some con- 
fusion appears to have been caused by the definition of 
-confession in Art. 22 of Stephen's ‘Digest of the Law of 


Evidence’ which defines .a confession as an admission. 


made at any time by a person charged with a crime 
Stating or suggesting the inference that he committed 
that crime. If the surrounding articles are examined 
it will be apparent that the ledrned author after deal- 
ing with admissions generally is applying himself to 
admissions in criminal cases, and for this purpose de- 
fines confessions so as to cover all such admission; in 
order to have a general term for use in the three follow- 
ing articles confession secured by inducement, made 
upon oath, made under a promise of secrecy. - The 


-definition is not-contained in the Evi. Act, 1872: 


(2) IL R (1939) Mad. 947; 184 Ind. Cas. 593: AIR 

1939 Mad. 856; 41 Cr. L J 41; (1939) 2M L J 455; 50 L 

"W 318; (1939) M W N 1000; 12R M469. 

+ (3) ATR 1940 Nag. 66; 185.Ind. Cas, 310; 41 Cr. L 

J 158; 12 R N 150. 
(4)A1R1940 Lah. 129; 188 Ind. Cas. 498; 41 Cr. L 

J 591; I L R (1940) Lah, 242; 13 R L 1 (E B), 
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and ig that Act it would not be consistent with the 
natural use of language to construe confession as 3 State-. 
ment by an accused ‘suggesting the inference that he 
committed’ the crime.” | - 

(NOW the retracted confession made by the 
appellant in its material parts is as follows : 
. “Land my cousin Khanwand Bakhsh were both 
standing with our’ cattle in the forest track. One 
Hindu Rangal was coming on donkey from the village 
of Tahir Chachar. We were purchasing dates of one 
pice from him. He thenabused our sister saying that 
we owed him some money. My companion was giving 
him one pice but the banta said that we should pay him 
previous debt first before he could give anything else. 
Then the bania got down from the donkey and broke a 
stick and raised it against us and struck me on my 
turban. My companion then caught hold of him’ and 
felled him on the ground. I had a hatchet with which 
I struck him on the head with sharp side. I gave him 
only one blow andthe bania fell down face downwards, 
I then went away. My companion Khanwand Bakhsh 
then took up that hatchet which I left there and gave 
blows to the banta with it. I do not know how many. 
Khanwand Bakhsh again did not meet me. He was in 
the village at night. In themorning he went away to 
the State where he earns. There were slight marks 
of blood on my clothes and they have been attached 
by the Police. The clothes that I am wearing now have 

been given to me by my relations on the road.” 


< Now, clearly, this statement is something 
less than a confession to murder with which 
offence the appellant has been charged and 
of which he has been convicted. It may 
be a confession to culpable homicide not 
amounting to murder, but the statement does. 
not admit the offence of murder in terms or 
substantially all the facts which constitute 
the offence, for, although, the appellant 
admits the use of the hatchet, he says 1t was 
used. in self-defence. But we do not see 
how his statement can be excluded either 
from evidence or from consideration merely 
because it is not a full confession or is what 
we might call a partial confession. We think 
the statements made by the appellant in his 
retracted confession against his interests are 
admissible under ss. 18 to 21, Evi. Act. 
This question was considered, though not at 
length, in the case in Allahwarayo Darya- 
khan v. Emperor (5). It was suggested to 
us that the provisions of the Evi. Act relat- 
ing to admissions were intended to apply to 
civil cases only, for instance, the reference 
to an “agent” ins. 18 of the Act would be 
quite inapplicable to an accused in a erimi- 
nal case where personal respunsibility—mens 
rea the guilty mind—is an essential element 
in an offence and it may be that the com- 
pilers of the Evi. Act had in mind the 
definition of “confession” in Art. 22 of 
Stephen’s “Digest of the Law of Evidence” 
which defines a confession as an admission 


(5) (1939) Kar. 800: 187 Ind. Cas. 5/6; AIR 1940 Sind 
58: 41 Cr. L 3-477; 12RS8 250. ane 
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made at any time by a person charged gwith 
a crime stating or suggesting the inference 
that hecommitted the crime. This defi- 
nition of “confession” is no longer to be 
accepted in’ view of the Privy Council 
judgment referred to, and many deci- 
sions based upon that principle must now 
be deemed overruled, though the effect 
will’ be to make a statement which 15 
something less than a confession ‘free of 
those restrictions which relate to confessions 
proper under the Evi. Act. On the other 
hand, incriminating statements not admis- 
sible as confessidns in evidence will not 
necessarily be excluded.. They may be ad- 
missible as admissions against interest, under 
ss. 18 to 21, Evi. Act. ee 

We do not think it can be said that ss. 18 
to 21, Evi. Act, do not apply to admis- 
sions in criminal cases. The illustrations 
given apply to criminal cases, though, 1t 1s 
true, some of these admissions are in favour 
of the person making them, and are, there- 
fore, admissible otherwise than as confes- 
sions, but there is nothing in the sections 
to suggest that they apply to civil cases and 
civil cases only. Rather it appears tc the con- 
trary. It is, therefore, as admissions against 
his interest and as something less than a 
confession that we consider the partial: con- 
fession of the appellant. The definition of 
“confession” as given by the Privy Council 
appears, as the learned Advocate for the 
appellant points out, in some of the older 
cases. For instance, in Queen-Empress v. 
Jagrup (6), Straight, J., referring to this 
question said (p. 648) : 

“It is conceded by Mr. Hill, and even by Mr. 
Strachey, that the word ‘confession’ must be under- 
stood in the same sense in all the sections of the 
Evi. Act which relate to confessions. It must be 
construed as meaning thesame in s. 30 as in ss. 24, 25 
‘and 26. Now, it appears to me thatto accept Mr. 
Strachey’s interpretation would lead to this result, and 
I put it as a reductio ad absurdum, that if A and B 
were jointly tried for the murder of C and it was proved 
that A said he was passing along a road, the scene of 
the murder, about the time C was murdered, upon the 
strength of such statement anything else he might have 
said implicating B might be taken into consideration 
against B as a confession made by” A. I cannot think 
that this was ever intended by the Legislature. What 
was intended was, that where a prisoner-to use a 
popular phrase—‘makes a clean breast of it,’ and 
unreservedly confesses his own guilt, and at the same 
time implicates another person who is jointly tried 
withhim for the same offence, his confession may be 
taken into consideration against such other person as 
wellas against himself, because the admission of his 
own guilt operates as a sort of sanction which to some 
extent takes the place of the sanction of an oath, and 
so affords some guarantee that the whole statement is 
atrueone. But where there is no full and complete 
admission of guilt, no such sanction or guarantee 


(6) 7A 646 (648); A W N 1885, 131. 
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exists, and for this reason the word ‘confession’ in s. 30° 
cannot be construed as including a mere inculpatory 
een which falls short of being an admission of 
guilt. 

In Emperor v. Santya Bandu (T) the. dis- 
tinction between a statement giving rise to: 
an inference,of guilt and a confession to a 
Grime was pointed out. Now, these admis- 
sions made by the appellant in what is said 
to be a confessional statement, now retracted, 
go far to prove his guilt, for he admits that 
he struck the bania with a hatchet. It is not 
clear from his statement whether he struck 
the bania after he had been felled to the 
ground by his companion and was helpless, 
or whether he struck the banta with the axe 
to defend himself against the bania’s assault 
upon him with a stick,. but not only is .the 
allegation that the banza, first attacked these 
two Muhammadans with a stick improbable 
in the extreme in view Of all the circum- 
stances of the case, but, as the learned Judge 
points out, itis proved by the evidence of 
the footprints to be false. We can see no. 
reason to reject the evidence of the foot- 
prints. It would appear that it was as the 
result of the tracking of the footprints that 
the search party were led to the appellant's 
village. It is true that the pagi recognized. 
the footprints of the appellant when he saw 
them—there is nothing improbable in this. 
—and it might be said that it was as the 
result of this recognition and not as the 
result of tracking that the party went to the 
appellant's village. There is reason to 
suppose that this was the case, for, as the 
learned Judge--points out, the footprints. 
showed that the banta got off his donkey 
and was chased 37 paces before he was over- 
taken and killed. The map does not appear 
to us particularly helpful, but the evidence 
of the mashir and the mashirnama and the: 
pagi makes this position clear. The wound 
on the donkey’s forehead is also significant. 
This injury was in all probability given to: 
the donkey when the banta riding on his” 
donkey was stopped by the appellant. The 
nagis evidence shows the footprints of the 
appellant and another- running beside the 
bania as he sought to escape. Those. foot- 
prints then returned to the place where the 
donkey was found tied in the forest. This 
evidence of footprints appears to us reliable. 
and very strongly corroborates the retracted. 
admissions made by the appellant. ` : 

There is then the question of the extra- 
judicial confession. It is true, extra judicial. 
confessions dre to be regarded with caution, 
but it does not follow that. they are always 
to be rejected. They may be made in such 

(7) 11 Bom. L R 633; 3 Ind. Cas. 742. 
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circumstances as to leave no reasonable 
doubt as to their truth. The two witnesses 
Maluk Khan and Nawab Khan are both 
responsible Waderos and one of them is the 
Wadero of the appellant. They are men ‘of 
some 60 years of age. No enmity between 
them and the appellant was in fact proved. 
The allegations of enmity are too remote, 
even if ‘proved, to affect this case. Both 
Maluk Khan and Nawab Khan say that 
when they tracked the footprints of the ap- 
pellant and came upon him and taxed him 
with the murder he admitted the murder. 
‘There is nothing improbable in this, regard- 
ing all the circumstances. The mere pre- 
sence of.the pagi or tracker does not make 
thig statement inadmissible as a confession 
made to a Police Officer nor was it made 
under any .threate or inducement to the 
Waderos. Moreover, the clothes of the appel- 
lant were bloodstained and he has attempted 
no explanation of this. He can only explain 
his incriminating admissions before the 
Magistrate by the allegation of threats of 
‘violence to himself and of dishonour to his 
-womenfolk at the hands of the Police and by 
allegations of enmity against the Waderos 
which appears to us both unsubstantial and 
unsubstantiated. We must therefore confirm 
the conviction. The murder, undoubtedly, 
was one committed by ignorant men disturb- 
ed and excited by the events of those days 
when communal feeling was extreme. But 
we cannot on that account reduce the sen- 
tence for this cruel and wanton murder to 
one of transportation for life. 
‘therefore confirm the conviction and sen- 
‘tence of death and dismiss the appeal. 
Weston, J.—In view of the judgment of 
the Privy Council in Narayana Swami v. 
Emperor (1), a statement of the accused 
person containing exculpatory matter can- 
mot be termed a confession. But except so 
far as the application of s. 30, Evi. Act, 
‘may arise in relation to a co-accused, it 
‘seems tome only a matter of degree, not in- 
volving of itself any question of admissibi- 
lity, whether a statement recorded under 
under s. 164, Criminal P. C., amounts to a 
confession in relation tothe charge eventu- 
ally preferred, to a confession of some les- 
Ser offence, or only to an incriminating ad- 
mission. Section 21, Evi. Act, which makes 


admissions relevant against the person who 


made them, or his representative in interest, 
is unqualified in this respect, and I can see 
noreason for holding that admissions are a 
‘class of statements relating to civil suits, 
while nothing short of.a confession can be 
televant in criminal proceedings, A sugges- 
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tion “was made before us that the grouping 
of the sections which deal with admissions 
and of those which deal with confessions in- 
dicates that they are entirely different mat- 
ters. If any inference is permissible from 
the grouping of sections, it seems to me to ' 
be against the theory put forward, for, while 
ss. 17 to23 deal with admissions, and ss, 24 
to 30 with confessions, s. 31 again deals 
generally with admissions, Also s. 27 makes 
relevant statements leading to discovery 
whether those statements amount to confes- 
sions or not, and even ifs. 27 is to be re- 
garded as repealed pro tanto by s. 162, 
Criminal P. C., as the Lahore High Court 
has held, the fact that in ‘the group of sec- 
tions dealing with confessions, statements 
not amounting to confessions find place, has 
some significance to show that a confession 
is a species of the more general admission. 
Admissions are defined in ss. 17 to 20. Of 
these ss. 19 and 20and part of s. 18 deal 
with certain statements which amount to 
admissions in suits, and we are concerned 
with s. 17 and part ofs. 18. Section 17, is 
as follows : 

“An admission is a statement, oral or documentary, 
which suggests any inference as to any fact in issue 
or relevant fact, and which is made by any of the per- 


sons, -and under the circumstances, hereinafter men- 
tioned.” l 


And the first part of s. 18, reads : 

“Statements made by a party to the proceeding, or 
by any agent to any such party, when the Court re- 
gards, under the circumstances of the case, as express- 
ly or impliedly authorized by him to make them, are 
admissions.”’ 


That the word ‘proceeding’ in these sec- 
tions should be given its ordinary general 
meaning as including all proceedings, civil 
and criminal, seems very clearly indicated 
by the use of the word ‘suit? in the latter 
part of s. 18 and in ss. 19 and 20 when defin- 
ing particular formsof admissions, and of 
the words ‘civil cases’ in s. 23. Section 2] 
makes admissions relevant against persons 
who made them, or against his representa- 
tive-in-interest. Itis true that.in criminal 
proceedings admissions made by an agent 
of an accused are not ordinarily relevant ; 
but,-having regard to the words of s. 21, 
which must be read with the first part of 
s. 18, even if this means any qualification of 
s. 21 in its application to criminal proceed- 
ings, it appears no reason for denying all 
applications of s. 21 to criminal proceedings. 
It isin fact by reason of s. 21 that confes- 
Sions are relevant, for there is no other 
general section under which they fall. Sec- 
tions 24to 26 are excluding sections. Sec- 
tion 27 is only a proviso tos 26 and possi- 
bly also to ss. 24 and 25. Section 28 removes 
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under certain circumstances the ban of sy 24. 
Section 29 provides that if a confession is 
otherwise relevant, it does dot become irre- 
levant because it was made under certain 
circumstances, and lastly s. 30 only makes 
relevant against a co-accused a confession 
already relevant against the accused who 
made it. 

If then we have to look to s, 21 for the 
relevancy of confession, there is no” room 
for the argument thats. 21 applies only to 
suits, and that admissions cannot be proved 
against an accused in criminal proceedings. 
I see no difficulty in the fact that stringent 
provisions exist in ss.24to 26 in regard to 
confessions, which have not been applied 
expressly to admissions. It isan ordinary 
rule of prudence that a Court should reject 
an admission made by an accused under 
such circumstances that, if the admission 
amounted toa confession, it would be ex- 
cluded by any of these sections. I agree 
therefore that the’ admissions made by the 
appellant in the statement recorded under 
s. 164, Criminal P. C., are relevant. I also 
agree that if these admissions are considered 
together with the other evidence, there can 
be no doubt as to the guilt of the appellant, 
and that the appeal must fail. 


S. Appeal dismissed. 


NAGPUR HIGH COURT 
Civil Revision No. 171 of 1940 
November 20, 1940 
Boss, J. 
SITARAM—PLAINTIFF—ÅPPLICANT 
versus 


BAJ YA—DEFENDANT—-Non-APPLICANT 

Usurious Loans -Act (X of 1918), as amended in 
C. P.,s. 3-Plea under Act not raised—Court, if 
can act suo motu—Jnterest at 2 per cent. compound 
is excessive within meaning of s. 3 (2)—C. P. Money- 
lenders Act (XIII of 1934)--‘‘Money-lender’’—Isolated 
act of money-lending, whether makes person ‘money- 
lender’—Burden of proving that creditor is money- 
lender lies on person seeking to take advantage of Act 
—C. P. Reduction of Interest Act (XXXII of 1936) — 
Applicability—Act in force when suit in progress 
but repealed before judgment— Provisions’ of Act 
cannot be applied. 

Under s. 3,of the Usurious Loans Actas amended 
in Central Provinces the Court has power to act suo 
motu and re-open the transaction even though the plea 
is not raised by way of defence. 

The rate of interest at 2 per cent. compound is exces- 
sive within the meaning of s.3(2) of the Usurious 
Loans Act entitling the Court to review the transaction. 

The word ‘regular’ in the definition of a ‘‘money- 
lender” in the C. P Money-lenders Act shows that the 
person must have been in the habit of advancing loans 
to other persons as a matter of regular business. An 
isolated Act of money-lending does not constitute a 
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regular course of business. It is an act of business, 
but not necessarily an act done in the regular course 
of business. 

The C. P. Money-lenders Act only applies to money- 
lenders and therefore before it can be applied it must 
be shown by the person seeking to apply itand seeking 
to fake advantage of its provisions that the creditor 
isa money-lendew. 

Before a Court can act under the provisions of the 
Act, that is to say, before it can enforce the prohibition 
contained therein, the Act must be in force. 

Where, therefore, the Reduction of Interest Act was 
in force when the suit was in progress but was repealed 
before the trial Court gave 1ts judgment and the Court 
applied the provisions of the Act: 

Held, that the Court was wrong in resorting to the 
provisions of the Act. 


C. R. App. for revision of the decree ot 
the Court of the Sub-Judge, Second Class 
empowered under s. 18, Central Provinces 
Court’s Act, Katol, dated January 15, 1940, 


Mr. R. S. Kholkute, forthe Applicant. 
Mr, A. L. Halwe, for the Non-Applicant. 


Order.—The first question which arises in 
this revision is whether the lower Court was 
right in re-opening the transaction on which 
the suit is founded. The suit is based on a 
promissory note dated December 20, 1936, 
which in turn is based on a bond of June 
28, 1933. Ifthe transaction can be re-opened 
then the further question arises whether 
a repayment of Rs. 55 has been proved. 

The lower Court has evidently reeopened 
the transaction although it has not stated 
why. In my opinion the learned Judge had 
a right, and indeed was bound to doso, 
under the Usurious Loans Act as amended 
locally. Section 3 states that “where, in 
any suit to which this Act applies, whether 
heard ex-parte or otherwise, the Court has 
reason to believe etc.” That means clearly 
that the Court has power to act suo motu 
even though the plea is not raised by way 
of defence. 

The interest which according to the state- 
ment of the plaintiff was payable and which 
was in fact charged on the bond was 2 per 
cent. compound and is also the interest on 
the promissory note in suit. That 1s excessive 
within the meaning of s.3 (2) of the Usu- 
rious Loans Act and entitled the Court to - 
review the transaction. 

That brings me to the next point, viz., 
whether the repayment pleaded of Rs. 99 
has been proved. No evidence has been 
taken in the case, and: the lower Court has. 
proceeded upon the pleadings. ‘The plaintiff 


‘stated that he did not remember whether 


any payment had been made towards the 
previous bond, also that the amount stated in 
the promissory note was reached by ealculat- 
ing interest on the sum due on the bond at 
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2 per cent. compound. The lowef Court 
made a calculation, and it is only possible to 
reach the sum named in the promissory 
note if credit is given forthe repayment of 
Rs. 99 which has been pleaded. In the cir- 
cumstances the lower Court was justified* in 
acting on that admission, especially when it 
is borne in mind that the plaintiff did not 
specifically deny the payment pleaded. 

The lower Court has also disallowed in- 
terest under the Money-lenders Act. There 
is no proofthat the plaintiff is a ‘‘money- 
lender”. The definition of ‘money-lender’ 
given in-the Act is “a person who, in the 
regular course of business advances a loan”. 
There is no proof here that the loan was 
advanced in the regular course of business. 
The word ‘regular’ shows that the plaintiff 
must have been in the habit of advancing 
loans to persons asa matter of regular-busi- 
ness. If only an isolated act of money-lend- 
ing is shown to the Court it is impossible to 
state that that constitutes a regular course 
of business. Itis an act of business, but 
not necessarily an act done in the regular 
course of business. 
Court was wrong in applying this Act. 

It was argued thatthe burden is on the 
plaintiff to prove, that he is not a money- 
lender. That, however, is incorrect. The 
Act.only applies to money-lenders and there. 
fore, before itcan be applied it must be 
shown by the person seeking to apply it 
and seeking to take advantage of its provi- 
sions that the plaintiff is a money-lender. 
Interest will therefore have to be allowed. 
As, however, the transaction was rightly re- 
opened this Court is left with a discretion 
as to the amount of interest which should be 
allowed. The “Money-lenders Act indicates 
that 18 per cent. simple is a fair rate of 
interest on an unsecured loan. Interest 
will consequently be calculated at that rate 
up to the date of suit, and allowance will be 
given for the re-payment of Rs.55. The 
other re-payment of Rs. 21 which was plead- 
ed has already been rejected. 

_ The next qusstion is whether the lower 
Court was right in applying the Reduction 
of Interest Act. The original loan was 
advanced long before the Act came into 
force, and consequently no question of vest- 
ed interest arises. In fact, if anybody has 
vested interests which have been affected it 
is the plaintiff because on the date which 
he lent his money there was no thought in 
any ones mind that his interest would be 
arbitrarily reduced by the Legislature. The 
Act was, however, m force when the suit 
was in progress but was repealed before 
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the lower Court gave its judgment. The 
AcBcontains a prohibition. It prevents per- 
sons from recovering more than a certain 
rate of interest between certain dates speci- 
tied inthe Act. Ifthe prohibition is with- 
drawn itis clear that the original rights of 
the parties revive, and the Courts cannot 
enforce the prohibition which is withdrawn. 
Consequently before a Court can act under 
the provisions of'the Act, that it is to Say, 
before it can enforce the prohibition con- 
tained therein, the Act must be in force. It 
was notin force at the date of the judgment 
of the lower Court and consequently the 
lower Court was wrong in resorting to its 
provisions. 

The learned Counsel for the defendant 
argues that asthe plaintiff only claimed 6 
per cent. inthe plaint that is all he is en- 
titled to. That is not correct. 6 per cent. 
is Claimed on the assumption that the trans- 
action would not bere-opened. The claim in 
the plaint is for Rs. 58-13-0. According to 
the decision here it comes to only Rs. 38-8-0. 
The decree will accordingly be modified. 
Costs here andin the lower Court will be 
proportionate to success and failure. -From 
date of suit to the date of this decree I allow 
interest at 4 per cent. per annum simple, 


S. Application partly allowed. 


BOMBAY HIGH COURT 
‘Full Bench 
Second Appeal No. 233 of 1939 
December 6, 1940 

BEAUMONT, O. J., Divatia AND SEN, JJ. 
DASHRATHLAL CHHAGANLAL AND 

ANOTHER— DEFENDANTS—ÅPPELLANTS 

versus - 


BAI DHONDUBAI—Puawripr— 


RESPONDENT 

Muhammadan Law — Pre-emption — Right of — 
Nature of—Finding that formalities were duly com- 
plied with is one of fact—Right of pre-emption, whe- 
ther personal right or attached to land—Hindu, if 
can exercise 1t—Custom of pre-emption amongst 
Hindus within walled city of Ahmedabad — Custom 
if can extend to open site — Sale of lease-hold 
interest in land — Right of pre-emption, tf arises— 
Custom— Proof of—Custom known and judicially re- 
cognized need not be alleged and proved—Local custom, 
nature of. 

Pre-emption isa part of the Muhammadan Law. It 
is the right, ofan owner of property to acquire from the 
purchaser of adjacent property such property atthe 
price andon the conditions at and on which he has 
bought it. The object of the law is to enable land- 
owners to avoid the advent of an undesirable neighbour, 
[p. 465, col. 1.] 

Where the lower Courts have held that the formali- 
ties for the exercise of the right of pre-emption were 
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duly complied with it is a finding of fact whichgan- 
not be challenged insecond appeal. ([p. 465, col. 2.] 

The custom of pre-emption as adopted in a particular 
locality must be in accordance with the law as it 
originally was, -and therefore, in places in which the 
law of pre-emption exists by custom, ib must be regard- 
ed as a right attached to the land, and not as a mere 
personal right. Hencéthe right can be exercised by the 
Hindus. "118 Ind. Cas. 548 (7), Overruled. Gobind 
Dayal v. Inayatullah (1) and 101 Ind. Cas. 368 (2), 
Felied on. [p. 466, col. 1.) =~ 4 ` 

Even amongst Hindus within the walled city of 
Ahmedabad there is a custom of pre-emption in respect 
of house property. 57 Ind. Cas. 590 (6), approved. 
Gordhandas Girdhabai v. Pran Koer (3), 22 Ind. Cas. 
289 (4) and 32 Ind. Cas. 933 (5), referred to. [p. 467, 
col, 1.) 

Quaere.—Ilt is doubtful if the custom of pre-emption 
can be confined to house property and not be extended to 
open site. [ibèd.] 


For the exercise of the right of pre-emption the pre-- 


emptor must have the full ownership, in the property on 
account of which.he.claims the right of pre-emption; so 
also must there be full ownership in the land to be pre- 
empted, because otherwise there would be no reciprocity, 
which is essential for the existence of this right of pre- 
emption. Hence the right of pre-emption does not arise 
on the sale of a leasehold interest in land. [p. 468, col. 
1.) 
[Case-law relied on.] i 
It is the law that if a custom is known and has been 
judicially recognized, it is not necessary to allege or 
prove it ; it has become part of the local law of which 
the Court takes judicial notice. [p. 466, col. 1.) 
Generally speaking, a local custom must. be certain as 
to the locality in which it operates, and therefore a 
local custom cannot apply within the limits of a city for 
the time being, expanding or contracting with the growth 
or shrinkage of the city. [p. 466, col. 2; p. 467, col. 1.) 


| S. A. from a decision of the Extra Assis- 
tant Judge, Ahmedabad, in Appeals Nos, 233 
and 245 of 1937. : 


Messrs. I. I. Chundrigar and K. T. 
Pathak, for the Appellants. 

Messrs. A. G. Desai and J.C. Shah, for the 
Respondent. - 


Beaumont, C. J.—This is a second appeal 
from the Extra Assistant Judge of Ahmed- 
abad. In the suit the plaintiff seeks to exer- 
cise a right of pre-emption in respect of 
the suit property, which is situate in the 
Bhadra division of Ahmedabad. The plain- 
tiff seeks to exercise the right of pre- 
emption by reason. of her owning property 
adjacent to the suit property. So that we 
are only concerned in this case with the 
right of a neighbour to.exercise the right of 
pre-emption, and not with the right of other 
parties, like co-owners. 

Pre-emption is a part of the Muhammadan 

- Law, and, so far asis necessary for the pur-. 
pose of the present’ appeal, one may say 
that it is the right of an owner of. property 


to acquire from the purchaser of adjacent, 


property such property at the price and on 
the conditions at and on which he has 
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bought it. The object of the law,.as explained 
in the Hedaya, was to enable landowners 
to avoid the advent of an undesirable neigh--. 
bour and the Prophet: laid : down that. the 
neighbour has a right superior to that: of;.a' | 
stranger in the land adjacent to his own. 
So that, under Muhammadan Law, a neigh- 
bour can acquire property, which has been 
sold, from the purchaser, provided he 
observes certain formalities, and in this case 
the lower Courts have held that the formali- 
ties were duly complied with, and that is. 
a finding of fact which cannot be challenged: 
in second appeal. g 

_It is rather curious, having regard to the 
antiquity of this doctrine, to find that even 
at the. present time there is considerable | 
doubt as to some of its important features, 
and in particular as to whether the rights 
and burden of pre-emption are -incidents 
annexed.to the land, like an easement, or 
whether they are personal to the owners of 
the lands affected. This Court ina case, to 
which I will refer later, in the year 1928 
held that in all cases pre-emption isa mere. 
personal right, depending on the commun- 
ity of the parties; but Mahmood, J., in the 
judgment which he delivered aS a member 
ofa Full Bench ofthe Allahabad High Court 
in Gobind Dayal v. Inayatullah (1), dis- 
cusses exhaustively the whole question of 
pre-emption, and comes to the conclusion 
that the rightisin the nature of an ease- 
ment, that itis annexed to the land under 
Muhammadan Law, and that the right comes 
into existence on the completion of the sale. 
The person from whom the land must be 
acquired by the neighbour is the purchaser, 
but, as Mahmood, J., points out, that is 
because, until the sale is actually effected, 
it cannot be said that the owner of the . land 
in question has unequivocally elected to part 
with it. But as soon as he has sold, the: 
right of the neighbour to be substituted 
for the purchaser arises. I agree with the 
view expressed by Mahmood, J., that this 
right of pre-emption was originally under 
Muhammadan Law a right attached to -the 
land. No doubt, at the. present time, as 
between Muhammadans in British India it 
has become part of their personal law, but 
that is because the law of pre-emption is no 
part of the general law of British India, and, 
since Muhammadansare scattered about over 
India and are not segregated in particular 
localities, unless this rule be regarded as. 
part of their personal law, they would cease 
to enjoy the benefit of it. But in this case 
we are not dealing with Muhammadans, The 

(1) 7 A175; A W N 1885, 187 (F B), ; 
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parties are all Hindus, The plaintiff isa 
Deccani Brahmin, and one argument of the 
appellants is that this right of pre-emption 
is personal, and does not apply to Deccani 
Brahmins. For the reasons I have given, 
I think that that argument hag no substanee 
in it, and that if the right affects the land 
in suit, the plaintiff can exercise it. 
“ It is clear from many cases that although 
the right of pre-emption does not apply to 
British India generally, it has been adopted 
by custom in certain localities, and itis said 
that it has been adopted by custom in 
Ahmedabad. Iam clearly of opinion that 
the custom as adopted ina particular local- 
ity must be in accordance with the law as 
it originally was, and I think, therefore, 
that in places in which the lawof pre-emp- 
tion exists by custom, it must be regarded 
as a right attached to the land, and not as 
a mere personal right. In my opinion, the 
Privy Council in Sheobaran Singh vV. 
Kulsum-un-nissa (2) have really decided 
that point. “They were dealing there with 
a casein which the parties were Hindus, 
and the owner .of the land in respect of 
which the right of pre-emption was sought 
to be exercised had become insolvent, and 
the land had vested in the Official Assignee. 
It was held by the Privy Council that the 
Official Assignee took the land with all 
its benefits and all its burdens, including 
the obligation of having this right of pre- 
emption exercised against him. It seems to 
me to follow from that decision that the 
Privy Council regarded this right, where it 
exists by custom, as a right annexed to the 
land, because if it were a mere personal 
right, depending on the religious persuasion 
of the parties concerned, it could hardly pass 
to an Official Assignee. 
The appellants have taken three points 
on this appeal, apart from the point which 
I have mentioned that the plaintiff, being a 
Deceani Brahmin, is not entitled in any 
case tò exercise the custom. They say, first 
of all, that no custom is alleged, or proved, 
in the plaint. The answer to that, made in 
both lower Courts, is that this custom has 
. been judicially recognized as applying to 
Ahmedabad; and, no doubt, it is the law 
that if a custom is known and has been 
, judicially recognized, it is not necessary to 
allege or prove it; it has become part of the 
local law of which the Court takes judicial 
notice. Putting it shortly, the authorities 


(2) 54 I A 204; 101 Ind. Cas. 368; A IR1927P C 
113: 49 A 367; 52M LJ 658; 29 Bom. L R 877;4 O W 
N 543; (1927) M W N 444; 31 C W N 853, 25 A L J 617; 
96 L W 326 (P 0). .” 
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on Mis point come to this. In Gordhandas 
Girdharbai v. Prankor (8), it was asserted 
by a Division Bench that the custom was 
recognized in the whole of Gujarat, though 
it was not necessary for the purposes of that 
decision to go as far as that. In Dahyabhar 
Motiram v. Chunilal Kishoredas (4), which 
was a case relating to the Kaira District 
which.is in Gujarat, the Court considered 
that there was no justification for the view 
that this -custom prevailed throughout 
Gujarat, and they held that it did not apply 
in the Kaira District. That case undoubted- 
ly very much weakened the authority in - 
Gordhandas Girdharbhai v. Prankor (3). 
It was held in Mahomed Beg v. Narayan (9), 
that the custom did not apply to Khandesh 
District. 

Then comes Motilal Dayabhai v. Harilal 
Maganlal (6), in which it was held that the 
custom existed amongst Hindus in Ahmed- 
abad, and then there is Hamedmiya v. 
Benjamin (7), (which I have mentioned) in 
‘which the Court held that, assuming the 
custom to exist in Ahmedabad, it did not 
extend to the vendee in that case, who was 
a Bene Israelite. The Court expressed the 
view that this right was purely personal, and 
for the reasons I have given I think that the 
ratio decidendi in Hamedmiya v. Benjamin 
(T) cannot be supported. However, itis not 
in any case a direct authority for the proposi- 
tion that the custom exists in Ahmedabad. 
For that one has to go back to Motilal 
Dayabhai v. Harilal Maganlal (6). In that 
case the learned Chief Justice Sir Norman 
Macleod says that the trial Judge referred 
to a number of decisions both of the High 
Court and of the Courts at Ahmedabad, in 
which the custom had heen considered, and 
he says that the custom was not disputed, 
but was assumed to exist, and that the effect 
of the decisions is that the custom of pre- 
emption amongst Hindus in Ahmedabad 
must be recognized. One criticism which 
arises on that decision is that “Ahmedabad” 
isa very vague expression. Ahmedabad is 
a city, and not a District, andin recent times 
the limits of Ahmedabad city have very much 
extended. Generally speaking a local custom 
must be certain as to the locality in which it 
operates, and I do not myself know-of any 


(D) GBHORYA C) 263. 

(4) 38 B 183; “2 Ind. Cas. 289; A I R1914 Bom. 120; 
15 Bom. L R 1136. 

(5) 40 B 358; 32 Ind. Cas. 933; AI R 1916 Bom. 255; 
18 Bom. L R 81. 

(6) 44 B696; 57 Ind. Cas. 590; A I R 1920 Bom. 199; 
22 Bom. L R 806. | 

(7) 53 B 525; 118 Ind. Cas. 548; AIR 1929 Bom. 2063 
31 Bom. L,R 374; Ind. Rul. (1929) Bom. 452. 


1941 


authority for saying that a locah custon# can 
apply within the limits of a city for the 


time being, and that it will expand or con-. 


‘tract with the growth.or shrinkage of the 
city. However, it is not disputed in this 
case that the lands in question are within 
the ancient city of Ahmedabad as it existed 
in the time of the Moghuls when, no doubt, 
this custom originated, and it may well be 
that the custom within the walled city of 
Ahmedabad does exist. It is not necessary in 
the view I take of the case to express any 
final opinion on that subject. 


Then another objection which has been 
taken by the appellants is that the suit pro- 
perty in this case is an open site, and all the 
cases in which this custom has been recog- 
nized in Ahmedabad have been cases of 
house property. In Jagjivan Haribhai v. 
Kalidas Mulji (8), which was a case dealing 
with the custom in Surat, and in Ram 
Chand v. Ram Puri (9) which was a case 
dealing with the custom in the city of 
Benares, the Courts pointed out that the 
custom had been shown to exist in respect 
of house property in the Districts concern- 
ed, but they declined to extend it to open 
sites. Iagree with the view expressed in 
those cases that this custom is not one which 
should be extended. The law may have 
been a beneficial one as applied to village 
communities in ancient times by ensuring 
that a man did not get an unpopular 
neighbour, but it obviously is less suitable 
to conditions of life in a city where people 
come and go frequently, and a man may 
well not know his neighbour by sight. It 
is moreover difficult to reconcile the custom 
with modern views asto the desirability of 
free disposition of immovable property. 
Therefore, I am certainly not disposed to 
extend the custom, but Mr. Desai for the 
respondent points out that the general rule 
aS laid down by the Privy Council in Jadu 
Lal Sahu v. Janki Koer (10), is that where 
this right of pre-emption is introduced by 
custom amongst Hindus, the right must be 
co-extensive with the right as it existed 
under Muhammadan Law, under Muham- 
madan Law it seems to have- been applicable 
both to land and houses. That is clearly 
stated in Hamilton’s Hedaya at p. 548. I 
doubt if the custom can be confined to 
house property but again it is not neces- 


(8) 45 B 604; 60-Ind. Cas, 901; 23.Bom. L R 81. - 

(9) 45 A 501; 74 Ind. Cas. 379; A I R 1923 All. 513; 21 
AL J385. . . 

(10) 391A 101; 15 Ind. Cas. 659; 39 Ç 915; 150 LJ 
483; 16 C W N 553; 11 M LT -361; (4912) M W N 486; 
9 A Ld 525; 14 Bom. LR 436 (P CY i 
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sary to express any decided opinion on that 
second point. 

. The third: poiut taken, which seems to 
mę to be fatal to the respondent, is that 
this custom ọf pre-emption only exists as 
between freehdlders that is to say, the 
neighbouring land in respect of which the 
custom is claimed must be freehold, and the 
land sought to be pre-empted must also he 
freehold. Now, in this case the learned 
Extra Assistant Judge held that the defen- 
dants’ interest was a leasehold interest up 
to July 31, 1950. That is clearly wrong. 
When one looks at the sanads, under which 
the defendants hold, they are in the form 
given in Sch. “H” to the Bombay Land 
Revenue Code with certain modificatiorts, 
and I think the result of the sanads is to 
show that the defendants are given a 
permanent right of occupancy, but sub- 
ject to the right of Govt. at any time 
on a years notice to resume posses- 
sion of the property on payment of 
certain compensation, which varies accord- 
ing to whether the resumption takes place 
before or after July 31,1950. The right of 
Govt. to resume possession at any time ona 
years notice is plainly inconsistent with 
the view that the land is owned by the 
defendants as freehold. There is no evi- 
dence, nor is there any allegation, as to what 
the plaintiff’s title is, but it is common know- 
ledge that within the District of Bhadra all 
properties are held on the same footing as 
the property of the defendants. I think 
we must assume that the title of the plaintiff 
is of that nature, but, at any rate, the 
plaintiff has failed to establish that she is the 
full owner of the property. The question 
then arises, whether this right of pre emp- 
tion exists as between parties who have 
got something less then the.full freehold 
interest. Mr. Desai admits that there is 
nothing in the Hedaya which lays it down 
thatthe right exists in respect of anything 


‘less than the freehold interest, but he says 
that there is also nothing which restricts the 
right to freehold interest. 
times the Muhammadan Law did not recog- 


Since in ancient 


nize leases, although it recognized the hire 
of land for purposes of user, it is not sur- 
prising that the matter is not discussed in 
But in Baillie’s “Digest of 


which the author set out the conditions on 
which the right-of pre-emption can be exer- 


‘cised, the 6th condition at p. 477 is in these 
terms: - 


“Gth. There must be milk or ownership of the 
shufee, or pre-emptor, at the time of the purchase, 
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in the mansion on account of which he claims the 
right of pre-emption. So that he has no right on 
account of a mansion of which he is merely the 
tenant for hire, or that he has sold before the pur- 
chase, or has converted into a musjid, or placa, of 
worship.” 

That isa definite assertion that the pre- 
emptor, at any rate, must have the full 
ownership, and in Mohammad Jamil v. 
Khub Lal Raut (11) which has been follow- 
ed recently in Patna in Phul Mohammad 
Khan v. Kutubuddin (12) the learned 
Judges held, relying on that condition as 
showing that the pre-emptor must have the 
full ownership, that so also, must there be 
full ownership in the land pre-empted, be- 
cayse Otherwise there would -be no recipro- 
cley, and reciprocity is essential for the 
existence of this right of pre-emption. Those 
cases also follow Baboo Ram Golam Singh 
v. Nursing Sahoy (13) in which it was held 
that the right of pre-emption did not arise 
on the sale of a leasehold interest in land. 
I see no reason for differing from those 
authorities. I think the cases were rightly 
decided, and as I have already indicated, 
1 am certainly not disposed to extend this 
custom beyond the limits within which up to 
now it has been recognized. In my judg- 
ment, on that ground the appellants must 
succeed, The plaintiff has not shown that 
she possesses land which entitles her to 
exercise this right of pre-emption. She 
seems also to have claimed in the trial Court 
to exercise a right of purchase by contract, 
and Issue No. 6 in the trial Court related 
to that matter. That issue was reserved. 
Tf the parties wish to have that issue tried, 
the matter will have to go back to the trial 
Court for trial of that issue alone. All 
costs in the trial Court, except costs of 
Issue No. 6, and costs inthe District Court 
and this Court must be paid by the respond- 
ent, Cross-objections dismissed with costs. 

Divatia, J—I agree that the appeal 
should be allowed on the ground that the 
right of pre-emption attaches under the 
Muhammadan Law only to sales of pro- 
prietary interest in the land and the suit pro- 
perty is held not in proprietorship but under 
a precarious leasehold tenure. It may be 
taken for the purpose of this appeal that 
the custom exists among the Hindus of 
Ahmedabad to exercise the right of pre- 
emption with regard to sales of house pro- 
perties, and speaking for myself, I havg,no 
doubt about the existence of such a custom 

(11) 5P L J 740; 58 Ind.’Cas. 534; A IR 1921 Pat. 
164; 2 P L T 138. 

(12) 16 Pat. 519; 171 Ind. Cas. 619; AIR 1937 Pat. 


578; 18 P L T 633; 10 R P225; 4 B R 45, 
d3 25 WR43. |. 
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from*beyond jegal memory. It is a kind of 
custom which is so long known and so well 
known as not to require any proof at the 
present time. As early as 1823 it had been 
judicially recognized and it was also recog- 
nized in Motilal Dayabhai v. Harilal 
Maganlal (6). Ifsome decisions have pro- 
ceeded on the admission of the custom, it 
was beeause the custom as admitted could 
not have been successfully challenged in a 
Court of law. Whether the custom extends 
beyond the original city walls of Ahmed- 
abad, it is not necessary to decide in this 
Case as the suit property is situated in 
Bhadra which is a part of the ancient city 
of Ahmedabad and within its walls. It is, 
however, clear that all cases in which pre- 
emption has been allowed are those relating 
to houses of absolute ownership of the 
parties. The origin of custom is due to the 
natural desire of acquiring the adjacent 
property for the growing needs of the family 
especially where one house with its peculiar 
structure for the accommodation of one 
family is partitioned into different parts 
between its co-owners. It is also partly due 
to the desire of preventing an outsider from 
breaking up the homogeneous character of 
the locality. The only law recognizing the 
right of pre-emption being the Muhammadan 
Law which governed a large part of the 
population of Ahmedabad, the Hindus also 
conveniently adopted it as .a customary 
right. It would not, however,¢ be quite 
correct to say that the custom was adopted 
by the local Hindus as their personal law. 
It was more in the nature of a local custom 
attached to property than a part of the 
personal law ofthe Hindus. It is true that 
m Hamedmiya v. Benjamin (T), the custom 
was not recognized in the case of a Bene 
Israel vendee at Ahmedabad on the ground 
that it was proved to exist only among the 
Hindus of that city. But I think itis more 
logical to recognize the custom as attaching 
to property in a local area than to regard 
itasa personal custom. The recognition 
of the custom as applying to the Hindus of 
Abmedabad was due to the fact that when 
it was being established there were few 
non-Muhammadans in the city who were not 
Hindus. Although, therefore, the custom is 
held applicable to Hindus, it should not be 


regarded as having a personal origin but as 


attaching to houses sifuated within the city 
of Ahmedabad. 

But whether the custom be regarded as 
attaching to persons or to property, it is 
clear that both under the Muhammadan Law 
and the Customary Law, the right of pre- 
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emption can be exercised only with regpect 
to property in which proprietary fights 
could be and have been transferred. The 
terms of the sanad granted for the suit 
property make it absolutely clear that it 
was given to the holder as a tenant-at-will, 
‘although it isprovided that he may not be 
ejected without a year’s written notice. It 
is also stated that the holder can at any time 
be ejected after the requisite notice was 
given, and he may be compensated for the 
land as well as the building in different 
ways depending uponits resumption before 
or after 1950. It is further stated that what 
was to be paid for theland to the Govt. was 
certain annual rent for its occupation and 
that the rent was to be paid so long as the 
Govt. did not resume the said land. It is, 
therefore, clear that the holder of the land 
was not granted absolute rights of owner- 
ship in it but certain rights created under a 
leasehold tenure under which the tenant 
could be ejected at any time after a year’s 
notice. Thereis no decision either under 
the Muhammadan Law or under the custom 
of pre-emption which lays down that the 
right of pre-emption would attach to pro- 
perty held under such a leasehold tenure. 
On the other hand, there are several deci- 
sions .of the Calcutta, Allahabad as well as 


Patna High Courts which clearly show that’ 


the right of pre-emption cannot be exercised 
with respect to property transferred under 
mukarrari tenure or leases granted in per- 
petuity. The decisions. in Baboo Ram 
Golam Singh v. Nursing Sahoy (13), Moham- 
mad Jamil v. Khub Lal Raut (11) and 
Sakina Bibi v. Amiran (14) and the latest 
decision in Phul Mohammad Khan v. Kutub- 
uddin (12), are relevant on this point. It 
is, however, urged on behalf of the respon- 
pondent that the texts in the Muhammadan 
Law do not specifically say that the right 
of pre-emption could not be exercised in 


respect of leasehold land. But the word. 


used in the texts is milkiat and the Hedaya 
uses that term only inthe sense of.a pro- 
prietary right. Itis not only the property, 
for which pre-emption is claimed that must 
be held in -absolute proprietorship. but as 
held in Sakina Bibi v. Amiran (14), the 
pre-emptor also must have vested owner- 
ship in the tenement for which the right of 
pre-emption is exercised. That seems to be 
consistent with the reason of the law of pre- 
emption. A person requires the right of pre- 
emption either because of his permanent 
interest in his property he wishes to prevent 
an undesirable person from becoming his 
(14) 10 A472; A W N 1888, 177. 
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neighbour, or because he wants to enlarge 


his house by purchasing the adjacent pro- 
perty. But there would be no meaning in 


BANK OF BEHAR (PATA) 


_ granting such. a. right to a person whose 


terure is'so precarious that he is liable to 
be ejected at any time by the superior holder 
from his own house or from the house ac- 
quired by pre-emption. 

It would be a question also whether the 
right of pre-emption would attach to an 
open piece of land. So far as agricultural 
lands are concerned, it has been rightly 
doubted by our Court in Jagjivan Hari- 
bhai v.Kalidas Mulji (8) as to whether the 
right of pre-emption would attach to such 
lands, and the Allahabad High Court has 
in the case of Hindus in Benares expressly 
held that the right of pre-emption attaches 
to houses only but not to open land. There 
is no doubt that the rufe of pre-emption, 
which puts fetters on the unrestricted right 
of transfer and enjoyment of property and 
is against the rule of justice, equity and 
good conscience, should be strictly applied, 
especially when it is sought to be relied upon 
as a part of custom, and in the present case 
Lam of the opinion that the right of pre- 
emption based on custom should not be 
extended to transfers of leasehold property 
in respect of which it has not been exer- 
cised in.the past. It must, therefore, be 
held that the plaintiff has no right of pre- 
emption with regard to this land held 
under a leasehold tenure. Itmay be open 
to her to prove the oral agreement which 
she has set up, but that would rest upon 
a special contract and not upon the ground 
of custom. J, therefore, agree that the 
appeal should be allowed. 


Sen, J.—I agree and have nothing to add. 
D. - Appeal allowed. 
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PATNA HIGH COURT 
Appeal from Original Order No. 334 of 
1940- 
April 8, 1941 
VARMA AND SHEARER, JJ. 
DEBABRATA BANERJ EE— 
J UDGMENT-DEBTOR--APPELLANT 
Versus 
BANK or BEHAR, Lrp.—DECREE-HOLDER 
— RESPONDENT 
Bihar Money-tenders (Regulation of Transactions) 
Act (VII of 1939), ss. 8, 13—Act, if trespasses upon 
enactment connected with Item-No. 38, Sch. VII, 
List I, Government of India“Act, 1935, (25 & 26 Geo.V, 
Ch. 42)—Nature of legislation, contemplated by 
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“Banking business’—S. 13, if trespasses upon rights 
of Central Legislature. 

The legislation contemplated under Item No. 38 of 
Sch. VII, List I (“Banking”) is of the type which is to 
be found in the Imperial Bank of India Act, 1920, 
or the Reserve Bank of India Act, 1934, which deal 
with the establishment of the Bank, the nature of*the 
business carried on by the Bank and the way in which 
a bank canbe wound-up. ‘‘Money-lending’ has been 
mentioned in these two enactments as a part of the 
business of the Bank. These two enactments do not 
show the terms and conditions on which the money- 
lending business has to be transacted. The Bihar 
Money-lenders Act does not enact anything in the 
nature of the enactments -mentioned above. Money- 
lending by itself comes clearly under Item No. 27 of the 
Second List of Sch. VII. Section 13 the Bihar Money- 
lenders Act cannot be said to be legislation connected 
with “the conduct of banking business by corporations, 
etc.” and, therefore, it cannot be said to have trespassed. 
upon the rights of the Central Legislature. Money- 
lending isonly a part of the business ofthe Bank, 
and, therefore, any legislation with regard to money- 
lending cannot be said to be enactment in connection 
with the conduct of barking business. The mere fact 
that a decree as contemplated by s. 13, for the re- 
covery of the money advanced may, in the ordinary 
course of its business, be obtained by a bank register- 
ed under the Indian Companies Act, cannot make 
the Act relating to the conduct of “banking business 
by a corporation.” In order to succeed on this point 
it is incumbent on the decree-holder Bank to point 
to some provision inthe law relating to banking and 
to show that there was a conflict between it and this 
enactment of the Provincial Legislature. C. R. No. 
667 of 1940, Miscellaneous Appeal No. 276 of 1939, ex- 
SST and distinguished. [p. 472, cols. 1 & 2: p. 473, 
col. 1. 


A. from an order of the Subordinate 
Judge, First Court, Arrah, dated Septem- 
ber 7, 1940. 

Mr. S. N. Banerji, for the Appellant. 


Messrs. S M. Mullick and R. Prasad, for 
the Respondent. 


Varma, J.—This is an appeal on behalf 
of the judgment-debtor. The respondent 
is the Bank of Behar, Ltd., Patna. On 
February 24, 1940, the Bank obtained a 
mortgage decree for Rs. 8,000. In the 
course Of the execution proceedings the 
judgment-debtor put in an application under 
s. lò of the Bihar Money-lenders Act and 
s. 47 of the Civil P. C. for settlement of the 
value of the property for sale. The opposite 
party, that isthe Bank, contended that the 
Money-lenders Act has no application to 
banking transactions and for this the Bank 
relied upon the case of Sagarmal Marwari 
v. Bhuthu Ram (1). The lower Court was of 
opinion that, although the case was under 
8.8 of the Money-lenders Act, the princi- 
ple laid down therein would cover the pre- 
Sent case also and, therefore, it held that 
the Money-lenders Act had no application 
to the present case. But under Q. XXI, 


' (1) 21P L T 739; 190 Ind. Cas. 704; A IR 1941 Pat. 
99; 7 B R 28; 13 R P 39, 19 Pat. 974. 
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r. 66 the Court proceeded to settle the value 
of the properties advertised for sale and 
ordered that the valuation fixed by both 
parties be put down in the sale proclama- 
tion. It is against this order that the ap- 
pellant has moved this Court. 

Mr. S. N. Banerji, appearing on behalf 
of the appellant, has drawn our attention to 
s. 3 of the Bihar Money-lenders Act and a 
notification in the Bihar Gazette published 
under that section. Section 3 of the Bihar 
Money-lenders Act runs as follows :— 

“The Provincial Govt. may, by notification, for 
any special reason or reasons to be stated in such notifi- 
cation, exempt any money-lender or class of money- 
lenders or any class of loans in the whole orany part 


of the Province of Bihar from the operation of all or 
any of the provisions of this Act.’' 


The Local Govt. exercising its powers 
under this section, issued a notification which 
is No. 997-VI A-7/39 Com. on July 19, 1939. 


This notification runs as follows :— 

‘In exercise of the power conferred by s. 3 of the 
Bihar Money-lenders (Regulation of Transactions) Act, 
1939 (Bihar Act VII of 1939), the Governor of Bihar 
is pleased to exempt, in all areas of the Province other 
than the Santal Perganasand the Chota Nagpur Divi- 
sion, the money-lenders or class of money-lenders or 
class of loans specified in col. 1 of the Schedule 
below from the provisions of the said Act mentioned 
against them in col. 2of thesaid Schedule for the 
reasons mentioned against them in col, 3 of the said 
Schedule.” a 

The Bank comes under the description of 
Joint Stock Companies registered under the 
Indian Companies Act. It is exempted from 


the provisions of the Act mentioned in ss. 4, 


' 7,8, 10,11 and 12 from the Money-lenders 


Act, the reasons being as follows :— 

‘Unlike private money-lenders the working capitals 
of these institutions are made up mostly of contribu- 
tion by a very large number of persons in the shape of 
shares, deposits, loans, etc. Irrespective of whether 
their debtors pay back the loans and interest these 
institutions have to repay deposits and interests, ete., 
as soon as they become repayable. The restrictions 
contemplated by these sections are likely to make 
their debtors negligent of their debts in due time 
which might lead to the freezing of the Bank’s assets 
with all the evil consequences resulting therefrom 
detrimental to the business of these institutions as 
wellas totheir depositors. Both credit and trade of 
the province would suffer. Nothing should be done 
to shake the confidence of the public in the stability of 
these institutions.” ; | 

Referring to these terms of the notification 
Mr. 8. N. Banerji urges that banks have not 
been exempted from the operation of s. 13 
of the Money-lenders Act and to the extent 
that the Court has refused to act under s. 13 
of the said Act the Court has acted errone- 
ously. With regard to the case reported in 
Sagarmal Marwari v. Bhuthu Ram (1) Mr. 
Banerji urges that in that case the question 
was whether local legislation could restrict 
ss. 32 and 79 of the Negotiable Instruments 
Act. 


IML., 


On the other hand, Mr. S. M. Mullick, 
appearing on behalf of the Bank, urges” that 
the real question is whether the Money- 
lenders Act applies to banking business. 
He has drawn our attention to Chap. V 
of the Govt. of India Act, 1935, and especial- 
ly to s. 100 which runs as follows :— 

“(1) Notwithstanding anything inthe two next suc- 


ceeding sub-sections, the Federal Legislature has, and 
a Provincial Legislature has not, power to måke laws 


with respect to any of the matters enumerated in List I. 


in the Seventh Schedule to this Act (hereinafter called 
the ‘‘Federal Legislative List’’.) 4 

(2) Notwithstanding anything in the next succeeding 
sub-section, the Federal Legislature, and, subject to the 
preceding sub-section, a Provincial Legislature also, 
have power to make. laws with respect to any of the 
matters enumerated in List IIT in the said Schedule 
es ma called the ‘Concurrent Legislative 

ist’). 

(3) Subject to the two preceding sub-sections, the 
Provincial Legislature has, and the Federal Legislature 
has not, power to make laws for a Prowince or any 
part thereof with respect to any of the matters en- 
nmerated in List Il in the said Schedule (hereinafter 
called the ‘Provincial Legislatative list.”) 

(4) The Federal Legislature has power to make 
laws with respect to matters enumerated in the Pro- 
vincial Legislative List except for a Province or any 
part thereof.” 


. Now referring to Sch. VII, Mr. Mullick 
says that the legislation about banking is 
mentioned as Item No. 38. That item has 
been mentioned as banking that is to say, 
the conduct of banking business by corpora- 
tions other than corporations owned or con- 
trolled by a Federated State and carrying 
on business only within that State. It may 
be noted here that Sagarmal Marwari v. 
Bhuthu Ram (1) was dealing with Item 
No. 28 which dealt with cheques, bills of 
exchange, promissory notes and other like 
instruments. Mr. Mullick’s argument is 
that in so far as any Provincial Legislature 
attempts to touch a transaction entered into 
by a Bank in the conduct of banking busi- 
ness, that would be ultra vires in view of the 
fact that the Federal Legislature has, and a 
Provincial Legislature has not, power to 
make laws with respect to those matters. 
Any law that restricts the right of a Bank 
to realise its debt is an encroachment which 
relates to banking as mentioned in Item No. 
38 of the First List. Section 107 of the 
Govt. of India Act, 1935, lays down— 

“(1) If any provision of a Provincial law is re- 
ugnant to any provision of a Federal Law which the 

ederal Legislature is competent to enact or to any 
provision of an existing Indian law with respect to one 
of the matters enumerated in the Concurrent Legis- 
lative List, then, subject to the provisions of this 
section, the Federal law, whether passed before or 
after the Provincial law, or, asthe case may, be, the 


existing Indian law, shall prevail and the Provincial 
law shall, to the extent of the repugnancy, be void. 
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(2) Where a Provincial law with respect to one of the 
matters enumerated inthe Concurrent Legislative List, 
contains any provision repugaant to the provisions of' 
an earlier Federal law or an existing Indian law with 
respect to that matter, then, if the Provincial law, 
having been reserved for the consideration of the 
Governor-General or for the signification of His 
Majesty’s pleagqire, has received the assent of the 
Governor-General or of His Majesty, the Provincial 
law shall in that Province prevail, but nevertheless 
the Federal Legislature may at any time enact 
further legislation with respect to the same matter: 

Provided that no Bill or amendment for making 
any provision repugnant to any Provincial law, which 
having been so reserved, has received the assent of the 
Governor-General or of His Majesty, shall be introduc- 
ed or moved in either Chamber of the Federal 
Legislature without the previous sanction of the 
Governor-General in his discretion. 

(3) If any provision of a law ofa Federated State 
is repugnant to a Federal law with extends to that 
State, the Federal law, whether passed before or 
after the law of the State, shall prevail and the mw 
of a State shall, to the extent of the repugnancy, be 
void.” . 

In the case reported in Sagarmal Marwari 
v. Bhuthu Ram (1), on which reliance has 
been placed by the learned Advocate for 
the respondent it was held that a pro- 
missory note is specifically included in Item 
No. 28 of List I of the Seventh Schedule to 
the Govt. of India Act, 1935. Therefore, 
according tos. 100 of the Act the Federal 
Legislature has the exclusive right to Legis- 
late with regard to promissory notes. If the 
Provincial Legislature while purporting to 
legislate upon a subjectin List IL has tres- 
passed upon a field defined in List 1 and 
reserved under s. 100 (i) for the Federal 
Legislature, then nothing can make that 
legislation valid and what could not be done 
directly by the Provincial Legislature could 
not be done incidentally or indirectly. It 
could not nullify, by implication any more 
than expressly, astatute like the Negotiable 
Instruments Act,which it could notenact and, 
therefore, it was held that the provisions of 
s. 8 of the Money-lenders Act, though directly 
dealing with money lending, trespassed in- 
directly upon the,forbidden field, and nulli- 
fied rights which existed in that field and s. 8 
of the Money-lenders Act could not confer 
jurisdiction on a Court to pass an order con- 
travening the provisions of the Negotiable 
Instruments Act in respect of promissory- 
notes or debarring the holder of a promis- 
sory note from recovering the full amount 
of principal and interest due according to 
the apparent tenor of the note. This case 
came to be noticed by the Federal Court 
only with regard to one portion of the judg- 
ment where ebservations were made on the 
“vith and substance” theory which were not 
accepted by the Federal Court. 

But the real question in the case before us 
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is whether the Money-lenders Act is an 
` enactment which trespasses upon an enact- 
ment connected with Item No. 38 of Sche- 
dule VII of List I “Banking, that is to say, 
the conduct of banking business by corpgra- 
tions other than corporations owned or con- 
trolled by a Federated State “and carrying 
on business. only within that State.” I 
have not come across any decided case on 
the point; but on looking at Item No. 38 of 
List I it seems that the legislation contem- 
plated thereunder is of the type which is to 
‘be found in the Imperial Bank of India Act, 
1920, or the Reserve Bank of India Act, 
1934, which deal with the establishment of 
the Bank, the nature of the business carried 
on by the Bank and the way in: which a 
Bank can be wound up. Inthe case of the 
former, a look at the enactment shows that 
Chap. I deals with the establishment and 
incorporation of the Imperial Bank, and 
Chap. II, deals with the transfer of the 
undertakings of Presidency Banks to the 
Imperial Bank. In Chap. III, s. 8 gives the 
nature of business which the .Bank may 
transact and which have been specified in 
Sch. I of the limitations mentioned therein, 
“s. 10 authorisesthe Bank to do Govt. busi- 
ness, s. 12 deals with the establishment of 
branches and agencies, s. 13 authorises the 
Bank to take over business of certain other 
Banks and for that purpose to increase its 
capital, and s. 13A gives power to the Bank 
to grant loans to certain other Banks. 
Chapter IV, deals with shares, contracts and 
regulations of the Bank, Chap. V deals with 
management and Chap. VI gives power to 
the Central Board to make bye-laws. 
Schedule Í, Part I, again authorises the Bank 
(a) to advance and lend money, and open 
cash-credits for certain securities (It is not 
necessary fo mention the nature of the securi- 
ties under this Act), (b) to sell and realise the 
proceeds ofsale of any such promissory notes, 
debentures, etc, (e) to advance and lend 
money to Courts of Wards upon certain 
conditions...... (0) to borrow money for the 
purposes of the Bank’s business, and to give 
security for money so borrowed by pledging 
assets or obherwise............ and (q) generally, 
to do all such matters and things as may be 
incidental or subsidiary to the transacting 
of the various kinds of business including 
foreign exchange business, hereinbefore 
specified. Part II of the enactment points 
out the nature of the business that the Bank 
shall not transact. A reference to Sch. II 
in detail is not necessary, because it deals 
with transfer of shares and alteration of 
capital, Againa reference to the Reserve 
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Bank of India Act (Act II of 1934) shows 
tha®under Chap. II it deals with incorpora- 
tion, share capital, management and busi- 
ness, $. 17, for example, showing the busi- 
ness whieh the Bank may transact ands. 19 
showing the business which the Bank may 
not transact, Chapter ITI, describes the 
central banking functions, and Chap. IV 
deals with general provisions and also with 
liquidation of the Bank (e. 57) I am of 
opinion that these are the type of enactments 
contemplated by Item No. 38 of the First 
List of Schedule No. VII of the Govt. of 
India Act, 1935. 
“Money lending” has been mentioned in 
these two enactments asa part of the busi- 
ness of the Bank. These two enactments do 
not show the terms and conditions on which 
the money lending business has to be tran- 
sacted. The Bihar Money-lenders Act does 
not enact anything in the nature of the en- 
actments mentioned above. Money-lending 
by itself comes clearly under ltem No. 27 
of the Second List of Sch. VII. Section 19 
of the Bihar Money-lenders Act cannot be 
said to be legislation connected with “the 
conduct of banking business by corporations, 
etc.” and, therefore, it cannot be said to have 
trespassed upon the rights of the Central 
Legislature money-lending is only a part of 
the business of the Bank, and, therefore, 
any legislation with regard to money-lend- 
ing cannot be said to be enactment in econ- 
nection with the conduct of banking busi- 
ness. 
An argument has been advanced that the 
exemptions in the Govt. notification show 
that the Local Govt. realised that they were 
encroaching upon the rights of the Central 
Legislature; but it is not necessary to go | 
behind the reasons given against those items. 
Our attention has been drawn by the 
learned Advocate for the appellant to two 
cases [Civil Revision No. 667 of 1940 decided 
on January 28, 1941, Gopal Prasad v. Ram 
Prasad Gupta (2), and Miscellaneous 
Appeal No. 276 of 1939, decided on July 26, 
1939 The Chota Nagpur Banking Associa- 
tion Ltd. y. Radha Gobinda Singh (8)] 
decided by this Court; but these cases do 
not help us in coming to any conclusion 
with regard to the facts of this case. In 
Civil Revision No. 667 of 1940, Gopal Prasad 
v. Ram Prasad Gupta (2), the decree in 
which relief under s. 11 ofthe Money-lenders 
Act was sought was passed before the enact- 
ment of the Money-lenders Act, 1939, This 
decision does not help the appellant very 


(2) 194 Ind. Cas. 104; 7 B R 655; 13 RP 652 
(3) 194 Ind. Cas. 649; 7 B R 813s143R P12. 
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much. In Miscellaneous Appeal No. 27 of 
1939. [The Chota Nagpur Banking Associa- 
tion Ltd. v: Radha Gobinda Singh (3)], 
the Chota Nagpur Banking Associa- 
tion raised the question of its exemption 
from the operation of s. 11 of the Money- 
lenders Act, but referring to the notifi- 
cation of July 19, 1939—it was pointed out 
that the appellant in that case—the Chota 
Nagpur Banking Association—was not regis- 
tered under the Indian Companies Act, 1913 
but under the. old Act, VI of 1882 and, 
therefore, it was held that this exemption 
could not be claimed. But this decision is 
important for this case inasmuch as it was 
. not argued on behalf of the appellant that 
s. 1] of the Money-lenders Act trespassed 
upon Item No. 38 of List I of Sch, VII of 
the Govt. of India Act, 1935. I am of 
opinion that s. 13 of the Bihar Money- 
lenders Act does not legislate either directly 
or indirectly with regard to the conduct of 
banking business. 

Under the circumstances I would set 
aside the order of the Court below and send 
back the case for disposing of the application 
of the appellant under s.13 of the- Bihar 
Money-lenders Act in accordance with the 
observations made above. 

The appellant is entitled to the costs of 
this Court. a . 

Shearer, J,—I entirely agree. Section 13 
of the Bihar Money-lenders (Regulation of 
Transactions) Act, 1939, requires a Court, 
executing a decree for the recovery of money 
advanced by a money-lender as a loan, to 
estimate the value of any property that may 
be attached, and prohibits it, except under 
certain conditions, from selling the property 
for less -than the amount at which it is so 
valued. Quite clearly such an enactment is 
not an enactment relating to the conduct of 
banking business by a corporation.: The 
mere fact that such a decree may, in the 
ordinary course of its business, be . obtained 
by a bank registered under the ‘Indian Com- 
panies Act, cannot make it so. In order to 
succeed on this point it was incumbent on 
the decree-holder to point to some provision 
in the law relating to banking and to show 
that there was a conflict between it and this 
enactment of the provincial legislature. No 
attempt was, however, made to do this. 
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- MANINDRA K. MITTER AND OTHERS 

Hindu Law --Trust -Whether exists in India inde- 
pendent of statute—Religious endowment —W hat is— 
“Partial debutter’’, meaning explained — Whether 
valid under Hindu Law—Trust for benefit of derty— 
Use of words appropriate to English trust, if con- 
clusive in deciding whether endowment or trust was 
intended—Idol—Shebait, when should not be allowed 
to represent deity in suit or proceeding — Official 
Trustees Act (II of 1913), s. 7(5)—Trust in English 
form -Ultimate beneficiary detty — Application of 
Act, if excluded — Official Trustee accepting trust 
contrary to Act — Conversion of corpus of trust ipto 
fund ordered by Court—Such act, if valid --Trans- 
eree of corpus, whether gets good titlh—Trust—Im- 
movable property vesting in trugt—Certain amount to 
be paid to deity and balance to heirs — Deity and 
heirs, if can seek partition of property—Adminisira- 
tion sutt—Power of Court to order conversion of tm- 
movable property into fund and to order trustee to do 
what is right and proper with corpus—Costs—Idol— ` 
Suit by next friend dismissed—Neaxt friend when per- 
sonally liable for costs. on 8 

A trust whereby property vests in A for the benefit 


‘of B notwithstanding extraordinary origin in England 


exists in Indiaand is a part- of the system of Hindu 
Law as administered in India. Itistrue that s. 1, 
Trusts Act, does not apply to religious or charitable 
trusts whether Hindu, Muhammadan or English but it 
does not follow that such trustsdo not now exist in- | 
dependently of the statute or did not exist prior to the 
statutes. Ganendromohun Tagore v.Juttendromohun 
Tagore (3) and Krishnaramani Dasiv. Ananda 
Krishna Bose (7), relied on. Kumar Asima Krishna 
Deb v. Kumara Krishna Deb (6), dissented from. 65 
Ind Cas. 161 (4), explained. [p. 479, col. 2.] | 

- A religious endowment isa gift to an idol but owing to 
peculiar attributes, reflects fiduciary capacity or posi- 
tion in shebaits. Property vests in idol. [p. 480, col. 
2.1. 
A disposition known as ‘‘partial debutter’’ is come 
bination of trust and endowment and is an offe3pring of 
the law of trust. In its legal aspect, it is very much a 
creation of Anglo-Hindu Law. It is not a mere charge: 
but is premeditated with the idea of trust. “The normal 
case of partial debutter is one where the disposer has. 
purported to dispose of property in favour of an idol, 
but in such a manner as to show an intention of benefit- 
ing his family in perpetuity. Añ attempt to provide 
in perpetuity for heirs by an ostensible gift to an idol, 
is invalid but on principles of resulting trust, the pro- 
perty vests in the heirs, subject toa trust (“overriding 


- trust”, as it has been called) which is valid in per- 


etuity for the maintenance of the idol, therefore, 
ogically there can be no objection to a case where pro- 
erty has been vested in the idol subject to a trust 
which of course, would have to comply with the ordi- 
nary law) for the benefit of . the family. Sibchunder 
Doss v. Sibkissen Bonnerjee (5), Krishnaramant Dasi 
v. Ananda Krishna Bose (7) and Ram Coomar Paul v. 
Jogender Nath (10), reliedon. [żbid.] 
Notwithstanding that a Hinducan employ English 
machinery and therefor createa “trust” for the benefit 
of a deity, the fact that he has. used words more or less 
appropriate to an English trustis not conclusive. It 
must be a matter of inference on the documents and the 
facts of each particular case; whether the benefactor 
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-intended to adopt the one or the othér method, “trust” 
-or “endowment”. [ibid.] 
The shebaits do formally stand for and represent the 
deity, in a suit or proceeding but there are exceptions as 
where the interests of the shebait are adverse to those 
of the trust estate in which case the idol should be 
‘separately represented through a disinterested next friend. 
144 Ind. Cas. 792 (1) ana 87 Ind. Vas. 305 (2), ex- 
plained. 146 Ind. Cas, 1044 (12), distinguished. [p. 
484, col. 2.) ° P 
~ The drawing of a distinction between a trust for a 
religious purpose and a trust in the English form where 
‘the ultimate beneficiary or one of them is a Thakur, 
-dees not exclude the application of the Official Trustees 
-Act or the Trusts Act. Where however contrary to the 
provisions of the Official Trustees Act, the Court permits 
“the Official Trustee to accept the trust and on his ap- 
plication passes an order for conversion of the corpus 
of the -trust into fund, the appointment of the Official 
Trustee and the order for conversion are nevertheless 
valid so as to pass a good title to the transferee of the 
‘Corpus of trust. tp. 482, col. 1.] 

Where immovable property is vested in trust, (and 
this does not exclude the case of a trustee de facto) for 
the purpose first of maintaining the properties, secondly, 

“to pay out ‘X’ a year tothe deity, and thirdly, the 
balance to the heirs, it is open either to the deity or to 
the heirs to seek an order either separating the pro- 
perties by metes and bounds or by sale and division, 

“and in a proper'case the Court if satisfied can make an 
order for conversion, irrespective of any suit or proceed- 
ae In the nature of administration. [p. 482, col. 
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In proceedings of the nature of administration pro- 
ceedings, the Court has the power to’ order conversion 
of inimovable property into fund and to order the 
trustee to do what is right and proper with the corpus. 
. Even if the Court’ fails to do’so, it can in other pro- 

ceedings in the natitre of administration, complete what 
ig in the nature ‘of administration by ordering con- 
ee Ades 7 

Where a suit-brought by an idol’s next friend is dis- 
missed, the next friend is personally liable for the ae 
and not the estate, unless upon a consideration of the 
circumstances the Court directs him to be indemnified 
out of the trust estate. Brijessuree Dassia v. Kishore 
ees (15, aed pita Pings v. Caley (15) and 

eereebala Dabee v. Chundar Kant Mukherj 
relied on. [p. 487, col. 2.] PANET DER OD 


— Messrs. Sudhish Roy and B. Das, for the 

Plaintiff. - 

. Messrs. S. R. Das, S. P. Chowdhur d 

A. K. Hazra, for the different Siete j 
Messrs. S. M. Bose, N. C. Chatterjee and 

-J. N. Majumdar, for the Transferees. . 


Judgment.—I shall consider my judg- 
ment at any rate on one point, but I begin 
now, notwithstanding that my own notes 
-are m a fragmentary state. The matter 
. should have been made easier for me by the 
fact that it was argued with much ability 
on the part of the plaintiff, who was able to 
have the Services of Mr. Roy supported by 
“Counsel if less eminent no less efficient whom 
the remorseful relations, notwithstanding 
‘that they are supposed to-be indigent, were 
-able to brief. I was especially indebted to 
Mr. Hazra and Mr. Das for arguments on 
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their behalf. But there is such a thing as 
embarrassment of-abundance. This suit was 
filed on March 6, 1937. The significance of 
the date will hereafter appear. The suit is 
by a deity, who by his symbol Sridhar Jew, 
figures very largely in my list. The next 
friend of the deity in this case, whose name 
will be found at the bottom left-hand corner 
of the genealogical table included in the ad- 
mitted brief, is Nirmal Krishna Mitter, 
whom I have seen once during the course of 
these lengthy proceedings at the back of the 
Court, and whose qualifications are confined 
to an amiable disposition, an athletic frame, 
and I believe the rank of Corporal in the 
Territorial Defence Force. Nevertheless, it 
isa suit by the deity. The relief sought 
may be classified as follows : 

l. In respect of what will hereafter be 
called the blue portion of the dwelling house, 
that is, 75 and 76, Phear Lane, the north- 
east corner of the first and second storeys. 
To this, the claim by the deity is for “posses- 
sion aS owner. 

2. The claim to a declaration of charge 
and enforcement of charge for maintenance 
in respect of the: pink portion of the family 
dwelling house. 

3 Similar relief in respect of the income 
bearing premises, 11 Harinbari First Lane 
and 81 Phear Lane, together with its sub- 
numbers. | 

As regards the charge, by prayer (e), this 
is limited to such sum as, together with 
Rs. 13,009, would bring in a sufficient income 
for the maintenance of the plaintiff. The 
defendants are first of all, the family other 
than the next friend, all now remorseful and 
regretting the acts of the late shebaits, and 
the transferees, by this I mean the pur- 
chasers of the two income bearing proper- 
ties which were sold under an order dated 
August 30, 1912, and with regard to the 
dwelling house which was mortgaged in 1921 
and sold by the Court in 1925, the purchaser 
at the sale, as the result of the mortgage 
decree, or his transferee. The sale by the 
Registrar took place on March 6, 1925. This 
explains the.date of the filing of the plaint, 
and shows. that the deity, although in an 
ideal sense was keeping a careful record of 
the last moment for filing the plaint. 

I go back to the essential facts. On 
April 29, 1853, Hari Mohan Sircar made a 
disposition of the properties I have already 
mentioned, together with another property, 
which is not in suit, for the benefit of the 
plaintiff deity and also for the benefit of his 
family. I do not quote the deed, because it 
has been construed in the ruling to which 


1941 — 


I am about to refer and because its signi- 
ficance is to be gathered as much from What 
it omits as now what it includes: The whole 
therefore has to be read. The questions 
which arise in connection with this disposi- 
tion I will formulate hereafter, but it should 
be noted that the disposition is in the form of 
an English trust, that is to say, it purports 
to vest the properties in two trustees, who 
are to apply the income, firstly, in the 
maintenance of the Thakur, and, secondly, 
for the benefit of his sons and their families. 
It also provides for a right of residence for 
the sons and their families in the houses at 
the discretion of the trustees, It uses cer- 
tain language, which is relied upon by the 
plaintiff, and those supporting the plaintiff, 
to show that if amounts to nothing less 
than a dedication or endowment in the 
Hindu sense of the term. The estate was 


administered by the trustees named and by. 


other trustees appointed in the manner of 
trustees. 

On May 19, 1879, a suit was filed (Suit 
No. 342 of 1879), by Nobin Kishore the widow 
of one of the founder’s two sons. Both these 
sons had died as at the date of the filing of 
the suit, or at any rate before the date of 
the judgment of the Court on appeal. The 
plaintiff asked for construction of the in- 
denture of trust for partition of the whole 
in the event of the Court finding as she 
herself contended that the disposition was 
illusory. Alternatively, for the framing of a 
scheme, and other reliefs in the nature of 
administration. 

The Court of first instance substantially 
dismissed’ her suit. The Court: on appeal 
took a different view. The judgment is to 
be found at p. 92 of the agreed brief. The 
final decree drawn up should be read in the 
light of this judgment. It is, I think, clear 
that this judgment treated the disposition 
as having the effect of an English trust. 
Whether this makes much or any difference 
and what that difference may be I will try 
and indicate hereafter. In this judgment I 
shall use the word ‘trust’ in the limited and 
specific sense of a disposition for the benefit 
of ‘A’ (the deity) in which the legal owner- 
ship is vested in trustees ‘BB’. I use the 
word ‘endowment’ as a disposition for the 
penefit of the deity by which the property 
is given to and vested in the deity. The first 
finding was that the religious trusts were 
valid, and, to quote the expression: used “a 
first charge on the Income of the property” 
(p. 95). The balance of the income, accqrding 
to the view of the Court on appeal, belonged, 
after the life interest of the sons, to the 
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sons’ heirs. Therefore, at the time of the 
judgment, the plaintiff, as the eldest son’s 
widow, was entitled to half the’ surplus 
income after discharging the religious trust, 
and the three 'sons of the younger son were 
each entitled to 1/6th. A scheme was then 
directed to be framed for the carrying out 
of the religious trust, and in the course of 
doing so it was to be determined how much 
Was necessary. The Court on appeal has, 
I think, treated the dwelling house as dis- 
tinct from the income-bearing ‘property, 
and, on my reading of this judgment and 
decree, held that the plaintiff and the other 
sons were entitled, in shares already men- 
tioned, to the dwelling house absolutely 
(see phrasing at p. 97). At the very end .of 


the judgment is the following sentence: e 
“In settling the claim for the worship it will be de- 


‘termined what part of the dwelliag house should be set 


apart for the use ofthe idol. The residue will be par- 
titioned.”’ 

The question which arises on this part of 
the case is whether the effect of this judg- 
ment and the decree which was drawn up 
was to vest the whole of the dwelling house 
in the heirs, subject either toa right, or to 
something less than a right, in the Thakur 
to use or have used for him, the thakurbarz, 
or whether the portion in question (which 
subsequently came to be known as the blue 
portion owing to the fact that that portion 
was allotted on the enquiry for the use of 
the Thakur) vested absolutely in the Thakur. 
The preliminary decree drawn up 1s at 
p. 30. I will come back to discuss the langu- 
age of the decree in dealing with the ques- 
tions which are in dispute. The report on 
the enquiry directed was made on July 26, 
1887. It framed a scheme settling the cor- 
rect amount required for the maintenance 
at Rs. 1,300 a year. It embodied an arrange- 
ment whereby the trustees have to pay the 
income wholly to Radharani, who was to 
utilise the money allocated to the mainten- 
ance of the Thakur during her pala; was to 
make over that money to the other pala- 
dars and whereby she was also to recelve 
and divide the residue of the income. Lastly, 
by cl. (5), the referee “set apart for the use 
of the Thakur” the blue portion, the exact 
situation of which will appear from the 
plan annexed to the report, which 1s an 
exhibit. 


The final -decree embodying the report, 
or an abstract of-it,is in the agreed brief 
(pp. 43 and 44). It is to be noted that this 
contains an order upon the trustees to pay 
the income of the said trust estate from 
time to time as soon as collected to the 
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Plaintiff under the arrangement I have 
already. mentioned. Then as a matter of 
course, there isa provision for the sale of 
one of the trust properties for the purpose 
‘of paying the costs, and this was done. This 
sale is not attacked, nor it is sought to claim 
a charge upon the properties so transferred. 
The final decree is dated August 18, 1887. 
It will be seen that the directions for par- 
tition of the family dwelling house were not 
followed out. There was no separate allot- 
ment or partition. The final decree of 
August 18, 1887 „had better remain on the 
record and be marked at my instance be- 
cause, asit appears to me, the portion.at the 
bottom of the page asit appearsin the agreed 
brief has nothing to do with the final decree. 
Phe result is, in my opinion, that with regard 


‘to the income-beaying properties other than, 


that sold, these continued to be vested in 
the trustee. There ‘were again various 
changes and on September 24, 1888 the 
Official Trustee was appointed. The order is 
Ex. P. The application for the appointment 
was made in suit No. 342 of 1879. The form 
of the order is : l 

“The Offcial Trustee of Bengal is appointed the 
trustee of the indenture of trust executed by Hari 
‘Mohan Sircar, etc., and that the outgoing trustees do 
deliver the trust estate and funds in their hands to the 
Official Trustee and that the same do vest in him and 


be held by him for the purposes mentioned in the 
decree.’’ 


It does not set out in any schedule or other- 
wise other than in the manner I have men- 
tioned, the properties which were vested in 
him. This appointment which is referred to 
and recited in para. 19 of the plaint in terms 
appropriate to a valid and proper appoint- 
‘ment, is now, for reasons which will become 
apparent, challenged by the plaintiff. It is 
said that the Court had no jurisdiction to ap: 
‘point the Official Trustee. 


On July 7, 1908, a suit was filed, suit 
No. 904 of 1908, by Radharani, the daughter 
“of Nobin Kishore. The plaint is at p. 45 of 
-the brief. The nature of the pleading and 
the reliefs are stressed by Mr: Roy on behalf 
of the Thakur as showing an intention of one 
to impinge upon the rights of the deity as 
recognized by the decree of 1885, and he 
- asks me to consider the prayers in that light. 
A primary object of the suit was, for rea- 
sons set out in the plaint and connected with 
the nature of the property and the structures 
to obtain the conversion of the immovable 
property into funds. The second prayer is 
for an inquiry as to the sum necessary to be 
invested in the hands of the Official Trustees 


for payment ofan annual sum of Rs. 1,180. 


“This is clearly less than the Rs. 1,300: fixed 


~ 
Lo 
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by dhe decree of the eighties, but for the 
moment the difference is not very material. 
What was really wanted, apart from this 
reduction of Rs. 120 a year, was the separa- 
tion of the fund for the maintenance of the 
deity, and the partition and appropriation of 
the balance by the heirs who were then en- 
titled and to convert, their share in the in- 
come into a share in the corpus. 

- In this suit certain terms were sought to 
be agreed, dated July 6,110. These terms 
which included the provision of a fund of 
Rs. 12,000 were rejected by Cunningham, J. 
The suit proceeded. On August 30, 1912, 
was the application of the Official Trustee for 
sale of the two properties vested in him, or 
which the Court had purported to vest in 
him. The application was headed ‘‘In the 
matter of Act XVII of 1864, (the Official 
Trustees Act of the time) and in the matter 


` of he suit of 1908.” It is a long petition, diff- 


cult to read. The original has been tendered. 
The gist of it (and I may have to revert to it 
in greater detail) is to the effect that the 
properties are of such a nature that the in- 
come is expended in an ever increasing 
degree in effecting petty repairs. It establishes 
in my opinion a case for the necessity of con- 
version. The Official Trustee sets out the diffi- 
culty he was in by the pressure of the action 
of the Calcutta Corporation. Certain passages 
are of interest, whatever their ultimate bear- 
ing. Paragraph 21 says that: 

“The trust estate of Hari Mohan Sircar, etc......af 
present consists of the following properties : AL Harin- 
bari Lane, 81 Phears Lane, besides the portion of pre- 


mises 79 and 76 Phears Lane allotted on partition for 
the use of the family deity.” 


It was from this passage, I think, that I 
originally dervied the impression or drew the 
inference that the blue portion also vested in 
the trustee, subject toa trust for residence 
but that is not the case either of the plaintiff 
or of the defendant. I shall deal with that 
later. It appears to have been the view of 
the Official Trustee or his adviser. The Official 
Trustee had obtained a valuation, and in the 
last paragraph of his petition he stated that 
the net sale proceeds on investment in 33 
per cent. securities would produce an income 
ample to provide for the expenses of the 
trust estate and leave a surplus for division 
amongst the beneficiaries. ‘‘The benefici- 
aries’ in this connection means the heirs. 
“The trust estate” means the trust in favour 
of the Thakur of which the Official Trustee 
was the ‘trustee, and which was the trust 
which in his own view he was representing. 

By. using the words “trust” and “trustee” 
at the moment, I do not mean that I have, 
without further investigation, come to the 


. 
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conclusion that this is a “trust” in the sanse 
above defined. That is one of .the points to 
be considered. In that light however the 
matter was dealt with by the Official Trustee 
and the Court. No order was made immedi- 
ately on the application, but a reference 
was directed—I think the date of the order 
for reference being December 11, 1912. The 
report found the sum required to be raised 
upon mortgage but recommended, in view 
ofthe particular nature of the properties (an 
opinion which would have had my agree- 
ment), sale rather than mortgage. Incidently 
it referred to an alternative scheme, not the 
subject-matter of the reference by which the 
parties proposed to raise a large sum on mort- 
gagefor the purpose of building blocks of 
flats. The order of reference is of date June 
12,1911. The order for sale was of August 
30, 1912. It was made both in thee applica- 
tion and in the suit, treating the matter as 
being before the Court for further directions 
on the report of the Official Referee. The re- 
port was read and the order for sale made. 
No special directions were included as to the 
sale proceeds, it being ordered in the last 
lines of the order that “the suit be placed in 
the list for hearing.” Mr. Roy relies upon the 
fact that this order contains no specific direc- 
tion that the sale by the Official Trustee should 
be free from the charge in favour of the 
Thakur. J shall deal withthe matter when 
I come to consider the question of charge. 
One property, Harinbari Lane, was actually 
conveyed on July 6, 1913, andthe other pro- 
perty actually conveyed on August 28, 1915. 
I should have added that exceptions were 


~ 


taken tothe report particularly by Radharani, _ 


the matter was contested and the exceptions 
discharged. 

“ On December 11, 1912, the suit came on 
for hearing and an order was made (Ex J) 
directing a reference to ascertain how much 
of the sale proceeds were required to be set 
apart for the purpose of the religious trust 
“subject to any vaild and binding agreement 
between the parties relating to the disconti- 
nuance of observing. certain pujas.” The 
exact effect of the last phrase need not for the 
moment be considered. In the reference the 
parties came to certain terms, which are an- 
nexed to the final decree of July 22, 1913. In 
these terms the fund was fixed at Rs. 13,000. 
This fund was to be held by the Accountant- 
General. In pursuance of this allocation the 
Official Trustee was directed to pay into Court 
the sum of Rs. 13,000 to be invested and held 
by the Accountant-General to the credit of 
the suit; the interest to be paid to the pala- 
dars. With regard to the dwelling house, 
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(ineluding the blue portion) this was to be 
sold by a member of the Bar who was ap- 
pointed Commissioner to sell. The Thakur, 
thus displaced, was to go tothe paladars in 
tury. This property (the dwelling house) 
was not in fact sold as directed in the final 
decree. Radharani bought in the shares of 
the other heirs and assumed possession of 
the whole. This she let outin 1915 toa Mr. 
Mahomed Yacoob, who remained her tenant 
until 1925. 

On February 5, 1921, Radharani mortgag- ` 
ed the entire dwelling house to an attorney,’ 
Mr, Akhoy Bose. A suit was filed. The final 
decree for sale was sometime in the begir- 
ning of 1925, and the sale actually took place 
as already stated, on March 6, 1925. In 1935, 
the purchaser at the Registrar's sale convey- 
ed the dwelling house fo the defendant, Mr. 
Aziz. ` 

Those are the facts taken from the docu- 
ments, and the only facts, speaking general- 
ly, to which reference need be made. The 
oral evidence on the part of the defendants 
related principally to the improvements and 
additions effected by them on the property. 
The evidence on behalf of the plaintiff was 
confined to an attempt, probably unneces- 
sary, having regard tothe state of the law, 
to show that the plaintiff had been in actual 
possession from 1915 onwards; that is, that 
the family had continued to occupy the blue 
portion. The witnesswas the artist father 
of the next friend. His evidence had been 
obviously carefully prepared, and was well 
executed. Quite clearly, it cannot be accept- 
ed. i 

My finding is (whatever the bearing may 
be) that the family left in 1915. The neigh- 
bourhood had become non-Hindu. The family 
dwelling house was rented as to the pink 
portion, that is the bulk of the building, to 
Muhammadan merchants, and itis my tind- 
ing that the family did not keep their family 
deity in the blue portion, nor, as dramatical- 
ly described, did the old lady venture forth 
by one staircase or another to perform the 
puja. I find that the deity was actually 
taken away in 1915. 

At first sight, on the facts that I have 
mentioned, it would occur to anybody and 
occurred to me at the outset of the case, that 
the main questions involved would be ques- 
tions of limitation, and so indeed was the 
matter argued on behalf of the contesting 
defendants. But-on further consideration, I 
have come tothe conclusion that the main 
questions are not of limitation, and that their 
answers depend mainly, if not exclusively, 
upon the construction of the original deed, 
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coupled with the decree of 1885-87, and the 
view to be taken of their combined effect. 

_ Splitting up the questions according to 
their practical import, there are three : (1) 
the blue portion of the dwelling house,» in 
which only Mr. 8. M. Bose’s client is interest- 
ed, The matter, to my mind, although it is 
one upon which it may not be easy to form 
an opinion, is ina sense simple, because as 
a result of the discussion, and subject to the 
subsidiary points, it appears to me to depend 
upon: the effect, of the original deed and 
decree. Hither the blue portion did, or it 
did not, vest in the diety. If it did, (subject 
to. the arguments as to adverse possession 
adduced by Mr. 8. M. Bose, answered by Mr. 
SC. Roy with Surendrakrishna Roy v. 
Ishwar Bhubaneshwari (1), then the plain- 
tiff is entitled to recover possession. If it 
. did not, the plaintiff had no rights which 
he can enforce at law. This being the less 
difficult part of the case, I will deal with it 
at a later stage. (2) As regards the 
dwelling house,-the pink portion, again 


this depends upon.a construction of the . 


effect of the decree of 1885, because it is 
upon this decree that Mr. Roy founds his 
action. By this decree was a charge declar- 
ed on this pink pertion, or was the charge on 
the other hand confined to the premises other 
than the dwelling house. That, again isa 
matter of the reading of the decree, and 
although I have expressed a view during 
the course of the suit, I will reserve it for 
later consideration. (3) The mainand the 
really difficult question in the case is the 
question whether there is an existing 
charge enforcible by the plaintiff on the 
houses other than the dwelling house, trans- 
ferred by the Official Trustee under the order 
of 1912. This is the question which I propose 


now to deal with. Itinvolves or includes the ` 


question of vesting. In whom was the pro- 
perty vested, and to what extent, on what 
trusts? Was there a charge? if so in 
favour of whom and what is the effect of such 
chage? Again, it does not appear to me on 
consideration, -that questions of limitation 
are of prime importance, the main question 
being whether on the facts of this ‘case the 
charge after 1913 operated on against the 
houses, or was transferred to the sale pro- 
ceeds, or whether -by what took place the 
transferees. took free of the charge. 

_ One of the points of law which has been 
most | agitated before me in | connection 
with this matter is that of “trust.” Whether 
it makes a-fundamental-difference that the 
. (1) 60 © 54; 144 Ind. Cas. 792: AI R 1933 Cal. 295; 
6 R C 20, B . / ste ‘ . 
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deeg of 1853 should be a “trust” or an “en- 
dowment,” I ventured to doubt. On the other 
hand, even if not primarily important, it cer- 
tainly becomes material in considering whe- 
ther the proceedings in 1910-12 were properly 
constituted, that is to say, as a matter of pro- 
cedure. Itis for this reason that Counsel for 
the plaintiff and for the remorseful relations 
supparting him were so intent on establish- 
ing that notwithstanding the form of “trust” 
a disposition in favour of a Hindu deity; 
partial or total, must have the effect of vest- 
ing the property in the Thakur. 

The point propounded by Counsel may 
be formulated as follows: (a) That here 
is ownership of property subject to an en- 
cumbrance or charge in favour of the deity. 
At one stage it was put as high as a mortgage 
at another stage it was contended that there 
was “aneestate carved out.” But at the 
lowest, according to the plaintiff, here is a 
charge under s. 100, T. P. Act; (b) Itis then 
said that the Court has no power whatever 
under any circumstances to remove that 
charge, or, to allow sale of the property free 
of the charge, and, lastly (c) That the Court, 
if it can do it at all, which is denied can do 
it only in the presence of the deity represent- 
ed by persons distinct from the shebuaits. 
The matter of “trust” may therefore become 
important because should the view be taken 
that the Court can order conversion in pro- 
per or properly constituted proceedings, 
the further questions will follow: (d) 1. 
Were the proceedings properly constituted. 
(d) 2. If not, what will be the effect if such 
an order is made in proceedings not properly 
constituted. 

When I broke off yesterday I was about 
to consider the question of law discussed 
in this case, “trust” or “endowment.” It 
is however more convenient to formulate, 
at this stage in a simplified form, Mr. Roy’s 
argument. I do so .as follows: (1) No. 
“trust,” but “endowment.” (2) Thatin this _ 
case the endowment may be partial debutter, 
but that an estate is carved out for the 
Thakur. At the least a charge has been 
created; moreover, a charge created by 
decree, and this does incidentally, accord- 
ing to Mr. Roy, create an interest in land. 
(3) The other estate, that is to say the 
estate minus that created by the charge is, 
according to Mr. Roy owned by the heirs. 
In this case he contends that thesale by 
the Official Trustee was a sale by him as agent 
of the heirs. (4) The-Court has no power 
to order conversion: of land in the case of 
an absolute debutter. (5) There is no reason 
for.a different rule in the.case of.a partial 
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debutter. (6) Alternatively, the Court, if 
it has such power, has only power in DTO- 
ceedings where there 
“separate representation of the Thakur.” 

On the argument of Mr. Roy so formu- 


lated, it seems sto me convenient to discuss the’ 


following æ questions which I will again enu- 
merate; 
of these questions were not fully dealt, with 
by Counsel for the defendants: owing to the 
stage at which they become -obvious: I; 
“Trust, ” 11. Effect of a partial debutter. 
III. The position of the Official Trustee 
having regard to the answer to’ question 
I and to the facts of this case. IV. The 
Court’s power to order conversion on the basis 
of trust. V. The Court’s power to order con- 
version generally. VI. Mr. Roy’ s two magna 
chartas, and the question of “separate repre- 
sentation.” I refer to SurendraeKrishna 
Roy v. Ishwar Bhubaneshwart (l); and 
Pramathanath v. Pradhgumna Kumar (2) 


to which latter case I think the expression is 


probably more appropriate, because Mr. Roy 
is contending for the rule. No conversion 
without representation, or to be more accu- 
rate without “separate representation,” 
which has a sound about it of magna charta. 
I come back to the first question, that is. 
of trust (E). ‘The contention of Mr. Roy, 6. 
R. Das and those less eminent but equally 
efficient Counsel who supported them was 
that there is no trust in India, outside the 
Trusts Act. Mr. Roy’s contention logically 
results -in the proposition (by which he was 
prepared to show) that before 1913 when the 
Trusts Act was introduced into Bengal, there 
was no such thing as a religious or secular 
trust among. Hindus. Other Counsel sup- 
porting Mr. Roy, limit the exclusion to reli- 
gious trusts. Mr. Roy and Counsel support- 
ing the deity base their contention on the 
following g erounds: (1) That the integrity of 
Hindu Law has been expressly preserved by 
statute, (2) that the statutes relating to trusts 
such as the Trusts Act, the Trustees Act and 
so forth, all in some terms or other purport 
to disclaim relation to Hindu trusts'or Hindu 
religious trusts. (I said I would add to my 
judgment on the question of trust in Hindu 
Law and what I am about to say may be 
taken as inserted in my judgment at-p: 22 .) 
(8) Lastly Mr. Roy relies upon the’ proposi- 
tion that Hindu Law in its integrity does not 
recognize trusts: This is what I have refer- 
red to as the pure and ampie Hindu Law 


theory. 

(2) 52 I A-245;87 Ind, Cas.-305; A IR 1925 P, C- 139: 
52 0 809: 23 A L J 537; 49M L J 30. (1925) MWN 
431; 41 C L J 551; 2 -O W- N` 557; 27 Bom. L R 1664; 
22 L W 192; 300 W N 25;3 Pat. L R 315P O): 
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1t should be remembered that some: 
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As regards the second ‘branch of Mr. Roy's- 


argument, exclusion by statute, firstly it 


should be noted that there are other statutes 
which do not make any distinction between. 
religious -trusts and secular trusts,- Hindu. 
trusts and English trusts, for instance the 
Specific Relief Act. Secondly. I do. not 
follow the logic. True s. 1, Trusts Act,. 
made applicable to Bengal in 1913, does not 
apply to religious or charitable trusts whe- 
ther Hindu, Muhammadan or English. It 
does not follow that such trusts ‘do not now 
exist independently of the statute or did nat 
exist prior to the statutes; in other words,. 
the question is, are trusts part of the system 
of Hindu Lawas administered 1 in India at 
the present day ? ° 

I now come to the question of Hindu Law 
in its integrity. What the,pure Hindu Law: 
is and where it is to be found, I have not 
been able to discover. Mr. Roy relied upon. 
an alleged dictum quoted, I think, in a text 
book, if I recollect correctly, Gours Hindu 
Code, a phrase to the effect that “trusts. 
should not be introduced into India.” But 
enthusiasm has led Mr. Roy slightly to. 
change the wording and to divorce the dictum 
from its contents. The original of this isa 
phrase in the ruling of the Judicial Com-.- 
mittee in Ganendromohun Tagore v. Jutten- 
dromohun Tagore (3) at .p. 71, and the 
phrase is as follows: 

“The anomalous law which has grown up in England. 
of a legal estate which is paramount in one set of 
Courts and equitable ownership which is paramount in 


Courts of equity does not exist in and ought not to be 
introduced into Hindu Law.” 


The context and the next sentence shows 
that this was stated only to emphasize the- 
point that -irrespective of these historical. 
anomalies, trusts were recognized by Hindu 


Law. 

“It is obvious that property whether movable or im-- 
movable must be vested more or less absolutely in some 
person or persons for the benefit of the persons, and 
trusts of various kinds have been recognized and acted 
on in India.” 


I think that Mr. Roy could more usefully 
have relied upon the phrase in Vidya 
Varutht Thirtha Swamigal v. Baluswami 
Ayyar (4) to the effect that “Hindu Law pure- 
and simple knows nothing of trusts.” Again. . 
I consider the meaning to be that this. 
notional original Hindu Law was not con-- 
cerned’ with estates such as came to be deve- 
loped owing to historical reasons in England.. 

(3) I A’ Sup. Vol. 47 ID; 9 Beng. L R 377; 18W R 
359; 2 Suth. 692; 3 Sar. 82 (P O). 

(4) 48 I A 302; '$5 Ind. Cas. 161; A I R 1922 P C 123;; 
44 M 831; (1921) ) M W N 449; 41 M L J. 346; 3 U P 


LR(P C) 62; 15 L W 78; 30 ML T66; 3. PLT. 215; 
26 C W N` 537; 24 Bom. L R 629; 20 A L J 497 
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‘There is a significant passage in a case which 
I shall refer to in connexion with partial 
debutter (which I have not by me) tothis ef- 
fect, that in comparison with English lawyers, 


the “Hindu jurist, equally acute, was liétle_ 


interested in the theory of estates: Sibchun- 
der Doss v. Sibkissen Bonnerjee (5). But 
the complete answer to Mr. Roy’s case is that 
Hindu Law, whatever it was in the time of 
the heroes, is no longer pure ‘and certainly 
not simple. 

. The matter was discussed at considerable 
length as long ago as 1868 in Kumar Asima 
Krishna Deb v. Kumara Krishna Deb (6), 
Markby, J., impressed with the peculiarity 
‘of origin of trusts in England appeared to 
take the view that as similar historical con- 
-dftions did not prevail in India, there 
‘could be no such thing as an “English” trust 
‘in India. The matter came to be consi- 
dered in Krishnaramani Dasi v. Ananda 
Krishna Bose (7). The passages which are 
particularly important are 278, 284, 287 and 
:290*. Shortly put (and ‘the judgment of 
Macpherson, J. should be especially referred 
to) it was then held that whatever the Hindu 
Law might have been, trusts in the English 
:sense, though not with the. English historical 
paraphernalia, had become an integral 
part of the Hindu system as administered 
‘by these Courts, and since that date al- 

though the matter is often agitated, I 
iknow no case in which it has ‘been held 
“otherwise. 

In this Court we have innumerable in- 
stances and a very simple and therefore, 
-good instance ofa Bombay decision is in 
Rangacharya v. Dasacharya (8) where’ a 
fund was left in trust for the- burning of 
‘camphor before a particular idol. In my 
view therefore the law is—and this is the 
meaning of the other passage in Vidya 
Varatht Thirtha Swamigal v. Baluswami 
Ayyar (4)—that notwithstanding the differ- 
‘ences in origin we have in India the same 
result. Referring to the opening page of 
Lewin on “Trusts” we read that in England 
the “parents of the trust were fraud and 


fear, and a Court cf conscience was the 


. murse.” In India we hope that the trust has 
a more respectable origin and up-bringing, 
but the result is identical, 

As this matter is so often agitated before 
‘me J will therefore enumerate the terms 
-which I think it convenient to use in order 


(5) (1854) 1 Boul Rep. 70. : 
(6) 2 Beng. LR O Č 11, 
(7) 4 Beng. L R O O 231 (286). 
a 37 B 231; 19 Ind. Cas. 381; 15 Bom. L R 


SRIDHAR JEW V. MANINDRA (CAL) 


195 IC 


to ķeep the various positions clear, and 
which, so far as possible, I myself retain— 
“(1) Endowment. Gift to idol, but owing to 
peculiar attributes, reflected fiduciary capa- 
city or position in shebaits. Property vested 
in idol. (2) Trusts. Property vested in A for 
the benefft of B notwithstanding extraordi- 
nary origin in England exists in India. (3) 
Combjnation of trusts and endowment. 

An example ofsuch a combination (and 
what I now have to state is applicable. to 
another important point discussed in this 
case) is, in my opinion, what we call “partial 
debutter.’ The normal case of partial 
debutter is one where the disposer has pur- 


‘ ported to dispose of property in favour of an 


idol, but in such a manner as to show an 
intention of benefiting his family in perpe- 
tuity. The Courts have dealt with the 
matter as follows: Proceeding on lines of 
invalid dispositions, they have held that an 
attempt to provide in perpetuity for heirs 
by an ostensible gift to an idol, is invalid. 
On principles therefore of resulting trust, 
they have held the property to be vested in 
the heirs, but subject to a trust (“‘overrid- 
ing trust,” as it has been ‘called) which is 
valid in perpetuity for the maintenance of 
the idol. I know of no contrary case where 
property has been vested in the idol subject 
to a trust (which of course, would have to 
comply with the ordinary law) forthe bene- 
fit of the family. Logically, there appears to 
me no objection to such a case; but I know 
of none, and the term ‘partial debutter’” is, 
I think, in our vocabulary confined to case 
which I have described.. Among other cases 
with regard to “partial debutter” upon which 
I have formed my opinion are: Sibchunder 
Doss v. Sibkissen Bonnerjee (5), Sonatun 
Beyack's case (Sonatun Bysack v. Sree- 
mutty Juggutsoondree Dossee) (9), Kri- 
shnaramant Dasi v. Ananda Krishna 
Bose (7) at p. 286* and Ram Coomar Paul v. 
Jogender Nath (10). In my view therefore 
partial debutter is an offspring of the law of 
trusts, and it has in this Court called for 
administration and partition. 

Where I do agree with Mr. Roy is that 
notwithstanding that in my opinion a Hindu 
can employ English machinery and therefor 
create a “trust” for the benefit of a deity, 
the fact that he has used words more or 
less appropriate to an English trust is not 
conclusive. It must be a matter of inference 
on the documents and the facts of each par- 
ticular case; whether the benefactor intended 
to adopt the one or the other method, 

(9) 8 MIA 66; 2 Suth 37; 1 Sar. 721 (P O). 

(10) 4 C 56;2 O L R 310. i 
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“trust or “endowment.” We have to*take 
into account the fact that in the early and 
middle part of the 18th century English law- 
yers were employed and therefore the terms 
naturally used would be English terms. On 
the other hand, it is equally true that the 
employment of English lawyers led to the 
use of English methods. There is no doubt, 
from the number of cases we have séen in 
this Court, that during this period, the 
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English ‘ system which has certain advant- - 


tages, was extensively adopted. 

Now in this case there is the deed itself. 
Then there is the decree of 1885 which 
decree, Mr, Roy says, he is not going behind. 
That decree and that judgment in my view 
plainly accepted this disposition as a ‘trust.’ 
Not only that, but. from that date it has 
been treated as a “trust” even down to the 
plaint in the present suit. Nor dol think 
that any distinction was appreciated until 
1 myself raised the question in connexion 
with limitation. Ido not say that the latter 
matters are in any wayconclusive. It must, 
be remembered that for the most part'the 
distinction. is immaterial. Both are.endow- 
ments in the general sense, both are trusts 
in the general sense and the general conse- 
quénce follows in each case. Perhaps it 
should never make a difference. Perhaps.in 
this case it does not. Whether it does, will 
fall to be further discussed. I hold therefore 
that this was a “trust” and tothat trust 
the English Law of trusts generally. applies. 
The next question, question No. 2 is “effect 
of partial debutter.” How such a disposition 
is regarded in what Mr. Roy referred to as 
“pure Hindu Law,” (that is to say Hindu 
Law before any influence upon it of ideas of 


English jurisprudence), I have been unable 
to form any view. In its legal aspect, it 
seems to me very much a creation of Anglo- 


Hindu Law. It does not appear to me in the 
light of a mere charge a charge and nothing 
else. It seems to me as I have already indi- 
cated permeated with the idea of trust. The 
words used by Mulla in s. 408 (a) in his text 
book on Hindu Law, seem to support this 
view : 


“Partial dedication’ ‘charge in favour of charity,’, 


‘where by the grant a mere charge or trust is creat- 
ed in favour of an idol,’ etc... . subject always to the 
trust or charge in favour of the idol.’ ’’ 


The practical results of this compound 


disposition are among others, that where 


the income only is charged the ‘intervention 
of the Court is required. In nine cases out 
of ten, either the owners come to Court and 


want their corpus, or the defendant deity 
comes’ and wants a fund'set aside- to meet’ 
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his charge. Proceedings+to effect these ob- 


“jects have been most common in these 


Courts, and it has been as common for the 
Coyrt to put that fund in the hands of an 
independent „trustee. In many cases the 


‘deity’s furid has been deliberately put into . 


the hands of the Official Trustee 60 as to 
distinguish it from the rest of the property 
which goes to the heirs who are also normally 
the shebaits. 


Now Mr. Roy contends that in the Case 


of partial debutter we have the T.P. Act 
and -nothing else, that s. 39 applies, that 
having regard tos, 39 the question of bona 
fides or want of notice has no effect; especial. 
ly having regard to the fact that this charge 
was created by decree and that in such cir- 


cumstances.the Court’s order directing con- 


version being contrary to the express’ terms 
of the statute, it is of no effect. With regard 
to the two ss. 39 and 100, I follow the view 
expressed in Mulla’s‘T. P. Act asto their 
effect : see Notes*pp., 167 and 550, On this 
aspect of the matter which is the most 
troublesome point in the suit, not only should 
I have reserved judgment, but- I ‘should 
have, insisted upon further argument by 
Counsel for the defendants (which in fact T 
did invite) had my view been otherwise than: 
it is on the question of trust, and upon the 
question of the Official Trustee’s position,’ 
which I shall deal with next. Nevertheless: 
I shall, upon the question as formulated by 
Mr. R 
ing with question No. 5 

‘I now proceed to question No. 3, the posi- 
tion of the Official Trustee on the facts of this’ 
case, The effect of the proceedings of the 
1880’s i think I have already indicated. I 
need only repeat that in my opinion the two 
income-bearing properties were vested in 
trustees upon trust, first to pay ‘X’ Rs. 1,300 
per annum for the maintenance of the deity 
and the balance of the income in certain 
shares to the heirs. In the case of.the per- 
son entitled to the biggest share the heir 
took as a Hindu widow and possibly for 


this reason there was no attempt at a divi- 


sion, or what Mr. Roy calls a “localization” 
ab that time, the trust continuing as a trust 
to pay Maintenance to the Thakur and 
income in certain. shares to the heirs. 

In 1888 the Official Trustee wag appointed 
by the Court. The appointment was, as 
I think I have mentioned, accepted ‘or treat- 
ed asa valid” appointment in the plaint. 
The contention, however, at this’ hearine 
is that having regard to the terms of the 
Official Trustees Act, the appointment was: 
without jurisdiction, The order vested or 


oy, express a tentative opinion in deal- 


+ 
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purported to vest the income-bearing pro- 
perties in the Official Trustee the income of 
which he collected from that day until 1912 
or 1913 and which he made over to the per- 
son who was senior shebait and, so to spdak, 
senior heir under the arrangentent embodied 
in ‘the scheme of 1887. In 1911 or 1912 the 
Official Trustee applied for leave to convert, 
qua trustee of those trusts which the Court 
in 1885 had declared valid the trust for the 
maintenance of the -Thakur: “He got an 
order- in that capacity not as owner subject 
to a chargé, but as owner of the estate of the 
deity. That explains why the order does not 
refer to the sale being free of charge, the 
two things being inconsistent, 


“Now coming back to the matter of the 
Official Trustees Act Counsel for the Thakur 
relied upon tbe terms of the Act as it then 
stood, whereby, the Official Trustee was 
forbidden to accept any trust for a religious 
purpose. Rightly. or wrongly, this Court 
seems to have drawn a distinction between 
a trust for a religious purpose and a trust 
in the English form. where the ultimate 
beneficiary or one of them is a Thakur. 
The view has been taken, and acted upon, 
so'as to appoint the Official Trustee In a 
number of cases (again that does not prove 
it to be the right view) where the. Official 
Trustee is to hold qua trustee (English) and 
pay money to another -person who is to 
apply it for the benefit of the idol or of. 
the idol, among others. Whether to such a 
“trust” as I consider, this to be, statutes in 
the terms of the Indian Trustees Act or the 
Trustees and Mortgagees Powers Act (the 
language used being “cases to which English 
Law is applicable’) would apply is a question. 
which has never been finally decided. 


As at present advised, I take the view, 
subject to further consideration, that such 
language would not exclude the application 
of these Acts. The language of the Trusts 
Act is. more difficult, whatever be the cor- 
rect view, the Court in this case in 1888 
took the view that this was a trust which 
the Official Trustee could accept. Supposing 
that it was a wrong view the Court did 
appoint. The Court did vest the property 
in the Official Trustee. The trustee did act. 
Does it follow that any orders passed by 
the Court, purporting to be made under 
that Act, are of no effect ? Would the trustee 
still, if he acted under sych orders, act in 
reach of the trust? Would the transferee 
be a transferee from a trustee committing 
breach of the trust? I think not, and I gx- 
press-that opinion generally although for 
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the purpose of my. judgment it may be con- 
fined to the facts of this case. 


r 
. 


~ Upon that view, I now proceed to ‘ques: 
tion No. 4. “The Court's power to convert,” 
regarded from the point ot view of “trust.” 
In my view where immovable property 1s 
vested in trust, (and this does not exclude 
the case of a trusteee de facto) for the pur- 
pose .first of maintaining the properties, 
secondly, to pay .out ‘X’ a year to the 
Thakur, and thirdly, the balance to the heirs, 
it is open either to the Thakur or to the 
heirs to seek an order either separating the 
properties by metes and bounds or by sale 
and division, and that in a proper case the 
Court if satisfied can make an order for 
conversion. In this case, upon conversion, 
as pointed out by the Official Trustee in ask- 
ing for the. order, there would be a corpus 
of Rs. 1,30,000 which would be, roughtly, 
four times the amount necessary to bring 
in Rs. 1,300 a year. I think therefore that 
irrespective of any suit or proceedings in the 
nature of administration, the Court has power 
to order conversion. 

` In my view, the Court having such power 
even if there be some technical defect t, e., 
if the Court has made the order purporting 
to do so under the provisions of an Act 
which should not apply, or if for instance 
as in this case the Official Trustee should not 
have accepted the trust, the order having 
been made, it is not, as the plaintiff con- 
tends, of no effect. Further, I consider that 
in proceedings of the nature of administra- 
tion proceedings, the Court has the same, 
if not wider powers. The Court could have 
ordered the conversion in 1885-87, It did not. 
It was open to the Court at any time, in 
that suit or in another of this nature to 
complete what is in the nature of administra- 
tion. ; 

Further, I consider that pending any suit 
of this nature, the Court has jurisdiction to 
order the trustse to do what ‘is right and. 
proper with the corpus. I said that I would 
incidentally indicate a tentative opinion in 
the event of my view on trust being unsound. 
T have therefore included (question No. 5) 
the Court’s powers to convert, etc., irres- 
pective of ‘trust.’ According to Mr. Roy’s 
view a partial debutter is nothing more or 
less than cwnership in heirs and a charge 
upon their property in favour of the 
Thakur. My view is that the same practical 
necessities and implications arise asif the 
matter be regarded in the light of a trustin 
favour of both. Either heirs or Thakur can, or 
should be able to, come to the Court and ask 
the Court to allot,-to.administer, fo localise’ 
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or whatever you may-call it. That it is done 
most frequently in these Courts has not been 
denied, Again, I repeat, it does not follow 
that it is lawful. I consider-however, : that 
even if the matter is regarded in the light of 
security and.no more; that there is jurisdic- 
tion to administer and divide the only ques- 
tion being whether the proceedings are or 
are not defective, and secondly, what js the 
effect if the proceedings are defective. 

Here enters in the vexed question of 
“separate representation.” I propose to deal 
with it to the best of my ability in dealing 
with the next question, “no administration 
without separate representation.” Question 
No. 6. Separate representation. The two cases 
upon which Mr. Roy has relied are Surendra 
Krishna Roy v. Ishwar Bhubaneshwari 
(1) confirmed on appeal to the Judicial 
Committee, and Pramathanath v. Pradh- 
yumna Kumar (2). Before I attempt, as 
in justice to Mr. RoyI must, to analyse these 
two cases. I propose to make certain criti- 
cisms just or unjust on the general conten- 
tions of Mr, Roy and Mr. 8. R.-Das on this 
point. ae 

First of all as tothe phrase “separate re- 
presentation. It is in itself either re- 
dundant or equivocal. Whatis the meaning 
of “separate representation” of an idol? Are 
they separately represented by the shebaits 
or does separate representation mean repre- 
sentation by somebody other than the she- 
baits. Isit correct or is it not misleading 
to use the phrase “separate representation” 
at all. Secondly, Mr. Roy and Mr. Das as 
champions of “the pure Hindu Law” reject 
like poison all ideas and principles of 
English‘ equity. On the other hand and 
these, I think, are Mr. Das’s actual phrases, 
he was most eloquent about “common fair- 
ness” and orders “being made behind my 
back.” Then it is contended by Mr. Roy and 
Mr. Das these cases have restored the Hindu 
system to its ancient purity and. mark the 
return of the golden age of Hindu Law. 
My enquiries as to separate representation 
in that golden age: were not profitable and 
Iam bound to confess a suspicion that 
this idea of separate representation, how- 
ever much the parentage may be disputed, 
should be affiliated to the Lord Chancellor. 

In this connection, I take the liberty of re- 
. ferring to what has happened in our Courts 
over a period of years. During the ninteenth 
century, generally speaking, the shebaits 
“stood for” the Thakur. I use intentionally 
common language. The shebaits, however, 
partly by reason of-economic pressure, partly. 
by reason of the-loop-holes afforded by our 
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system and also by reason of the uncertainty 
of retribution, divine or human, were not 
always honest. This view of representation 
in religious and charitable trusts had its 
effeet on our chancery practice in general. 
Counsel will eremember that in this Court 
it is only in recent years that even in 
cases of “trust” any attempt has been made 
to ensure that beneficiaries are separately 
represented.or their interests considered in 
cases “when. the. interests of the trustee aré 
wholly adverse to the interests of the bene- 
ficiary. For instance it was generally con- 


“sidered that trustees without any investiga- 


tion .or consideration of .the rights of 
beneficiaries are entitled automatically 
to be indemnified out of the trust pig- 
perty and that strangers dealing with the 
trustee are entitled automatically to decree 
against the trust property. This, I think, 
was probably the result of introducing the 
idea of “necessity” .and upon analogy with 
the Hindu system. The personal liability 
‘of the trustee and its consequences did not 
come tobe recognized until a recent date. 
At a still later stage, upon the analogy of 
whattakes place when a claim’to an indem- 
nity is made by a trustee against the estate 
this Court began to-consider the necessity 
of representation of the deity distinct from 
representation by shebazts. 

It seems to me therefore that by a swing 
of the ‘pendulum or a retributive process we 
have now introduced into Hindu Law from 
English chancery practice the idea of ‘‘sepa- 
rate representation” based upon the equit- 
able principle that a beneficiary is to be 
separately represented when the interest of: 
the person in fiduciary station is adverse to 
that of the trust estate. Gobinda Ramanuj. 
Das v. Ramcharan Ramanuj Das (11), is one: 
of the cases in which this matter was dealt 
with. At this stage, 2.e., in 1925 came the 
ruling of the Judicial Committee in 
Pramathanath v. Pradhyumna Kumar (2). 
This judgment must be most carefully relat- 
ed to the argument which followed a. very 
peculiar course. One misconception which 
on a superficial reading of the case is but 
natural, is that the party claiming to re- 
move the Thakur ‘was: the party who ad- 
vanced the argument that the -deity “could” 
be thrown into the river.” “On the peculiar 
facts of the case it is precisely the opposite.: 
The party seeking. to remove-the deity was: 
challenging the capacity of previous shebaits 
to direct in a deed of disposition that ‘the 
deity should not be removed and should 

QD 68 O 326; 164 Ind, Cos, 38; 620 LJ 153.9 R O 
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reside in the thakurbari. In order to sup- 
port the proposition that he hada right to 
impose that limitation, Mr. B. L. Mitter 
used the phrase above quoted. The Court 


on appeal in Calcutta and the members of 
the Judicial Committee were suitably shock- 


ed. The argument based on property in. 


and the right to do what one liked with 
the idol has therefore a very confusing 
effect on the case. It was however no 


doubt one of the reasons why the Judicial. 


Committee made the direction which they 
did. 


The case generally has been relied upon ` 


in these Courts during recent years and is 
relied upon in this case by Mr. Roy for the 
Proposition “that in any case where the in- 
terests of the deity may be affected, he should 
be separately represented” and this is said 
to be in accordance with pure Hindu Law. 

It is quite true, that since then for greater 
safety in the majority of suits where a 
Hindu deity is concerned the deity has been 
impleaded through a next friend or a guar- 
dian ad litem Mr. Roy relies upon a later 
decision In Kanhaiya Lal v. Hamid Ala 
(12) to show that in fact the Judicial Com- 
mittee has itself read the ruling as involving 
the proposition contended for. In my opi- 
nion itis otherwise. The phrase there used 
in the very short judgment is that : 

“Their Lordships are not able to deal with the appeal 
in the abence of Sree Thakurjee Maharaj whose interest 
arises under the waqf or his representative. In these 
circumstances following the precedent in Prama’hanath 
v. Pradhyumna Kumar (2) etc....... n 

Now for reasons which I will explain in 
a moment ‘following the precedent” to my 
mind means merely that their Lordships are 
going to take the same course and direct the 
addition of parties and nothing more. It has 
no relation to the necessity for “separate 
representation.” The point there was that 
the Thakur was not represented by anybody. 
The owner, respondent, had claimed posses- 
sion of property in which the appellants had 
occupancy rights. The holders of the occu- 
pancy rights had established a thakurbari 
and debutter. After suit, the holder of the 
occupancy rights had executed a deed dedi- 
cating the land in which he had occupancy 
rights to the deity and appointed a trustee. 
The respondent, that is the plaintiff owner, 
amended this plaint by impleading the idol 
and trustee and based upon the execution of 
that deed a special plea that it extinguished 
the occupancy rights. . 
' (12) 60 I A 263; 146 Ind. Cas. 1044; A I R 1933 PO 
198; 8 Luck 351; 10 O W N 622; (1933 M W N 816; 
(PC) LJ 811; GRPOÊOGHI,;38 L W 9245; 3BOWN 1951 
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Iw the Court of first instance the amend- 
ment was allowed, and a plea thus intro- 
duced which if successful would of ‘course 
deprive the deity of its property and its 
thakurbari, but without making the deity 
or the trustee a party. It was obvious that 
that could not be done. It hasin my opinion, 
no bearing on the question whether there 
should be “‘separate representation” of the 
deity in the sense that phrase has been used. 
Coming back to- Pramathanath v. Pradh- 
yumna Kumar (2) itself, it seems to me, that 
on analysis the direction to add the deity the 
terms of which are in themselves to be 
noted (see p. 261*) “in the interest of all con- 
cerned the idol should appear by a disinter- 
ested next friend” may be based upon one 
of three principles or a combination of them. 
First of all, on the basis of proprietary 
Tights, tHe view apparently taken was that 
here was a trust and if it had to be analys- 
ed, I think, trust in the English form, for 
residence. A “right of location’ that the 
thakurbart was vested in the trustee ona 
trust for residence in the thakurbari (see 
bottom of ‘p. 258%), that some of these trustees 
who were bound toso hold the thakurbara 
for the residence of the Thakur were seek- 
ing in derogation of their trust to remove 
him. 

Upon that principle a Court of equity 
might well have directeda “separate repre- 
sentation’ of the beneficiary. The other 
principle upon which it seems to me the 
Judicial Committee might have given fa 
out 
anthropomorphic, 7. e., by animating the 
deity with feelings of dignity and comfort. 
This, I think, is a re-action to the ducking 
theory of Mr. B. L. Mitter. It seems to 
have been considered that there should be 
some opportunity of voicing these feelings 
where they were likely to be disregarded, 
thirdly consideration of completeness and 
convenience. It must be remembered that 
the ladies were not forgotten, which fact 
coupled with peculiar language which is 
not appropriate to an insistance upon Sepa- 
rate representation to safeguard legal rights, 
leads to the conclusion that having regard to 
all the circumstances, the Judicial Committee 
thoughtit the best thing to do 

Now, on each of those grounds or combi- | 
nation ofall, I think the introduction of a’ 
next friend is explicable. Until therefore 
this rule has been otherwise construed by 
the Judicial Committee, I continue to be of 
the pinion that the shebaits do formally 
stand for and represent the deity ; but that 
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there are exceptions. At the present day; 
owingto the extent to which shebaits have 
in recent years entry into’ debutter pro- 
perty, the exceptions have almost become 
the rule. 

With regard to Surendra Krishna Roy v. 
Ishwar Bhubaneshwari (1) Mr. Roy has been 
good enough at this stage to remind me his 
argument “that Surendra Krishna koy V. 
Ishwar Bhubaneshwari (1) is also by impli- 
cation a decision as to the effect in Prama- 
thanath v. Pradhyumna Kumar (2). I do 
not consider it in that light. It is, however, 
obviously an illustration of the principle 
upon which separate representation is based, 
the essential point being that the shebaits 
by consensus among themselves could not 
put an end to the debuwtter. Nothing 
could be more “adverse” than a shebatt put. 
ting an end to a debutter. Dealing generally 
with Surendra Krishna Roy v. Ishwar Bhu- 
baneshwari (1) Mr. Roy suggested that 
this has caused a juridical revolution. 
I think otherwise. It certainly led to 
great activity among Hindu deities. 
Their claims rose many points in valuein 
the litigation market. But that in my opi- 
nion was due rather to certain accidental, 
but striking features of the case than any 
juridical ruling. It was an extreme case, 
both as to demerits and lapse of time, and 
yet it succeded. 

As regards rulings of law, it is true that 
the notion before then vaguely accepted in 
some form or another, that the debutter 
could be determined by consensus was dis- 
pelled. But with regard to adverse posses- 
sion and the enforcement of the charge, it 
does not seem to me that more was done than 
to apply accepted principles to very extra- 
ordinary circumstances. There always re- 
mains the fact relied upon by Mr. Roy, 
namely, that without the deity being heard 
or his position being considered, the shebaits 
‘cannot do what they please. But that again 
apart from the question of consensus was 
never the fully accepted view, whatever may 
have from time to time been actually done. 

Mr. Roy, relies upon the case negatively 
in order to show that administration in the 
sense that I have discussed it, is excluded, 
but marked the difference between that case 
and this. In that case the shebazts purport- 
.ed to wholly abolish the trust and to deal 
with the property as their own. In this case 
so far as the sale or conversion is concerned, 
no question of determining the trusts or 
abolishing the debutter arises. Indeed, the 
trustee himself, the representative of the 


trust was himself, asking for conversion and 


SRIDHAR JEW V. MANINDRA (CAL.) 


485 


intending to hold the property subject to the 
trusts. I am inclined to agree with Mr. Roy 
that the consent decree in this case reducing 
the notional fund from Rs. 42,000, or what- 
eve’ if may be to Rs. 18,000, without a 
“separate representation” of the deity, ac- 
cording to the present day conception in this 
Court, would not be binding on the deity. 
That it has been done throughout the cen- 
tury, if the Court did not consider it to be a 
fraud upon the deity, there is no question, 
but according to ideas which, as I think have 
been now imported, this reduction would, in 
all probability, be regarded as improper. 
Iam not forgetting that it is Mr. N.C. 
Chatterjee’s contention that the deity was in 
fact represented, his shebaits being parties 
to the suit. That in my opinion, begs thé 
question in its modern form. But assume 
that the reduction does not affect the deity, 
does the fact that that reduction was made 
vitiate the order for conversion? Mr. Roy 
contends that the intention of the plaintiff 
throughout was to reduce the allowance to 
the deity and that, therefore, this reduction 
taints: the whole of the proceedings. “No 
fraud has been imputed to the Official Trustee 
or his transferee. It seems to me that the 
matter of principle must be decided similarly 
whether subsequently the trust property now 
in the form of movables and not immov- 
ables was not properly divided or localized. 
On that basis my opinion remains, that the 
Court had jurisdiction to order the conver- 
sion that the order was proper, and that not- 
withstanding the contentions with regard to 
the Official Trustees Act it was an order 


which could be made both upon the applica- 


tion and in proceedings analogous to the ad- 
ministration proceedings, and that they are 
not vitiated by reason of want of “separate 
representation of the deity.” 

Before I deal, as I shall do much more 
shortly, with the dwelling house, let me 
enumerate two points, which have not been 
fully discussed. One is whether even on 
the basis of charge and nothing else, by 
reason of the Court’s order the transferees 
would be in'the position of bona fide trans- 
ferees without notice, or be protected upon 
an analogous principle. The second is what 
on the facts of this case is the effect of the 
deity not only having received since 1913 the 
income of the fund set apart but now claim- 
ing to retain the fund set apart upon con- 
version. My judgmentis not based upon any 
special opinion’ on these points. Nor have I 
considered it necessary to discuss -the ques- 
tion of limitation and to consider whether 
there i is any ground for applying any article 
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other than Art. 132. Whether, for instance, 
It should be treated as a recurring right 
denied in 1913, or whether on the facts of 
this case it is necessary for the plaintiff to 
challenge any transfer. As regards *the 
latter it appears to me that*the transfer is 
not challenged, and the only question is whe- 
ther it was or was not subject to the charge. 
~ With regard to the dwelling house, the 
first question relates to tle claim to a charge 
over the. pink portion. The view expreseed 
by me during the course of the argument is 
the one which still seems right. As that 
view is based upon my reading of the judg- 
ment and decree, the reasons are also appro- 


priate to the consideration of the question of- 


tjfle to the blue portion. As I read the judg- 
ment and decree, the dwelling house was dis. 
tinguished from the income-bearing proper- 
ties, The latter remained trust properties 
for maintenance, the former was dealt 
with by way of an absolute vesting and 
allocation. How that was done I shall 
have to consider in a moment, but in my 
Opinion the effect of it was to subtract 
the dwelling house from the operation of 
the charge or trust. Thatis my reading of 
the judgment and decree. ~~ 


The questiorrelating to the title to the 
blue portion is more difficult. This was 
the only matter in which the client of Mr. 
S. M, Bose was concerned, and as far as I re- 
member (without referring to my notes) the 
matter was dealt with by him on lines of ad- 


verse possession and dispossession or quitting ' 


by the deity in 1915, which quitting or relin- 


quishment or dispossession must be treaterl as- 


being the act of the deity since all the shebaits 
were agreed, that on the facts of this case 
the shebaits were properly agreed and that 
therefore it must be deemed to have been the 
desire of the Thakur to vacate. Because my 
decision is ultimately based again upon my 
reading of the deed, judgment and decree. 
I shall say no more about the facts than this, 
namely, that in the circumstances and under 
the conditions which the evidence of the 
plaintiff's witness brings out so clearly the 
position of the deity in the blue portion 
after the family had vacated the rest, was 
extremely uncomfortable. He would have 
tucked awayin a corner of a house occupied 
by persons professing other faiths. I do 
not think on the evidence that the family 
could conveniently, or would have come to 
worship him. It is no good being a Corpora- 
tion sole according to juristic conceptions 
and- being léft alone at the othér end of the 
town among strangers. Those are consi- 
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derations which would have weighed with me 
had the matter depended upon facts. 

Nor do I think does the matter depend upon 
the argument preferred by Mr S. M. Bose to 
the effect that there are different kinds of 
possession or different rights which may be 
possessed or enjoyed and thatin this case the- 
right of the deity, ifany, was of such a qua- 
lity, that imputed possession is excluded, 2. e., 
that in this case, the right of the deity being 
to reside merely, the principle long ago laid 
down and followed in Surendra Krishna 
koy v. Isawar Bhubaneshwari (1), does not 
apply. Isay this because the plaintiff does 


“not contend that there is any middle or half- 


way stage between full ownership and no 
rights. Hither, according to Mr. Roy it is 
dedicated property or it is the property of 
the family which the family are setting 
aside or*using for the deity. I myself do 
think that a middle course is possible and 
was once under the inpression, from some- 
thing contained in the Official Trustee’s peti- 
tion for leave to sell, that the thakurbari 
was vested in the trustee on a trust for 
residence. That view, I think, is wrong on 
the reading of the decree, but I must not be 
taken as ruling that there can be no such 
trust. For the purpose of deciding this case, 
that is immaterial. In my view, if the blue 
portion was vested in the deity, adverse 
possession as such As excluded: 

- Whether other questions of limitation might 


arise, do not propose to consider; for in- 


stance, whether it is or is not necessary to set 
aside any transfer. It will be noted that this 
question was left open by Rankin, J., in 
Surendra Krishna Roy v. Ishwar Bhuba- 
neshwari (1). at p. 75*. On the other hand, 
if no vesting in the deity, no claim. Now 
I confess that I was originally under the 
impression that in 1885/87 there had been 
an allocation of the corpus between the 
family and the deity, and that therefore 
there was an allotment on partition as it 
were, of the blue portion, to the deity; but 
on consideration I think that that view is 
wrong. I do not mean to express the view 
that any special words are necessary to 
create an endowment; nor do I mean to 
rule that words such as “set aside for the 
use of,” may, when used by-a certain person 
in certain conditions, create a debutter; but 
I think that the true effect of this judg- 
ment and decree was to declare the whole 
dwelling house vested in the heirs. 

The fact that only the residue of the dwel- 
ling‘house, that is the pink portion, was to be’ 
partitioned by mietes and bounds, is a natural 
“*Pageof 60 0.—[Ed] 0o n 
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consequenice of the thakurbari being set aside 


in the limited sense. The thakurbari wis to 
remain joint. Thakurbartor Thakur dalan 
do not by any means fecessarily denote 
ndorsement. The mainer in which the 
direction is expressed in the last clause of the 
judgment “in setting a scheme for the wor- 
ship, it will be determined what part of the 
dwelling house should be set aside for the 
use of the idol” indicates that this wa$ done 
for convenience and was necessary to be 
done, when the parties remained joint in 
worship and when the property was being 
substantially partitioned In my opinion 
“for the use of the idol” in these circum- 
stances means no more than “use by the 
parties in the service of the idol.” 
that my view is confirmed by the manner 
in which this “setting aside’ was made 
part of the scheme for the worship of 
the idol. I should most certainly have 
said something about the original deed þe- 
cause although Mr. Roy bases his claim on, 
and does not seek to go behind the decree; 
the two in my opinion have .to be read 
together. 
~ Mr. Hazra contended that this deed 
should be read as containing in itself an 
.. implied dedication for the purpose of resi- 
` dence to the deity.” Ido not take that view. 
The curious thing about this deed is that 
the residence of the deity, as apart from the 
residence of the sons and their families, is 


not mentioned at all, and had the Court in. 


1885 provided or made an endowment.ot the 
blue portion, it would, in my opinion, have 
been going beyond the deed. What think 
therefore was done by the Court was, as 
T have said, not a recognition of rights of 
the deity in property other than the right 
to maintenance under the trust, but the 
necessity of providing for the proper wor- 
ship of the deity both es to location and 
ceremonies. The other matter upon which 
I have to add to this judgment is the ques: 
tion of costs, and it is an important ques- 
tion. I informed Counsel that I proposed to 
dismiss the suit with costs, and, I then called 
Counsel’s attention to a matter which has 
been long present in my mind, as presenting 
difficulties, namely, the correct implications 
of a decree in that. form. Neither Counsel 
had, I- think, applied their minds to the 
matter, and Counsel for the defendants at 
any rate were under the erroneous impres- 
sion that such a decree would, as the phrase 
goes, bind the debutter estate. 

= Mr.S. R. Das who is supporting the next 
friend, did at a later stage request me so 
to frame a decree as not to make the next 
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friend liable for costs. - This came as some- 
what öf a silrpiise to myself, my éxperiehce 
being that the next friends 4ré almost too 
anxious to accept personal liability in these 
matters and notto claim indemnity from the 
estate: see for instance Mackintosh Burn 
Ltd. v. Shiva Kalikuwar (13). I have not 
yet received from Counsel for the defen- 
dants their representations in the matter, 
and I must make my order. I propose in the 
circumstances to follow the course originally 
intended, and to dismiss the suit with costs, 
but I will postpone consideration of the 
question of the liability of the estate. I will 
now state what I consider to be the law and 
practice with regard to'this matter however 
much it may have been disregarded. I do 
find that under the old Code of 1882, s. 440 
(which contained a special provision that 
the next friend “may be otdered to pay any 
costs in the suit as if he were the plaintiff”), 
certain cases whereby it was held that un- 
less the decree contains a direction that the 
next friend was personally liable, he was not 
so liable: Brijessuree Dossia v. Krishore 
Das (14). The particular provision in the 
Code-of 1882 is omitted in-the Code of 1908, 


“and so far as I am concerned I take the law 


and practice of this Court to be similar to 
that in England namely, (I quote from the 


Chancery Practice, p. 101): 
“The next friend is liable to the defendants for the: 


costs of the action etc., and if he had been ordered. 
to pay any costs in the dction he will not in the 
absence of any reservation in the order directing the 
payment be allowed such costs out of the estate: 
Caley v. Caley (15).”’ 

I find that the practice on the appellate 
side of this Court is embodied in a rule 
which reads as follows : 

“In drawing up decrees of this Court dismissing 
with costs appeals by minor or dismissing with 
costs suits by minor, the Bench clerk should be 
careful to make the next friend’s minor liable for 
such costs unless the Court otherwise orders.” 

Although we have no rule on the original 
side the practice for the last few years since 
a certain matter which was discussed be- 
fore me inthe motion Court, hasbeen the 
same. 1 consider therefore that the next 
friend will be personally liable and not the 
estate, unless I accede to his own request; and: 
upon a consideration of the circumstances 
come toa conclusion that the suit was of 
such a nature that he should be entitled to 
come upon the estate for the costs for which 
he is in the first instance liable to the 


defendants. 


(13) 60 C 801; 149 Ind. Cas. 282; A I R 1933 Cal. "68; 
6 R O 904. | - a 
| (14) 25 W.R 316. Ba 

(15) (1877)25 W R (Eng.) 528. 


“ Sonally by the next-friend. 


F 


be setaside. ~. 
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I omitted to mention that in. æ suit,- 
Geereeballa Dabee v. Chunder Kant Mukher- 
jee (16) at p. 219 although under the old 
Code the suit was dismissed with costs 
against the next friend personally, the next 


friend having had an opportunity of callihg 


evidence and satisfying the Cdurt that the 
suit was one really for the benefit of the in- 
fants, and having’ chosen to adduce no 
evidence, which seems substantially in con- 
formity with the view I have expressed al- 
though there no doubt the actual decree 
specified that the costs’ should be paid per- 


8. Suit dismissed. 


-` 6) 11C 213 (219). 
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OUDH CHIEF COURT 
Criminal Reference No. 15 of 1941 ` 
May 28, 1941 
l GHULAM HASAN, J. 
RA MOHARAN AND oTHERS—ACCUSED 
Versus 


EMPEROR— COMPLAINANT 
Criminal Procedure Code (Act V of 1898), s. 345 (6) 


— Penal Code (Act XLV of 1860), ss. 452, 392, 323 — 
Complaint under ss. 392 and 323, Penal Code with- 
drawn—Accused must be held to have been discharged 


—They can be tried and convicted under se. 345 and 


392 subsequently on same facts — On second occasion 
accused not found guilty under ss. 342 and 392 


but under s. 323— If can be convicted under 
8, 323. j 


Where the Magistrate ~consigns the com plaints 


under ss. 452 and 392, I. P. O., to the record room on 


the statement of the complainant that he does not wish 


to proceed with the case, the offences complained of 
being non-compoundable offences the accused must be 
held to have been discharged. They are, however, 


liable to be proceeded against under the same sections 
and convicted if the offences could beestablished against 
them. Where the Magistrate on the second occasion 
finds upon a consideration of the evidence that no 
offence had been established under ss. 452 and 392 of 
the I. P. C.; but that the accused were guilty under 
s; 323 ofthe I. P. O., he cannot, in view of the pro- 
vision of s. 345 (6), Criminal P. C., convict them under 
8. 323, upon the same facts, if the original complaint 
did not include the offence under s. 323 in addition to 
he offences under ss. 452 and 392, 


Cr. Ref. made by the Sessions Judge of 
Rae Bareli. l 
Mr. S. M. Yusuf, for the Complainant. 
Mr. Siraj Husain, for the Accused. 


Order.—This is a reference made by 
the learned Sessions Judge of Rae Bareli, 
recommending to this Court that the convic- 
tion and sentence passed upon Mst. Rajjau 
and certain others under s. 323 ef the I. P.C., 


` 


The reference arises out of the following 


circumstances. Mst. Chhuttan filed a com- 
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plaint under ss. 452 and 392 of the I. P.C., 
agaiust Mst. Rajjau and five others. On the 
following day, namely July 12, 1940, Mst. 
Rajjau filed a cross-complaint under ss. 323 
and 504, of the I. P. ©. Both the complaints 
were tried together by the same Magistrate. 
The complainants in the two cases are alleged 
to have made statements before the Magis- 
trate requesting that they did not wish to 
proceed with the complaints and that their. 
cases might be consigned to the record. The 
Magistrate accordingly consigned the cases 
to the record. Two days later, namely August 
l5, 1940. Mst. Chhuttan made an application 
to the District Magistrate in which after 
referring to the two complaints she stated 
that the case was taken up on August 13, 
1940, in the absence of her Counsel, that she 
got confused and without understanding the 
matter she stated that she did not wish to 
prosecute her complaint with the result that 
the complaint was dismissed. She further 
stated therein that legally the complaint 
under s. 452 and 392 of the I. P. C., could 
not be withdrawn nor compromised. She, 
therefore, prayed that the complaint be re- 
vived and the accused be dealt with accord- 
ing to law. It also appears that on August 
23, 1940, Mst. Rajjau filed a fresh complaint 
under ss. 323, 504 and 506 of the I. P.C., 
apparently as a counter-blast against the 
complaint filed by Mst. Chhuttan. On Sep- 
tember 12, 1940, the same Magistrate record- 
ed the order in respect of the complaint of 
Mst, Chhuttan that the order of discharge 
passed on her previous complaint was not 
passed on merits or consideration of evidence. | 
He made no enquiry into the truth of the 
allegations made in Mst. Chhuttan’s com- 
plaint but referred to it asalleging that her 
earlier statement had been made under the 
misrepresentation made by the opposite party 
and the misconception of facts. This state- 
ment in the order iscontrary to the actual 
allegations made by Mst. Chhuttan in her 
complaint. She did not attribute any mis- 
representation to the opposite party. The 
fact that the Magistrate entertained the com- 
plaint shows that he accepted the allegation 
of Mst. Chhuttan that her statement was 
based upon a misconception of facts. That 
a Magistrate is entitled to revive the com- 
plaint in anon-compoundable case on such 
facts is supported by the authority of the 
decisions in Murray v. Queen-Empress (I. L. 
R 21 Calcutta, 103) (1), Dajiba Ramji Patil 


v. ne lee (A. I. R. 1927 Bombay, 410) (2), 
1321 C 103. f 
6 AIR 1927 Bom. 410; 102 Ind. Cas. 549; 29 Bom. 


oy 718; 51 B 512; 28 Cr. L J 581; BA I Cr. R 
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Hanmant Shrinivas Kulkarni v. Emperor(A 
I. R. 1929 Bombay, 375) (3), and Emperoe v. 


Hira Singh (6 Cr. L. J. 336) (4). The Magis- - 


trate thereupon proceeded with the com- 
plaint and ultimately on December 7, 1940, 
_ convicted four persons under s. 323 of the 
I. P. C., including Mst. Rajjau, and sentenced 
them to pay a fine of Rs. 15. He -acquitted 
the two other accused. On the same day he 
dismissed the complaint of Mst. Rajjaue ‘ 

Those convicted thereupon filed a revision 
application before the learned Sessions Judge 
of Rae Bareli, who. considering that the case 
involved an important and novel point of 
law referred the matter to this Court. 

It has been contended on behalf of the ac- 
cused persons, who were convicted, that the 
dismissal of the complaint against them on 
August 13, 1940, amounted to an acquittal 
within the meaning of s. 345 (6) of the Crimi- 
nal P.C., and that the Magistrate had so juris- 
diction to conrict them under s. 323, I. P. C., 
again upon the -same facts after they had 
once been acquitted. As far as the complaint 
under ss. 452 and 392 ofthe I. P. C., was 
concerned, they were non-compoundable 
offences, and the accused must be held to 
have been discharged on August 13, 1940. 
They were, however, liable to be proceeded 
against under the same sections and convict- 
ed if the offences could be established against 
them. The learned Magistrate found upon a 
consideration of the evidence that no offence 
“had been established under ss. 452 and 
392, of the I. P. C., but that the accused were 
guilty under s. 323, of the I. P. C., with the 
result that he convicted them, as has been 
stated above. There is no doubt whatever 
In my mind that the order of the Magistrate 
convicting the accused under s. 323, on the 
complaint of Mst. Chhuttan cannot, upon 
the same facts after they had once been ac- 
quitted, be allowed to stand in view of the 
provisions of s. 345 (6) of the Criminal P. C. 
This, however, will depend upon the fact 
whether the original complaint of Mst. 
Chhuttan included the offence under s. 323, 
of the I. P. C, in addition to the offence 
under ss. 452 and 392, of the I. P..C. The 
learned Sessions Judge in his order states 
that the complaint against the accused was 


filed under ss. 452, 392 and 323, ofthe I. P. C.,. 


while the explanation submitted by the 
Magistrate does not mention s. 323, of the 
1. P.O. Ihave therefore, thought fit to send 
for the original record to satisfy myself as to 
the accuracy of the facts. 


(3) AIR 1929 Bom. 375; 122 Ind. Cas. 118; 31 Bom. 
LR 789; 31 Cr. L J 353; Ind. Rul. (1930) Bom, 


118. ; 
(4)6 Cr. L J 336. 
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- I shall pass final orders after the receipt 
of the original record. E5 4 
The. original record has been received. 


‘It shows that Mst. Chhuttan’s first complaint 


was under ss. 452 and 392 of the I. P.C. 
and made no reference whatsoever tos. 323 
of the I. P.C. It appears, therefore, that. 
the order of the Magistrate convicting the 
accused under s. 823 of the I. P. C. for the 
first time upon facts being established upon 
that charge is not open to question. ; 

The only other point that was urged by 
learned Counsel on-behalf of the accused 15 
that the prosecution evidence closed on 
November 21, 1940, and the only defence 
witness was examined on November, 25, 1940. 
The grievance is that the provisions of 
s. 342): Criminal P. C: have been ignored 
inasmuch as the accused was examined ac- - 
tually after one witness fér the defence had 
been heard. The record, however, shows 
that the accused were-fully examined be- | 
fore the charge was framed and again 
examined on December 7, 1940. 

Under the first paragraph of s. 342 of 
the Criminal P. C., it is. open to the Court 
to examine the accused at any stage of 
the enquiry, or trial without previously 
warning him if it considers 1b necessary. 
I agree with the learned Sessions Judge that 
there has been no violation of s. 342; in 
any case it has not been shown- that the 
accused have been prejudiced by this action, 
of the Court. I am not at all satisfied that- 
miscarriage of justice has resulted from the 
course adopted by the Magistrate. Sec- 
tion 537 of the Criminal P. C. is sufficient 
to cure the defect of the irregularity, if 
any, in this respect. 

Another grievance of the accused is that 
they were not allowed to produce a second 
defence witness, who had been summoned 
for November 25, 1940, but was absent. It 
is stated that an application was put in be- 
fore the judgment was written but it was 
returned by. the Magistrate. There is 
nothing on the record to substantiate these 
allegations and I am unable to-hold that 
any prejudice has resulted to the accused 
by the non-production of the witness. 

The order of the Magistrate convicting 
the accused is perfectly justified. a 

“The recommendation of the learned Ses- 
sions Judge to the effect that the finding 
of the Magistrate be reversed on the ground 
that the case under s. 323 of the I. P. O. had 
been compromnised between the parties and 
the accused must be deemed to have been 
acquitted within the ' provision of s. 345 (6) 
of the Criminal P. ©. proceeds upon an error 
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of fact and cannot be accepted. I, therefore, 
reject the reference. 

Let the papers be returned. 

D. Reference rejected. 
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PATNA HIGH COURT 
Appeal from Appellate Order No. 279 of 
1940 
April 1, 1941 
DHAVLE, J. 
Raja P. C. LAL GHOUDHURY— 
APPELLANT 
VETSUS 


2 BILTO MAHTO—RESPONDENT 

Bihar Restoration of Bakasht lands and Reduction 
of Arrears of Rent Ach (IX of 1938), ss. 15, 20—Rent 
of occupancy holding reduced under s. 112-A (1) (d) 
Bihar Tenancy Act (VIII of 1934)—Sale held—Sale, 
if must be confirmed—Landlord cannot recover in 
excess of rate allowed by Rent Reduction Officer. 

Reading ss: 15, and 20, of Bihar Restoration of 
Bakasht Lands and Reduction of Arrears of Rent Act 
of 1938 together, it would seem that where the rent of 
an occupancy holding has been reduced under cl. (d) 
of s. 112-A (1) of the Bihar Ten. Act, the landlord shall 
not even in an execution proceeding be entitled to 
recover from the raiyat any arrears of rent in excess of 
the rate allowed by the Rent Reduction Officer. The 
facts that the sections do not say what is .to happen 
if a sale has taken place, and (2) no limitation has been 
provided for such applications are not sufficient to 
entitle one to hold that the sections donot contemplate 
applications after the execution sale. Execution pro- 
ceedings do not come to an end with such sales, and it 
is a part of the execution proceeding to confirm the 
sale in due course. Thats. 15 (a) does not say what 
is to happen if a sale has taken place is no reason for 
confining its operation to stages of execution proceedings 
previous to the sale, for if the landlord is not to be en- 
titled to recover anything in excess of the reduced rents 
whether ina suit or in execution proceedings, the 
decretal, amount will have to be scaled down if execu- 
tion proceedings be pending, and execution for the 
larger amount already decreed will necessarily fail, 
On the terms of s. 15, read with s. 20, it is im possi- 
ble to refuse relief to the judgment-debtor after 
he has obtained a reduction of rent from the proper 
authorities merely on the ground that the execution sale 
has already taken place—provided of course that the 
execution proceeding is still pending. The contention 
- that no period of limitation has been provided for 
applications under s. 15 (a) and that, therefore, ss. 15 
and 20 will not apply after sale, has little force, as 
civil and criminal revisions, under s. 115 of the Civil 
‘P. C. and s. 439 of the Criminal P. O., are also not 
governed by any statutory provisions regarding limita- 
tion; and, the mere fact that there is a limitation of 
30 days from the sale for applications under s. 174 of 
the Bihar Ten. Act anda similar period of limitation 
for applications under O. XX, r. 9) of the Civil P. C., 
has, little bearing 'on the applicability or otherwise of 
s. 15 (a) to what may be called a post-sale stage of 
execution. 194 Ind. Cas, 99 (1), referred to. 

The power of the Court to set sales aside cannot be 
confined to specific provisions. If the Act says that the 
landlord shall not in an execution proceeding be en- 
titled to recover from the raiyat arrears of rent at a 
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higher rate than that allowed by the Rent Reduction 

feer, the executing Courtis bound to limit the 
execution to the amount permissible under the section 
and to set aside and disregard any pending execution 
for a larger amount. M. A. No. 139 of 1939 decided on 
December 23, 1940, referred to. 


A. from an order of the District J udge of 
Purnea, dated June 26, 1940. 


Mr, A. H. Fakhruddin, for. the Appel- 
lant. 
Mr. G. P. Shahi, for the Respondent. a 


Judgment.—This is an appeal by the de- 
cree-holder from an order passed in execu- 
tion proceedings relating to a rent decree 
obtained by him on December 19, 1938. The 
holding of the respondent was sold in the 
execution proceedings on August 8, 1939, 
and purchased by the decree-holder himself 
on August 23, 1939. He filed a stamp paper 
for his sale certificate, and the executing 
Court adjourned the proceeding to Septem- 
ber 11, for confirmation of the sale. Three 
days before this on September 8, the judg- 
ment-debtor filed an application under s. 15 
(a) of the Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act, IX 
of 1938, on the ground that the rent of the 
holding in suit had been reduced from 
Rs.~19-2 to Rs. 9-6 a year with effect from 
1343 F's. (the second of the four years in suit.) 
The order reducing the rent had been passed 
on February 24, 1939, and the prayer of the 
judgment-debtor was that the decree which . 
was being executed be amended in the light 
of the reduction allowed by the Rent Reduce: 
tion Officer. This application was allowed 
by the Munsif, and the sale held on August 8. 
1939, set aside. An appeal was preferred to 
and heard by the District Judge, before 
whom it was unsuccessfully contended that 
the Court had no power to refuse to confirm 
the sale which had already been held, and’ 
that application under s. 15 (a) of the Act of 
1938 cannot be entertained after the execu- 
tion sale. What s. 15 provides is (confining 
one-self to portions which are now material) 
that where the rent of an occupancy-holding 
has been settled or reduced...under cl. (d) 
of sub-s. (1) of s. 112-A of the Bihar Ten. Act 
ai a landlord shall not, in any suit or pro- 
ceeding instituted before or after the date on 
which this section comes into force, be entitl- 
ed to recover from the raiyat of such hold- 
ing any arrears of the rent of such holding 
in respect of the years covered by such suit 
or proceeding, at a rate in excess of the rent 
SO...... reduced. This is the first section in 
Chap. III of the Act, the last section in the 
Chapter being s. 20, which provides that “in 


` 
v 
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this Chapter ‘procééding’ includes an execu: ` 


tion proceeding”. Reading the two settions 
together, it would Seem that where, as in 
this case, the rent of an occupancy hold- 
ing has been reduced under cl: (d) of 
s. 112-A (1) of the Bihar Ten. Act, the land- 
lord shall not even in an execution proceed- 
ing be entitled to recover from the ratyat 
any arrears of rent in excess of the rate 
allowed by the Rent Reduction Officer. 

The learned Advocate for the appellant 
has argued that ss. 15 to 20 do not contem- 
plate applications after a sale has been. held 
in execution, and he has rested the argument 
on two grounds (a) the section does not say 
what is to happen if a sale has taken place, 
and (2) no limitation has been provided 
for such applications. 
me that these considerations are sufficient to 
entitle one to hold that the sections do not 
contemplate applications after the execution 
sale. Execution proceedings do not come to 
an end with such sales, and it is a part of the 
execution proceeding to confirm the sale in 
due course. That's. 15 (a) does not say what 
is to happen if a sale has taken place seems 
to me no reason for confining its operation to 
stages of execution proceedings previous to 
the sale, for if the landlord is not to be en- 
titled to recover anything in excess of the 
reduced rents, whether in a suit or in exe- 
cution proceeding, the decretal amount will 
have to be scaled down if execution proceed- 
ings be pending, and execution for the 
larger amount already decreed will necessa- 
rily fail. The relation of execution proceed- 
ings to orders passed under Chap. IM of the 
Act of 1938 came under consideration in M. 
A. No. 182 of 1940 decided on February 25, 
1941, Siree Kant Lal v. Ajodhya Singh (1), 
in which my Lord the Chief Justice (sitting 
with Varma, J.) overruled the contention 
that where rent is reduced on an application 
under s. 16, execution proceedings could only 
be stayed or stopped if they had already been 
stayed under 8.17. His Lordship's view was 
that whether a previous application had or 
had not been made to stay proceedings pend- 
ing the result of rent reduction proceedings 
further execution proceedings cannot pro- 
ceed once the Rent Reduction Officer has 
made an order reducing rent and granting 
instalments. On the terms of s. 15 read with 
s. 20, it seems to me impossible to refuse re- 
lief to the judgment-debtor after he has 
obtained. a reduction of rent from the proper 
authorities merely on the ground that the 
execution sale has already taken place—pro- 


: a), 194 Ind. Cas. 99; 22P LË 374;7B R 698;13R 
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-vided of course that the execution proceeding. 


is still periding. The contention of the learn- 
ed Advocate that no period of limitation has. 
been provided for applications under s. 19 
(a) and that,.therefore, ss: 15 and 20 will not 
apply after gale, has little force, as civil and 
criminal-revisions, under s. 115 of the Civil 
P. C., and s. 439 of the Criminal P. C., are 
also not governed by any statutory provisions. 


regarding limitation; and the mere‘fact that 


there is a limitation of 30 days from the sale 
for applications under s. 174 of the Bihar Ten. 
Act and a similar period of limitation for ap- 
plications under ©. XX r. 90 of: the Civil. 
P. C., has, in my opinion, little bearing on. 
the applicability or otherwise of s. 15 (a) to- 
what may be called a post-sale stage of-exe- 
cution. The intention of the law seems to 
be that after a competenf order reducing the: 
rent neither the Court dealing with a suit 
nor the Executing Court is to let the land- 
lord recover rent at a higher rate than has. 
been fixed by the Rent Reduction Officer; 
and the obligation laid on the Executing 
Court to see that this provision is given effect 
to, cannot be said from any point of view, to 
come to an end as soon as the sale is held. 
The learned Advocate for the appellant at- 
tempted at one time to argue tbat- the Exe- 
cuting Court may have power to act in ac- 
cordance with s. 15, (a) after the sale but 
not after the 30 days on the expiry of which 
confirmation of the sale follows as a matter 
of course unless a proper application has 
been made by some interested party. This. 
if accepted, would be of help to the appel- 
lant in the present case, because the judg-. 
ment-debtor’s application was made after the: 
expiry of 30 days from the date of sale. It 
is, howevér, impossible to accept the conten-- 


-tion, because the Executing Court clearly 


did not become functus officio merely on the- 
0 days from the sale—that 
stage is only reached when the sale is con- 
firmed and the execution case dismissed as 
on full satisfaction. The power of the Court. 
to set aside a sale which has already been. 
held for the realisation of a larger amount 
than is permissible under s: 195 (a) has been 
impugned as without any foundation, . and it 
has been suggested that the Court can only 
set an execution sale aside under specific 
authority such as is given - either by s. 174 
of the Bihar Ten. Act or by O. XX, r. 90 -of 
the Civil P.C. I had occasion to examine: 
this contention (though not in connection. 
with Bihar Act IX of 1938) in M. A. 
No. 135 of 1939 decided by Meredith, J., and. 
myself on December : 93, last, and I came 
to the conclusion: that: the power of the- 
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Court to seb ‘sales aside cannot be con- 
fined to specific provisions ~of that kind. 
If our Act says that the landlord shall not 
in an execution: proceeding be entitled to 
recover from the raiyat arrears of rent gt 
a higher rate than that allowed by the 
Rent Reduction Officer, it seems to me that 
the Executing Court is bound to limit the 
execution to the amount permissible under 
the section and to set aside and disregard 
any pending execution “for a larger amount. 
In my opinion the lower Courts correctly 
held that the application of the judgment- 
gis under s. 15 (a) must be given effect 
0. . 

The appeal fails and must be dismissed 
with,costs. Hearing fee, one gold mohur. 


D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Appeal No. 1648 of 1938 
April 23, 1941 
CoLLISTER AND ALLSOP, Jd. 
LALTA PRASAD—PtuaintTiFF— 
APPELLANT 
Versus 
DWARKA PRASAD AND oTHERS— 
DEFENDANTS— RESPONDENTS 

Hindu Law—Alienation — Widow—Suit by distant 
reversioner deliberatly suppressing fact of existence 
of nearer reversioner, for declaration that alienation 
by widow is null and void and ineffectual as against 
him—Maintainability. 

Where a person alleging himself to be the next rever- 
sioner files a suit for a declaration that an alienation by 
a widow is null and void and ineffectual as against him, 
and it is found that he has deliberately suppressed the 
fact of the existence of a nearer reversioner, the suit 
should be dismissed. 102 Ind. Cas. 296 (1), relied on. 
Rant Anand Kunwar v. Court of Wards (2) and 113 
Ind. Cas. 737 (3), referred to. 


S. A. from the decision of the District 


Judge, Farrukhabad, dated September 1,- 


1938. 

~ Mr. R. C. Ghatak, for the Appellant. 
Messrs. N. P. Asthana and K. B. Asthana, 

for the Respondents. 


Collister, J—This isa plaintiff’s second 
appeal. The suit out of which this appeal 
arises was instituted by the plaintiff-appel- 
lant for a declaration that a sale deed exe- 
cuted by one Mst. Renka Kunwar on March 
18, 1985 is null and void and ineffectual 
as against the plaintiff, the next reversioner. 
The last male holder of the property. in suit 
was a man named Bansidhar® who died 
about 22 years before the suit, leaving a 
widow Mst. Renka Kunwar. The sale deed 
in question was executed by Mst. Renka 
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Kunwar in favour of defendants Nos. 1 and 
2. ‘Phese defendants contested the suit 
alleging that the alienation was for legal 
necessity and alleging further that the plain- 
tiff was not the next reversioner. The trial 
Court dismissed the suit, and that decree has 
been affirmed by the ‘learned Judge of the 
lower Appellate Court. The lower Appellate 
Court finds that the plaintiffis not the next 
reversidner as alleged by him; the next 
reversioner is a man named Chandra Shekar. 
And since the plaintiff came to Court on 
the specific allegation that he was the next 
reversioner the learned Judge relying upon 
a decision of this Court in Sita Saran v. 
Jagat (1) has held that the plaintiff has no 
right of suit. Learned Counsel for the 
plaintiff-appellant challenges that decision. 


There is a pedigree at p. 8 of our paper- 
book, whic will show the relationship be- 
tween the plaintiff and Bansidhar and with 
other membars of the family with whom we 
are not concerned. Itis an admitted fact 
that Bansidhar had a sister by name Mst. 
Makhni, but it will be observed that this 
lady’s name finds no place in the pedigree 
attached to the plaint. Mst. Makhni married 
a man named Atal Behari who also married 
two other wives. Mst. Makhni had a son 
Chandra Shekar; and his name also finds no 
place in the pedigree. The reason which the 
plaintiff advanced for not having mentioned 
Chandra Shekar was that he was not the 
son of Mst. Makhni, but was born of one of 
the other two wives of Atal Behari, and 
that he had been adopted by Bankey Behari, 
a brother of Atal Behari. Apparently he was 
shown in the khasra of 1331 Fasli as the 
adopted son of Bankey Behari, but Bankey 
Behari himself has denied having adopted 
this boy and the finding of the Court is that 
he was not adopted by Bankey Behari, who 
moreover was not competent to adopt the 
boy inasmuch as the latter was an orphan. 
There is a further finding of fact that 
Chandra Shekar is Atal Behari’s son by 
Mst. Makhni. It is thus clear that, although 
the plaintiff sued on the specific allegation 
that he was the next reversionary heir, he 
was in fact a remoter reversidnary heir, the 
next reversionary heir being Chandra She- 
kar. It appears that Chandra Shekar came 
into Court and stated that he had concurred 
in the alienation and learned Counsel for the 
plaintiff-appellant pleads that in the cir- 
cumstances the plaintiff should be allowed 
to maintain the suit. In Rani Anand 


(1)25 A LJ 636; 102 Ind. Cas, 296; A I R 1927 All 
811; 49 A 815. i 
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Kunwar v: Court of Wards (2) at p. 772, 
we find the following observation of *their 
Lordships of the Privy Council : 

“Their Lordships are of opinion that although & suit 
of this nature may be brought by a contingent rever- 
sionary heir, yet that, as ageneral rule, it must be 
brought by the presumptive reversionary heir, that is 
to say, by the person who would succeed if the widow 
were to dieat that moment. They are also of opinion 
that such a suit may be brought by a more distant 
reversioner if those nearer in succession are in col- 
lusion with the widow, or have precluded themselves 
from interfering............ It cannot be the law that any 
one who may have a possibility of succeeding on the 
death of the widow can maintain a suit of the present 
nature, for, if so, the right to sue would belong to every 
one in the line of succession however remote. The 
right to sue mut, in their Lordships’ opinion, be limit- 
ed. If the nearest reversionary heir refuses, without 
sufficient cause, to institute proceedings or if he has pre- 
cluded himself by his own act or conduct from suing, 
or has colluded with the widow, or concurred in the 


where it was held that, where a plaintiff 
sues as next reversionary heir, it is improper 
to read into the plaint an allegation that he 
is bringing the suit as a distant reversioner 
on the ground that the nearer reversioners 
have either precluded themselves from 
bringing the suit or have refused to do so. 
The same observations of the Privy Council 
were also mentioned by another Bench of 
this Court in Deoki v. Jwala Prasad (3) 
where the learned Judges of this Court 
expressed the opinion that the instances 
mentioned by the Privy Council as to when 
the next presumable reversione: can sue 
were not intended to be “absolutely exhaus- 
tive,” and they held that a suit cannot fail 
merely on the technical ground that a female 
with a life estate, who is an intervening 
reversionary heir, has not been impleaded, 
when the relief sought is really for her 
benefit. Now, in the present case, aS we 
have already seen, the plaintiff deliberately 
suppressed the fact of Bansidhar having had 
a sister at alland he made no mention of 
that sister's son. That istosay, the plain- 
tiff came to Court on the false allegation 
that he was the next reversioner. The find- 
ing is that Chandra Shekar is the son of 
Mst. Makhni, and having regard to the close 
relationship between the plaintiff and Bansi- 

(2)6 C 764(772); 81 A 14; 80 LR 381; 4 Sar. 195 


(P ©). 
(3) 26 A L J 449;113 Ind. Cas. 737; A IR 1928 All, 


216; 50 A 678. 
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dhar it is inconceivable to us that the plain- 
tiff should have been unaware of the fact. 
that Chandra Shekhar was the son of Mst. 
Makhni and should have believed . him to be 
the son of one of Atal Behari’s other wives. 
Had the plajntiff disclosed in the pedigree 
that Bansidhar had a sister and had he stated 
in his plaint that a son was born to that 
sister and was alive and had attested and 
concurred in the deed of alienation, but 
that there were entries in the khasra indi- 
cating that thisson had been adopted into: 
another family and had therefore ceased to 
be the next Yreversioner, in such circum- 
stances the Court might well have exer- 
cised its discretion in favour of the plaintiff 
and allowed him to maintain the suit after 
impleading Chandra Shekar as a defendant. 
But he did none of these things. What he 
did was to suppress the fact that there 
was or could be any reversionary heir inter- 
vening between himself and Mst. Renka 
Kunwar. In the circumstances we are of 
opinion that the suit has been rightly dis- 
missed and we aceordingly dismiss this . 
appeal with costs. 


D. Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Appeal No. 90 of 1941 
April 25, 1941 
YORKE AND BENNETT, JJ. 
BIRJA—APPELLANT 
Versus 


EMPEROR—COMPLAINANT— RESPONDENT 

Evidence Act (I of 1872), s. 26—Village chaukidar,. 
if Police Officer — Accused in his custody making 
statement in his temporary absence —Admissibility— 
Accused pointing out place of murder — Fact, if ad- 
missible - Criminal trial — Accomplice — Evidence of 
person, that he saw murder being committed — Value 


A village chaukidar should be considered a Police 
Officer for the purpose of s.26 of the Evi. Act. 148:. 
Ind. Cas. 475 (2) and 143 Ind. Cas. 846 (3), relied. 
on. ([p. 496, cols. 1 & 2.) 

Consequently a confession is made while the accused . 
isin Police custody if it is made after he had been 
arrested by the chaukidar and was being escorted under- 
his control and the possibility of its having been made. 
during the temporary absence of the chaukidar does not 
affect its admissibility. Such a statement is inadmissible. 
Empress v. Lester (1), relied on. [p. 496, col. 1.) 

Evidence of the accused while in custody of a chauki- 
dar, pointing out of the alleged place of murder, where 
nothing incriminating is found, is really evidence of- 
a confession of guilt and is inadmissible under s. 26, 
Evi. Act: 152 Ind. Cas. 473(4) and 52 Ind. Cas. 601 
(5), reliedon. fp. 496, col. 2.) 

Though it cannot be said that the evidence of a 
person who says he had seen a murder committed but 
did ‘not give any information thereof is little better 
than that of an accomplice yet his evidence cannot be 
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‘free from suspicion. 148 Ind, Cas. 1045 (2) (6), relied 
on. [p. 497, col. 1.) | 

Or. A. against the order of the Additional 
Sessions Judge of Kheri, dated March 8, 


1941. ‘ 
Mr. Mohammad Haider, fox the Appel- 
Jani. 


The Govt. Advocate, for the Orown. 


Judgment.—This is an appeal by a man 
named Birja, caste Bot, aged 20 years, who 
was convicted by the Additional Sessions 
Judge of Kheri on a charge under s. 302 of 
the I. P.C. and sentenced to death. The 
case has also been referred by the Addi- 
tional Sessions Judge for confirmation of 
this sentence. 

Birja was charged with three other men 
named Gumani, Badlu and Thakuri with 
the murder of aman named Noor Khan 
Pathan on or about September 15, 1940. 
The other three men charged were acquit- 
ted. 

The prosecution case was that on or about 
September 11, 1940, Birja enticed away Noor 
Khan’s wife Mst. Saliman. Noor Khan went 
‘in search of her, but did not return. Some 
five weeks later information was received 
by a man named Gauhar Khan, who is 
married to Noor Khan’s sister, that Mst. 
Saliman was in the jungle- which adjoins 
the village of Darabojhi where the appellant 
Birja lived..- 

On receipt of this information he took a 
party to search the jungle, the party includ- 
‘Ing a man named Ajodhia who is the chauki- 
dar of the village Barsola where Gauhar 
Khan lives. This village is about two miles 
south of Darabojhi. The party found Birja 
and Mst. Saliman several hours after sunset 
on the night of October 19, ina place called 
“the bungla of Basant.” Birja and Mst. 
Saliman tried to escape, but were caught. 
Statements are said to have been made both 
by Birja and by Mst. Saliman to members 
of the party which arrested them. 

Birja and Mst. Saliman were brought to 
Barsola for the night and early the next 
morning they were taken back to the jungle 
by the same party and verious places are 
said to have been pointed out by Birja. 
particular human bones were found in a 
place pointed out by him and near this place 
were found a-shaluka (Ex. 1) and a dhoti or 
Jungi (Ex. IT). 

The first report of the occurrence was 
made orally by the chaukidar Ajodhia at 
the Nighasan Police Station at 7 P. M., 
on October 20, Nighasan is 14 miles south 
west of Darabojbi. - . 
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This report shows that Ajodhia had been 
sentor the previous day by Gauhar Khan 
and had met him and other persons who 
were with him sometime after nightfall. 
He was informed by Gauhar Khan that 
Birja had eloped with the wife of his brother- 
in-law Noor Khan about a month and a 
quarter before, and that they were hiding in 
the jungle to the north. Gauhar Khan asked 
‘the cHaukidar to accompany him with a 
-view to effecting their arrest. They found 
Birja and the woman at Basant’s hut. Birja 
tried to escape but was pursued and struck 
down. They were secured and brought 
back to Barsola where both „made state- 
ments. The statement made by Mst. Saliman 
was given in some detail in the report: it 
showed how her husband had found her in 
the jungle and had attempted to seize her. 
Birja had, thereupon grappled with Noor 
Khan, and the other accused, Gumani, 
Thakuri and Badlu had come up and 
assisted him to throttle her husband. She 
had appealed to Bhikari and other -persons 
who were guarding their crops on antas or 
machans in the vicinity, but they had not 
responded to her appeal. Mst. Saliman 
had also told them how the corpse had been 
disposed of and how she and Birja had con- 
tinued after the murder to wander about in 
the jungle. 

The report then referred briefly to a 
confession made by Birja in the presence of 
all members of the party and stated that 
that morning Birja and Mst. Saliman had 
been taken back to the jungle where they 
had pointed out where Noor Khan was 
killed and where his bones had been taken 
and buried. 

The chaukidar’s report was recorded by 
Babu Ram, the Second Officer of the 
Nighasan Police Station, who went to the 
village the following morning, that is, the 
morning of October 21, and examined 
the place where the bones and clothes had ` 
been found. 

The bones were sent for medical examina- 
tion. Details of them are given in the post 
mortem report-end in the medical evidence: 
of the Civil Surgeon, Captain S N. Kapur. 
The evidence shows that they were of an 
adult male human being and that the cause 
of death could not be ascertained. 

Mst. Saliman gave evidence confirming in 
detail the story attributed to her in the 
first information report, and three other wit- 
nesses, Bhikari,- Kallu and Dwarka corro-. 
borated her story in certain details. They: © 
said. that they had been sitting on, their 
machans watching their crops on the night. 
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in question, and that they heard the voice of 
Noor Khan calling out for help and safing 
that he was being attacked by the four 
accused. ‘They also said that Noor Khan’s 
wife Mst. Saliman had run towards the 
machan of Bhikari asking him to save her 
husband, and that Bhikari had replied that 
they were not likely to kill him and that it 
was only an ordinary quarrel. 

We may say at once that we do nof con- 
sider that any reliance can be placed on 
these witnesses, Bhikari, Kallu and Dwarka. 
Apart from the fact that they took no action 
at the time, two of them, Bhikari and Kallu, 
admitted that they said nothing about the 
incident to anyone until they told their 
stories to the Sub-Inspector. Dwarka stated 
that he told his master about it, and that 
his master warned him not to mention it to 
any one. We are doubtful whether these 
witnesses would have recognised the -voice of 
Noor Khan, who was a resident of Barsola 
and not of Darabojhi. It was a dark night. 
It is doubtful also whether they could have 
seen Mst. Saliman clearly or recoguised her 
voice. 

There is evidence that the Darabojhi 
villagers had discovered some time prior to 
the arrest of the accused that some person 
had recently been killed in this jungle. A 
man named Jori Lal deposed that he had 
seen the dead body of a man lying in the 
jungle, being eaten by vultures, and had men- 
tioned the fact to varlous persons including 
Shambhu, Birja’s brother. It was apparent- 
ly thought at one time that the Mussalmans 

might have killed Birja because he had 
abducted Noor Khan’s wife. Jori Lal went 
with Shambhu and another man to the place 
where he had 
they are said to have found only a jaw bone 
there anda shaluka. This second visit of 
Jori Lal appears to have been made two 
days after the discovery by him of the dead 
body. According to the evidence of Jori Lal 
Shambhu took up the skaluka and said that 
it did not belong to Birja. 

Another man who received information 
about this discovery was Nanda who also 
gave evidence in the case. According to 
Jori Lal Nanda asked Shambhu to go “and 
report the discovery at the Police Station, 
but Shambhu did not do this. Thisit has 
been argued, suggests that on finding that 
the shaluka was not ‘that of his brother 
Birja, Shambhu realised that the bones might 
be of Noor Khan‘in which case Birja might 
have been responsible for his murder, He 
was consequently unwilling to make a 
report. - 
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_ The evidence both of Nanda and of Jori 
Lal shows that four days after the discovery 
of the jaw bone and the shaluka a pan- 
chayat was held at which it was decided that 
the matter should be hushed up. Jori Lal 
stated that.thg view taken by the panchayat 
was that as Noor Khan, his wife Mst. Sali- 
man, and Birja had disappeared it could not 
be said whose corpse it was until one or 
more of these three persons had been traced. 


‘It would certainly seem that members of 


Birja’s bradri were reluctant to give any 
information which might lead to his arrest. 

Kallu:one of the witnesses referred to 
above as having been watching crops from a 
machan on the night of the alleged murder, 
stated that he had told his story to this 
panchayat. But there is no corroboration 8f 
this and as Kalli also said that the Sub- 
Inspector was the first person to whom he 
told it he is clearly unreliable. 

Mst. Saliman identifed the shaluka and 
lungi as that of Noor Khan. She said 
that the shaluka was purchased by Noor 
Khan from a man named Daha Darzi. This 
man gave evidence in the case, corroborat- 
ing this statement of Mst. Saliman. At the 
same time he admitted that he had sold two 
or four shalukas of similar cloth to other 
men, so it is doubtful whether he was really 
in a position to say with certainty that he 
had sold this particular shaluka to Noor 
Khan. His evidence, may, however, be con- 
sidered to constitute some corroboration of 
the statement of Mst. Saliman. 

The sketch plan Ex. 9 prepared by the 
Sub-Inspector purports to show the scene of 
the murder and the various places where 
the body or bones were afterwards deposited. 
It also shows the antas or machans of 
Bhikari, Kallu, and Dwarka and. other 
persons. It will be seen that the body was 
carried about six furlongs from the place 
of occurrence and that after it had been 
devoured by vultures or wild animals the 
bones were thrown into a small dry pit, only 
a few paces away. The clothes were found 
near the bones. 

'. We think that Jori Lal and other Dara- 
bojhi villagers cannot have failed to notice 
all the bones and both the shaluka and 
lungi, although we are told that after the 
first discovery of the body by Jori Lal only 
a jaw bone and shaluka were found by the 
party which visited the place two days later. 

It is also quite clear that the bones and 
clothes were seen by the party which accom- 
panied the chaukidar to the place after the 
arrest of the appellant and Mst. Saliman, 
and consequently there is no question of any- 
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thing having been discovered by the Sub- 
Inspector for the first time during his 
investigation, though the evidence rather 
suggests that he found the dhotz or lungi, 
as if it had not been seen there before. e 

What is not so clear is whether the party 
with the chaukidar found the bones and the 
clothes in consequence of information given 
by the appellant and Mst. Saliman. It may 
be presumed that the Darabojhi villagers 
knew all about them. : It is not so likely that 
the Barsola villagers did, but we feel some 
doubt nevertheless whether the chaukidar 
and his party were dependent solely on the 
information given to them by the appellant 
and Mst. Saliman. ' 

The Additional Sessions Judge relied on 

the evidence of Mst. Saliman, Bhikari, 
Kallu and Dwarka as against the appellant 
notwithstanding his belief that they had all 
falsely implicated the other accused; 
Gumani, Badlu and Thakuri. He rejected 
the alleged-confession of Birja but he held 
that 
‘the statement of Birja accused that Noor Khan was 
murdered and that he took the chaukidar Gauhar 
Khan and others and pointed out to them the place 
No. 1 where Noor Khan was murdered, the talaiya 
No. 2, where his dead body was thrown after the 
murder, the bush No. 8, where the dead body was 
removed from the talaiya, and the pit No. 10, in which 
Birja accused had thrown the bones after picking them 
up from he place No. 9 in site plan Ex. 5 where the 
skeleton of the dead ‘body of Noor Khan was lying 
after its flesh had been eaten away by wild birds and 
animals, can very well be used against him in evi- 
dence.”’ 
He held that the prosecution had failed to 
prove that the shaluka and lungi belonged 
to Noor Khan and that he was wearing them 
when murdered. 

The Additional Sessions Judge rightly in 
our opinion rejected the alleged confession 
of Birja. 
made during the temporary absence of the 
chaukidar and we may say that we feel 
somewhat suspicious about this story. But 


in any case, having regard to the authorities 
on this point, the view taken by the Sessions 


Judge was justified. He said that the con- 


fession was made while Birja was in Police’ 


-custody after he had been arrested by the 
chaukidar and was being escorted under 
his control and, therefore, the possibility of 
its having been made during the temporary 


absence of the chaukidar did not affect its 


admissibility. This was the view taken by 
the Bombay High Court in Empress .v. 
Lester, 
considered whether a chaukidar should be 
considered a Police Officer for the purposé of 


.(1)-20-B 165, - - 
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(Œ. L. R. 20 Bom. 165) (1). We 
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s. 26 of the Evi. Act.. The question was 
answered by this Court in the affirmative in 
Jangli v. Emperor, (A. I. R. 1934 Oudh 19) 
(2) and King Emperor v. Pancham, (I. L. R. . 
8 Lucknow 410) (3). But even if it had been . 


‘answered in the negative we should not have 


been disposed to place any reliance on the 
alleged confession of.the appellant in the 
present case. While the story of Mst. Sai- 
man is narrated in detail it is nowhere— 
either in the first report or in the evidence— 
stated what actually Birja said. We are 
only told that he confessed or concurred in 
what Mst. Saliman said and promised to 
point out the places referred to. Gauhar 
Khan in deposing about the pointing out of 
these places by Birja and Mst. Saliman 
stated :— l 

“Birja did not tell me the above-men- 
tioned fatts easily. He told me when I 
pressed him.” 

We are-inclined on a consideration of the 
èvidence as a whole to think that only Mst, 
Saliman narrated the details of the occur- 
rence and thatno actual statement was made 
by Birja. 

We also doubt whether any fact of an 
admissible nature was discovered in conse- 
quence of information given by Birja. We 
do not consider that the Additional Sessiong 
Judge was entitled to rely upon the fact 
that Birja pointed out certain places to the 
chaukidar and others, namely, the places 
where Noor Khan was murdered and the 
body and bones thrown unless something 
was found at those places in consequence of 
the information given by him. For the 
reasons which we have already given we are 
doubtful whether the places where the bones 
and clothes were found were discovered on 
information given by Birja As regards the. 
place of the occurrence nothing was found 
there and the pointing out of this place is. 
really evidence of a confession of his guilt 
and is, therefore, inadmissible under s. 26, 
if the chaukidar is held to be a Police Officer. 
This was the view taken by a Bench of this 
Court in Turab v. Emperor, (A. I. R. 1935 
Oudh 1) (4), and also by the Bombay High 
Courtin Emperor v. Hira Gobar, (A. L R. 
1919 Bom. 162) (5). l 


(2) A I R 1934 Oudh 19; 148 Ind.-Cas. 475; (1934) 
Cr. Cas. 99; 110 W N 119;1934 OL R 320; 35 Or. 1; 
J 664; 6 R O 384. | 

(3)8 Luck 410; 143 Ind. Cas. 846; 10 OWN 348, 
A I R 1933 Oudh 192; (1933) Cr. Cas. 379; Ind. Rul: 
Se ae ae a Cr. L J 653. 4 

4 udh 1: 152 Ind, Cas. 473;110 W 
eo i x ae 3 Cr. LJ 466. 

l om. 162; 52 Ind. Cas. 601; 21 
R 724; 20 Cr. LJ 681. : Pana 
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We are therefore, dependent, almost en- 
tirely on the evidence of Mst. Saliman Both 
for the identification of the clothes as those 
of her husband and for the circumstances in 
which he met his death. Other evidence 
establishes in our opinion that Birja took 
Mst. Saliman away and that Noor Khan 
went in search of his wife. But this evidence 
does not show where he went. .It is proved 
tnoat Noor Khan never returned and: it is 
therefore, extremely probable that he was 
murdered. At the same time the evidence 
shows that he was of a weak constitution 
and he may, therefore, have met a natural 
death. 

The Additional Sessions Judge did not 
consider that the evidence of Mst. Saliman 
and the other evidence about the clothes was 
sufficient to establish the fact that they 
belonged to Noor Khan and thaj he was 
wearing them when he was murdered. We 
agree with this view. In Sunder Lal v. 
King-Emperor, (11 0. W. N. 661) (6), it was 
held by a Bench of this Court that though it 
cannot be said that the evidence of a person 
who says he had seen a murder committed 
but did not give any information thereof is 
“little better than that of an accomplice yet 
his evidence cannot be free from suspicion. 
It is clear in the present case that Mst. 
Saliman made no attempt to disclose the 
crime to anyone prior to her arrest. And it 
would seem that when she was surprised in 
the jungle she attempted to run away with 
Birja. The criticism which arises out of her 
failure to make any statement shortly after 
the occurrence would apply with even more 
force to the other witnesses, Bhikari, Kallu 
and Dwarka. 

We are Satisfied in these circumstances 
that the conviction of the appellant cannot 
be maintained, being based on evidence 
which cannot be regarded as above suspicion. 
We accordingly allow this appeal, set aside 
Birja’s conviction and sentence and direct 
his release. 


D. Appeal allowed. 
(8) 11 O WN 661; 148 Ind. Cas. 1045 (2); 6 R O 482; 
35 Cr. L J 836; AIR 1934 Ondh 315; (1934) Cr. Cas, 


e] 


1285—63 & 64 


_ HARNANDAN GIR V. BAWAN SINGH (PAT) 


497 


PATNA HIGH COURT 
Civil Criminal Appeal No. 1 of 1941 
June 5, 1941 
VERMA, J. 
Mahanth HARNANDAN GIR—APPELLANT 
Versus 


e 
BAWAN SINGH— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 476-4, 
195 (3)—Small Cause Court not thinking fit to file 
complaint for offences under s. 471, Penal Code 
(Act XLV of 1860)—Additional District Judge, if 
can file it under s. 476-A, 

The Court of the Additional District Judge is not 
a Court to which the Subordinate Judge is subor- 
dinate within the meaning of s. 195, sub-s. (3). 
Where, therefore, the Small Cause Court has not 
thought fit to filea complaint for offences under s. 471, 
I. P. C., the Additional District Judge cannot file it 
under s. 476-A, Criminal P. ©. 161 Ind. Cas. 20e (1) 
and 150 Ind. Cas. 239 (2), referred to. ° 


_C.Cr. A. against an order of the Additional 
Ore Judge of Saran, dated March 8, 
1941. i 


Messrs. S. N. Sahay and T. Nath, for the 
Appellant.. 

The Govt. Pleader and Jadubans Sahay, 
for the Respondent. 


Judgment.—This is an application on be- 
half of one Mahanth Harnandan Gir against 
an order of the Additional District Judge of 
Saran to file a complaint under s. 476-A of 
the Criminal P. C., for offences under s. 471 
of the I. P. ©., or for any other relevant sec- 
tion under s. 195 sub.s. 1, cl. B or C of the 
Criminal P. C. 

It appears that the petitioner filed a suit 
before the Court of Small Causes on the basis 
of a handnote which according to the trial 
Court was not genuine. But the Court of 
Small Causes did not think it necessary to 
file a complaint because it thought that al- 
though it was of opinion that there had been 
interpolation and tamperingin the body of 
the handnote, this was based on his own ob- 
servation and opinion about which two opi- 
nions were not impossible. As against this 
an appeal was filed before the District Judge 
under s. 476-B of the Criminal P. C., but as 
the learned Additional District Judge points 
out no appeal lay in this case inasmuch as 
originally there was no application by the ap- 
pellant before the Judge ofthe Small Cause 
Court. But he himself seems to think that 
he had power under s. 476-A to file a com- 
plaint and has acted accordingly. 

The chief point that arises for considera- 
tion is whether the Additional Judge’s Court 
was a Court which could exercise jurisdiction 
under s. 476-A of the Criminal P. ©. Sec-- 
tion 476-A is as follows:— 

“The power conferred on Civil, Revenue and Crimi- 


~ 
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nal Courts by.s. 476, sub-s. (1) may be exercised in res- 
ct of any offence referred-to therein and alleged to 
ave been committed in or in relation to any proceed- 
ing in any such Court, by the Court'to which such 
former Court is subordinate within the meaning of 
s. 195, sub-s. (3), in any case in which such fommer 
Court has neither made a complaint under s. 476 in 
respect of such offence nor rejected an application for 
the making of such complaint; and, where the superior 
Court makes such complaint, the provisions of s. 476 
shall apply accordingly.” ae 
There are two things to be noted in this 
connection. Section 476-A,.Criminal P. C., 
comes into play when the Court below has 
-neither made a complaint nor rejected an 
application for the making of such com- 
plaint, that is to say, the lower Court has not 
passed any order in connection with the 
‘offence. But in the present case, the Small 
Cause Court has not thought fit to file a com- 
plaint. The next point to be considered is 
whether the Court of the Additional District 
Judge is a Court to which the Subordinate 
Judge is subordinate within the meaning of 
's. 195, sub-s. (3). Section 195, sub s. (3) is as 


follows:— 

., “For the purpose of this section, a Court shall- be 
deemed to be subordinate to the Court to which 
appeals ordinarily lie from the appealable decrees or 
sentences of such former Court, or in the case of a 
Civil Court from whose decrees no appeal ordinarily 
lies, to the principal Court having ordinary civil juris- 
diction within the local limits of whose jurisdiction 
such Civil Court is situate—provided that (a) where 
appeals lie to more thanone Court, the Appellate Court 
of inferior jurisdiction shall be the Court to which such 
Court: shall be deemed to be subordinate; and (b) 
where appeals lie to a civil and also to a Revenue Court, 
such Court shall be deemed to be subordinate to the 
Civil or Revenue Court according to the nature of the 
case or proceeding in‘connection with which the offence 
is alleged to have been committed.” 

Obviously, therefore, the Court to which 
appeals ordinarily lhe will be the Court of 
the District Judge vide-Thakur Prasad v. 
Emperor (1) and the cases mentioned therein. 
The constitution of Civil Courts and the 
powers exercisable by them can be gathered 
from s. 3 of Act XII of 1887 which is as fol- 


lows :— 3 
“There shall be the following classes of Civil Courts 
under this Act, namely : — 
‘ (1) The Court of the District Judge; 
(2) Ihe Court of the Additional Judge; 
(3) The Court of the Subordinate Judge; 
` (4) The Court of the Munsif’’; 
and s. 8, cl. 2 of the same enactment says :— 
“Additional Judges so appointed shall discharge any 
of the functions of a District Judge which the District 
Judge may assign to them, and in the discharge of 
those functions, they shall exercise the same powers 
as the District Judge.” | 


.. Therefore, an Additional District Judge is 
not the Court to whom appeals from the 

(1) A I R 1936 Pat. 122: 161 Ind. Cas, 20; 17 PL T 
66; 2 ae 312; 8R P 432; 37 Cr. L J 413; (1936) Cr. 
Cas. 159, 
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orders of the Munsif ordinarily lie from the 
Court of the Subordinate Judge. Although 
the Courts concerned were slightly different, 
reference may profitably be made to the case 
of Fauzdar Chamar v. Narendra Nath Jha 
(2) for the proposition that the Additional 
District Judge was not authorized to file a 
complaint under s. 476-A, Criminal P. C. 

I would, therefore, order that, the com- 
plaint be withdrawn. 


D. Complaint withdrawn. 


(2)15P L T 303; 150 Ind. Cas. 239; A I R 1934 Pat. 
366; 6 R P 727; 35 Cr. L J 1061; (1984) Cr. Cas. 798. 





OUDH CHIEF COURT 
Miscellaneous Appeal No. 66 of 1939 
July 25, 1941 
BENNETT AND GHULAM HASAN, JJ. 
SHEO SARAN— PLAINTIFF — 

. APPELLANT 
VETSUS 
Mst. SUKHRANI AND oTHERS—DEFENDANTS 
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Provincial Small Cause Courts Act (IX of 1887), 
Sch. TI, Art. 41-- Suit for contribution — Co-sharers 
jointly liable for rent to superior proprietor—Plain- 
tif co-sharer paying his share — Balance recovered 
from him by suit— Plaintiff filing suit against other 
co-sharers for recovery of their shares of rent—Sutt, 
if one for contribution or re-imbursement — Sutt, 
whether cognizable by Small Cause Court. 

Whereall the co-sharers were jointly liable to pay 
the rent to the superior proprietor, and it was found’ 
that the plaintiff co-sharer had previously paid the 
amount which was due from him in respect only of his 
share and that the amount which ‘was subsequently 
recovered from him by suit was -due only from the other 
co-sharers on a consideration of their separate interests 
in the land and the plaintiff sued the other co-sharers 
for recovery of the money paid by him in respect of their 
shares of the rent: ° es 
- Held; that-it was immaterial that the separate share 
of the plaintiff had been paid by hin to the superior 


. proprietor before he was sued by the latter for the 


balance. It was not the case that the plaintiff was no 
longer liable to the superior proprietor after payment of 
his individual share. The lability was a ‘joint liability 
and. he remained liable for the balanceeven after pay- 
ment of his own share. Consequently a suit of this 
kind was not a suit for re-imbursement but a suit for 
contribution, The suit was not therefore cognizable by 
Small Cause Court under Art. 41, Sch. II, Prov. Small 
Cause Courts Act. 64 Ind. Cas. 226 (4), distinguished; 
24 Ind. Cas. 259 (2) and 151 Ind. Cas. 626 (3), explained 
and distinguished. : 

Misc. A. against the order of the Civil 
Judge, Partabgarh, dated“ May 12, 1939. 

Mr. S. N. Srivastava, for the Appellant. 

Mr. P. N. Chaudhari, for Respondents 


Nos. 1 to 3. 


. Judgment.—This is a miscellaneous ap- 
peal against the judgment and decree dated 


1941... 


May 12, 1939, passed by the learned Civil 
Judge.of‘Partabgarh' in an appeal against 
the judgment and’ decree dated August 2, 
1938, passed by the ~learned Additional 
Munsif of Partabgarh. 

A suit was brought by a co-sharer against 
other co-sharers to recover from them money 
paid by the plaintiff in respect of their share 
of the rent due to the superior proprietor for 
the years 1340 and 1341-F. 

The suit was tried by the Munsif on the 
regular side. .One of the pleas taken by the 
defendants was that the suit was triable by 
the Small Cause Court and, therefore, should 
not be tried by the Munsif on the regular 
side. The Munsif accepted this plea and 
found on the first issue that the suit was 
triable by the Small Cause Court, but re 
lying on a ruling of this Cour, in Ram 
Charan v. Kedar Nath (1937 O. W. N. 263) 
(1) he held that as the suit had been -tried 
on the. regular-side the plaint should not be 
returned for presentation to the Small Cause 
Court. 

The Civil Judge in appeal, accepting the 
finding of the Munsif that the suit was 
triable by the Small Cause Court, held that 
the ruling cited was no authority for the 
view taken by’ the Munsif that it was un- 
necessary in the circumstances to return the 
plaint for presentation to the proper Court. 
Finding that it should have been so returned 
the Civil.Judge set aside the judgment and 
decree of the Munsif’and ordered the plaint 
n be returned for presentation in the proper 

ourt. 


- Inthe present appeal it is contended that ` 


Art. 41 of the Second Schedule: of the Pro- 
vincial Small Cause Courts. Act bars the cog- 
nizability of this suit by a Court of Small 
Causes and therefore the suit was rightly 
tried by the Munsif on the regular side. 


It is also contended that even if the suit, 


was triable by the Court of Small Causes, 
the plaint should not be returned for pre- 
sentation to the proper Court after the suit 
_ had been fully tried on the regular side. 

We have heard arguments mainly on the 
first point. Article 41 provides.that a suit for 
contribution by a sharer in joint property 
in respect of a payment made by him of 
money due from a co-sharer shall be except- 
ed from the-cognizarice of a Court-of Small 
Causes, but -the- argument which found 
favour ‘with - the “Munsif was that the 


suit was a suit. for -reimbursement and. 


not a suit for contribution. In. support 
of this view the Munsif: referred to two rul. 
“(1) 1937 O W N- 263; 167 Ind. Cas. 557; 19837 OL R 
149;9R O 397; AIR 1937 Oudh ‘244, 
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ings of the Calcutta High Court,. namely, 
Satya Bhushan Bandopadhyaya v. Krishna, 
kalt Bandopadhyaya (24 Ind. Cas. 2909) (2) 
ang Radhasyam Dutta v. Ananga Munjart 
Dassi (A. I. R. 1934 Cal. 626) (3). In the 
first case it was said that : 

` “ ‘Contribution’ signifies payment by each of the 
parties interested of his share in any common lia- 
bility. Consequently an action for contribution is & 
suit brought by one of such parties who has discharged 
the liability common to them all to compel the others 
to make good their shares. Therefore where the plaint- 
iffs deny that they were to any extent liable to satisfy 
the judgment-debt which they satisfied and which was 
recoverable from the defendants alone, it is not a case 
of satisfaction of a joint liability.” 

In the second case cited “contribution” 
was defined in the same way. In this cage a 
rent decree was passed against broth&rs 
and the entire amount yas recovered from 
one of them by execution. He sued the other 
brothers for the recovery of the amount so 
paid on the ground that he was not liable to 
pay any amount, but that only the others 
were liable, there having been a partition 
between them as a result of which the other 
brothers had been become liable for the 
entire share and he had ceased to have any 
interest in the land. It was held that the 
suit was not one for contribution. > 

In the present case it appears that all the 
co-sharers ‘were jointly liable to pay the rent 
to the superior proprietor. It was found 
that the plaintiff had previously paid the 
amount which was due from him in respect 
only of his share and that the amount which 
was subsequently recovered from him by 
suit was due only from the other co-sharers 
on a consideration of their separate interests 
in the land. The Munsif was, therefore, of 
opinion that .because the plaintiff was suing 
in respect only of that portion of the rent for 
which -he was not personally liable on a con- 


sideration of the separate interest of the co- 
< sharers, the suit was one not for contribu- 
‘tion but for re-imbursement. 


_ In our opinion this view is not justified. 
In the first place it is we consider immaterial 
that the separate share of the plaintiff had 
been paid by him to the superior proprietor 
before he was sued by the latter for the 
balance. Secondly, it is not the case that the 
plaintiff was no longer liable to the superior 
proprietor after payment ‘of his individual 
Share. The liability was a joint liability and 
he remained liable for the balance even 
after payment of his own share. Conse- 
quently the ruting cited are no authority for 


ae 24 Ind. Cas. 259; 20 O L J 196; AIR1915 Cal. 


(3) A IR 1934 Cal. 626; 151 Ind. Cas. 626; 388 CW N 
532: 7 R C 145. 


500 
the view that a suit of this kind is a suit 
for re-imbursement and not a sult for con- 
tribution. Other cases also to . which we 
were referred do not support such a view 
for instance we were referred to Suradhant 
Debi v. Hari Charan Mahton (64 Ind. Cas, 
926) (4) where payment had been paid by a 
certain person to avoid the sale of certain 
property in which he himself had an interest 
and who thereafter sued to recover the 
amount under s. 69 of fhe Contract Act. 
It was held that such a claim did not fall 
within the scope of Art. 41 and was cogniz- 
able by a Small Cause Court. In such a 
case there is no joint liability of the person 
mgking the payment with the persons whom 
he sues to recover the amount paid on their 
behalf, and therefare the position of a plaint- 
iff in such cases is different from the posi- 
tion of a plaintiff who sues to recover from 
‘other co-sharers the amount which he was 
obliged to pay because he was jointly liable 
with them. 

The purpose of the exclusion of suits for 
contribution by a sharer in joint property in 
respect of a payment made by him of money 
due from other co-sharers from the jurisdic- 
tion of a Small ‘Cause Court is presumably 
that suits which involve questions of shares 
and their extent are unsuitable for trial by 
such a Court. The judgment of the Munsif 
in the present case shows the kind of ques- 
tions which arise in such cases. 

For these reasons we are of opinion that 
the Munsif was not justified in holding that 
the suit was triable by the Small Cause 
Court. We. find that it was rightly tried 
by the Munsif on the regular side. | - 

Tt is unnecessary to consider the further 
question whether the plaint should or 
should not have been returned for pre- 
sentation tothe proper Court after full trial 
on the regular side. 

We accordingly allow this appeal, set 
aside the order passed by the Civil Judge 
and restore the Munsif’s decree. The 
plaintiff-appellant will recover his costs in 
this Court and in the Court of the Civil 
Judge. 

D. Appeal allowed. 

(4) 64 Ind. Cas. 226; (1921) Pat. 298; 3 P'L T 122; A 
I R 1922 Pat. 337. 
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°” ALLAHABAD HIGH COURT 
Second Appeal No. 1294 of 1938 
March 21, 1941 
DAR, d. 
MEGHRAJ AND OTHERS— DEFENDANTS 
—APPELLANTS 
: versus 
; Sri DIGAMBAR JAIN MANDIR, 

PAHLADPUR ano oTHERS—PLAINTIFFS 

ae — RESPONDENTS 

nas et endowment — Hindu or Jain temple 
Transfer in favour of temple is transfer an favour of 
idol or manager— One of managers, if can file sutt to 
eject trespasser. 

Whether a Hindu or a Jain temple can or cannot be 
regarded as a juristic person or legal person, as a 
matter of construction, of a document, if a -transfer is 
made in favour of atemple it may be and can be con- 
strued as atransfer in favour of the idol or a transfer 
in favour of the manager of the temple for the benefit 
of the endowment. Hence one of the managers is en- 
titled to file'a suit to eject a trespasser. A 

[Case-law referred to ] 

S. A.from the decision of the 2nd Civil 
Judge, Meerut, dated May 3, 1938. i 


Dr. S. N. Sen, for the Appellants. 
_ Mr. Jagnandan Lal, for the Respondents. 


Judgment.—On February 10, 1915, a sale 
deed was executed by Buddhu, zamindar 
and Sangam Lal, lambardar and Jugla, 
rayaya of a house in khatta Pahladpur in 
favour of Shri Digambar Jain, khatta Pah- 
ladpur, whose managers were Man Singh, 
Niadar Mal and Ganga Saran for a sum of 
Rs. 300. Out ofthis consideration Rs. 290 
were paid by Man Singh, one of the 
managers, before the Registrar and the-sale 
deed contains a covenant that in case trans- 
ferees are disturbed in possession or enjoy- 
ment of the property the said managers 
would have a right to recover the sale con- 
sideration from the vendors. The Jain 
temple in whose favour the sale deed was 
executed is a religious institution founded 
and maintained by the Jain’ community of 
khaita Pahladpur. After the execution of 
the sale the house was used asa panchaiti 
house by the Jain community for their 
charitable and religious purposes and for 
the accommodation of Sadhus, In or about the 
year 1934 this house or a considerable por- 
tion of it fell down and part of it was Te» 
paired by the Jain community. A fresh re- 
pairing or building up was again undertaken - 
in 1936 and in the course: the defendants 
who were all: members of a Brahmin family 
residing at khatta Pahladpur took forcible 


= a = 


covery of possession of the house against the 
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the defendants. ‘The trial Court decreed the 
claim and on appeal this decree has ebeen 
affirmed by the lower Appellate Court and 
the defendants have now made a second ap- 
peal to this Court. 

A number of questions arose in the Court 
below which are now séttled by findings of 
fact. It has now been ascertained and found 
that the defendants have not got a shadow of 
a title to the property and they are pure and 
simple trespassers. It has also been ascertain- 
ed and found that the plaintiffs’ vendor had 
legal title to the property and that the plaint- 
iffs have been -in exclusive enjoyment and 
possession of the property from the date of 
the sale in 1915 up to a few days prior to the 
suit in 1936. The questions which arise for con- 
sideration in this second appeal relate tothe 
maintainability of the suit by the plaintiffs. 
Plaintiff No. 1 is Sri Digambar Jan Mandir, 
Pahladpur, through its manager “Lala Nem 
Chand. The plaintiff No.2 in the suit is 
Man Singh and plaintiff No. 3 is Sultan 
Singh and they are suing on their own behalf 
as well as on behalf of the other Jain com- 
munity and Jain society of khatta Pahlad- 
pur. Proceedings have been taken by plain- 
tifis Nos. 2 and 3 under O. I, r.8, Civil P. C. 
and the suit has been made a representative 
one on behalf of the entire Jain community 
of khatta Pahladpur. In the written state- 
ment the defendants pleaded that the three 
plaintiffs were not the duly appointed 
managers of plaintiff No.1. Atthe trial in 
the Court below as well as in the arguments 
before the Court of Appeal the challenge, 
however, was a much wider one. It was 
contended that the Jain temple could not be 
regarded as a juristic person and was incap- 

able of holding any property or -of bringing 
a suit to enforce ‘rights relating to a pro- 
perty. The trial Gourt held that in the 
pleadings the competency of the temple to 
hold the property and to bring the suit was 
not challenged and, therefore, the question 
properly does not arise in the case. It also 
held that the sale of 1915 may be regarded 
in favour of three managers, one of whom 
was plaintiff No. 2 and he alone was entitled 
to maintain an action. The trial Court fur- 
ther held that in any view of the matter 
plaintifis Nos: 2 and 3 on behalf of the Jain 
community were entitled to maintain the suit. 
The Court of Appeal has affirmed the finding 
of the trial Court on all these matters except- 
ing the right of plaintiffs Nos. 2 and 3 to 
maintain ‘the suit. The lower Appellate 
Court having found that plaintiff No. 1 was 
entitled to maintain the suit: it did rot ex- 
press any view-one way or the other with 
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regard to the rights of plaintiffs Nos. 2 and 3 
to maintain the action. 

The arguments of the learned Counsel for 
the appellants in this appeal may now be 


shortly stated. He contends that the Hindu 


temple, and according to him Jain temple 
stands in the same “position as a Hindu 
temple, is not a juristic person and con- 
sequently it cannot hold property or bring 
asuit. The sale of 1915 was according to him 
in favour of the Jain temple Therefore, 
plaintiff No. 1 has no right either to hold the 
property or to bring a suit and as the plaint 
bases the entire claim upon the rights of 
plaintiff No. 1 alone in whose favour the sale- 
deed was, the rights of plaintiffs Nos. 2 
and 3 do not arise in the case and they have 
no right to maintain the action. Now as a 
matter of construction of the plaint, I do not 
accept the contention that the plaint as 
framed embraces a claim to enforce the 
rights of plaintiff No. 1 alone. The plaintiffs 
were alive to the technical difficulty which 
has been raised in the case and they have 
made three plaintiffs to the action, plaintiff 
No. 1 representing témple and the plaintiffs 


Nos. 2 and 3 as representing the Jain com- 


munity. In the body of the plaint it is 
definitely stated that the house after purchase 
was used by the Jain community as the 
panchaitr house and the community has been 
I have already stated 
that proceedings were taken under O, I, r. 8, 
Civil P. C., to make the suit a representative 
one on behalf of the Jain community of 
Pahladpur. In-my opinion, therefore, the 
plaint may be regarded as a combined plaint 
both on behalf of the Jain temple as well as 
on behalf of the Jain community, and on the 
findings arrived at by the trial.Court which 
on fact is not disputed before me, plaintiffs 
Nos. 2 and 3 in any view of the matter were 
entitled to maintain the action and the decree 
passed by the Court below is correct and this 
finding concludes the appeal. But as a 
serious argument has been addressed to me 
by Dr. Sen against the rights of plaintiff 
No. 1 to maintain the action, I propose to 
take a short notice of it. 


There is some authority in this Court in 
favour of the view that an unregistered 
society cannot hold property in the name of 
unregistered society and cannot bring suit 
in that case, see Panchaiti Akhara & Co. v. 
Gauri Kuar (1), which was a case of a society 
of Sadhus, N. W. P. Club v. Sadullah (2), 
which was thé case of a club and see Ganesha 


(1) 20 A 167; AW N 1898, 7. 
(2) 20 A 497, 
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Singh v. Mundi Forest Co. (3), which was 
a case of a society known as Mundi forest 
and Ram Sarup v. Arya Samajof Dhampur 


(4), which was a case of the Arya Samaj. On. 


the other hand there is a case of this Coujt, 
Bhagwandas v. Pinjra Pole Pashu Anatha- 
laya (5), in which a Bench of this Court has 
held that an unregistered society can hold 
property. That was a case in which a 
society for cow protection and which was 
called Pinjra Pole Pashu Anathalaya was 
allowed to hold funds and maintain an 
action. And in Shankar Lal v. Damodar 
Das (6), a gift in favour of Sri Sanatan 
Dharam School, under the managership of 
Lala Shankar Lal, plaintiffs, was upheld to 
be valid and the school through the manager 
wés allowed to maintain action. The ques- 
tion, however, which arises‘in this case is a 
somewhat different one and it is this whe- 
ther a Hindu temple or strictly speaking a 
Jain temple which we are considering in 
this case can or cannot be regarded asa 
juristic person or as a legal person capable 
of holding the property and bringing the 
suit. There is a case, Thakurdwara v. 
Ishar Das (7), in which a learned Judge 
of Lahore High Court has expressed the 
view that a Hindu temple could not be re- 
garded as a juristic person. With regard to 
the mosque in the famous Shahidganj case 
[Masjid Shahidganj v. Shiromant Gur- 
dwara Parbandhak Committee, Amritsar] 
(8), the question arose recently before the 
Judicial Committee whether a mosque could 
or could not -be- regarded as a juristic 
person. The matter was left open by their 
Lordships, but in dealing with the question 
they observed : 

“It is not necessary in the present case to decide whe- 
ther in any circumstances or for any purpose a ‘Muslim 
institution can be regarded in law as a Jjuristic person. 
The recognition of an artificial person is not to be 
justified merely as a réady means of making enactments 
—well or ill-expressed—work conveniently. Itdoes not 
seem to be required merely to givean extended meaning 
to the word ‘person’ as it appears in the Punjab Pre- 
emption Act, 1905, or in the definition of gift contained 
ins. 122, T. P. Act. It is far from clear that it is 
réquired in order that property may be devoted effec- 


(3) 21 A 346; A W N 1899, 123. 

(4) 47 A 342; 86 Ind. Cas. 255; A I R 1925 All. 337: 23 
AL J 37, 

(5) A I R 1927 All. 789; 103 Ind. Cas. 45. 

(6) A IR 1931 All. 450; 133 Ind. Cas. 790; Ind. Rul. 
(1931) All. 742. ; ; 

(7) A LR 1928 Lah. 375; 110 Ind. Cas. 384; 9L 588: 

30P L R41, | 

(8) (1940) AL J 522; 189 Ind. Cas. 1; A IR 1940 
PO116; 6 B R777; 1940 OL R438; 13 RPO 18: 52 
L W 266; 44 OW N957; (1940) M W N 818; IL R 
(1940) Lah. 493; 42 Bom. L R.1100; (1940) 2ML J 


903; 19400 W N 1280; (1940) Kar. P C 251; 67T A 


251; 22 P L T 140; 730 L J 199 (P 0). 
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tively to charitable purposes without ‘the appointment 
of a tgustee in the sense of the English Law. It would 
seem more reasonable to uphold a gift, if made directly 
to a mosque and not by way of wagf, as having been’ 
made to the mutwallt than to doso by inventing an 
artificial person in addition to the mutwalli (and to God 
in whom the ownership of the mosque is placed by the 
theory ofthe law): see Masjid Shahidganj v. Shiro- 
mani Gurdwara Parbandhak Committee, Amritsar 


- (8), at p. 5307”. 


“ Whether a Hindu temple can or cannot 
be regarded as a juristie person or legal 
person, I have no doubt thatas a matter of 
construction of a document, if a transfer is 
made in favour of a temple it may.be and 
can be construed as a transfer in favour of 
the idol or a transfer in favour of the 
manager of the temple for the benefit of the 
endowment as was implied by the observa- 
tions made by the Judicial Committee men- 
tioned above. But, in this particular case, 
the point really does not arise and there are 
two difficulties in applying the principles 
which Dr. Sen contends for, to the facts of 
this case, First of all we are dealing here 
with a Jain temple and not a Hindu temple. 
Now it is well-known that Jains are Hindu 
dissenters and have got their own customs 
and usages both with regard to inheritance 
as well as with regard to their religious 
matters. It is true that ordinary Hindu Law 
applies to Jains, but itis also true that a 


number of their customs have been estab- 


lished and of some of them judicial notice 
is being taken by Courts. The Courts below 


-have remarked that these Jain temples are 
not exactly in the same footing as Hindu 


temples and there may be a custom or usage 
among the Jain community by which they 
take transfers only in the name of temples 
and notin the name of idols who are en- 
shrined in those temples. As the question of 


‘competency of temple to hold property was _ 


not properly raised in the Courts below, evi- 
dence on this point was not gone into and 
in my opinion it will not be proper to hold 


-as a matter of law that a transfer to Jain 


temples is necessarily void. The other diff- 
culty in the case is that the sale of 1915 was 
in favour of the temple through its managers 
and one of those managers, namely Man 
Singh, is plaintiff No.2 in the suit. Right 


- was given to those managers under the sale- 


ceed to recover sale consideration in certain 
circumstances. I am prepared to hold as a 
matter of construction in agreement with 
the Courts below that if there be any diffi- 
culty in favour of holding the transfer in 
favour of the temple to be valid the trans- 
fer was in favour of the managers and one 
of them, Man Singh, ‘plaintiff No. 2, is per- 
-. *Page of (1940) A. L..J.—{Ed.] ° B 
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fectly entitled to eject a trespasser. With- 
out, therefore, deciding the larger question 
whether a Jain temple can hold property. or 
can bring a suit I shall rest this decision 


wt 


upon two findings, namely (1) that the com-. 


petency of the plaintiff was not challenged in 
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the written statement and is ‘a matter - 


mixed up with facts and law and cannot be 
-considered asa law point in abstract and 

secondly because the transfer, assuming it 
- to be invalid, in favour of the temple can be 
regarded as a transfer in favour of the 
managers and one of the managers Is com- 
petent to maintain the action. In my view, 
there isno force in this appeal, and it is 
dismissed with costs. Leave to appeal under 
the Letters Patent is refused. 


D. Appeal dismissed. 


a 


J 
SIND CHIEF COURT 
Suit No. 50 of 1941 
February 25, 1941 
” Lopo, J. 
AISHABAI AND ANOTHER—PLAINTI FS 
VSTSUS 


MAHOMED ISMAIL —DEFENDANT 

Civil Procedure Code (Act V of 1908), 0. XL, r. 1— 
Receiver—Appointment of—Held that in circumstances 
of case appointment of Receiver was impracticable and 
undesirable. 

One A who was the husband of plaintiff No. land 
+he brother of the defendant, carried on a bakery busi- 
ness in the name of“ Adam Sumar & Co.” A died 
leaving as his heirs plaintiff No. 1 the widow, and an 
infant son plaintiff No. 2. A fewdays before the death 
of A his brother the defendant entered upon the busi- 
ness premises, took possession, removed the board which 
described the business as ‘‘Adam Soomar & Co., Bakers 
and Confectioners” and put his own board “Ismail, D. 
Adam Soomar, Bakers-and Confectioners”. The plain- 
tiffs, therefore, filed the suit for a mandatory injunction 
directing the defendant to desist from interfering with 
the business and to remove himself fromthe business 
premises of Adam Sumar & Co., and for an account. 
Along with the suit the plaintiffs filed an application 
for the appointment of a Receiver under O. XL, r. 1, 
Civil P. è - ; 

Held, that though ordinarily in a matter of this kind it 
would be proper to appoint a Receiver, it was impractic- 
able and eki undesirable in the circumstances of the 
present case to interfere with the status quo., 


. Order.—This is a suit for an: injunction 
and accounts which arises in the following’ 
circumstarices. In 1937 in connexion with a 
bakery business carried on in the name of 
“Adam Sumar & Co., a suit was filed in 
this Court by the present defendant against 
Ahmed, the husband of the present plain- 
tiff No. 1 for partition and accounts. There 
was a consent decree in that suit under 
which the present defendant was to feceive 
Rs. 47-8-0 per month in lieu of his 4 annas 
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share in the business carried on in the name 
of “Adam Sumar. & Co.,” the husband of 
plaintiff No. 1 was to carry .on the business 
and discharge.the debts, ete., and after the 
dekts had been discharged the husband of 
plaintiff No. | was to continue to carry on the 
business and to pay 4 annas share in the 
profit thereof to the present defendant. The 
compromise decree contained other terms as’ 
well which are not relevant at present. . The 
husband of plaintiff No. 1 died on December 
2, 1940 leaving as his heirs a widow, plaintiff 
No, l and an infant son, plaintiff No.2. It, 
is alleged that a few days before the death of 
Ahmed the husband of plaintiff No. 1 his 
brother the present defendant entered upon 
the business premises, took possession, Te- 
moved the board which described the busi- 
ness as “Adam Soomar & Co., Bakers and 
Confectioners” and put his own board 
“Ismail, D. Adam Soomar, Bakers an 
Confectioners.” The plaintiff, therefore, filed 
the present suit on February 10, 1941 fora 
mandatory injunction directing the defendant 
to desist from interfering with the business. 
and to remove himself from the business 
premises of Adam Sumar & Co., and for an 
account. 

Along with the suit the plaintiffs filed an 
application for the appointment ofa Receiver 
under O. XL, r. 1, Civil P.O. Notice of 
this application was issued to the defendant, 
and itis this matter which has come before 
me for disposal. I have heard the learned 
Advocates for the plaintiffs and the defen- 
dant at very considerable length both to-day 
and on the 21st instant when the matter. was 
first taken up. 

Though ordinarily in a matter of this kind- 
it would be proper to appoint a Receiver, L, 
think it.is impracticable and highly un- 
desirable in the present case to interfere 
with the status quo. The plaintiffs ask for 
appointment of a Receiver to carry on a 
bakery, and plaintiff No.1 isa woman and . 
plaintiff No. 2is an infant. The plaintiffs 
certainly cannot act as Receivers. ‘The 
learned Advocate for the plaintiffs has 
suggested that there is plaintiff No. 1’s father 


who can carry on the business and there is 


plaintiff No. Is brother who can also do the 
same. Butit is clear from the arguments of 
the learned Advocates that plaintiff No. 15 
father is a tally clerk and plaintiff No. 15. 
brother has no previous experience whatever 
in carrying on a bakery. To appoint an 
officer of this Court as Receiver in this case 
is both impracticable and, undesirable for 
neither the Nazir nor the Official Assignee, 
if he were appointed Receiver, would be 
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able to carry on a bakery business without 
tne-assistance of one of the parties who 


inderstand the carrying on of a bakery busi- 


ness. As I have pointed out above; the 
plaintiffs can offer no suitable person or 
the purpose and the defendant ds not prepar- 
ed to carry on the business under the 
supervasion of an officer of this Court. 

` Apart from these considerations, there is 
also the further consideration that the mate- 
rial at present on the record before me 
reveals that the condition of the business is 
so desperate that it is.utterly impossible for 
an Officer of this Court to act as Receiver 
and carry on the business. There may.be 
some outstandings due to the business, but 
there is not a pie of capital. There are 
héavy liabilities amounting to Rs. 30,000 or 
Rs. 40,000 and the, very rent of the premises 
in which the business is carried on has not 
been paid for several months. It would be 
impossible in these circumstances for any 
officer of the Court without necessary finance 
to act as Receiver and carry on this business, 
Seeing these difficulties, I offered the learned 
Advocate for the dafendent to appoint his 
client as Receiver, but the learned Advocate 
declined the offer, and it appears to me on 
very good grounds. The defendant, he urged, 
had entered upon these business premises 
and taken charge of the business on an 
express arrangement between him and his 
deceased brother. The defendant had been 
carrying on the business from December 
1940 with his own money and he was not 
prepared to act as Receiver of this business 
on the terms which I suggested to him, 
namely that he should pay Rs. 50 to the 
plaintiffs for their maintenance, that he 


should incur the expenses of ceremonies’ 


relating .to the death of his deceased bro- 
ther, that he should maintain monthly 
accounts, that he should appropriate to 
himself only Rs. 100 per month from the 


` business- and that he should carry on the 


i 


business in the name of Adam Soomar & 


Co, 

It appears to me that the attitude adopted 
by the learned Advocaté on behalf of the 
defendant is not unreasonable. There are 
grounds for believing that the defendant 
has resuscitated this bakery business by his 
own efforts and by means which he has been 
able to find, and it is not reasonable to ask 
him to utilize his own efforts and the means 
which ke has been able to find in order to 
cairy on the business saddled: ‘with liability 
to the extent of Rs. 30,000 to Rs. 40,000 on a 
remuneration of Rs. 100 per mcnth.' I can 
theréfore well understarid that -the defen- 
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dant. declines the offer of acting as Receiver 
in this case on’ these terms. What the 
learned Advocate for the defendant proposés 
is that the status guo be not disturbed and 
the defendant be allowed to carry on this 
business pending disposal of this suit, on his 


“undertaking to file in Court the accounts 


from December 1940 up to the end of Feb- 
ruary, 1941 and thereafter accounts every 
month, and that after the account from 
December to February has been filed by him 
and been scrutinized by the other party 
the Court may determine whether the 
defendant should eithér furnish security or 
deposit the surplus eatnings of the business 
in Court. In the circumstances of this case, 
I think that is all that can be done at 
present. I decline to appoint a Receiver 
because though it may be just, it is not 
convenient, and hold- that the status quo 
must continne. The learned Advocate for 
the defendant on his behalf further under- 
takes to file full and complete accounts of the 
carrying on this business from December 
1940 till the end of February 1941 within two 
weeks from this date, and thereafter to file 
in the first. week of the following month the 
accounts of the previous months. He also 
undertakes to pay to the plaintiffs as interim 
maintenance a sum of: Rs. 40 per month 
beginning with the month of February 1941. 
The matter to be called up again on March 
20, 1941. 


S. Order accordingly. 


ALLAHABAD HIGH COURT 
Second Appeal No. 1225 of 1938 
March 6, 1941 

DAR, J. | 
~ Chaudhri MOHAMMAD SULAIMAN 
IK HAN—PLaIntirF+-APPELLANT 
° versus i 
Mst. AMIR J A N—DEFENDANT—RESPONDENT 
Partition Act (IV of 1893), s. 4—Applicability 
—Actual residence or family being undtvided with 
regard to test of property is essential for application 
of s. 4—Undivided family”, meaning explained — 
Two Muhammadan married daughters-—Oneé océupy- 
ing house permanently and other not permanently 
abandoning intention of occupying it — House un- 
divided—Daughters, if mémbers of undivided fami: 
ly within meaning of s. 4—Partition suit—Decrée 
under s. 4 held not proper=Proper decree to pass, 
indicated. ; l KENA | 
In order tocomply with the condition laid down in 


`- s.4, Partition Act, all that is necessary is that the 


family should be undivided qua the dwelling house 
which is the subject-matter of partition and it is not 
necessaty that the family should be undivided with 
regard to other properties also. It is not necessary 
that members of the family should actually be residing 


1941 


‘in the house. 109 Ind. Cas. 67 (1),-relied‘on. 162 Ind. 
Cas. 941 (2), distinguished. . a ey 

The phrase ‘undivided family’ ‘ins.4,is used ina 
very wide and general sense and two Muhammadan 
married daughters too may be. regarded as members 
of an undivided family within the meaning of the Act 
if the house is undivided and if one of them perma- 
nently occupies the house and the other, though she 
lives mostly with her husband, has not permanently. 
abandoned all intention of occupying the house should 
16 he necessary to do so. . sa 

The decree passed by the Court of Appeal in favour 
of the defendant in @ partition suit was to the following 
effect. “The house will not be actually partitioned but 
shall be retained by the defendant share-holder as 
sole owner. The defendant shall pay Rs. 500 as the 
pace to the plairitiff’s (purchaser’s) share inthe house. 

the event: of default the plaintiff shall be at: liberty 
to execute this decree as decree for money against: 
the defendant and this decree shall be a charge on 
half of thehouge:’” 


Held, in appeal that this was not a correct decree 


to pass under s. 4 and on default in payment of pur- 
chase money, a decree for ae should have been 
madé in favour of the purchaser and the partition pro- 
ceeded with. 

S. A. from a decision of the Civil Judge, 
Aligarh, dated March 3, 1938. 


Mr. M. Waliullah, forthe Appellant. Š 
Mr. Inamullah, for thé Respondent. 


Judgment:—This is a plaintiffs appeal 
arising out of 4 suit for partition of a dwell- 
ing house in Quasba Marehra, District Etak. 
There are two co-sharers in the house and 
their shares are admitted.. The only ques- 
tion in the case 1s whether the plamtiff is 
entitled to the partition of the house’ of 
whether the house should:.be- valued and be 
sold to the defendant undér s. 4, Partition 
Act. Jn case the house is to be sold there is 
no dispute as to the. value of the share. -It 
has béen assesséd at Rs. 500' and the finding 
has not been challanged The trial Court 
has found in favour of the plaintiff that he 
was entitled to the partition. The defend- 
ant took up the matter in appeal and the Ap- 
pellate Court has found in favour of the 
defence, namely that the house is to bé valued 
and ifs value should be paid to the defend- 
ant but the house should not be partitioned. 
The plaintiff has now made a second appeal 
to this Court and he has Taised two points 
before me. Firstly he contends that on the 
facts found in the case s.4, Partition Act, 
did riot apply and the plaintiff as a co-sharer 
was entitled to ordinary rights of 4.co-sharer 
to have the House partitioned. The second 
point raised’ on his béhalf is that in case 
the house is to bé Valued the. price should 
be paid to him ‘immédiately or after the time 
fixed by the Court bélow and thé decree of 
the Court below directitig that the price’ 
could: be recovered as a money decree is not 
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correct. The decree he contends should haye- 
directed that iri case thé priće is not paid by” 
the time fixed by the Court the plaintiff’ 
would be entitled to 4 partition of the house. 

- As regards thé question whether s. 4, Par- 
tition Act, applies to the ĉase or, not there- 


“is no dispute as to law which is applicable- 


to the case. Section 4, Partition Act, enjoins 
that in' ĉase of a transfer of a dwelling- 
house belonging to an undivided family the: 
share of the transferee may be valuéd and 
price may be paid to kim. In a Full Bench. 
case of this Court, Sultan Begam y. Debi- 
Prasad (1), it has been explained that un- 
divided family in s. 4 Partition Act, does not 
mean an undivided Hindu family but it. 
applies to undivided families of all castes. 
and communities and in order to comply 
with the condition laid down in the section. 
all that is necessary is that the family should 
be undivided qua the dwelling house which 
is the subject-matter of partition and it is- 
not necéssary that the family should be un- 
divided with regard to other properties also. 
This case has been followed or approved in. 
several: other cases, particularly in Nil 
Kamal v. Kamakshya Charan (2), in which. 
it also' was held that it is not necessary to- 
attract the provisions of s, 4, Partition Act. 
‘that the members of tle undivided family 
who claim the benefit of s. 4 may be actual- 
ly residing in the bouse. Therefore in order 
to apply s. 4, Partition Act, it-is not néces- 
sary that members of the family should 
actually be residing’ in thé house nor is it ` 
necessary that they should be undivided. 
with regard to the rest of their property. 
In a tecerit case of the Bombay High Court. 
in Bai Fatma vy. Gulamnabi Hajibhai (9) 
a learned Judge of the Bombay High Court 
has taken the view thats. 4, Partition Act, 
does not apply toa case where the person. 
who claims the benefit of s. 4, Partition Act, 
does not actually reside in the house, the 
subject-matter of partition, and has aban-- 
doned his intention of résiding in that house. 
Whether this is consistent with what has. 
been laid down in the Full Bench case of ' 
this Court and other cases in other High 
Courts it is not necessary to consider becausé- 
in the case before me the person whois claim- 
ing thé benefit of s. 4, Partition Act, is ‘ad~ 
mittedly residing in the dwelling house- 
which isin dispute and therefore the Bom- 
bay case Has no application. o 
It is not, disputed that the property tn. 
(Ly 30. A..324;. 5 A L. Ji 352; A W N 1908 126. 
(2) AI R1928'Cal. 539;109 Ind. Cas: 67. ei ese 
(3)A I R 1936 Bom. 197; 162 Ind. Cas. 94l; 36- 
Bom. L R 261; 8 R Bi 435, °° “= 
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dispute isa dwelling house and its previous 


history may now be stated. At one time, it 
belonged to a man by the name of Alimud- 
‘din. After him itdevolved by right of in- 
heritance on, his two daughters Wazir Jan 
and Ameer Jan. Alimuddin died some time 
ago and Wazir Jan was married also some 
time ‘ago and she mostly resides with her 
husband: who lives elsewhere and not in the 
dwelling house in dispute. 
ing whether Wazir Jan visits this house or 
has abandoned it for ever. The other sister 
Ameer Jan undoubtedly lives in the house 
and has been living init. Wazir Jan has 
now sold the house to Chaudhri Moham- 
made Sulaiman Khan, the plaintiff in the 
sujt out of which this appeal has arisen, and 
Mohammad Sulaiman Khan as a purchaser 
ot Wazir Jan’s share has brought the suit 
for partition. It “being admitted that the 
‘house being a dwelling house and Ameer 
Jan is living in it, the only question which 
Yemains to be considered is whether the 
house could be regarded as the house of an 
undivided family. Jn other words, whether 
Wazir Jan and Ameer Jan, the two sisters 
who owned the house before the transfer, 
‘could be regarded as members ofan un- 
‘divided family. It is contended that when 
Muhammadan daughters marry they go to 
live with their husbands and they cease io 
be members of an undivided family. 

I am not prepared to hold as a matter of 
law that two Muhammadan sisters married 
‘Or unmarred cannot form an undivided 
family within the: meaning of s. 4, Partition 
Act. In my opinion the phrase ‘undivided 
family’ in the section is used in a. very wide 
and general sense and two Muhammadan 
‘married daughters too may be regarded as 
members of an undivided family within the 
meaning of the Act if the house is undivided 
and if one of them permanently occupies the 
house and the other, though she lives mostly 
‘with her husband, has not permanently 
abandoned all intention of occupying the 
house should it be necessary to do so. I have 
already said that in cases decided by this 
Court and other Courts it has not been held 
ithat residence in the house is an essential 
-condition to apply s. 4. Some of the cases in 
‘which s. 4 was applied were cases of married 
ladies and of daughter’s sons, people who 
ordinarily do.not reside together and were 
not in fact residing in houses, subject-matter 
‘of partition in those cases. In my opinion, 
-Mst. Ameer Jan, the defendant, and Mst. 
Wazir Jan, the vendor of the plaintiff, might 
well be regarded as members of an undivid- 
- ed family within the meaning of s. 4, Parti- 
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tion Act, and the appeal therefore fails on’ 
the°main point. The decree passed by the 
Court of Appeal in favour of the defendant 
in this partition suit is to the following effect: 

“The decree of the lower Court is modified to this 
extent only, that the house will not be actually 
partitioned but shall be retained by the defendant as 
sole owner. The defendant shall pay Rs. 500 as the 
price to the plaintiff's share in the house, together 
with the costs of the lower Court after deducting her 
costs of the appeal within three months from to-day. 
In the event of default the plaintiff shall be af 
liberty to execute this decree ‘as decree for money 
against the defendant and this decree shall be a charge 
on half of the house.” 


In my opinion this is not a correct decree 
to pass unders. 4, Partition Act. In such cases 
ordinarily the purchaser should be asked to 
deposit in Court the purchase money by a 
time fixed by the Court, the time to be fixed 
and extended at the discretion of the Court. 
If the purchaser deposits the said purchase 
money within the time allowed by the. 
Court, a decree should be passed in the suit 
in favour of the purchaser declaring that all 
rights of the plaintiff or persons claiming 
partition in the property in suit have been 
transferred by a Court sale in favour of ' 
defendant on payment of the said sale price 
and the plaintiff's claim for partition is dis- 
missed. If necessary a sale certificate may. 
also be issued to the purchaser. In case the 
defendant or the purchaser makes default 
in payment of purchase money, a decree for 
partition be made in favour of plaintiff and 
the partition should pe proceeded with. 

I therefore allow the appeal in part and. 
setting aside the decree of both Courts below. 
1 remand the case to the trial Court with 
direction that it should be restored to its 
original number and be disposed of according: 
to law. The trial Court will now fix a date: 
giving three months’ time to defendant to 
deposit Rs. 500, the sale price of the house in 
suit. It will be open to Court to extend this 
time if it so thinks proper. Ifthe amount is . 
deposited within the time allowed by the 
Court, the trial Court will direct payment of 
purchase money to plaintiff and will declare 
by a decree that the plaintiff’s rights in the 
house in suit have been transferred to the 
defendant by a Court sale for Rs. 500 and 
the plaintiff's claim for partition stands dis- 
missed. If default is made in payment of, 
purchase money, the Court will passa decree 
for partition of property and proceed with 
the partition of property in ordinary course. 
As the appeal has failed on the main point 
of contest and there was no ‘opposition on 
the question of amendment of decree, the 
plaintiff-appellant will- pay the defendant- 


-respondent costs both in this Court and in 


194] 


the lower Appellate Court. The costs of the 
trial Court will be in the discretion of dhe 
trial Court. | | 

D. Appeal dismissed, 


< 


MADRAS HIGH COURT 
Appeal No. 29 of 1939 
August 20, 1940 
Leaca, C.J. AND HORWILL, J. ° 
Mrs. IDA L. CHAMBERS AND OTHERS— 
APPELLANTS 
versus 


KELLAND HUXFORD CHAMBERS 


—-RESPONDENT 

Transfer of Property Act (IV of 1882), s. 123— 
Gift of movable property—Requirements for validity 
—Amounts credited to intended donee in account 
books—Interest on such amounts paid to donee—Held, 
that transaction did not amornt to gift nor to decla- 
ration of trust. 

A gift of movable property, unless it is effected by a 
registered deed, can only be completed by the delivery 
of the property to the donee. [p. 510, col. 1.] 

One C who was the sole proprietor of a company got 
certain entries made in the account books of the com- 
pany crediting his wife with certain sums, debiting 
them to his capital account as he was not in a position 
to make a gift to his wife in cash because his assets 
were represented by the value of buildings, land, plant, 
machinery and stock-in-trade. Separate account was 
opened in the wife’s name. C subsequently wrote to 
the company to credit some more sums to his wite’s 
account. The credits bore interest at a certain rate. 
C also instructed the company to inform his wife that 
amounts so credited were in the nature of personal gift 
to her but subject to certain restrictions as to realisa- 
tion of the gifts. The wife wasactually paid interest on 
these amounts standing to her credit : 

Held, that though C had the intention of making a 
gift, the entries in the books did not complete the gifts 
asthe requirements of the law 7. e., a registered deed or 
delivery of possession were not complied with. 114 Ind. 
Cas. 565 (8), relied on. 11 Ind. Cas. 564 (6), distin- 
guished. [p. 510, col. 2.) 

[English case-law referred to.] 

Held, further that there was no declaration of trust. 
There was nothing in the testator’s subsequent acts or 
conduct which could be regarded as showing an inten- 


tion to create a trust or to constitute himself a trustee. 


Üp. 511, col. 1] > 

A. from judgment and order of 
Gentle, J., ia ©. S. No. 75 of 1939, dated 
April 28, 1939. 


Messrs. King and Patridge, for the Appel- 
lants. 


Mr. O. T.G. Nambiar, for the Respondent. 

Leach, C. J.—This appeal arises out of an 
Originating Summons issued on the original 
side of this Court atthe instance of the res- 
pondent. There are two questions involved. 
The first question is whether there was a valid 
gift of movable property. The’second ques- 
tion is whether a trust was created, if there 
was no gift. -The respondent is the sole exe- 
cutor and trustee of the will and codicil of 
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Ethel Mary Chambers, deceased, who was 
the first wife of George Alexander Chambers, 
deceased, who was the sole proprietor of a 
business known as the Chrome Leather Com- 
pany. It will be convenient to refer to 
Etlfel Mary Chambers as the testatrix and 
to George Aléxander Chambers as the testa- 
tor. The testatrix died on March 23, 1924, 
and the testator on November 16, 1937. 
Appellant - No. 1 is his third wife and she 
and appellants Nos.2 and3 are the exe- 
cutors and trustees of his will and codicil. 
Appellant No. 4 is the son of the testator by 
his second wife, who predeceased him. ‘The 
Chrome Leather Company. had a leather 
business which was carried on some twelve 
miles from Madras, and the testator invest- 
ed a large amount of capital in it, The 
balance sheet as at March 31, 1920 (which 
for the purposes of this ease has been ac- 
cepted as being correct) showed that the 
capital stood at Rs. 16,75,892-11-10. Nearly 
the whole ofthis amount, however, represent- 
ed the value of buildings, land, plant, machi- 
nery and stock-in-trade. The cash in hand 
was in fact only Rs. 538-15-2. Inthe year 
1917 and 1919, the testator caused certain 
entries to be made in the books of the 
Chrome Leather Company crediting the tes- 
tatrix, their son (the respondent) and their 
two daughters, Phillis Dora Chambers (now 
Mrs. P. Michell) and Sheila Florence Cham- 
bers with certain sums which were debited 
to his capital account. Separate accounts in 
the names-of the testatrix, the respondent 
and the two'daughters were opened in the 
books and in these accounts the credits were 
entered. -On -July 25, 1919, the testator 
wrote to the Chrome Leather ‚Company in- 
structing the firm to make such additions to 
the amounts standing to the credit of his 
wife and his children -in the books as might 
be required to place “the capital at their 
credit in the firm” at the following figures : 
The testatrix Rs. 2,00,000, the respondent 
Rs. 40,000, andthe daughters Rs, 40,000 each. 
The letter proceeded : 


“Please note also that as and from April 1, last- 
these sums ' at their respective credits are to bear. 
interest at6 per cent. payable half yearly and when 
the Chrome Leather Company isconverted (either with 
or without the business of Chambers & Company) 
into a limited liability company preference shares of 
6 per cent., with interest payablehalf yearly are to 
be issued for the sums at their credit as stated above 
or such larger or lesser sums as may then be at their 
credit should they so desire. You have hitherto paid 
interest at 8 per cent., on the Rs. 5,000, which 
Mrs. Chambers, has had with the firm, also on 
Rs. 15,000 which Mrs. Michell had. These payments 
may be deducted from the interest due on Octobor | 
1, 1919, on the increased capital bearing interest at 
6 per cent.” < 


` 
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_ The business of Chambers and Company 
also belonged to the testator. In this letter 
the testator instructed his firm to write to 
the testatrix, his son and his daughters in- 
forming them of the amounts standing to 
their credit in the firm’s books, These 
letters were written and it» each it was 
Said : | 

“This sum is entirely in the nature of a personal 
gift from Mr. Chambers to yourself and will béar 
interest at the rate of 6 psi cent. per annum payable 
half yearly commencing from April 1, last, vz., 1919 
TETEA we wish you to understand that so long as the 
Chrome Leather Company remains a private company 
you will not be entitled to withdraw more than 10 
per cent: of the capital: In the event of this company 
being converted into a limited liability company, 
either with or without the business of Chambers and 
Company, you will be issued 6 per cent. preference 
shares to thé value of the amount standing at your 
Credit at thdt date. Thesé preferencd shares will bè 


subject to the same restrictions, namely, you ‘will not 


be permitted to placesthese shares onthe market to a 
greater extent than 10 per cent. annually.” 


The testator made similar allocations to 
other relations but it is not necessary to 
refer to them. His object in crediting the 
members of his family with these amounts 
appears froma letter which he wrote ata 
later date. The object was to ensure 
that his relations benefited ‘as the result 
of his life’s work and to prevent the Govt. 
of India from “grabbing” death ‘duties on. 
the whole of his estate. On Séptember 27; 
1919, the testator instructed the Chrome 
Leather Company to place a further sum 
of Rs. 1,00,000, to the credit of the testatrix, 
This sum waé retransferred to the testator’s 
capital account on March 3, ° 1924, as the 
řesult of a letter which the testatrix wrote 
to the Company, no doubt written at the 
behest of the testator The-testatrix was 
then in the south of France. She sailed 
with the testator for India ‘shortly after- 
wards, but died at Colombo. -Before she 
died the teStatrix was paid in the aggregate 
thesum of Rs: 83,606-3-6 as interest ori the 
sums Standing to her Gredit in the books of 
the Chrome Leather Company. l 

By her ill, thé testatrix bequéathed to 
her trustees the Rs. 2,00,000 standing to her 
credit after the re-transfer of Rs. 1,00,000, 
upon trust forthe benefit of her son, her 
two daughters and their issue. For some 
months after her death interest on the 
Rs. 2,00,000 was credited to her account in 
the books of the firm, but as the result 
of depression in trade then prevailing 
the National Bank: of India objected to 
any payment of interest until the overdraft 
which it had granted hað been fully 
discharged. ` As the result, no further ins 
terest-was credited in the accounts in res- 
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pect of this sini. On or about July 3, 1930, 
the, testator caused to be opened in the books 
of his firm with effect from October 1, 1930, 
Separate accounts shcwing the beneficiaries 
under the willof the testatrix as creditors 
and the firm asthe debtorin respect of the 
amounts to which they were entitled ac- 
cording to the will of the testatrix. 

In the year 1930, the testator contemp- 
lateds carrying out a scheme which he had 
had in mind for many years of transform- 
ing the firm into a limited liability com- 
pany. When interest had ceased to be paid 
on the amounts standing to ‘the credit of 
his relatives in the firm’s books the auditors 
included in their statement a certificate that 
no interest had been allowed on these 
amounts ahd the testator was anxious that 
the cértificate should bè one without any 
qualification asit would affect the chances 
of a sudécessful flotation of his business. 
The amounts were shown if the balance 
Sheet as “deposits” until the balance sheet. 
for the period ending March 31, 1923. 
Thereafter they were referred to as “un- 
Secured loans”, With the object of obtain- 
ing a clean certificate the testator sent to the- 
respondent and the beneficiaries under the 
will of the testatrix drafts letters to be 
Signed and returned by them stating that 
interest on the amounts at their credit had 
not been paid for some time and waiving 
any claim for interest until circumstances 
enabled the company to make further pay- 
ments. This led to correspondence with the 
respondent who had not merely his position 
as a beneficiary under the will of the tes- 
tatrix to consider, but his position as a 
trustee under it. The whole of the ċor- 
respondence which passed between the tes- 
tator and the members of his family has not 
been included in the record, but, in a letter 
dated January 18, 1932, which the testator 
wrote to his daughter Phyllis, he said that 
he had been advised that as he had not 
received consideration for the transfers of 
his capital there was no legal claim against 


him. In the course of this letter he stated : 

“I donot wish to withdraw from any undertakings 
I have made or promises I have given but I am car- 
tainly determined not to permit if I can prevent it any- 
doubt to exist asto the ‘position. of my affairs when 
my time comes.” 


The same attitude was taken up by the 
testator in a letter dated November 12, 1932, 
addressed to Messrs. Fraser and Ross, the 
firm’s auditors: The certificate which they | 
had then given did not meet with his ap-’ 
proval as the qualification had not been re- 


moved. In his letter to the auditors he said: 
“Certain transfers from my capital in our books 
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were madeof my own free will and I have no inten- 
tion of cancelling same, but J have never received any 
‘loans’, and theré was never any consideration either 
given or accepted and as regards payments of interest 
I am under no obligation to any one.” 


Some days later the Rs. 2,00,000, was re- 
transferred to the capital account of the 
testator. This was, of course, done in asser- 
tion of his contention that he was under no 
legal obligation in respect of the allocations 
of capital to his relations and to avoid the 
auditors qualifying their certificates. When 
the respondent came to know of this he pro- 
tested as a trustee under the will of the 
testatrix. The testator having died, the 
respondent instituted the present proceed- 
ings in order that the legal position might 
be determined. j 

The present appealis only concerned with 
Rs. 2,00,000 which was credited to the tes- 
tatrix in the books of the Chrome’ Leather 
Company. The first question which the 
Court is called upon to decide is whether 
there was a valid and completed gift of 
Rs. 2,00,000 by the testator to the testatrix. 
If this is answered in the negative the Court 
is required-to say whether there was a valid 
declaration of trust in respect of this sum. 
The case was heard by Gentle, J., who held 
that there wasno gift but that a trust had 
been created. I agree with the learned 
Judge that there was no completed gift, but 
Iam unable to concur in his conclusion 
that the testator created a trust of Rs. 2,00,000. 

Before proceeding to state my reasons in 
detail, I wish to refer to certain of the 
authorities which have been quoted in argu- 
ment. In Milroy v. Lord (1)-Turner, L. J. 
pointed out thatin order to render a volun- 
tary settlement valid and effectual, the set- 
tlor must have done everything which, ac- 
cording to the nature of the property com- 
prised in the settlement, was necessary . to 
be done in order to transfer the property and 
yender the settlement binding upon him. 


Lord Justice Turner proceeded : 

“He may of course do this by actually transferring 
the property to the persons for whom he intends to 
provide, andthe provisions will then be effectual and 
it will be equally efiectual if he transfers the property 
‘toa trustee for the purposes of the settlement, or 
declares that he himself holds it in trust for those 
purposes ; and ifthe property be personal, the trust 
may, aS I apprehend, be declared either in writing or 
parol ; but in order to render the settlement binding, 
one or other of “these modes must, as I understand 
the lawof this Court, be restored to, for there is no 
equity in this Court to perfect an imperfect gift. The 
cases I think go further to this extent that if the 
settlement is intended to be effectuated by one of the 
modes to which I have referred, the Court will not 
give effect to it by applying another of those modes, 


(1) (1862)4 De G F & J 264; 45 E R 1185; 31 LJ Ch, 
798; 8 Jur. (x. s.) 806; 7 L T 178. 
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If it is intended toteke effect by transfer, the-Court 
will not hold the intended transfer tooperate as a 
declaration of trust, for then ‘every imperfect inctru- 
ment would be made effectual by being converted: inte 
a perfect trust.” f D 
“These observations were not in complete 
accord with what had been said in~ certain 
earlier cases, but they have since. been 
accepted as correctly stating the law. 
In that case one Thomas Medley executed 
a voluntary deed purporting to assign cer- 
tain of his sharesin a bank to one Samuel 
Lord to be held by him upon certain trusts 
for the benefit of the plaintiffs. The shares 
were transferable only by entry’ in the 


-books of the bank, but no such transfer was 


ever made. Lord held a general power-of- 
attorney authorizing him to transfer Meé- 
ley’s shares and after the execution of the 
settlement, Medley gavé him a further 
power-of-attorney which authorized him to. 
receive the dividends on the shares. Lord 
received the dividends for three years, but 
Medley died without the formalities required 
for the transfer of the shares having “been 
completed. It was held that it was not the 
intention of the settlor to constitute himself 
a trustee of the shares, but to vest the trust 
in Lord there was no valid trust of the 
shares created in the settlor. It was further 
held that no valid trust of the shares was 
created in Lord, for although he held a 
power-of-attorney under which he might 
have vested the shares in himself, he did 
not do so, and was not bound to do so with- 
out directions from the settlor, since he 
held the power only as agent for the settlor. 
In Richards v. Delbridge (2) at p. 13, Jessel 
M R. said : Í 


or grantor, or whatever 
he may be called, “should have absolutely parted with 
that interest which had been his upto the time of the 
declaration, should have effectually changed his 
right in that respect and put the property out of his 
power, at least in the way of interest.” 


A decision similar to that in Milroy v. 
Lord (1) was given in Heartley v Nicholson 
(3). A person who was the owner of colliery 
gave a share init to his daughter and ata 
meeting of the shareholders 


e F ee ar 


(2) (1874) 18 Eq. 11 (13); 43L J Ch. 459; 22 W R 584. 
mO po 19 Eq. 233; 44 L J Ch. 277; 31 L T 821; 23 
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died. Inthese circumstances it was held 
that expressions in letters, the signature of 
a minute in the books of the company. and 
the gift of the dividend did not amount to a 
declaration by the testator, nor to proof of 
an intention and determination on his part, 
that he would holdtheshare for the plain- 
tiff. There was the intention to make a 
gift, but he had failed to carry out that in- 
tention. 

There is no difference here between Indian 
and English Law. A gift of movable 
property, unless it is effected by a register- 
ed deed, can only be completed by the 
delivery of the property to the donee. For 
the creation of a trust of movable property 
the requirements of s. 6. Trusts Act, 1882, 
must be fulfilled. Before there can be a 
valid trust the author must indicate with 
reasonable certainty by words or acts (i) an 
intention on his part to create thereby a 
trust, (tt) the purpose of the trust, (iii) the 
beneficiary, (iv) the trust property and must 
transfer the trust property to the trustee, 
unless the trust is declared by will or the 
author of the trust is himself to be the 
trustee. Milroy v. Lord (1) was followed 
by the Bombay High Court in Manchersow 
v. Ardeshir (4), and Richards v. Delbridge 
(2) and Heartley v. Nicholson (3) were there 
referred to with approval. Sargent, ©. J., 
applied Richards v. Delbridge (2) and 
Heartley v. Nicholson (3) in Asha Bai v. 
Haji Tyeb Haji Rahimtullah (5), where it 
was held that the fact that the father open- 
ed an account in his books in the name of 
his son to which money was credited did 
not raise a presumption that the father in- 
tended to create a trust in favour of his 
son of the sums appearing in the account. 
The Court’s attention has also been drawn 
to Bai Mahakore v. Bai Mangla (6), where 
Chandavarkar and Heaton, JJ. differed as 
to whether there was a trustor a gift, but 
I donot consider it necessary to pause to 
examine thiscase as the facts are in no 
way analogous to the: facts in the present 
case. i 

What is manifest in this case is that the 
testator was not in-a position to make gift 
in cash of the amount standing to the credit 
of his various relatives. He had large assets, 
but they were represented by land, buildings 
and stock-in-trade, and what he purported 
to give was a share in these properties. 
So far as the landand buildings were con- 


cerned the giftscould only be completed. 


(4) 10 Bom. LR 1209. 
(5) 9 B 115 


4 


(6) 35 B 403; 11 Ind, Cas, 564; 13 Bom. L R 564. 
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by an appropriately worded and duly re- 
gistered deed. He could vest a part of the 
stock-in-trade by registered deed or by 
actual delivery to the donee, but there was 
no registered deed and there was no deli- 
very. Ofcourse when moneys were paid 
by way of interest on the alleged gifts those 
moneys become completed gifts : See Adams 
v Lopdell (7). That there was no complet- 
ed gift of principal was the attitude which 
the tastator himseif took up when his right 
to withhold interest was questioned. That 
he had the intention of making gifts is 
beyond question, but the entries in the 
books did not complete the gifts and what 
the law requires for completion was never’ 
carried out. , 

On the question of the effect of the book 
entries the decision of the Privy Council in 
Hariram*Serowgee v. Madan Gopal Begla 
(8), has been ` quoted. In that case one 
Brijcomari carried on business on her own 
account and maintained account books. 
In 1896 she opened an account in the name 
of her grand-daughter. ‘This account was 
continued down to the grand-daughter’s 
death in 1904. In 1901 this account was 
credited with a sum of Rs. 2,00,000 and in 
1903 with a further sum of Rs. 31,000. It 
was alleged that these were gifts to the 
grand daughter by the grandmother. There 
was no evidence that the grand-daughter 
ever knew what was done by the grand- 
mother and the account was never operated 
upon. Whatever was done with regard to 
the account was done under the direction of 
the grandmother. The Judicial Committee 
held that the accounts were themselves mere 
book entries and did not confer or determine 
rights. “Whatever else they showed they did 
not show completed gifts to the grand-- 
daughter. In the present case, the testator’s 
family knew all about the allocations in 
the books of his firm and received certain 
payments ofinterest and to that extent the 
cases differ, but it does not follow that the 
book entries in the present case confer or 
determine rights. I have indicated that in 
my opinion they do not. 

“In holding that a trust had been created 
the: learned Judge says that the testator 
has used language which, taken in connec- 
tion with his acts and conduct, shows a clear 
intention on his part to divest himself of 
the beneficial interest in the sum of 


Rs. 2,00,000 and to exercise dominion and 

(7) 25 Ir. R 311. 

(857ML J 581; 114 Ind. Cas. 565; AIR 1929 P 
C 77;490 L J 335; 33 C WN 493: 31 Bom. LR 
110; (1929) A L J 406; (1929) M W N 422; Ind, Rul. 
(1929) PO 77. i a 
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control over it exclusively in the character 
of a trustee. The learned Judge has fead 
the letter of the Chrome Leather Company 
of August 6, 1919 to the testatrix as a de- 
claration of trust and it is evident: that it 
is on this letter that he has largely based 
his decision. I am unable to read the 
letter in the same way. , In fact, inmy opi- 
nion, the letter can only be read as evidenc- 
ing an intention to create a gift. Having 
said, “This sum is entirely in the nature 
of a personal gift” the testator adds! restric- 
tions with regard to realisation of the gift. 
I cannot see anything in the letter which 
savours ofa declaration of trust and’ in my 
opinion there is nothing in the testator’s 
subsequent acts or conduct which can be 
regarded as showing an intention to create 
a trust or to constitute himself a trustee. 
Some of his subsequent acts pint posi: 
tively in the opposite direction. If the 
transaction represented anything' if re- 
presented a gift, not the creation of .a trust, 
but- I have said sufficient to indicate that 
in my opinion the transaction cannot be 
regarded as a gift because neither the tes- 
tatrix nor her beneficiaries ever received 
the property amd there was no registered 
instrument. For these reasons I hold that 
there was no valid gift of the Rs: 2,00,000 to 
the testatrix and no trust created in reepect 
of this sum. In my opinion ther appeal 
should be allowed with costs here and 
below and certificate for two Sa grant- 
ed. | 
Horwill, J—I agree. 
N.-S. ; 


Appeal allowed. 
a | g 


LAHORE HIGH COURT | 
Letters Patent Appeal No. 86 of 1940 
November 21,1940 ı 
Youna,.C. J. AND SALE, J. : 
RAM RAKHA MAL & SONS, Lro. 
AND OTHERS—APPELLANTS | 
versus 


SURINDAR SINGH GIYANI AND 
OTHERS—RESPONDENTS | 
` Companies Act (VII of 1913). s. 202-— Appeal 
against compulsory windiag up order - Official Liqui- 
dator, if party— Desirability of adding him—Pend- 
ing appeal by some directors, order for .compulsory 
winding up stayed—Neither company nor Official 
Liquidator made party—All directors. who were sole 
share-holders joined— Appeal held competent- Rules 
by Lahore High Court under- s. 246 — Amendment 
suggested — Petition by ‘creditor for 
winding up—Company passing resolution for volun- 
tary windingup—Company Judge passing order for 
compulsory winding up— Creditors satisfied with 
voluntary winding up—Appeal against order by one 
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-of directors against whom misfeasante proceedings 


were in progress -Order for compulsory winding up 
held should 4 set aside. 

The Official Liquidator is not a necessary party to an 
appeal against a compulsory winding up order. On 
the pther hand, it is desirable that as a general rule, the 
Official Liquidator should be madea party to such 
appeals in order fb prevent possible collusion amongst 


interested parties and to ensure that all the necessary 


facts are laid before the Court and that the proceedings.’ 
are conducted according to law. [p. 514, col. 2.) 

The directors of a private limited company were its 
sole share-holders. Against the order of compulsory 
winding up some of the directors went in appeal. 
Neither the company as such nor the Official Liqui- 
dator was made a party. The rest of the directors 
were impleaded while the Official Liquidator though not 
a party had attended two hearings and had been per- 
mitted to address the Court as amicus curiw. The 
order for compulsory winding up was stayed pênding, 
the appeal: ° 
- Held, that the Official Liquidator could not be 
said to be ‘‘interested’’ in the result ‘of the appeal 
because after the winding upomler the property did. 
not vestin him but remained vested in the, company 
and also because the order had been stayed pending. 
the appeal. Although the company as such had not been. 
impleaded asa party, the company was in fact sub- 
stantially represented by its director-share-holders, all 
of whom were parties to the appeal. Consequently the- 
failure to implead the company as such or the Official 
Liquidator did not make ‘the appeal incompetent.. 
[p. 914, cols. 1 & 2.] 

The rules framed by the Lahore High Court under- 
s. 246, Companies Ast, relating to the winding up of a 
company, contained in Chap. I, Vol. 2, Rules and 
Orders of the -High Court, should be made expressly 
applicable to appeals and itshould be provided therein 
that in the case of appeals against compulsory winding 
up orders, the Official Liquidator should be made a 
party. [p. 914, col. 2.] 

The directors who were the sole share-holders of a 
private limited, company passed a resolution for volun- 
tary liquidation, after the petition for a compulsory 
winding up by a creditor. Voluntary liquidator was 
also appointed. The matter was almost compromised 
before the company Judge who passed an order for- 
compulsory winding up with a view to a speedy pay- 
ments of thedebts. The order was supported by the- 
recalcitrant director. Pending the appeal by him against 
the order all the creditors were satisfied by voluntary 
liquidation: 

Held, that the fact that the misfeasance proceedings. 
against the appellant might be in-progress before the 
company Judge was no reason for maintaining the order 
for compulsory winding up. In these circumstances,,. 
the voluntary liquidation which was accepted by 
all the creditors should be allowed to continue and the 
order for compulsory winding up set aside. [p. 515, col. 1.] 


L. P. A. against the decision of Mr. Justice- 
Monroe, in Civil Original Case No. 1 of 1939,. 
dated March 21, 1940. < 

Messrs. P. L. Bannerji and B. K. Khanna,. 
for the Appellants. 


Mr. B L. Anand (for Liquidators),. 
Mr. Madan Gopal, (for Salim-ud-Din Chirag- 
Din), Messrs. S. N. Bali, (for Banarsi Das), 
and H. L Sort, (for R. B. Lala Ganga Ram). 
and Mr Nazir Ahmed (Official Liquidator), 
for the Respondents. ba 
“sale, J.—This isa Letters Patent Appeal. 
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“under s. 202, Companies Act, against a 
-decision by. the learned company Judge, 
Monroe, J., directing that a company known 
.aS Ram Rakha Mal & Sons, Ltd., be com- 
pulsorily wound up by the Court. The 
material facts are that Messrs. Ram Rakha 
..Mal & Sons, Ltd., is a private company of 
“which there are five directors who are also 
_ the sole share-holders. A petition was pre- 
sented before the learned company Judge by 
.a creditor. After the petition had been filed, 
a resolution for a voluntary winding up was 
passed and voluntary liquidators appointed. 
The matter was almost compromised before 
‘the learned company Judge, but the petition 
was pressed by the creditor, urging that the 
‘company should be wound up under the 
sypervision of the Court, and it was support- 
-ed by one dissentient director, Banarsi Das, 
represented by Me. 5, N. Bali. The learned 
. company Judge expressed the view that on 
liquidation of the assets of the company the 
creditors would be paid in full and that even 
.a substantial surplus may exist. Since the 
‘overriding consideration was the speedy pay- 
‘ment of debts which, the learned company 
Judge thought, was more likely to be effect- 
ed by a winding up order under the super- 
vision of the Court, he ordered the company 
to- be wound up by the Court. Against this 
„order, an appeal has been presented by three 
‘of the directors who have pleaded that the 
voluntary liquidation should be allowed to 
-continue. - 


- This appeal was at first opposed by the cre- 
-ditors of the company as well as by the dis- 
-sentient director Banarsi Das, but adjourn- 
ments were secured for compromise; and ulti- 
-mately all the creditors who have appeared 
‘have expressed themselves satisfied with the 
‘payments made by the voluntary liquidators 
-and have agreed that the voluntery liquidation 
-should continue. At the last hearing, a cheque 

for Rs. 1,000. was paid before us in full 

-settlement to Salim-ud-Din Chirag-ud-Din, 
the only creditor whose claim was then 
‘Outstanding. The dissentient director, 
Banarsi Das, represented by Mr. S. N. Bah, 
‘has, however, continued to oppose the volun- 
‘tary liquidation. He is interested in secur- 
‘ing the maintenance of the compulsory 
‘winding up order of the learned company 
Judge, and he has taken the technical objec- 
tion that the appeal as framed is incom- 
petent, because neither the company nor 
‘the Official Liquidator has been impleaded 
asa party. The form in whieh this appeal 
has been drawn up is as follows: 


“In the matter of Messrs. Ram Rakha Mal & Sons, 
Ltd. (in liquidation). Letters Patent Appeal...on be- 
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half of Messrs. Balwant Rai, Chaman Lall, Roshan Lall, 
share-holders of the above company.” - - 

~ Attached to this appeal is the memo of 
the parties as follows : 

“In re, Companies Act and in re, Messrs. Ram 
Rakha Mal & Sons Ltd. (in liquidation), Amritsar. 

1, L. Balwant Rai Kumar. 2, Roshan Lal 
Kumar, 3. IL. Chaman Lal Kumar, Directors of Messrs. 
Ram Rakha Mal & Sons, Ltd., appellants versus 13, 
respondents” - 
who are the creditors including two directors. 
It is frue that neither the company as such 
nor the Official Liquidator has been made a ` 
party. But it is admitted that all the direc- 
tor-share-holders are, in fact, parties to this 
appeal. The creditors have also appeared, 
while the Special Official Receiver as Official 
Liquidator, though not a party, has attended 
two hearings and has been permitted to 
address the Court as amicus curie. There 
can be no doubt that though the company 
was not by name cited as a party, if has been 
fully represented before us by its five director- 
share-holders who are parties. The question 
for determination is whether in these circum- 
stances we can decline to hear this appeal 
as incompetent owing tothe form in which 
the appeal has been drawn up. The objec- 
tion briefly stated is that both. the com- 
pany and the Official Liquidater, or at 
any rate the Official Liquidator, is a neces- 
gary party: and as neither has been implead- 
ed, and the time for impleading them as 
necessary parties has long since expired, the 
appeal must be dismissed. No authority 
under the Companies Act has been cited be- 
fore us on the question whether the company 
or the Official Liquidator or both are necessary 
parties to an appeal against a winding up 
order under s. 202, Companies Act. Nor are 
there any rules of this Court governing such 
appeals other than the rules contained in 
Vol. II, Chap. I, of the High Court Rules 
and Orders. These are rules made by this 
Court under the powers conferred by s. 246 
Compantes Act, 1913, concerning the mode 
of proceedings to be had for winding up a 
company in the High Court, or in the Courts 
Subordinate thereto. These rules are net 
specifically made applicable to appeals against 
winding up orders. 

Our attention has been invited toa Full 
Bench decision of this Court cited in Bharat 
Insurance Co. Lid. v. Peoples Bank of 
Northern India Ltd. (1), in which if was 
laid down that a company, under a winding 
up order, is a necessary party. But this 
authority was dealing with the question of a 
petition for leave to appeal to the Privy 
Council against a winding up order. It was 


(1) A'I R 1936 Lah 322; 165 Ind. Cas. 568; 9R'L 
259 (EF B). : 
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then held by a majority of the Bench that an 
application for leave to appeal to the-Privy 
Council from an order of winding up of a 
company is not a proceeding in winding up 


as contemplated by the rules and orders of’ 


the High Court, but must comply with the 
provisions of the rules and orders of the 
High Court relating to Privy Council appeals. 
The decision of the Full Bench therefore 
relating as it does toa petition for leave to 
appeal to the Privy Council which is govern- 
ed by special-rules is not an authority 
governing the present case. 


Hon'ble the Chief Justice was a party. This 
was a Letters Patent Appeal filed in a case to 
which the Prov. Insol. Act applied. In that 
case a preliminary objection was taken that 
the name of the insolvent had been omitted 
from the memorandum of appeal to the 


Letters Patent Bench and that the appeal- 


was bad because the period of limitation had 
expired against the appellants for lodging an 
appeal against the insolvent. Reference was 
made to O.: XLI, r. 
reads as follows: 

_ “Where it appears to the Court at the hearing that 
any person who was a party to the suit in the Court 
from whose decree the appeal is preferred, but who 
has not been made a party to the appeal, is interested 
in the result of the appeal, of the Court may adjourn the 
hearing to a futureday to be fixed by, the Court and 
direct that such person be made a respondent.” 


The Division Bench, following a decision 


of their Lordships of the Privy Council in 
Chockalingam Chetty v. Seethai Ache (3), 
held that the name of the insolvent could not 
be added as a respondent because the appeal 
against him had become time-barred and that 
he was, therefore, no longer interested in the 
result’ of the appeal for the purposes of 
-0. XLI, r. 20, Civil PO. Further, the Bench 
laid down that no- memorandum of appeal, 
whether in a Letters Patent appeal or any 


other appeal, can be considered to be com-. 


plete unless it mentions the names of all 
the parties, against whom relief is sought; 
and since the name of the insolvent, 
who was considered to be one of. the 
parties ‘‘most vitally interested” had been 
omitted from the memorandum of ap- 
peal, the Bench dismissed the appeal. On 
this authority it is argued that either the 
company or the Official Liquidator, or both; 


(2) A IR 1938 Lah 325; 180° Ind. Cas. 698; IL R 
(1938) Lah 398; 40 P L R 1060; 11 R L 707. 

(3) 6 R 29; 107 Ind. Cas. 237; A I R 1927 PO 
252; 55 I A 7,40 W N 1931; 27 L W 1:54 M L J 88: 
(1928) M W N 20;47 C LJ 136; 32C W N- 281;IL 
T 40 Rang 18; 30 Bom L R 220; 26 A L J 371 Œ 0); 
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Our attention - 
has also been invited to Rameshwar Das v.: 
Oficial Receiver, Delhi (2), a judgment by a 
Division Bench of this Court of which the ` 


20, Civil P. ©. which 
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are parties “vitally interested” and because 

the time as against them has expired and 

their names cannot now be added; this 

appeal should be dismissed. j l 

< &n this connexion our ‘attention has been. 
invited to aft English authority cited in- 
In re Webber; Ex parte Webber (4).° This 

was an appeal by a debtor against the receiv- ` 
ing order and it was held by thé Court of 

appeal that notice of an appeal against a re- 

ceiving order must in every case be served 

on the Offizial Receiver; or, in other’ words, 

that the Official Receiver should be made a 

party. But it is clear that this authority 

was dealing with a rule of practice which 
was then introduced for the first time in the 
English Court of appeal. The decision ` pro- 
ceeded on the provisions of O. LVIII, r. 2; 
of the Rules of the Supremė Court and on 
the rule of practice which had been laid 
down by the Divisional Court in England 
for such cases.: No such rule of practice 
exists in this Court and this’ ruling is not, 
therofore, an authority for the proposition. 
that the Official Liquidator is a necessary 
party in appeals against winding up orders. 
This authority, In re Webber; ‘Ex parte 
Webber (4), was considered by Tek Chand, J. 
in Mott Ram v. Kewal Ram (5). ‘After citing 
O. LVIII, r. 2-of the Rules ‘of the Indian 
Supreme Court, and pointing out’ that there. 
was no corresponding rule in this Court, Tek 
Chand, J. said: 

_ “Tt is thus clear that- this ruling is no guide for the 
Indian Courts in hearing appeals against the orders of 
adjudication passed under the Provincial Insolvency 
Act. In the Civil Procedure Code, there exists no rule 
corresponding tor. 2, O. LVIII, Rules of the Supreme 
Court, nor am I aware of any rule to this effect having 


been framed by the Lahore High Court under its rule- 
making power.” f 


Tek Chand, J. was dealing with an 
appeal under the Prov. Insol. Act, but 
his observations are equally applicable to 
appeals under the Companies Act. The 
learned Judge went on to examine the prac- 
tice of the Punjab Chief Court and of the 
High Court on the question whether an 
Official Receiver is a necessary party to an 
appeal against an order of adjudication and 
he observed that in practice a Receiver has 
never been considered a necessary party to ` 
appeals before the High Court or the late 
Chief Court. He then went on to hold that 
„a Receiver is not a necessary party to an appeal in 
which the very order of adjudication (as @ consequ- 


ence of which the Receiver was appointed) is in ques- 
tion.” - i 


(4) (1890) 2 Q B D 313; 59 L J Q B581; 62L T 
485; 38 W R 195; 6 Merrell 313. `. ae 
RÈ A LR 1928 Lah 202; 105 Ind, Cas. 569: 28 PL. 
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In our view, if an Official Receiver is, in 
these circumstances, not a necessary party, 
an Official Liquidator is not a necessary 
party in appeals against winding up orders. 
There is a difference between the positions pf 
an Official Liquidator and an Official Receli- 
ver, which is dealt with by Rustomji in his 
Company Law, Edn. 2, in the note to 5. 155, 
Companies Act. Here, various English and 
Indian authorities are cited, and it is pointed 


out that whereas in bankruptcy, the property 
of the debtor is divested from him and vested 


in the Official Receiver, in a case of insol- 
vency under the Companies Act, the estate 
remains vested in the company itself. There 
is no section in the Companies Act corres- 
ponding to s. 28 of the Provincial Insolvency 
Act, which provides that on the making of an 
order of adjudicatiog, the whole of the proper-, 
ty of the insolvent shall vest .in the Court or 
the Official Receiver. In liquidation proceed- 
ings all that is required by the Companies 
Act is that under s. 178 the Official Liquida- 
tor shall take into his custody, or under his 
control, all the assets of the company, but 
the company’s property does not vest in the 
liquidator. 


- We have already pointed out that although 


the company as such has not, been impleaded 


as a party, the company is in fact substan- 
tially represented before us by its five direc- 
tor share-holders, all of whom are parties to 
this appeal. The company, though in liqui- 
dation, still exists and it is clear, therefore, 
that any order that we pass on this appeal 
will certainly be binding on the company 
through its director-share-holders. Itis, how- 
ever, true that any order that we pass will 
not be binding on the Official Liquidator who 
is not a party, but in the circumstances of 
this case this fact is, In our view, immaterial. 
All that we are called upon to decide is whe- 


ther the liquidation of the company should’ 


proceed through the voluntary liquidators or 
under the control of the Court. If we accept 
the appeal and decide in favour of voluntary 
liquidation, the Official Liquidator has no 
further concern with the proceedings. If, 
however, we maintain the decision of 
the learned company Judge, the Special 
Official Receiver as Official Liquidator 
would at once take custody of the assets of 
the company under s. 178, Companies 
Act, and would proceed to wind up the 


affairs of the company under the orders of. 


the liquidation Judge. 


As pointed out by their Lordships of the 
Privy Council in Ripon Press and Sugar 
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Miils Co., Ltd. v. Gopal Chetty (6), itis the- 
duty ®f the liquidator to act with complete 
impartiality between the contending share- 
holders. Their Lordships of the Privy Coun- 
cil in that case had occasion to criticise what 
was described as an unusual partisan activi- : 
ty on the part of the liquidator in relation to 
the appeals ; and they insisted on the neces- 
sity of liquidation proceedings being con- 
ducted*by the liquidator with complete im- - 
partiality. In the present case, the Official 
Liquidator has had no opportunity of assum- 
ing custody of the company’s property under 
s..178, Companies Act, because, pending this 
appeal, the order of the learned company 
Judge has been stayed. Itcannot be said 
therefore that the Official Liquidator is “‘in- 
terested” in the result of this particular ap- 
peal. The question whether the Official 
Liquidator,ought, as a general rule, to be 
made a party in appeals against winding up 
orders under the Companies Act, is a sepa-. 
rate matter, with which we shall now pro- 
ceed to deal but we are satisfied that this 
appeal cannot be held to be incompetent 
merely because the Official Liquidator has 
not been made a party in this case. 
In our view the Official Liquidator is not a 
necessary party toan appeal against a com- 
pulsory winding up order. 
hand, it is desirable that as a general rule, 
the Official Liquidator should be made a 
party to such appeals in order to prevent 
possible collusion amongst interested parties 
and to ensure that all the necessary facts 
are laid before the Court and that the pro- 
ceedings are conducted according to law. 
In this connection, inquiries show that 
the practice of this Court is not uni- 
form. Records show that since 1935, when 
liquidation procéedings under the Companies. 
Act have been retained in this Court for dis- 
posal by a company Judge sitting as an ori- 
ginal Court, there have been four appeals 
against winding up orders passed by the 
company Judge. In three cases the company 
through the Official Liquidator was made a 
party, while in one case in which the appeal - 
was filed by the managing director the Offi- 
cial Liquidator was not made a party. We 
are of opinion that the rules framed by this 
Court under s, 246, Companies Act, relating 


“to the winding up of a company, contained 


in Chap. I, Vol. 2, Rules and Orders of the 
High Court, should be made expressly appli- - 
cable to. appeals and that it should be pro- 


(6) 55 M 180; 136 Ind. Cas. 114; A I R 1932 PCl; 
58 LA 416 61 M L J 783; 54 OL J 439; 360 W N 34: - 
35 LW 1; (1932) MW N 171; 34 Bom L R 321; Ind’ 
Rul. (1932) È C 66 (P Œ, T 


On the other ~ 


1941- - 
vided, therein that in the case of appeals 


against compulsory winding up’ ordersethe 


Official Liquidator should be made a party. 
But for reasons already given, we hold that 
this appeal, as framed, is competent and we 
proceed to deal with the case on the «merits. 

So far as the merits are concerned, the 
matter has been compromised except in re- 


gard to the one recalcitrant director, Banarsi 


Das. The learned company Judge in direct- 
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ing that the company. should be com-. 
pulsorily wound up had in view the speedy 
payment of the debts of the company. He. 


observed that there was no reason why the 
creditor petitioners should be deprived of the 
right which has accrued to them of having 
the winding up in Court, and his decision 
was governed by the view expressed by the 
creditors that they were more likely to obtain 


speedy payment of their debts under a com-’ 
pulsory winding up, than from voluntary, 


liquidators. We have already observed: that 


the creditors are now all satisfied with the 


voluntary liquidation. From the point of 
view of the creditors there is no reason why 


the voluntary liquidation should not proceed. , 


. So far as the dissentient director is con- 


cerned, Mr. Bali has mentioned that misfea-. 


šance proceedings have been initiated by 
him against the other directors.. This how- 
ever is not a matter before us and miscon- 
duct on the part of the directors was notthe 
ground under which this director originally 


supported the creditor's petition. The fact 


that the misfeasance proceedings may be in 
progress before the learned company Judge 
is no reason for maintaining the order for 
compulsory winding up. In these circum- 
stances, we consider that the voluntary liqui- 
dation which is now accepted by all the cre- 
ditors may be allowed to continue. We there- 
fore accept the appeal, and setting aside the 
order of the learned company Judge that 
the company be compulsorily wound up,allow 
the voluntary liquidation to continue. In 
the circumstances of this case we leave the 
parties to bear their own costs. . The matter 
of the remuneration of the Official Liquida- 
tor will be left to the company Judge to 
decide. ` i 


D. Appeal accepted. , 


` 
me 


wv 


£ 


‘defendants Nos. 1 and 2, 
rental of Rs. 6. Chhanga died about 20 years 
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IQBAL AHMAD, J. l , 

J UMMA AND OTHERS—DEFENDANTS— ; 

APPELLANTS 
H VETSUS , | 
Lala MADHUSOODAN DAYAL anp 


_ OTHERS—PLAINTIFFS— RESPONDENTS 

Limitation Act (IX of 1908), Art. 139—Tenancy 
terminable at landlord's will and for indefinite period 
—It enures for lifetime of tenant and is not heritable 
—Suit for possession by landlord against represen- 
tatwves of deceased tenant — Article applicable — 
Tenancy coming to end by death of tenant—Represen-. 
tatives paying .rent—-Whether should be deemed to- 
be tenants—Landlord when entitled to decree for 
possesston—Landlord and tenant. b; 

Where a tenancy terminable at. landlord’s will’ is 
created for an indefinite period, itenures at best tor. 
the tenant’s lifetime. The interest which the tenant 
would acquire is not heritable were there are no words 
showing an intention to grant heritable interest. In 
such a case the tenancy terminates on the death of the 
tenant. A suit for Pon aon by the landlord is 
governed by, Art. 139 Lim. Act, notwithstanding the 
fact that possession is sought to be recovered from the 
representatives of the deceased tenant. 125 Ind. Cas, 
242 (1), and 86 Ind, Cas. 933 (2), relied on. ag 

Where after termination of such tenancy by the 
death of the tenant, his representatives continue to pay 
rent to the landlord the occupation of the leased premises 
by the representatives must be deemed to be in the 
capacity of tenants and the landlord would be entitled 
to a decree for possession provided the possession of 
the defendants as tenants is traced within twelve years 


` of the date ofthe suit. 


S. A. from the decision of the First Civil 
Judge, Meerut, dated November 9, 1937, 

Mr. Ç. B. Agarwala, for the Appellants, 

Messrs. Din Dayal and J.C. Mukerji, for 
the Respondents. 


Judgment.—This is a defendants’ appeal 
arising out of a suit brought by the plain- 
tiff-respondents for possession of certain 
houses and for the recovery of a certain 
amount on. account of rent and mesne pro- 
fits. The houses are situatedin a sarai in 
the town of Hapur in the District of Meerut. 
The defendants are Bhatiaras who ordi-- 
narily make their living by lodging guests 
in the houses in their occupation. The plain- 
tiffs’ case was that they were the owners of 
the houses. in dispute and had let out the 
same by means of a registered instrument 
dated June 23, 1911, to Chhanga, father of 


on. an annual 


before the date of the suit and it was alleged ` 
in the plaint that defendants Nos. land 2 
were in possession in his place (uske bajai). 
The fact that a notice to.terminate the 
tenancy was given to the defendants was also 


_ recited in the plaint. On these allegations 
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the plaintiffs prayed for the reliefs mentioned 
above. —.”. Ti 

Defendants Nos. 1 and 2 contested the suit. 
They denied that-the plaintiffs were the 
owners -either of the houses or of the, site 
thereof and maintained that &he relation- 
ship of landlord and tenant did not subsist 
between the parties.. They went on to allege 
that they were in- possession of the house 
for about ‘80 years in- the capacity of per- 
manent reyays (reyaya wustakil), They al- 


leged that the plaintiffs were not in posses- 


sion ‘within 12 years of the date of the suit 
and the suit was barred by limitation. The 
validity of the notice given by the plaintiffs 
and the right of the plaintiffs to a decree 
for possession or. for the rent claimed was also 
denied by the defendants. The rest of the 
pleas embodied in,the written statement are 
immaterial for the decision of this appeal. 
On the pleadings of the parties the trial 


Court framed the following issues : 
=], - Are defendants Nos. 1 and 2 tenants 
plaintiffs’ in respect of the property in suit ? 
2. Were the plaintiffs in possession of the houses 


in suit within the last 12 years as landlords? If not,” 


is the suit barred by limitation ? 


3. Did the plaintiffs serve the defendants with a. 


valid notice to quit ?- 
4. To what relief, if 
entitled ?” 


any, are the plaintiffs 


` Tt decided Issues Nos. 1 to 3 in the plain- - 


tiff's favour and accordingly granted a decree 
to the plaintiffs in terms of the reliefs prayed 
for inthe plaint. 
in the lower Appellate Court and only two 
points were argued by the defendants in 
that Court. The first point related to the 
validity of the notice given by the plaintiffs. 
The lower Appellate Court held that the 
notice was valid, and this finding of the 
lower Appellate Court has not been called in 
question in the present appeal. 


‘The main point argued on behalf of the 
defendants in the lower Appellate Court was 
that the suit was barred by Art. 139 of Sch. I, 
Lim. Act. In the discussion of this question the 
lower Appellate Court after noting the terms 
of the rent deed dated June 23, 1911 observ- 
ed that “the contract does not disclose any 
intention to grant a hereditary interest.” I 
take it that what the lower Appellate Court 
meant by this observation was that the grant 


in favour of Chhanga, father of defendants . | 
“ acquired by Chhanga was not heritable. This 


Nos. 1 and 2, was limited in its operation to 
his lifetime and the defendants did not 
inherit the right that Chhanga got by means 
of the rent deed. The lower Appellate Court 
however observed that “in view of the plead- 
ings of the parties,” it was not necessary "to 
consider. this question further.” It then 


of the 


The defendants appealed - 


er. ew 
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referred to para. Sof the plaint in which it 


was alleged ‘that the defendants after the 


death of Chhanga were in occupation “in his 


place.” ` This paragraph was admitted in the 
written statement and the lower Appellate’ 
Court therefore concluded that the defendants 
had admitted their position as that of 
tenants. After making reference to para. 
of the plaint and the written statement the 
lower Appellate Court summarized its con- 
clusions as follows : 

“In my opinion the position is that Chhanga being 
a tenant, the tenancy being for an indefinite period, 
and admittedly the defendants being in possession in 
place of Chhanga, the tenancy continued through them 
ao an indefinite period until determined according to 

aw.” ; 
I aro unable to agree with this conelusion 
of thè lower Appellate Court. The admission 
by the defendants of para. 3 of the plaint 
implied np more than this, that the defen- 
dants were in possession of the houses in dis- 
pute “after Chhanga. The defendants never 
admitted that their possession was in the 
same capacity as was the possession of 
Chhanga. They, inthe written statement, 
denied in clear terms that they were the 
tenants of the plaintifis. The written state- 
ment must be read as a whole, and, when. 
so read, it shows-that the defendants denied 
the plaintiffs’: ownership of the houses and 
further did not admit that they were the 
tenants of the plaintiffs. The admission of 
para. 3 ofthe plaint by the defendants did 
not therefore amount to either express or 
tacit acknowledgment by them of their- 
position as tenants. The position of the de- 
fendants can be ascertained firstly by refer- 
ence to the terms of the rent ‘deed and 
secondly by their conduct after the death of 
Chhanga. 7 - 

-Now so far as the rent deed is concerned 
it created a tenancy in favour of Chhanga for 
an indefinite period. By the deed Chhanga. 
was allowed to occupy the houses on pay- - 
ment of Rs. 6 a year on account of rent, but 
the tenancy was terminable at the will of 


“the plaintiffs. - No period of tenancy was 


fixed by the deed and the deed was styled 
as a “‘kerayanama bila- miyadi, 4. e., asa 
ren; deed for an indefinite period. In-view 
of the terms of the deed, it must be held 
that at best it created a tenancy for life in 
favour of Chhanga, and that the interest 


was the view taken in Saldanha v. R.C. 
Church, Mermajal (1). It was held in that 
case that if a lease be given to a man for an 
indefinite period, it enures, generally speak- 


(1) A IR 1930 Mad 434; 125 Ind. Cas. 242; Ind. Rul. 
(1930) Mad 770. 
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the suit is 12 years from the date when the 
tenancy is determined. As in the present 
case the- tenancy was determined on the 
death of Chhanga, the suit was barred by 
limitation. e 

It was argued by Mr. Mital that, if the 
defendants did not inherit the rights of 
Chhanga as lessees, their position was not 
that of tenants and the suit against them 
could not therefore be governed by Art. 139. 
I am unable to agree with this contention. 
It was held in Sudalaimuthu Thevan v. 
Sapanni Thevar !2) that Art 139 applies 
even to suits brought against the representa- 
tives of the original tenant after the deter- 
mination of the tenancy to recover the pro- 


perty leased.. The defendants are no doubt. 


the representatives of Chhanga and the suit 
against them therefore fell within the pur- 
view of Art. 139. [n this view of the matter 
the plaintiffs’ claim so far as it was based 
on the tenancy created by the rent deed was 
time-barred.But I do not consider it just to 
pin down the plaintiffs to the allegations 
contained in the plaint, and it appears desir- 
ale to me to finally determine the rights of 
the parties by ascertaining the requisite 
facts. It may very will be that notwithstand- 
ing the fact that the tenancy in favour of 
Chhanga was limited in its duration to his 
lifetime, the defendants, after the death of 
Chhahga, 
tenants of the plaintiffs and remained in 
possession of the houses in that capacity. If, 
for instance, the defendants paid rent to the 
plaintiffs it would follow.that the defendants’ 
occupation of the houses was in the capacity: 
of tenants. In such a case the plaintiffs 
would be entitled to a decree, provided the 
possession of the defendants as tenants is 
traced within 12 years of the date of the suit., 
This aspect of the matter’ was not con- 
sidered by either of the Courts below, and it 
.. (2) A I R 1925 Mad 446; 86 “Ind. Cas. 933; 48 ML 
J 185; (1925) M: W N 589. ` ae 
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is therefore necessary:to remit the following 
issues: to the -lower:Appellate Court for find- 
ing: (1). Whether after the. death .of 
Chhanga the defendants remained in posses- 
sign -of:the houses in dispute in the capacity. 
of.the. plaintiffs’ tenants, e. g.,: by:payment 
of rent. or. by, acknowledgment -of the-plain- 
tiffs’ title as landlords ? (2) Were the defen- 
dants in adverse possession of the houses in 
dispute for more than 12 years before. the 
date of the suit ? Parties will be allowed to 
adduce additional evidence.. The lower Ap- 
pellate Court is requested to return its find- 
ings to this Court within four months from 
to-day’s date... On receipt of the findings the 
usual ten days will be allowed for filing 
objections. .. coe Ka 
D. - Case remanded. . 


BOMBAY HIGH COURT. 
Suit No. 984 of 1940 
November 26, 1940 
-  . | BLACKWELL, J. we I A 
MANCHERJI PALLONJI CONTRACTOR 
AND OTHERS—PLAINTIFFS i 
D versus 
-DINBAIL NUSSERWANJI GOAWALLA 


i AND ANOTHER— DEFENDANTS | 
Bombay City Police, Act (IV of 1902), s. 45—Rtiót 
tax isnot a Municipal tax in sense of its benefit 
being retained by Municipality—Lease—Construction 
—Lessee to pay all Municipal taxes future and 
existing—Lessee held liable to pay urban immovable 
property tax. TERE 
The -riot tax is not a Municipal tax in the sense of 
a tax, the benefit of which is retained by the Municipa- 
lity. : i 
A certain lease provided ‘‘ that the lessees shall pay 
the following Municipal taxes, viz., general tax, halal- 
khore tax and license fees, the water tax and riot 
taxes and all other existing and future rates, taxes 
or dues of whatsoever kind or nature for the time 
being payable either by the landlord or tenant in res- 
pect of the demised premises or any part thereof :’’ 
Held, that the word “ dues ” could not be restrict- 
ed to Municipal dues. The liability of the lessee was 
not confined to Municipal taxes in the sense of taxes 
the benefit of which was retained by the Municipali- 
ty, butit extended to all Municipal taxes, riot taxes, 
and all other existing and future rates, taxes and 
dues of whatsoever kind. Consequently the lessee 
was liable to pay the urban immovable property tax 
which was both a tax anda due in respect of the de- 
mised premises.: : j 
Mr. K. A. Somjee, for the Plaintiff. , ii 
Mr. J. S. Khergamvala, for Defendant 
No:2 a.” Aa ` 
Judgment.—The plaintiffs bring this 
suit to: recover . rents in respect of the pro- 
-perties covered by a lease, Ex. A, which is 
admitted, and in respect of certain other 
‘properties let to’ the defendants -for the 


months of March and April 1940, amounting 


& 
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‘to -Rs. 3,400 and. also to recover a sum of 
Rs. 3,357-1-0 alleged to be payable by the de- 
fendants to the plaintiffs in respect of certain 
Municipal and other taxes in accordance 

. with the provisions of the lease. In pare. 3 
of the written statement of defendant No. 2, 
-who alone appears to defend the suit, an 
‘agreement alleged to have been come to be- 
tween the plaintiffs and the original defen- 
dant No. 1 and defendant No. 2 on March 12, 
1940, at the office of the plaintiff’s attorneys 
‘Is set out, under which it is alleged that the 
time for payment of the amounts claimed in 
this suit was postponed, and that this suit is 
premature. Defendant No. 2 also alleges in 
para. lofhis written statement that on a 
trge construction of cl. (9) of the. lease the 
defendants are only bound to pay the Muni- 
cipal taxes mentioned in the clause and are 
under no obligation to pay the property tax, 
which is part of the amount claimed, and 
which defendant No.2 submits isa Govt. 

tax, and not a Muncipal tax,. and is not co- 

vered by cl. (9) of the lease. Defendant No. 2 

raised three issues which are as follows: 

‘“(1) Whether the defendants are bound to pay to 
the plaintifis the urban immovable property tax under 
cl. (9) of the lease ? (2) Whether the plaintifis agreed 
to the arrangement set out.in para. 3 of the written 
statement? (3) What sum, if any, is the plaintiff en- 
titled to recover ?”’ 

After defendant No. 2 had given evidence 
for a short time, Mr. Khergamvala abandon- 
ed Issue No. 2 and relied solely upon Issue 
No. 1. This issue involves a question of con- 
struction of cl. (9) of the lease. That clause 
is set out in para. 3 of the plaint and is in the 
following terms : _ 
- “(9). That the lessees shall pay the following Muni- 
cipal taxes, viz., general tax, halalkhore tax and license 
fees, the water tax by meter in respect of the water that 
may be required for drinking and washing purposes of 
the cattle and riot taxes and all other existing and fut- 
ure rates, or dues of whatsoever kind or nature for the 
time being payable either by the landlord or tenant ‘in 
Xespect of the demised' premises or any part thereof, and 


the lessees shall pay to the lessors the amount of such 
taxes or dues when demanded.” 


-- The question arising for determination is 
Whether the urban immovable property 
tax falls within that clause. The date of 
the lease is January 27, 1938. The urban 
immovable property tax first came into 
operation in Bombay. on. March 30, 1939, 
by reason of: Part 6 of Bom. Act, 1V of 1939 
which amended the Bombay Finance Act of 
1932. Section 22 of the Amending Act of 1939 
provides as follows : oe 
“There shall subject to the provisions. of s. 23, be 
levied and. paid to the Provincial Govt. a tax on build- 
. ings and lands, hereinafter called,the ‘urban immovable 
property.tax’ at ten per cent. of the annual letting value 


‘of such buildings or lands..” l 


Section-24 (1), cl. (a), provides that -this 
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tax ghall be collected in the areas with- 
in the limits of a Municipality to which 
this part extends under s. 20 by the Muni- 
cipality concerned notwithstanding any law 
under which such Municipality is consti- 
tuted. Bombay Act I of 1940, s. 6, intro- 
duced afters. 24-A of Act XVII of 1939, 
which provides for a penalty in default of 
paymant, a new s. 24-AA which enacts that 
the collection of the tax under s. 24 and the 
recovery of the penalty under s. 24-A on 
behalf of any Municipality shall be made by 
the appropriate Municipal authority appoint- - 
ed: to collect the property tax on behalf of 
such Municipality under the law under 
which such Municipality is constituted. Mr. 
Khergamvala for defendant No. 2 argued 
that the only taxes payable by the lessees 
under cl. (9) of the lease were Municipal 
taxes. He submitted that the urban immov- 
able property tax was not a Municipal tax 
but a Govt. tax, and that although it was 
collected through the machinery of the Muni- 
cipality it could not be regarded as à Muni-: 
cipal tax, and did not fall within cl. (9) of 
the lease. a | 

“In my opinion on the true construction 
of cl. (9) of the lease the ‘liability of the 
lessees is not confined to Municipal taxes in 
the sense contended for by Mr. Khergamvala 
viz., taxes the benefit of which is had by 


‘the Municipality. Mr. Khergamvala argued 


that the words in the clause “all other 
existing and future rates, taxes or dues of: 
whatsoever kind or nature for the time be- 
ing payable either by the landlord or tenant 
in respect of the demised premises” must 
be regarded as ejusdem generis with Muni- 
cipal taxes with which that clatise begins. 
I cannot accept this argument. After enu- 
merating a number of Municipal taxes the 
clause goes on to refer to riot tax. The riot 
tax 1s a Police tax. Section 45, Bombay City 
Police Act, 1902, deals with the provision of 
compensation recoverable for injury or 
damage caused by an unlawful assembly. 
and requires the Municipal Commissioner 
to recover the amount of compensation 
fixed by the Chief Presidency Magistrate by 
an addition tothe general tax. Mr. Kher- 
gamvala admitted that the Municipality did 
not have the benefit of the amount so re- 
covered, and that it had to be paid into the 
Court of the Chief’ Presidency - Magistrate 
for distribution by him among the persons 
entitled. It is plain,: therefore, that: cl. (9) 
cannot be confined to Municipal taxes in 
the sense contended for by Mr. Khergam- 
vala, viz., taxes, the benefit. of which is re- 
tained by the Municipality. - Consequently, 
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‘existing and future rates, taxes ôr dués’” as 
following upon the words “riot taxés,” 
- which I hold are not Municipal taxes in the 
sense for which Mr. Khérgamvala coñtends. 
Moreover, a further difficulty in the way 
of Mr. Khergamvala’s argument, in my 
Opinion, consists in thé use of the words 
-“or dues.” Mr. Khergamvala submitted 


that the word “dues” must be restritted to i 


Municipal dués. Ido not agree with him. 
. Those words follow upon the words “riot 
taxes,” which I hold are not Municipal 
taxes, The word “dues” has a wider import 
than the word “rates” or ‘‘taxes.” In my 
opinion, the intention of cl. (9) was that the 
lessors should receive a monthly rent of 
Rs, 1,501 clear of all Municipal taxes, riot 
- taxes, and all other existing and future 
rates, taxes or dues of whatsoever kind and 
these later words, following, as they do the 
words “‘riot taxes” cannot be restricted as 
meaning Municipal taxes in the sense for 
which Mr. Khergamvala contends. It is in 
‘my opinion clear that the urban Immova- 
ble property tax is both. a tax and 
-in respect of the demised premises. I think 
that on the true construction of cl. (9) the 
lessees are bound to pay those taxes. Ac- 
cordingly I answer the first issue in the 
affirmative. ~ 

The first issue having been thus answer- 
ed the plaintiffs proceeded to prove their 
case strictly against defendants Nos. 1-A, 1-B 
. and 1-C, who did not appear. After proving 
the claim the witness Kesardas Kamalsey 
stated that since the filing of the suit the 
plaintiffs have been paid a sum of Rs. 3,500 
by all the defendants in the suit. In addi- 
tion to this defendant No. 2 had paid into 
Court a sum of Rs. 1,204-1-0 with his written 
statement and that money has been with- 
drawn by the plaintiffs in part satisfaction 
of their claim. The witness accordingly said 
that the amount now due- by all the defen- 
dants to the plaintifis is Rs. 2,053. The 
plaintiffs’ Counsel informs me that the plain- 
tiffs are willing to give up their claim for in- 
terest and will be content with interest on 
the decretal amount. Counsel for defendant 
No. 2 agrees that the figure of Rs. 2,053 is 
the correct amount. Accordingly I pass a 
_ decree in favour of the plaintiffs against all 
the defendants for Rs. 2,053 with costs and 
intérest on judgment at six per cent. The 


decree as against defendants Nos. 1-A, T-B and ` 


1-C will be restricted to. the extent of the 


assets of the original defendant No. 1 come: 


to their hands. 


oh, Deas ` Suit decreed. 


were mt 
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LAHORE: HIGH COURT | 
` Second Appeal No. 307 of 1939 
January 17, 1941 a 
_ Tek OHAND AND BrGKÊTT, JJ. ` ` 
„Lieut. Chaudhri CHATTAR SINGH— 
ae S PLAINTIFF— APPELLANT sh, 


s VETSUS — ; 
Mst. SHUGNI AND ANOTHER—DEFENDANTS— 
1 ' RESPONDENTS 


Punjab Tenancy Act (XVI of 1887), s. 111—Agree- 
ment under s. 111 limited to term of settlement cannot 


. persist through later settlement unless renewed. 


An agreement under s. 111, Punjab Ten. Act, ex- 


' préssly limited to the term of the settlement, exhausts 


itself on the termination of the settlement and cannot 


"be held to persist through a later settlement in which the 


agreement was not renewed. 4 Ind, Cas. 851 (1), fol- 


lowed. 117 Ind. Cas. 894 (2), explained. 


S. A. from the decree of the Additignal 


District Judge, Hissar, dated January 14 


1939. . 
Mr. F. C. Mittal, for the Appellant. 
Mr. N.C. Pandit, for the Respondents. 


Tek Chand, J.—The land in dispute was 
last held by Kheta as an occupancy tenant 
under Chattar Singh, plaintiff-appellant. 
Kheta died without wife or child, on Novem- 
ber 2, 1934. On his death, Sampat and 
Natha who are his collaterals in the third 


‘degree, took possession of the land and muta- 


tion of the tenancy was effected in their 
favour. Thereupon, the plaintiff instituted 


-the present suit, alleging that the tenancy 


had come to an end on the death of Kheta, 


-and Sampat and Natha had no right to suc- 
ceed to-the tenancy under s. 59, Punjab 


Ten. Act,‘as the land was not occupied by 
Rattan Singh, the common ancestor of Kheta 
and the defendants. The suit was resisted 
by the defendants on two grounds: (1) that 
the land was occupied by the common ances- 


- tor, and (2) that under an agreement record- 


ed in the wajib-ul-arz of 1863 the defendants, 
as near collaterals of Kheta, were entitled to 
succeed to the tenancy, irrespective of whe- 
ther the land was occupied by the common 
ancestor or not. l : 

The trial Judge found that the defendants 
had failed to prove the occupation of the 
land by the common ancestor. He also held 
that no valid agreement under s. 111, Ten. 


- Act, had been established which could over- 


ride the statutory rule relating to succession. 
laid down in s. 59 of the Act. He, aécord- 
ingly, granted the plaintiff a decree for pos- 
session. On appeal by the defendants the 
learned Additional District Judge confirmed 
the finding that the common ‘ancestor of 
Kheta and the defendants had not occupied 


-the land. He, however, held that there was 


a valid and subsisting agreement recorded in 
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the wajib-ul-arz of 1863, under which suc- 
cession tv occupancy tenancies was governed 
by the same rule as succession to proprietary 
land. On this finding he accepted the appeal 
and dismissed the plaintiff's suit. a 

At the commencement of the hearing “of 
the second appeal before us,” Mr. Nanak 
Chand Pandit for the defendants-respondants 
contended that the land in suit had been 
- proved to have been occupied by the com- 
mon ancestor. He urged that the concurrent 
finding of the Courts below was vitiated by 
their omission to consider material evidence 
and failure to raise proper presumption from 
entries in the revenue papers. After hearing 
“him at length, we can find no force in this 
contention. The evidence, which according 
to ,the learned Counsel, has been. ignored, 
consists of statements made in 1889 by Kheta 
deceased and one Khima in litigation bet- 
ween Mr. Skinner and Kheta, and the judg- 
ment of the Assistant Collector in that case. 
None. of these documents appears to have 
been tendered in evidence in the trial Court 
and they cannot be admitted at this stage. 
Moreover, the statements of Kheta and 

 Khima are not admissible under s. 32 or any 

other. section of the Evi. Act, and it has not 
been shown how the judgment of the Assis- 
tant Collector is relevant on the point in 
issue in this case. Both the Courts have 
carefully considered the entries in the settle- 
ment papers of 1840 and 1860, and we can- 
not say that their conclusion is incorrect. 
Indeed it appears to us that the entries nega- 
tive the inference that Rattan -Singh had 
occupied the land. 

The main question for decision is whether 
the defendants have succeeded in’ proving a 
subsisting agreement between their ancestors 
and the predecessors-in-interest of the. plain- 

tif, within the meaning of s. 111, Ten. Act, 


which overrides the provisions of s. 59 laying 


down the rule of succession applicable to 
occupancy tenancies The agreement relied 
upon by the defendants is contained in the 
wajib-ul-arz prepared 


of this hidayatnama was placed on the re- 
cord at the trial and the learned District 
Judge has based his judgment on it. Under 
orders of a learned Judge of this Court, the 
original hidayatnama has been sent for from 
the Deputy Commissioner’s Office and on re- 
ferring to it we find that it was definitely 
stated in the opening part that all agree- 
ments recorded 
force ta miyad bandobast (for the term of 
the settlement only). This being so, there 
‘can be no question that the agreement ex- 
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hausted itself on the termination of the settle" 
menė of 1863 and is no longer in force. As 
pointed out in Fateh Baksh v. Lehna (1), an 
agreement under ss. 11] and 112, Punjab Ten. 
Act, expressly limited to the term of the first 
settlement, cannot be held to persist through 
a later settlement in which the agreement 
was not renewed. In this view of the case, 
it is unnecessary to consider the larger ques- 
tion as to whether an agreement recorded in 
a settlement before 1871 which is not specifi- 
cally limited for the term of that settlement, 
enures after its termination. : 

The learned District Judge has relied upon 
Gokal v. Yaqub Ali (2), which was a case 
from a neighbouring village in this district, 
It appears, however, that in that case also an 
incomplete copy of the wajib-ul-are had 
been produced. It cannot, therefore, be ac- 
cepted as a precedent for other cases. As 
held above, the agreement relied upon by 
the defendants is not now in force and, there- 
fore, succession is governed by s. 99, Punjab 
Ter. Act. The land not having been occu- 
pied by the common ancestor, the occupancy 
tenancy lapsed on the death of Kheta and 
the land reverted to the landlord. We, ac- 
cordingly, accept the appeal, set aside the 
decree of the learned District Judge and re- 
Store that of the Court of first instance, but 
in the circumstances, we leave the parties to 
bear their own costs in all Courts. 

S. Appeal accepted. 

(1) 97 P R 1909; 4 Ind. Cas. 851; 10 P L R 1910. 


(2) A 1 R1929 Lah. 237; 117 Ind. Cas. 894; Ind. Rul. 
(1929) Lah. 718. 


Sy a 


- RANGOON HIGH COURT 
Civil Revision Application No. 229 of 1940 
November 19, 1940 
Mya Bu, J. 
SINGER SEWING MACHINE Co.— 
APPLIOANT 
VETSUS 
SURATH SINGH—RESPONDENT 
Civil Procedure Code (Act V of 1908), 0O. XXI, 
rr. 68-B, 63-C (1) (Rangoon)—Notice under r. 63-B 
issued—Garnishee failing to appear—Order passed 
under r. 63-C (1)— Effect — Whether final as ‘to 
amount which garnishee is liable to pay. 
Where the garnishee fails to appear in answer to the 
notice under O. XXI, r. 63-B, an order passed under 
r. 63-C (1) must be taken to be final not only as re- 


. gards the general question of the garnishee’s liability to 


pay but also as regards the question of the amount which 
he is liable to pay. Hence, after the Court has made an 
order under O, XXI, r; 63-C (1) the garnishee should 
not be given an opportunity of proving thatthe amount 
of debt is less than the amount mentioned in the notice 
of attachment. 


_ C. R. App. from the order of the Small Cause 
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Court, Rangoon, 
No. 294 of 1940. 

Mr. J. R. Chowdhury, for the Na 
F Mr. P. N. Bhattacharyya, for the Respon- 

ent, 

Order. —This is an application for revision 
under s. 25, Rangoon Small Cause Courts Act 
against an order granting an application for 
review of judgment. By that order the 
learned third Judge of the Small Cause Court 
has virtually refused to hold an inquiry as 
to the amount of the money lying in the hand 
of the applicant (garnishee) to the credit of 
the respondent’s judgment-debtor in execu- 
tion of the decree against whom the respon- 
dent obtained an order of attachment which 
was issued under O. XXI, r. 46, Civil P. C. 
The judgment-debtor being a clerk in the 
Singer Sewing Machine Company’s Office in 
Rangoon the prohibitory order wag directed 
against a certain sum of money which the 
company held as security deposit from the 
judgment-debtor. The prohibitory order 
stated that the decree-holder had obtained 
a decree against the judgment-debtor for 
Rs. 308-8-0, that the judgment-debtor was 
thereby prohibited and restrained from 
receiving from the company ‘‘a certain debt 
alleged now to be due from you to the said 
defendant, namely, the sum of Rs. 308 8-0 
out of the sum being the amount of deposit 
payable to” the judgment-debtor and that 
the company are thereby prohibited and res- 
trained from making payment of the said 
debt to any person whomsoever or other- 
-Wise than into Court. This prohibitory order 
was issued on December 19, 1938. 

As matters stand, it must be held that the 
prohibitory order was .duly served on the 
manager of the company, but no action was 
taken on behalf of the company in regard to 
the prohibitory order, with the result that the 
‘Court called upon the garnishee under 
O. XXI, r. 63-B toappear and show cause 
why he should not pay into Court the debt 
due from him tothe judgment-debtor. This 
notice was issued on January 19, 1939. As 
there was ho appearance by or on behalf 
of the company on the date fixed in that 
notice the Court on February 14, 1939 order- 
ed the company to comply with the terms 
of the notice. Thereafter the decree-holder 
applied for execution against the garnishee 
for the recovery of the amount mentioned in 
the notice. The applicant company sought 
to -have the order under O. XXI, r. 63-C set 
aside in some proceeding but was unsuccess- 
ful. Therefore in the execution which has 
been taken against the company it is alleged 


in’ Civil Miscellaneous 


on behalf of the company that the amount : 
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of the security deposit-in the hand of the 
company was far less than Rs. 308-8-0 and 
that in such circumstances it should be made 
to pay only as much as the actual amount 
of the security deposit. When this- repre- 
sentation wag made by or on behalf of the 
company the Court ordered that an inquiry 
be held to ascertain the actual amount lying 
in the hand of the company. This led to the 
respondent filing an-application for review 
of that order and the Court granted that 
application. - 

The question for determination is whether 
after the Court had made an order under 


"O. XXI, r. 63-C (1) the garnishee should be 


given an opportunity of proving that the 
amount of debt is less than the amount men- 
tioned inthe notice ofattachment. There 1s 
no authority in case law upon the point, but 
I have no doubt in my mind that the garni- 
shee is not entitled to raise this quéstion 
after the Court has made an order under 
O. XXI, r. 63-C (1) while that order remains 


‘valid. Rule 63-B is designed to give the 


garnishee ample opportunity of disputing his 
liability to pay the amount or disputing his 


liability to pay anything or of showing that 


the amount of the debt is less than that 
mentioned in the notice. Therefore when an 
order under r. 63-G (1) is made it must be 
the final determination of the question as to 
the liability of the garnishee to pay the debt 
and as to the fact that the debt is not less 
than the amount mentioned in the notice of 
attachment. If- the garnishee appeared in 
answer to the notice issued under r. 63-B and 
disputed his liability the issues as to the quan- 
tum of the debt and as to the general ques- 
tion of liability would have been adjudicated 
upon. Therefore, if the garnishee failed to 
appear in answer tothe notice under r. 63-B 
and an order under r. 63-C (1) followed, it 
must be taken to be final not only as regards 


„the general question of the garnishee’s Tiabi- 
lity to pay but also the question of the 


amount which he is liable to pay. For these rea- 
sons the decision of the Court below refusing 
to hold an inquiry as to the amount of the 
debt and deciding to proceed with the execu- 
tion against the applicant company for the 
sum of Rs. 308-8-0 is valid. The application 
for revision is therefore dismissed with ee 
Advocate’s feetwo gold mohurs. 
S. . Application dismissed. | 
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NAGPUR HIGH COURT 
Miscellaneous Appeal No. 275 of 1937 
October 17,1938 -> 


Boss, J: 
PALIA HARCHARANLAL— . 
APPELLANT |, 
VETSUS : 
Raja HIRDESINGH JU DEO— 
. RESPONDENT 
C. P. Debt Conciliation Act (II of 1933), s. 2(e) 
—Decree. for: arrears of theka jama—If debt re- 


v 


coverable as land revenue—Such debt if excluded ` 


from jurisdiction of Board—C. P. Land Revenue Act 
(II of 1917), s. 157. j 

The words “recoverable as an arrear of land reve- 
mue” should be given their ordinary English mean- ‘ 
‘ing, thatis to say, to treat them as words of des- 
cription describing what could conceivably happen. 
Looked at from this point of view, the definition 
mfeans that ifthe debt could be recovered in conceiv- 
able circumstances as an arrear of land revenue, then 
it is excluded from*the definition. Courts are not 
then to-look tothe point oftime, orto the remedy 
but tõ the nature of the debt, and that is what, the 
definition aims at. Looked at from that point of view, 
is clear, that a decree for arrears of theka jama 
falls within the exclusion though under s. 157, G.-P. 
Land Revenue Act, it is recoverable as arrears of 
land révenue, provided, certain steps are taken and 
rovided, they are taken within certain time. It fol- 
ows that the Debt Conciliation Officer has no power 
to include it within the purview of his proceed- 
ings. | a 

Misc. A. from an order of the Court of the 
Additional District J udge, ` Narsinghpur, 
dated July 21, 1937. . 

Mr. K. B. Tare, for the Appellant. 

Mr. M. N. Jog, for the Respondent. 

Order-—The appellant is the protected 
thekadar of Mouza Piparia and the respond- 
ent 1s the: proprietor. 

The respondent sued the appellant for a 
certain stim of money due to him as the 
theka jama for the year 1930-31. The suit 
was compromised on July 7, 1933, and it was 
‘agreed that Rs. 500 was to be paid with 
future interest in. annual instalments of 
Rs. 100 each. l 

After the respondent had obtained a dec- 
ree, the appellant went to the Debt Conci- 
liation Board and included this debt for 
‘conciliation. The respondent declined to 
accept the agreement and so a certificate 
was granted to the appellant under s. 15 (1) 
of the Debt Conciliation Act. Itis dated 
May 20, 1936. . 

The question now is whether the respond- 
ent can execute his decree or not. It is 
urged on his behalf that the Debt Coneilia- 
tion Board had no power to take cognisance 
of the debt in suit because,it is excluded 
from the definition or ‘debt’ given ins. 2 (e) 
of the Act. 
That definition states that :— 
“Debt includes all liabilities owning to a creditor 


+ 
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The question is whether the debt in suit 
is covered, by the exclusion or not. | 

There can be no doubt that arrears of 
theka jama are recoverable as- arreats of . 
land revenue provided certain steps are 
taken and provided they are taken within a 
certain time. 

The relevant provision of law is s. 157 of 
the Land Revenue Act. Under that section. 
if the application is made to the requisite 
Revenue Officer and if it is made within six 
months, then the arrears of theka jama can. 
be recovered as arrears of land revenue,. 
but not otherwise. It is therefore argued 
on behalf of the appellant that at all relevant 
times the debt in suit was not recoverable 
as arrears of land revenue and therefore 
does not fall within the exclusion referred, 
to in s. 2 (e). 


It seems to me that such an interpretation 
would lead to difficulties. It would mean 
that a debt which remains identical through- 
out may at one stage be covered by the ex- 
clusion and at another not. ; 

Consider the case. A debtor applies to the 
Debt Conciliation Board and includes among. 
his debts arrears of theka jama which at 
the date of the application are less than six. 
months old.: According to the definition 
that debt will be recoverable as an arrear 
of land revenue provided the requsite steps 
are taken. What is the Debt Conciliation 


Officer then todo? Is he to wait and see 


whether these steps will be taken in due 
course or is he to ascertain the intention of 
the creditor as to whether he intends to- 
avail himself of the summary remedy pro- 
vided by s. 157 or whether he intends to. 
choose the more dilatory course of civil pro- 
ceedings ? 


Or again, let us assume that the Debt Con- 
clliation Officer comes to the conclusion that 
the summary remedy is the one which- the 
creditor has in view and therefore exéludes 
this debt from the conciliation. Then for 
some reason or other the creditor instead of 
applying unders. 157 brings a civil suit. 


-What is to happen? Is he to be’ allowed to. 
‘proceed with that. civil suit 
‘certificate has been given under s. 15 (1), or 


because no 


what ? - 

It ‘seems to me that the only way. of 
avoiding these difficulties and the anomaly 
of having the self-same debt- considered at 
one stage to be recoverable as ah arrear of 


-land revenue and åt another. not, is by giving 
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the words “‘recovérable as an arrear of land 


revenue” their ‘ordinary English -meaning, 
that is tosay,to treat-them as words ‘cf 


description describing what could: conceiv- 


ably happen. T - 

Looked at from this point of view, the 
definition means that if the debt could be 
recovered in conceivable circumstances as 
an arrear of land revenue, then it is exelud- 
ed from the definition. We are not then to 
look to the point of time, or to the remedy, 
but tothe nature of the debt, and that is 
what, in my opinion, the definition aims at. 
Looked at from that point of view, it is clear, 
as the learned Judge of the lower Appellate 
Court holds that this debt falls within the 
exclusion. It follows that the Debt Concilia- 
tion Officer had no power to include it with- 
in the purview of his proceedings. 


The appeal fails and is ‘dismissed with 


costs. Counsel’s fee Rs. 20. 
D. < Appeal dismissed. 


RANGOON HIGH COURT 
‘Special Bench 
Civil Reference No. 4 of 1940 
December 9, 1940 
Roperts, C. J., DUNKLEY AND 
BLAGDEN, JJ. . 
COMMISSIONER or INCOME TAX 
l — ASSESSEE 
Versus 


BOMBAY BURMA TRADING 


COPORATION, LTD.—OPPOSITE PARTY 

Income Tax Act (Burma) (XI of 1922), 8. 10 (2). 
(viii) (a) and 2) ix) — Construction of s. 10 (2) (viii) 
(a)—Eatent of employee’s authority or his liberal 
payment cannot exclude him from s. 10 (2) (vill) (@)— 
Term “met profits” as used in Company’s Article held 
not same as used in s. 87-C, Companies Act (VII of 
1913) nor equivalent to ‘profits or gains’’ under s. 10 
(2) (ix) — Remuneration of A who was secretary, 
manager, treasurer, held fell under s, 10 (2) Gx)— 
Company's Article held not agreement between A and 
company to share profits. 

. The Act does not deal with employees of any parti- 
cular class nor contemplate the exclusion of any class. 
The fact that the.employee had an unusually large 
measure of control over the cOmpany’s business (such 
as, where he acts as‘ manager, treasurer and secretary) 
or is liberally paid, cannot exclude him from the pro- 
visions of s. 10 (2) (viii) (a). [p. 524, col. 2.) 

One of the Articles of Association of the assesses 
company provided that certain deductions . shall be first 
made from the gross’ proceeds of the business and a 
figure thereby arrived at (which figuré was called for the 
purposed of this article “the net profits of the company”) 
and the remuneration of A, who was the secretary, 


treasurer and manaptr, shall be half of such “met. 


profits” but that this remuneration shall be subject toa 
mayimum of 5 per cent ‘of-- the gross ‘proceeds’, of the 


businéss. The -Income-tax Commissioner was of the 


opinion that the remuneration to be paid to A was an 


actual half share-of the- final net profits Of ‘the com- 
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‘iny, the half ‘share being distributed between the- 
eneral Reserve Fund and the share-holders. Thus he- 


arrived at the conclusion -that there was an agree- 
moni to share the profits between: the assesssee andi 


Held, that not profits meant something quite different 
from what was expressed in the Article here. They 
were not identical with ‘‘profits’ or gains” under s. 10 
nor had the same meaning assigned to them under - 
s. 87-C, Companies Act. The remuneration of A was 
an expenditure incurred by the assessee solely for the 
purpose of earning -profits or gains within the meaning 
of s. 10 (2) lix) and consequently the assessee was. 
entitled to the deduction of thesame. Method of com- 
puting that-expenditure could not make its deduction 
unlawful. Inthe matter of Nrishinga Chandra Nandi 
(4), dissented. from. 181 Ind. Cas. 462 (6), distinguish- 
ed.. 168 Ind. Cas. 769 (1) and British Sugar Manu-- 
facturers Lid. v. Harris (5), relied on. [p. 525, col.. 
col 1; p. 526, col. 2.) 

Held, also that inorder that it can be held in any 
case that there is an agreement for division of profits, 
there must be some sort of joint venture and there must 
be one single profit fund for all purposes, not two profit 
funds to be ascertained for different purposes. There 
was one profit fund which had-to be ascertained for the 
purpose of calculating the remuneration of Aand an- 
other and quite distinct profit fund to be ascertained 
(after the -remuneration of. A had. been fixed) for the- 
purpose of calculating the profits divisible among the 
share-holdersand or allocated to the General Reserve 
Fund. The agreement could not therefore be treated as- 
one to share profits. [p. 526, col. 1.] -E 

Mr, Clark, for the Assessee. . i 

Mr. Tun Byu, The Govt. Advocate, for the 


Crown. l 


Roberts, C. J—We have been asked the- 
following questions by the Commissioner of 
Income-tax on a reference made to us under- 
s. 66 (2), Burma Income Tax Act: l 

-*(a) Whether- in the circumstances of the case and ` 
in view of the provisions of s. 10, Burma Income Tax 
Act, the assessee Corporation -has been; correctly 
assessed on the total amount of Rs. 23,65,645 received. 
by it as profits and gains of the business carried on 


y it. l 

(b) Whether under s. 10 of the. Act, the assessee 
Corportion is entitled to claim a deduction from the: 
said profits and gains to the extent of Rs. 8,48,235. 
paid by it to Messrs. Wallace & Co., of Bombay as 
their remuneration in terms of Art. 77 of the Articles 
of Association of the- Corportion on the ground that 
the latter sum was nothing but expenditure incurred 
solely for the purpose of earning -the said profits or- 
or gains or on any other ground.” 


‘The relevant facts are very fully set out 
in the reference.: A company known as the 
Burma Trading Co., was formed in 1863 to 
carry on and develop the business in Burma. 
of one William Wallace. The agreement be- 
tween Mr. Wallace and the company recites. 
that Messrs. Wallace’-& -Co., of. Bombay: 
should be the secretaries, treasurers and 
managers of the company and they. and | 
their successoys lave remained so to this. 
day, the name. of the company having been 
changed in the meantime to the Bombay 
Burma‘ Trading Corporation Ltd. Article 77 
of the Memorandum and Articles of-Associa= 
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tion was prior to July 1896 in the following 
terms- . 
“The remuneration of the secretaries, treasurers 
and manegers for the time being shall be and consist 
of a commission of 5 per centum on the gross proceeds 


-of the business of the company.” © ° 


It now, however, reads as fdllows : 

“The remuneration of the secretaries, treasurers and 
-managers for the time being shall be a share of the 
net profits of the company during any official year, 
‘Such net profits tobe ascertained after deducting for 
depreciation, wear and tear of the movable and immov- 
able properties, leases, live stock and other assets of 
‘the’ company and after deducting also such sums as 
‘the directors may carry to the fire insurance fund, 
‘underwriting fund, fixed property fund and suspense 
account to meet contingent depreciations or losses, 
-equal in amount to the aggregate of the sums applied 


‘In payment of dividends to’ the share-holders both - 


ordinary and preferential and of the sum set aside to 
thé general reserve fund in each year; provided always 
that the sum to be received by them as remunera- 
‘tion in any one year sRall not exceed a sum calculated 
at 9 per cent.‘on the gross proceeds of the business 
of the company for that year. This clause shall 


apply to the year commencing June 1, 1896 and sub- 


-s8quent years,” 


‘The Commissioner is of the opinion that 
the remuneration to be paid to Wallace & 
'Co., is-an actual half share of the final net 
‘profits of the Corporation, the other half 
‘share being distributed between the general 
reserve fund and the share-holders, Thus, he 
‘has come to the conclusion that there is an 
-agreement to share the profits. By s. 10, 
‘Income Tax Act, tax shall be payable by an 
-assessee under the head “business” in res- 
-pect of the profits or gains of any business 
‘carried on by him. But, in order to com- 
pute such profits gr gains, allowance must 
‘be made for any expenditure (not being in 
‘the nature of capital expenditure) incurred 
‘solely for the purpose of earning such pro- 
‘fits or gains. ‘It is, as the Commissioner has 
observed at the conclusion of para. 6 of the 
‘reference, ‘‘on the real nature of the pay- 
‘ment that the decision must rest in this 
case.” In the account year ended May 3l, 
1937, after paying salaries and allow- 
‘ing for depreciation, costs of buildings and 
‘machinery and other expenditure in Burma, 
‘Siam and elsewhere, there remained profits 
-amounting to the sum of Rs. 32,21,762. Half 
of this sum would exceed 16 lakhs of rupees 
-and payment of such an amount to Messrs. 
Wallace & Co., would therefore offend against 


the proviso to Art. 77. In lieu thereof pay- 
ment of 5 percent. of the gross proceeds 


fell due as their remuneration and it is 
agreed that this sum was Rs. 11,438,766. That 
‘proportion of it which relates*to the under- 
‘takings in Burma and within the scope of 


the present assessment is Rs, 8,48,235 omit- 


ting odd annas. » 
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What is the real nature of the payment 
to Messrs. Wallace & Co.? Lord Maugham 
has pointed out in Indian Radio & Cable. 
Communications Co., Ltd. v. Commissioner, 
of Income-tax, Bombay (1) at p. 600 that. 
if a company having made an apparent net 
profit of £10,000 has to pay £1,000 to directors. 
or managers as the contractual recompense 
for their services during the year it is plain. 
that the real net profit is only £9,000. With 
due deference to the Commissioner of Income- 
tax this dictum does not represent “a point 
of view.” It is a recent pronouncement of 
the law by the highest judicial authority in 
the Empire, the Judicial Committee of the 
Privy Council. Since therefore Lord 
Macmillan in Pondicherry Ry. Co. Lid. v. 
Commissioner of Income-tax, Madras (2) 
has observed some six years previously that 
‘profits ceming into existence attract tax at 
that point” it is clear that he meant at the- 
point at which they are not merely apparent 
net profits but real net profits. This he ex- 
plained shortly afterwards in Union Gold 
Storage Co., Ltd. v. Adamson (3) by say- 
ing : a ee ea 
Si was dealing with a case in which the obliga- 
tion was, first of all, to ascertain the profits in a 


prescribed manner, after providing for all outlays 
incurred in earning them, and then to divide them.” 


An outlay incurred in earning the profits 
of the assessees here, was the remuneration 
payable to Messrs Wallace & Co. Itis not 
disputed that the Corporation could not earn 
profts or gains without secretaries, treasur- 
ers or managers. The Commissioner thought 
that Messrs. Wallace & Co., had an unusual- 
ly large measure of control and that they 
were outside the class of employees contem- 
plated by s. 10 (2) (vizi) (a), Income Tax Act. 
The Act does not deal with employees of any 
particular class nor contemplate the exclusion 
of any class, and the business of the Cor- 
poration does not become an agreement to 
share profits unless the expenditure incurred . 
in remunerating them. falls outside the 
scope of the later clause, s. 10 (2) (22), as being 
either capital expenditure or not incur-. 
red for the purpose of earning profits or 
gains. The limitation of the remuneration 
to 5 per cent. of the gross proceeds is similar 


(DIL R 19387) Bom. 591(600); 168 Ind. Cas. 769; ATR 
1937 P O 189; 31 5 L R 549; 1937 OL R 337; 1937 A L 
R 458; 9 R P C313; 3B R 541; 41C WN 869; 46 L W 
72; (1937) M W N 840; 1937 O W N 898; 39 Bom. L R 


1029; (1937) AL J 1059 (P O). 


(2) 54 M 69]; . 132 Ind. Cas, 619; A IR 1931 PC’ 
165; 53 LA 239; (1931) A L J 481; 35 OW N 895; 
(1931) M W N 201; Ind.. Rul. (1931) PO 203; 61 M 
L J 251, 33 Bom. L R 1263; 54 C-L J 381; 34 L W 234. 
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toan arrangement whereby remuneration is 
paid on the net profits. And since Jantary 
1937 the remuneration of a Managing Agent 
of a Company must be based on a fixed per- 
centage of the net annual profits of the Com- 
pany, in the absence of a special resolution 
of the Company: ‘see s 87-U of the ‘Burma 
Companies Act. It is clear from this:section’ 
that net profits means something quite differ- 
ent from what is expressed in Art. 77 here. 

“As in Union Gold Storage Ltd.. Co. v. 
Adamson (3) the question is not one of the dis- 
tribution of profits, but is whether a deduction 
for the remuneration of Messrs. Wallace & 
Co., has to be made in ascertaining what the 
profits are. We have been referred'to In 
the matter of Nrishingha Chandra Nandi 
(4).- There a Bench followed the ‘earlier 
dictum of Lord Macmillan with some reluct- 
ance, whilst his explanation of it in Union 
Gold Storage Co, Lid. v. Adamson (3) does 
not appear to have -been drawn to their atten- 
tion at all; and apparently what Lord Maug- 
ham has said very recently was not before 
them. In the following year Sir Wilfred 
Green, M. R., said in British Sugar Manu- 
facturers Ltd. v. Harris-(5), at p 2944 — 

“Once you realize that as a matter of construction 
profits may be used in one sense for one purpose and 
in another sense for another purpose. I think you have 
the real solution of the difficulties that have arisen in 
this case.” | 

It has been contended that this decision is 
based on the English Law of Income-tax. Be 
that as it may, the taxable profits or really 
net profits, can cnly be discovered .when 
every outlay has been provided for including 
expenditure out of income which has been 
incurred solely for the purpose of earning 
the profits or gains. What the Master of the 
Rolls said shows that it is necessary toiscru- 
tinize with care the sense in which the ‘word 
“profits” or even the phrase “net profits’ is 
employed. A sum whichis to be regarded 
as “net profits” for the purpose of ascertain- 
ing the remuneration of the agents of a: firm 
is only “met profits” in the different sense of 
being taxable, when such remuneration, can 
be classed as outside the scope of expendi- 
ture from income which is incurred solely 
for the purpose of earning profits. An illus- 
tration of this class of case is afforded by 
Gopinath Vir Bhan v. Commissioner of In- 
come Tax (6). - | 

It is- unfortunate that Art. 77 uses the 
words “met profits’ because when one looks 


(HIL R (1937) 2 Cal. 36;41 CW N 46. 

(5) (1938) 2 K B 220 (234); 107 L J K B 472; 21 Tax. 
Cas. 528; 159 L T 565;82S J 75.. . 

(6) (1938)6 IT R 234; 181 Ind. Cas. 462; A I B 1938 
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at the clause which states how they are to be 
ascertained, one finds that the outlay incur- 
red annually (for-the purpose of earning 
the profits) in- remunerating the Managing 
Agents is omitted. Various deductions are 
imade from the gross profits and the residue 
is called net;-but itis still not the real net 
profit or taxable profit. One further deduc- 
tion has yet to be made, and before this is. 
done, the sum arrived at is only the net sum: 
to be halved for the purpose of the deduc- 
tion. If it is more than 5 per cent. of the 
gross proceed, the latter amount is, by viture 
of the agreement, to constitute the remunera- 
tion: of Messrs. Wallace & Co. Once this de- 
duction has been made the real net profits 
come into existence and attract tax at the 
point. s T 
In view of the remarks of Lord Macmillan: 
in Union Gold Storage Co. Ltd. v. Adamson. 
(3) and of the later authority to which I have 
just referred which was not the subject of an 
appeal to the House of Lords,-I must respect-. 
fully dissent from the decision in In the 
matter of Nrishingha Chandra Nandi (4), 
Gopinath Vir Bhan v. Commissioner of In- 
come Tax (6), is as I have already remarked, 
clearly distinguishable from the present case - 
since there were additional ginning charges. 
for cotton which was not in the nature of an 
outlay made solely for the purpose of profits 
but were based upon profits to be ascertain- 
ed after the normal charges had been paid; 
and thus consituted an arrangement whereby 
to this extent the cotton ginning company 
entered upon an enterprise in the nature of a. 
joint adventure with the assessee. In my 
opinion the first question propounded to us. 
should, therefore, be answered in the nega- 
tive and the second in the affirmative. The. 
Commissioner of Income-tax must pay the 
costs’ of this reference. Advocate’s fee, 20: 
gold mohurs. The deposit will be refunded. 
Dunkley, J.—I am of the same opinion.. 
The case for the Crown is that the agreement 
between the assessees and Wallace 4 Co., is. 
an agreement for the division of profits; but 
in my view, when it is conceded, as it is. 
necessarily conceded, that the remuneration. 
of Wallace & Co., under the original Art. 77 
of the Articles of Association of the assessee. 
company was not in the nature of a division 
of profits, the case for the Crown falls to. 
the ground. The original Art. 77 provided 
that the remuneration of Wallace & Co., 
should- be commission of 5 per cent. on the: 
gross proceeds of the business of the asses- 
sees. The new Art. 77 provides that certain 
deductions shall first be made. from the 
gross_proceeds of the business and figure. 
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‘thereby arrived at (which figure is called for 
‘the purpose of this article “the net -profits of 
the company”), and: the: remuneration of 
‘Wallace & Co., shall -bẹ halt of such “net 
profits” but that this remuneration shal] be 
subject toa maximum of 5 per cent. of the 
gross proceeds of the business. The charac- 
ter of the remuneration therefore remains 
‘unchanged, but the method of calculation 
has been altered so as to give an additional 
advantage to the assessees. ‘The “net pro- 
fits” calculated under Art. 77 are not the 
same as the taxable profits for the pur- 
pose of the Income Tax Act. 


- I am, with the greatest respect, content 
‘to adopt the language of the Master of the 
Rolls in British Sugar Manufacturers Ltd. 
v. Harris (5), at pP.. 235* and il seems to 
me clear beyond any reasonable doubt 
that the agreement between the assessees 
and Wallace & Co., is merely an agreement 
under which, before ascertaining the divi- 
sible profits of this company at all, Wallace 
4 Co., are to receive upon a particular con- 
ventional basis a commission sum as remu- 
neration for their services. In order that 
it can be held in any case that there is 
an agreement for division of profits, there 
must be some sort of joint venture and 
there must be one single profit fund for 
all purposes, not two profit funds to be as- 
-certained for different purposes. The latter 
is Clearly the case here. ‘There is one pro- 
fit fund which has to be ascertained for 
the purpose of calculating the remuneration 
of Wallace & Co, and another and quite 
distinct profit fund to be ascertained (after 
the remuneration of Wallace & Co., has been 
fixed) for the purpose of calculating the 
profits divisible among the share- holders 
and or allocated to the general reserve 
fund. First an account has to be taken in 
accordance with the provisions of Art 77, 


in order to ascertain what is to be paid to. 


Wallace & Co. When that sum has been 
ascertained, that account ceases to have 
any further usefulness. Then a second ac- 
count has to be taken in order to ascertain 
the divisible profits, and in this second 
account the sum payable to Wallace & 
Co., must of necessity appear aS an expen- 
diture, or as the Commissioner of Income- tax 
prefers to call it, a “revenue charge.” 


In the order of reference (para. 6) itis 
admitted that the calculations must be. made 
in the above way when Wallace & Oo., are 
entitled to the maximum remuneration ‘per- 
missible under Art. 77, but the Commis- 
sioner appears to think that no such double 
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calculations are necessary, and that there 
is only. one single. profit fund, when the 
remuneration of Wallace & Co., does’ not 
reach the maximum. How such a fortuitous 
circumstance can after the whole character 
of the payment to Wallace & Co. I am un- 
able tounderstand. -It would seem that the 
Commissioner has fallen into error because 
he has failed to bear 1 in mind the clear dis- 
tinctidn between “net profits” as defined in, 
Art, 77 and ‘profits or gains” upon which 
income-tax is payable under s. 10, Income 
Tax Act. Clearly, the remuneration of Wal- 
lace & Co., is an expenditure incurred by 
the assessees ‘‘solely for the purpose of 
earning such profits or gains’ within.cl. (ix) 
of s. 10 (2), Income Tax Act. . 

Blagden, J.—l entirely agree, and will 
only add two observations of my own. The, 
first is that income-tax is not assessable on 
that part of a subject’s gross revenue which 
the subject chooses to term his“ ‘net profits.” 
Itis assessable on his ‘profits or gains” 
whatever they may be. The two things are 
not: necessarily indentical. Admittedly, in 
arriving at his “profits or gains” 2. e., assess- 
able income, the subject is entitled to deduct 
from his gross revenue, amongst other 
things, expenditure solely incurred for the 
purpose of earning profits, or gains, and no 
method of computing that expenditure can 
make its deduction unlawful. I also, think 
that this is made abundantly clear by the 
judgments of the English Court of Appeal 
—particularly, if I may say so, that of the 
Master of the Rolls—in . British Sugar _ 
Manufacturers Ltd. v. Harris (5), at p. 235*, 

My only other observation is this: It is 
quite plain that the assessee Corporation re- 
munerated Messrs. Wallace & Co. solely for 
the purpose of earning profits or gains. The 
firm of Wallace & Co., did not hold its pe- 
culiar position as part of the price exacted 
by Wiliam Wallace on his sale of his busi- 
ness to the Corporation in 1864. The pre- 
decessors of the present firm (i. e., those who 
then carried on business as Wallace & Co.) 
were not the vendors, nor can they have 
acquired that position as the nominees of the 
vendor since they already held that position 
before the sale. Given that such is the case, 
I think Mr. Clark is quite right in his sub- 
mission that there is no difference for the f 
purpose between the position of a managing 
agent and that of a managing director. The 
extent of the authority, or the liberality of 
the remuneration, of either is in my view 
completely irrelevant to the present ques- 
oS i 

Answer accordingly. 
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Miscellaneous Appeal-No. 181 of 199386 
| October 18, 1940 gp 
STONE, C. J. AND CLARKE, J. 

RAMGULZARILAL AND ANOTHER 
| —APPELLANTS 

VETSUS 


BHANUPRASAD—APRLICANT 
h _ — RESPONDENT i 

Civil Procedure Code (Act V of 1908), O.eXLI, 
7, 23—Remand order by Appellate Court on question 
of limitation—Whether implies confirmation of find- 
ings of trial Court on other questeons—Provincial 
Insolvency Act (IV of 1920), s. 54—Fraudulent pre- 
ference—Whether burden of proof has been correctly 
laid or not by lower Appellate Court, is question of 
law—Onus of proof—Transfer of all property by 
insolvent on eve of insolvency in favour of relative, 
in respect of old debts—Other acts of preference in. 
favour of other creditors— Onus to prove that trans- 
fers were not fraudulent shifts on to transferee—“ 
Surrender, if transfer—Transfer of his village share 
by insolvent by sale of proprietary right,and sur- 
render of occupancy rights—S. 54 operates on sur- 
render deed. 

From the fact that the Appellate Judge who passed- 
the remand order found it necessary to pass a remand 
order on the question of limitation he cannot be taken 
to have confirmed the finding of the lower Court, 
apart from the question of limitation. Every case of a 
remand must be considered on its own facts. 74 Ind. 
Cas. 597 (1), explained. [p. 528, col. 2.) f 

The finding of the lower Appellate -Court on the 
question of fraudulent preference would ordinarily be 
one of fact and outside the province ofthe High Court 
sitting in second appeal, but whether the burden of 
proof has been correctly laid or not is aquestion of 
law which-can be considered in second appeal. Ip. 
929, col. 1.) : 


Although the ónus to prove that the transfer is 


fraudulent is initially on the person applying for an-" 


nulment, yet where the evidence shows that with the ex- 
veption of a small residential house, the insolvent’ 
transferred all his property on the eve of bankruptcy 
and the transfers are in respect of the old debts and 
are made in favour of a relation and there is evidence 
of other acts of preference in favour of other credi- 
tor committed by the debtor shortly before or after 
the transaction impugned, these circumstances are 
quite sufficient to shift the onus of proof onto the 
transferees, [p. 932, col. 2.] 
[Case-law reviewed.] - 

_A surrender is certainly a transfer of an interest in 
property. Where the insolvent has tried to transfer 
the whole ofhis village share by the device of doing 
jt in two stages: (a) by selling the proprietary rights 
and (b) by surrendering the occupancy rights, the whole 
transaction has to be taken together and amounts to 
one complete transfer of the whole of the village 
share andthe deed of surrender is operated by s.: 54. 
[p. 932, col. 2; p. 533, col. 1.] ; 

Misc. A. from an order of the Court of the 
a Judge, Raipur, dated March 7, 
1938. 

R. B. M. B. Kinkhede, with Mr. A. R.. 
Kulkarni, for the Appellants. 

Mr.M. Adhikari with Mr. N. K. Banerji,’ 
for the Respondents. 


Order.—This isan appeal by the trans- 
ferees ofa 5 anna shareof a village,- The 


5217. 
transfer -was brought about by means of two 
documents, a sale-deed of the proprietary. 
rights-dated February 27, 1932, for Rs. 5,000. 
and a surrender deed of cultivating rights in 
sir fields, . effected two days later on Febru- 
ary 29, 1932, for Rs. 950, both documents 
being registefed on March 4, 1932. The 
Insolvency Court has annulled this transac- 
tion under s. 54 of the.Prov. Insol. Act. 
Three questions arise for consideration : 

(a) Whether the Insolvency Court having 
once held that the transaction did not: 
amount to a fraudulent preference was by: 
reason of a remand from the Appellate. 
Court entitled to alter its opinion and come 
to a fresh conclusion that it did ; as 

(bì Whether the finding that the transap- 
tion amounted to a fraudulent preference 
was correct on the evidence as it stands ; and 

(c) Whether the surrender of the cultivat- 
ing rights in sir was a transaction on which 
s. 54 of the Prov. Insol. Act could operate. 

In order to understand these questions it 
is necessary to state some facts and the pre- 
vious history of the litigation. The transfe- 
ror of the village share is one Banmali Lal, 
who before these insolvency proceedings 
commenced was a cloth merchant at Raipur. 


Sa = 


“He owned a shop in the Sadar - Bazar worth 


Rs. 6,000, a residential house worth about 
‘Rs. 1,000 and the village share with which 


. we are concerned, which we may take it to 
“be worth approximately the price which it 


has fetched viz., Rs. 6,000. His business was 
not a flourishing one and he ran into debt. 
The debts proved in his insolvency amount 
tosome Rs. 15,000. On December 13, 1931, 
he mortgaged his shop with one Balkishan 
Nathani, the consideration for the mort- 
gage being Rs 3,000 of old debts. The 
mortgage deed was registered on March 10, 
1932. On February 27 and 29, 1932, he 
executed the two-documents with which we 
are concerned in this appeal and registered 
them asstated on March 4, 1932. On June 
16, 1932, another creditor Bhanu Prasad 
presented a petition to adjudicate Banmali 
Lal insolvent. The three transactions which 
we have mentioned were set out in the peti- 
tion as the acts of insolvency which justified 
the petition. An order of adjudication was. 
passed on, April 11, 1933; before which date 
Banmali Lal appears alsoto have success- 
fully disposed of his stock-in-trade and mov- 
ables. Thus at the date of his adjudication 
he had only one house in his possession worth . 
about Rs. 1,000-and had got rid of his immov- 
able property worth .some Rs, 12,000. On 
December 23, 1933, Bhanu Prasad applied- 
to have all these three transactions annule- 
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led under ss. 53 and 54 of the Prov. Insol. 


Act. The Court took up the case of the’ 


mortgage of the house separately from that 
of the sale and surrender of the village 
. share. He’ passed orders in the case of,the 
village share on February 21, 1990, holding 
that the transaction fell neither under s. 53 
nor s. 04 and so he dismissed the applica- 
tion for annulment. Bhanu Prasad appealed 
to the District Judge against this order, but 
before the District Judge had disposed of the 
appeal on September 10, 1935, the lower 
Court on July 15, 1935, disposed of the other 
annulment application. in respect of the 
house property andin that case he held that 
the transaction fell under s. 54 but not under 
s..03 of the Act and so he annulled that 
transaction. -That case also went to the 
District Judge on_appeal and was dismissed 
on November 4, 1936, and a revision applica- 
tion .to the High Court was also dismissed 
on November 12, 1937. -That brought the 
contention to an end in respect of the house 
property, the finding being that it was a 
fraudulent preference which attracted the 
provisions of s. 54. Meanwhile on Septem- 
ber 10, 1935, the District Judge has remand- 
ed the matter of the village share in the fol- 
lowing terms; omitting unnecessary words : 

“It is argued on behalf of the appellant (Bhanu 
Prasad) that the debts for the satisfaction of which 
the two transfers were made were barred by limita- 
tion.- On the date of those transfers...... The learned 
Counsel for the respondents......stated that this point 
was not raised before the lower Court and...... that he 
had in his possession documents which clearly-show- 
ed that the debts were within limitation’ the date of 
the transfers...’ ` 

‘The question whether the -debts were barred by 
‘limitation on the date of the transfers is an important 
question and......without a proper decision on it the 
case cannot be decided satisfactorily...... on this point. 
I therefore......remand the case for proper pleadings 
on this point of limitation. Fresh opportunity should 
be given to the parties to lead evidence...’’ 

After remand the Subordinate Judge 
framed six fresh issues all of which dealt 
with the point of limitation and the appli- 
cants.. proceeded to give evidence bearing on 
that point alone. Then in spite of finding 
the point of limitation in favour of the 
transferees the trial Court re-considered its 
previous finding that the transfers were not 
a fraudulent preference, and on this occa- 
sion it held that they werea fraudulent pre- 
ference. . Before us learned Counsel for the 
appellant-transferees urged that this volte- 
face on the part of the lower Court was 
illegal ; it was only asked to find on a point 
of limitation and instead of confining itself 
to.that point it proceeded to re-consider its 
previous finding on the merits. Objection 
te-.thataction “on the part .ofthe-trial Court 
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was also made to.the lower Appellate Court 
whére the learned District Judge, who was 
a different officer from the Judge who pas- 
sed the order of remand, observed that the 
point was not devoid of force but that as his 
learned predecessor had not'set aside the 
lower Court’s order completely it must be 
presumed that he'was acting under s. 151 
of the Civil P. ©. and not under O. XLI, r. 
25, and so-he held that the case was open 
once more before the lower Court which was 
quite justified in coming to a different con- 
clusion if it thought it proper to do so. That 


. the lower Appellate Court was wrong in its 


view of the matter is the subject of the 
first of the three questions which we have 
set out atthe commencement of -the order 
aS requiring our consideration. 

Learned Counsel for the appellants con- 
tends that from the fact that Mr. Mangal- 
murti who passed the remand order found 
it necessary to passa remand order on the 
question of limitation he should be taken to 
have confirmed the finding of the lower 
Court, apart from the question of limitation, 
and reliance is placed on Sripat Singh v. 
fat Hariram (1) where their Lordships have 
held that where a remand was ordered-on 
one of the two points raised, any one which 


would have been sufficient to dispose of the 


case, the remand order must be deemed to 
have confirmed the decision on other point, 
The facts there however were very different 
from the facts before us. There the question 
was whether an application for execution . 
ofa decree was within limitation in. 1916, 
and in order to decide that question it was 
necessary to establish that there had been 
previous execution proceedings in 1904 and 
that the judgment-debtor had been served 
with notice of execution in 1916. The Judge 
of the lower Court considered the question 
whether there had been previous execution 
proceedings in 1904 and came to the conclu- 
sion that there had, but his judgment did 
not reveal whether he had considered the 
question as the judgment-debtor being sery- 
ed with notice in 1916. The High Court 
therefore remanded the case for a finding 
on this second point. Their Lordships of 
the Privy Council therefore observed that. 
the High Court must be taken to have 
agreed with the lower Court as to what. 
took place in 1904, because otherwise it 
would not have been necessary to remand. 
the casefor a finding about the service of 
notice in 1916. From our study of the case 
(1) A. I R 1922 P C51; 74 Ind. Cas. 597; 31 ML 
T 38: 25 °C’ W-N 7394 U PL R (PC)68; 16 L W 
447; -(1932) M W-N-671(P-G) = E 
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it does not appear to us that their Lordships 
intended to lay down any principle of 
universal application in Sripat Singh v. 
Rai Hariram (1). They appear to have 
been adverting only to the special circum- 
stances in the case before them. It seems to 
us that every case of a remand must be con- 
sidered on its own facts. Here Mr. Mangal- 
murti clearly had not at all considered the 
correctness of the lower Court’s findings; in 
fact he says: 


“The question whether the debts were barred by 
limitation on the date of the transfers is an important 


question and will affect the decision on other points.. 


Without a proper decision on it 
decided satisfactorily.” 


This shows that he was leaving the question 
undecided until he had the lower Court’s 
finding on the point of limitation before him. 
Jt was, therefore, the duty of his successor 
when the case returned from*the lower 


the case cannot he 


Court to decide the points which were raised ` 


in the appeal. Whatever was his view of 
the correctness or otherwise of the lower 
Court in re-opening the question whether 
the transfer amounted to a fraudulent -pre- 
ference, he still had to decide that question 
himself on appeal and he has decided it in 
favour of Bhanu Prasad. We are not, there- 
fore, concerned in this Court with the cor- 
rectness of the original Court’s action. In 
other words even though we proceed on the 
basis of the original findings of the Insol- 
vency Court on the question of undue pre- 
ference this makes no practical difference .as 
the finding that is binding on us as a find- 


ing of fact is the finding of the lower Appel- . 


late Court. 


We next take up the second question for 
determination and this is the real crux of the 
matter namely, whether the lower Appellate 
Court rightly decided the question of fraudu- 
lent preference. -This finding would ordin- 
arily be one of fact and outside our pro- 
‘vince sitting in second appeal, but’ in the 
present case the learned District Judge has 
decided it by reason of his view as to where 
the onus of proof lies since he considers the 
evidence to be unsatisfactory on both sides, 
_Whether the burden has been correctly laid 
‘or not is.a question of law. The learned 
District Judge has said in para. 6 of his 
judgment : os 
” “As regards the onus it ison the applicant, but it- is 
‘not a fixed onus and once it is shown that a creditor 
las been -preferred by the debtor on the eve of his 
_bankruptcy, the onus to prove. good faith is shifted on 
‘the transferee creditor. In the present case neither 
“party. has led.every-good evidence but the respondent 
has shown that barring a; house, Which also was at 
-the. same time. imortgaged by the insolvent, all. ths 
available property was transferred by him in favour 
of the appellants. These tiansfers were ‘effected on 
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the eve of bankruptey and it was. necessary for the 
appellant to prove the motive of'the debtor-in makin 
the transfers in their favour. The debtor was examin 
as N. A. W. 3 but he does not say a word as to why 
‘the transfers were effected by him. There is also no 
‘appreciable evidence of any pressure having béen 
brought on the insolvent foreffecting the transfers. 
The transfers thus for all pues appear to be a 
voluntary act‘of the debtor arid it amounts to a fraudu- 
lent preference.” . 

The learned Judge is quite correct that 
the burden is initially on. the applicant. 
That 18 now settled law, butis he correct in 
saying that the burden is shifted once it is 
shown that a creditor has in fact been pre- 


‘ferred on the eve of bankruptcy? He has 


not given any authority for his view but 
there are quite a number of authorities which 
support him as well as a number which “do 
not. Of those which support him we would 
mention In re Cohen (29, Official Receiver 
v. Kewalmal (3), Nechaldas v. Oficial 


Receiver (4), Dina Nath v. Labhu Ram (5), - 


Panmall Jesraj v. J. Maclead (6) and Rama 
Nanda Paul v. Pankaj Kumar Ghosh (7). 
On the other. side inter alia is the dissenting 
judgment of Pollock, M. R. in In re Cohen 
(2), which, being the opinion of so eminent 
a Judge, deserves great respect. In most of 


‘the cases to Which we have referred there 


are other cogent circumstances which have 
combined to satisfy the Court that the tran- 
sfer then under consideration was fraudulent 
or was not fraudulent as the case might be. 
In Johnson v. Fesenmayer (8), Sir J. 
Romilly M. R. observes, in a case which was 
a debtor’s petition : ; KP 
“Fraudulent preference is of two sorts; one is; when 
a man, op the eve of bankruptcy, knowing he is about 
to become bankrupt, of his own mere motion and will, 
sends to a creditor, informs him ofthe fact, and gives 
-him some property, in order that the creditor may 
obtain something for himself over and above that which 
he can get by proving under the bankruptcy that is a 
fraudulent preference. But it must proceed voluntarily 
from the bankrupt himself, for if the creditor comes 
and insists on being paid or on having security, the 
fact of the debtor giving way. and according to the 
“request does not make it a fraudulent preference... - 
The amount of pressure is not a matter of ver; 
considerable importance, because, to make the trans- 
‘action fraudulent, the preference ‘must - proceed volun- 
tarily from the bankrupt himself, which it‘does not if 
‘he be induced to doit by the’ pressure of the creditor 
whether it be much or little. S 
: ™ g * * , or ‘ 
In this ‘case I cannot see ‘anything to satisfy me 
that it is was voluntary, The letters shew that Fesen- 


(2) (1924) 2 Ch: 531. ` TE aa, coe 
(3) ALR 1926 Sind 123; 93 Ind. Cas: 879,” : 

_ (4). 107 Ind. Cas. 210. ee ee ee 
(5) AI -R'1932 Lah. 321; 137 Ind; Cas. 55; 33 P L 


R 255; Ind: Rul. €1932) Lah. 288. ` 


- "(65A TR 1935 bal. 190: 60 GL J 253.. -e 
= (7) I D R '@938).2 Cal '275; 178 Ind. Cas. 727; AIR 
1038 Cal. 417; 42 © W N.554:11 RC 397. 

(8) (1859) 25 Beav. 88; 53 E R569; SD Gak J 
13. a ee 2S 
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meyer was insisting that Archbutt should pay or secure 


In Smith v. Pilgrim (9), a solicitor, short- 
ly before absconding as an insolvent debtor, 
had given securities to the defendant, who 
was one of his clerks and a bona fide 
creditor. The bankrupt left on October 28, 
1872, having two days previously signed a 
declaration admitting his inability to pay his 
debts. The defendant had been pressing for 
. security. It was held, on a suit by the 
trustee in bankruptcy to set aside the 
securities a8 being a fraudulent preference, 
that the pressure and promise were suff- 
cient to rebut the presumption of a fraudu- 
lent preference arising from the circum- 
stances and would sustain the deeds even if 
the knowledge of the insolvency were 
brought home to the defendant. The learned 
Vice—Chancellor -who delivered the judg- 


ment in that case says ab p.134*: | 

“A debtor must not of his own mere motion, without 
pressure or application, give a security to a creditor on 
the eveof bankruptcy, and if he does, that 1s a fraudu- 
lent preference. But if there be any pressure or 
negotiation fora security on the part of the creditor, 
then the fact that the creditor knows the debtor to be 
in embarrassed circumstance is no objection to the 
validity of the security.” 


and at p. 136* there is the following passage ; 


«Tf there is a mixed motive, if the debtor is partly - 


influenced by a demand of the creditor, or by negotia- 
tions with him, the act is nota purely voluntary Act, 
and is nota fraudulent preference, although the creditor 
may be a friend whom the debtor wishes to prefer. 
Tn the present case, I think that there was a bona fide 
sean for security, and thena bona fide negotiation 
as to what the security should be; and though the 
debtor might know that he was hopelessly insolvent, he 
did not contemplate immediate bankruptcy, but was 
trying to stave it off,” . 
and then another passage at p 137 :* 

ʻo «Therefore I consider the law tobe settled that, 
if there be a bona fide negotiation foy security and the 
security be given on the very eve of the bankruptcy, 
‘and the person taking the security knows the debtor 


(9) (1876) 2-Ch. 127; 34 LT 408, 
*Pages of (1876)2 Ch.— [Ed.] 
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was hopelessly insolvent, the transaction is valid 
according to law, and that everything depends upon the 
bona fide of the transaction.” 


In In re Lake (10), a case of a creditofs 
petition, the petition was presented on June 
2, grounded on an act of bankruptcy com- 
mitted on the previous May, 17 and on 


June 27, a receiving order was made against 
-him and adjudication followed. The bank- 


rupt being a solicitor had committed a 
breach of trust of his clients money and 
deposited his own securities to make good 
the loss and it was admitted that through- - 
out May the bankrupt was hopelessly. insol- 
vent and that he was aware of his insol- 
vency also that he had committed similar 
breaches of trust in some thirty other trust 
estates and had attempted to make similar 
restitution in some cases but not in others. 
Vaughan Williams, L.J. in the Court of 
Appeal says : 

“Ifa manon the eve of bankruptcy makes a pay- 
ment toa particular creditor, the presumption immedi- 
ately arises that he makesthat payment with the 
dominant view of giving a preference to that creditor 
over his other creditors. There isnotneed for any 
evidence that that view was expressed in so many 
words by the bankrupt: it isa presumption which 
would arise from the transaction. Now then, suppose 
that, in addition to that fact of payment on the eve of 


-bankruptey, there is also proof thatthe money so paid 
was paid by the bankrupt in order to make good a 


breach of trust: in thatcase it appears to me that the 
presumption arising from the fact of that payment being 
on the eveof bankruptcy would cease to operate: it 
would be negatived. There prima focie it appears to 


me that, if you have no other considerations at all, 


the proper inference is that the presumption of an 
intention to prefer is dislodged, and the presumption 
isthe other way. Of course that presumption would 


_ not be conclusive; one must look round and see what 


other circumstances there are...... One has to look at 

the circumstances at the time, end see from them what 

his dominant view was”. 
The case of In re Cohen (2), so far as the 


opinions of the majority of the Court are 


“concerned supports the view of the learned 


District Judge, but Pollock M. R, in a dis- 


‘senting judgment is of a different opinion. 


In that case the bankrupt passed post-dated 
cheques to 108, creditors and on the day 
before the cheques matured paid off one of 
the creditors in cash taking back the cheque 
which had been sent to that creditor, Ona 
creditor's petition being presented the 
trustee in bankruptcy moved for the cancella- 
tion of this transaction as being a fraudulent 
preference. There was apparently no reason 
why the bankrupt should have selected this 
creditor for payment out of 108 creditors to 
whom he was indebted. Pollock M. R., 
having stated that the initial onus lay on the 
trustee to give evidence that the debtor’s 
domihant motive was to prefer the creditor, 


(10) (1901) 1 Q BD 710. wa 
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observes that evidence of kinship would 
prima facie discharge the onus upone the 
trustee. “There are other facts which do 
likewise; and if the onus is discharged, no 
doubt the debtor must then displace the 
prima facie evidence of a dominant inten- 
tion to prefer given by the trustee. This can 
be done by proving that the payment was 
mdde under pressure, or for one or other 
of the many reasons indicated by Phuilli- 
more, J., in In re Ramsay (11). But the 
trustee must discharge the onus that lies 
upon him. Has he done so here? No doubt 
all the attending circumstances should be 
taken .into account...... The fact that a 
number of cheques were’ sent out by the 
debtor on July. 20 does not appeal to be 
indicative of anything more than that the 
debtor expected to have means at his service 
with which to meet them when they fell due 
on July 31. No doubt there is the fact of 
the payment with its attendant result of 
preference on July 30, but there is no more. 
We are not at liberty:..to accept that fact as 
sufficient. I cannot speculate or surmise 1n 
order to supply the deficiency. Without 
evidence, the matter must be left where it 
is, unexplained, and without any character 
given to, or purpose proved in relation to, 
the mere payment...” The other two learned 
Judges who delivered judgments in that case 
considered that the onus had shifted to the 
transferee who had failed to discharge lt. 
After stating the facts Warrington, L. J. at 
p. 538* says: 

“The payment was purely voluntary. No threat of 
. proceedings had been held out by the appellants. No 
special consequences of an unpleasant nature, such as 
those the effect of which was considered in Sharp v. 
Jackson (12), from the non-payment of the debt were 
tobe apprehended. It was not long overdue. The 
debtor had only ten days earlier taken the step of 
sending to the 108 creditors post-dated cheques all 
payable on the same day July 31 -thus putting them 
allon an equality. Then on July 30,at a time when 
he must have already determined to give the notice of 
suspension actually given onthe next day, he selects 
the particular creditor and pays him in full with money 
which but for such payment would have been distribu- 
ted amongst the creditors generally. The conclusion 
seems to me to be inevitable. The payment being 
purely voluntary and the circumstances attending it 
being that I have described, Imust and do infer that, 
for some reason or another of which we are ignorant, or 
for no definite reason infact and for no other motive, 
he selected the particular creditors for preferential 
treatment, and therefore made the paymant with a 
view to preferring them. I can find no ruleof law 


which prevents me from drawing what seems to me 
an obvious inference.” : ` h 
It is true there is here nothing of any special nature 
(11) (1913) 2 K B 80 (85); 82 L JK B 526;108L T 
495; 20 Manson 15; 29T L R 225. ` 
(12) (1899) A C 419; 68 L J Q B866; 80 L T 841; 6 
Menson 264; 15 T L R 418. , 
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in the relations between the bankrupt and the parti- 
cular creditors tending to make probable a desire to 
prefer them. But the absence of such a circumstance 
which, if it were present, would make the inference 
easier, does not prevent its being drawn if the other 
circumstances lead to it.” 

his was in substance also the’ opinion 
of Sargant, L. J. At p. 544 “he says: 

“No case has been cited fous nordo I think any 
case can be found where a debtor in imminent expec- 
tation of bankruptcy has given a preference in fact 
to a particular creditor, which is apparently volun- 
tary and is wholly unexplained, and where that pre- 
ference in fact has been held good. To hold otherwise 
in this case would, in my judgment, be inconsistent 
with the whole course of decision in bankruptcy in 
such cases and would revolutionise the settled law in 


.. this respect... -...........4 clearer case of knowledge 


of immediate impending bankruptcy and ofa purely 
voluntary payment it would be difficult to imagine,’ 

Turning now to cases from India the view 

of the Sind Judicial Commissioner's Court, 
aS expressed in Official Receiver v. Kewal- 
mal (3) and Nechaldas v. Official Receiver (4) 
appears to be that the onusis in the first 
instance on the Official Receiver to prove 
that the dominant or the substantial or 
effective, though not necessarily the sole 
motive, the insolvent had in view in making 
such payments was to prefer that particular 
ereditor : ; 
“ But the onus is shifted on to the bankrupt to prove 
the contrary when he makes such payments on the 
eve ofhis bankruptcy. There is in sucha case no 
need for any evidence that that view was expressed iu 
so many words by the bankrupt. Where the reason 
of such payment remains unexplained, it is competent 
for the Court tohold that a prima facie case of 
fraudulent preference has been established and to act 
on ib.” 

In Nechaldas v. Official Receiver (4) a 
Bench of the same High Court considered 
that the onus is shifted if ib 1s proved that 
the insolvent made the payment or trans- 
ferred the property in discharge of an old 
debt and on the eve of bankruptcy. In 
Kashi Nath v. Official Receiver (13) the case 
of a debtor’s petition, the Allahabad High 
Court appears fo have. held the view that 
in view of the fact that the initiative came 
from the insolvent that would have been 
enough to shift the onus but forthe fact 
that a suit was pending against the Insol- 
vent on the part of the transferees and 
therefore their Lordships considered that 
there was pressure which saved the transac- 
tion from being a fraudulent preference 
In Dina Nath v. Labhu Ram (5) Addison, J. 
follows the Sind rulings, to which we have 
referred above, and comes to the same 
conclusion thai the mortgage being effect- 
ed on the eve of bankruptcy and in lieu 


" (3) ATR 1931 All, 142; 135 Ind, Cas, 117; 0930) 
ALJ 26; Ind, Rul. (1932) All. 5. eae 
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of an old debt it was for the mortgagee 
to establish that he brought pressure upon 
his debtor and if he failed to do so the 
transaction must be taken to be a fraudulent 
preference. In Chettiar Firm v. U Maung 
(14) a Bench considered a number of English 
cases, including Some of those which we 
have mentioned above, and came to the 
conclusion that it made a considerable dif- 
ference as to whether the insolvent was 
disposing of all his property or only a 
portion of his property. In Panmall Jesruj 
v. J. Macleod (6) the lower Court had 
found that the Receiver had failed to dis- 
charge the onus of proving fraudulent pre- 
ference. The High Court pointed that the 
lower Court had overlooked the very im- 
portant circumstance that payment was made 
very shortly befare the application for in- 
solvency was filed and this would show that 
undue preference was intended. That was 
also a debtor’s petition. Finally in Rama 
Nanda Paul v. Pankaj: Rie Ghosh (7) 
Mukherjea, J. observed : 


" If a debtor transfers a valuable property on the 
eve of insolvency to a creditor of his, the consideration 
being the past debt due to the creditor, an inference 
of undue preference can legitimately be drawn. But 
if the debtor approaches a creditor for a loan and sub- 
stantial advance is made by the latter who insists as 


a part of the same bargain, on the payment of 


the existing debt, the debtor consenting toit cannot 
be said to have voluntarily given preference to the 
creditor.” 


It appears to us in the light of the 
observations of so many learned Judges 
who have handled the matter that as regar rds 
the shifting of. the onus of proof some 
distinction should be made between debtors’ 
and creditors’ petitions. In the same class 
as debtor’s petition we would also. place 
those creditors’ petitions which are the result 
of acts of insolvency which leave no doubt 
but that the debtor is contemplating insol- 
vency as for instance, where he absconds or 
gives notice to his creditors. that he has 
suspended or is about to suspend payment. 
In such cases we think thatit would take 


- a smaller amount of evidence to shift the 


onus of proof on to the creditor who seeks 
to annul the transaction. Where, however, a 
creditor files a petition and puts forward as 
an act of insolvency the very transaction 
which he subsequently seeks to annul, then 
we think that something more than the 
mere making of payment on the eve of in- 
solvency is required, How much more would 
depend on the circumstances of the individual 
case. In the present case the evidence shows 
that with the exception of a small residential 


(AnA ILR 1934 pani 208; 153 Ind. Cas. 19; 7.°R 
"Rang, 193. 
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house the insolvent transferred all his pro- 
perfy on the eve of bankruptcy. The trans- 
fers which are before us were in respect 
of old debts and were made in favour of 
a relation, although not a close relation. 
Then again the mortgage of the house to 
Baikishan about the same time had already 
been annulled as a fraudulent preference 
and it has been laid down in In re Ramsay 
(1) that where a trustee in bankruptcy 
attacks a transaction between a debtor and 
his creditor as a fraudulent preference, 
evidence of other acts of preference in 
favour of other creditors, committed by the 
debtor shortly before or after the transac- 
tion. impugned, is admissible to show the 
debtor's intent. This was followed by 
Pollock, J., in Gopal v Bajirao (15). We 
consider that these circumstances were quite 
sufficient to shift the onus of proof on to 
the transferees. They have endeavoured to 
show that there was pressure, but evidence 
of such pressure consists only in the state- 
ment of Firturam (N.A. W. No. 2), a servant 
of the transferees, that they wanted to file 
a suit forthe amount due to them, but they 
had not issued any notice to the debtors 
they had only mentioned the matter orally. 
In the circumstances we are accordingly of 
the opinion that the learned Judge com- 
mitted no error of law in placing the onus 
of proof where he did and that his finding 
cannot be disturbed. 

There now remains the last point about 
whether the surrender deed was a transac- 
tion on which s. 54 could operate. For this 
learned Counsel for the appellants relies on 
Maroti v. Krishna Rao (16)and Nagoba v. 
A. V. Zinjarde (17). The former of these 
cases was nota case under the Prov. Insol. 
Act at all. The question was whether a 
surrender deed was an alienation within 
the meaning of r. 11, Seh. Il of the Civil 
P. C, For the purposes of the Insol. Act 
“transfer of property” has been stated in 
s. 2 (1) (f) to include a transfer of any 
interest in property. A surrender is certain- 
ly a transfer of an interest in property. 
Nagoba v. A. V. Zinjarde (17) is a case in 
which as a result of an order of adjudica- 
tion the insolvent’s property vested in the 
Receiver. The Court held that the cultivat- 
ing rights in sir could not vest in the 
Receiver because on theloss of the pro- 
prietary rights the insolvents became occu- 
pany tenants of their sir land. Such a case 

(15) I L R-(1937) Nag. 78; 167 Ind. Cas. 833; AIR 
1937 Nag. 117; 9 R N 224. 


(16) AIR 1925 Nag. -455; 89 Ind. Cas. 174. 
(17) 26 N L R46, 121 Ind. Cas. St; A IR 1929 


Nag- 3 338; Ind. Rul (1930) Nag. 86: 
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is quite different from the case before us 
where the insolvent has tried to transfer 
the whole of his village share by the device 
of doing it in two stages : (a) by selling the 
proprietary rights and (b) by surrendering 
the occupancy rights The whole transaction 
has to be taken. together and amounts to 
one complete transfer of the whole of the 
village share. ` ° 
Accordingly we see no reason to interfere 
A the findings of the lower Appellate 
ourt. 


The appeal is dismissed with costs. Coun- 
sel’s fee Rs. 50. 
s. Appeal dismissed., 
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RESPONDENTS 

-M ortgage—Mortgagee purchasing part of artoa 
property and claiming to enforce whole mortgage debt 
against remaining portion — Onus to show special 

circumstances whereby no part of mortgage debt was 
. extinguished — Purchase by mortgagee of portion of 
mortgaged property held extinguished mortgage debt 
pró rata — Subsequent mortgage- -renewal of earlier one 
—No evidence of mortgagee’s intention to keep alive 
earlier mortgage —Presumption — Fact that renewal 
. related onlyto part of mortgaged property, whether 
bar to keeping earlier mortgage alive — Practice— 
Pleadings — Relief — Mortgagee pleading every fact 
necessary to enable.him to succeed in suit —Held that 
Fact that mortgagee based relief only on second mort- 
gage did not deprive him of actual relief with respect 
of earlier mortgage as well. 

. If a mortgagee after a purchase by him of a part 
only of the mortgaged property, comes to the Court and 
claims ‘to eriforce his entire mortgage against the re- 
maining On of the property in respect of the wholé 
unabated’*mortgage debt, the burden must lie heavily 
upon him of showing that special circumstances existed, 
or that there was some form of special bargain in the 
particular transaction between him and the mortgagor, 
from which it must be concluded that no part of the 
mortgage debt was to be extinguished. [p. 537, col. 


.The mor tgagor first mortgaged his property for 
Rs. 2,000 an subsequently sold a part of itto the mort- 
gagee for Rs. 1,500 which was paid in cash by the 
mortgagee. There was no referencein the sale-deed to 
the earlier mortgage but the reasons of the mortgagor 
for raising the money were set out. The deed con- 
cluded as “from this day I have ceased to have any 
concern with the share and land sold and the said 
vendee has become and shall continue to bé the absolute 
and permanent owner’ in possession thereof. I, the 
executant, or my. heirs, neither have nor shall ‘have 
any concern with the ownership or possession of the pro- 
POLY cs aise : 
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Held, that the purchase was nothing but an ordinary 
purchase of an equity of redemption —an ordinary get- 
ting in by the mortgagee from his mortgagor of those 
surplus rights which remained with the mortgagor in 
congideration partly of a sum paid to him, representing 
the value of those rights, and partly of a pro rata extin- 
guishment of te mortgage debt. Consequently the 
mortgagee could not enforce the’ whole of his mortgage: 
debt against the remaining portion of the mortgaged. 
property. 128 Ind. Cas. 111 (2) and 137 Ind. Cas. 260 
(4), relied on. Bisheswar Dayal v. Ram Sarup (1), 
referred to. [p. 538, col, 1.] 

Where an earlier mortgage is renewed by the execu- 
tion of a subsequent mortgage the mortgagee has aright 
to extinguish the earlier mortgage ‘and a right to keep it 
alive. Inthe absence of any express evidence of his 
intention, the ordinary rule is that a person having 2 
right to act in either of two ways, shall be assumed to 
have acted according to his interest and consequently 
the mortgagee must be deemed to have intended to kee 
the earlier mortgage alive. The fact that the reneewa 
related only toa part of the property comprised in the 
earlier mortgage isno bar to keeping the earlier mort- 
gage alive. Gokaldas Gopaldas v. Puranmal Prem- 
sukhdas (5)and Adams v. Angell: (6), relied on. 


The mortgages filed a suit for the enforcement of the 

second mortgage in his favour which was the renewal 
of the first mortgage which was kept alive. Inthe suit 
an intervening mortgagee claimed priority over the suit 
mortgage inasmuch asthe relief in the suit was based 
on the second mortgage alone. The mortgagee had, 
however, pleaded every fact necessary to enable him to 
succeed in the suit : 
_ Held, thatthe fact thatthe mortgagee based his relief 
on the second mortgage alone did not deprive him of 
relief in respect of the first mortgage aswell, Con- 
sequently, he was entitled to claim priority over the 
intervening mortgagee. Gopal Chunder v. Herembo (7), 
referred to. 


F. A. from the EN of the: Second Sub- 
Judge, Gorakhpur, dated July 19, 1935. 


Messrs. Harnandan Prasad and Kamla- 
nandan Prasad eee) for the Appel- 
lant. 

” Messrs. Mukhtar Ahmad, C. B. Agarwala 


and R. K. S. Toshniwal, for the Respon- 
dents. i 


Judgment.—This | is a first appeal from 
a decree of the Second Subordinate Judge 
of Gorakhpur delivered on July 19, 1935, 
rather over five years ago. The suit was 
a mortgage suit and the circumstances 
are a trifle complicated. On March 26, 1913, 
Lala Batuk Sahai, who is defendant No. 1 
to the suit, executed a mortgage of two one- 
anna shares in certain property in the village ` 
of Madhorpur in favour of one ' Sheikh 


“Muhammad Husain, to secure a principal 


sum of Rs. 2,000 and interest thereon. I 
do not know why the mortgage was -taken 
in the name of Sheikh . Muhammad Husain 
as the mortgagee, but it is admitted for 
the purpose of the present suit that the real 
mortgagee was oné Maulvi Muhammad 
Mohsin Sahib, the brother of Muhammad 


Dot 


Husain. The next event in order of date is 
that onJune 15,1914 the same mortgagor, 
Lala Batuk Sahai, executed a second mort- 
gage of the same twò one anna shares in 
favour of the present appellant, Lala Him 
mat Sahai, whois defendant No. 4 to the suit. 
It covered all the sir and khudkasht lands 
which had been mortgaged under the mort- 
gage of 1913. ‘The next thing that happen- 
ed was thaton May 14, 1919 the mortgagor, 
Lala Batuk Sahai, sold to the mortgagee, 
Maulvi Muhammad Mohsin Sahib, one of the 
two one-anna shares which was subject to 
the mortgage of 1913. Itis the effect of this 
transaction which constitutes the bone of 
contention in this suit and itis necessary, 
therefore, that I should refer to its contents 
a little carefully. The document is before 
meas Ex. 12 on p. 33 of the record. In form 
it makes no reference at all to the mortgage 
of 1913 and on its face might be referring 
to an unencumbered property. It begins 
by setting out certain reasons why the mort- 
gagor desired to raise money and it goes 
on to explain that he has for these reasons 
“made a sale and permanent transfer of a 
one-anna share” inthe zamindari in ques- 
tion to Sheikh Muhammad Mohsin in con- 
sideration of the payament of Rs. 1,500 in 
cash by the purchaser to him, Rs. 400 of 
which was paid on or before the execution of 
the deed and a further Rs. 1,100 at the time 


of its registration. He went on to say: 

“From this day Ihave ceased to have any concern 
with the share and land sold and the said vendee has 
become and shail continue to be the absolute and per- 
manent owner in’ possession thereof. I, the executant, 
or my heirs, neither have nor shall have.any concern 
with the ownership or possession of the property...” 


Finally, he acknowledges the receipt of the 
full amount of the consideration in cash. So 
much, therefore, for the sale of 1915 of one 
out of the two one-anna shares mortgaged by 
mortgages of 1913 and 1914. In the year 
1920 there were two further mortgages, 
one in favour of defendant No. 5, Sheikh 
Kariman, and the other one in favour of some- 
body else, which is now vested in Sheikh 
Kariman alsc. Those mortgages affected the 
remaining one-anna share only. Finally, on 
July 22, 1925, came the further mortgage 
which is the one which has given rise directly 
to this suit. It is simple mortgage by the 


same mortgagor, Lala Batuk Sahai, together. 


with his son who this time is added as co-mort- 
gagor. Nothing, however, turns upon that. It 
begins by reciting the mortgage of March 26, 
1913 under which Rs. 2,000 had been borrow- 
ed. I should perhaps have said at an earlier 
stage that it was aterm of the 1913 . mort- 
gage that the principal money and interest 
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secufed thereby should not become payable 
for a.period of three years. It goes on to 
recite that the principal and interest under 
the 1913 mortgage had become due, and 
16 8ays: 

“As the period stipulated therein was for three 
years, which has expired, and the debt could not 
be paid as yet, and as repeated demands are being 
made p behalf of the creditor and I have got no 
money to pay and thereby redeem my share we, the 
executants, on our admission of the liability of the 
debt abovementioned, have made the creditor agreeabl 
to change the document...” | 

It then goes on to explain, in effect, that the 
principal and interest due on the 1913 mort- 
gage amounted to Rs. 3,300 and it proceeded, / 
in the form of a fresh mortgage, to charge the 
remaining one anna share with payment of 
that sum of Rs. 3,300 together with a further 
sum of Rs. 40, which may, I think, be 
taken to represent the expenses of the trans- 
action. The operative part ofthe deed actu- 
ally says: i 

“Accordingly both of us, the executants, have, of our 
free will and accord, changed the former document, 
and having added the present amount of debt therein, 
covenant that we shall pay up in full the amount of 
Rs. 3,340 to Sheikh Mohammad Mohsin, son of Sheikh 
Mohammad Gada Husain, deceased, resident of Mohalla 
Nizampur, Gorakhpur, within the period of three 
years without any hesitation, that till the payment 
the same rate of interest, i. e., 8 annas per cent. per 
mensem, shall be charged, and that in lieu of the 
principal amount and interest, our one anna zamen- 
dart share in the partitioned Mahal No. 2, with all 
the rights situate in Mauza Madhopur shall stand, as 
before, mortgaged and hypothecated.”’ 


Those were the materials upon which the’ 
suit was brought. The plaintiffs are four 
of the children of ` Maulvi Mnhammad 
Mohsin Sahib who had died in the meantime. 
Defendants Nos. 17-23 inclusive are his 
remaining children and, between them, it is 
admitted that they are entitled to all his 
rights as mortgagee in the property mortgag- 
ed by the mortgage of 1925 and the mortgage 
of 19138, so far as the latter is still in exist- 
ence and capable of taking effect. Defen- 
dant No. 1 isthe original mortgagor under 
the 1913 mortgage and one of the two mort- 
gagors under the 1925 mortgage, while defen- 
‘dant No. 2, Lala Adya Prasad, is the other of 
the two mortgagors under the 1925 mort- 
gage. Defendant No, 3 is an infant child of 
‘defendant No. 2 who is said to have acquired 
an interest in the property. Defendant No. 4 
‘who is the appellant in this case, is the mort- 


‘gagee under the mortgage of 1914 and it is 


‘with his interest in the property that this 
appeal is directly concerned. Defendant 
No. 5 is the mortgagee under the mortgages 
of 1920 and 1925 and he stands or falls by 
the decision whatever it may be, in respect 


of defendant No. 4. There are other defen- 
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dants but it isnot necessary for me to deal 
with them in any way. , < 

Now, to put the matter as simply as it 
can be put, the plaintiffs have brought this 
sult in the form of a suit to enforce the. 
mortgage of 1925 by asking fora mortgage 
decree for sale of the one anna share which 
18 comprised in it. They have been met by 
the contention of defendant No. 4, who is the 
appellant before me, first that his mortgage 
of 1914 has priority over the mortgage of 
1925 and secondly that whether that is so or 
not, the effect of the sale of the one anna 
share under the transfer of May 14, 1915 
was, not only to take that one anna share 
out of the security, but to extinguish half 
of the mortgage debt. The purpose of the 
plaintiffs in the suit is to obtain a mortgage 
decree against the one anna share comprised 
m the mortgage of 1925 in respect of the 
whole amount of the principal and interest 
which had been brought forward from the 
mortgage of 1913 of which the mortgage of 
1925 was a renewal together with the addi- 
tional Rs. 40. Asli have explained, defen- 
dant No.4 contends that as against him, 
it is impossible in the circumstances of this 
case, even assuming that the 1913 mortgage 
is still on foot in the sense that it can serve 
as a protection against his mortgage of 1914, 
for the mortgagee to contend that the whole 
of the mortgage money and interest secured 
by the 1913 mortgage is still outstanding. 
On the contrary, he says, the effect of the 
sale in 1915 was to extinguish so much of 
it as was proportionate to the value of the 
share sold and that, upon any footing, there 
can only now remain due, and there can 
only be a preliminary mortgage decree in 
respect of that proportionate sum. The two 
principal issues therefore in this appeal are 
first whether the mortgage of 1913 can be 
deemed to have been kept alive at all so as 
to serve the present plaintiffs as a protection 
from the appellant’s mortgage of 1914. and 
secondly whether, even if it can, it is open 
to the plaintiffs to claim a mortgage decree. 
in respect of the whole of the outstanding 
amount of principal and interest secured by 
the 1925 mortgage. 

Atthat point I propose to refer to the 
plaint. Now it must be admitted at once 
that, so far asthe actual particulars of the 
mortgage contained in para. (2) are concern- 
ed, the plaint is only founded upon the 
mortgage of 1925 and, so far as the actual 
relief is concerned, I think that in form it 
must be taken actually to ask only for relief 
under the 1925 mortgage. The plaint begins 


by stating that the plaintiffs and defendants | 
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Nos. 17-23 inclusive are the’ mortgagees of 
the property and by para. (2) it sets out the 
relevant particulars of the 1925 mortgage ex- 
pressing the mortgaged property to be a one 
anna share comprised therein. The actual 
amount of the principal and interest alleged 
to be outstanding is the sumof Rs. 5,250. 
Paragraph (3) deals with those of the defen- 
dants who are sald to be “subsequent 
transferees?” which includes the appellant 
in this appeal. Paragraph (4) is however 
ee and I propose to set it out in 

“4. First of all, under a hypothecation deed, dated 
March 26, 1913 defendant No. 1 borrowed Rs. 2,000 
and mortgaged his 2 anna share in Mouza Madho- 
pur.. Out ofthe 2 anna share mortgaged, he sold, 
under a sale deed dated May 14, 1915, his one anna 
share for Rs. 1,500 in cash, to the father of the plaintfis. 
Only a one anna share remained mortgaged under the 
former bond, which having Ween renewed and the 
mortgage debt due under it having been kept alive 
defendants Nos. 1 and 2 executed a hypothecation bond 
dated July 22, 1925, sued on in favour of the father 
of the plaintiffs and defendants Nos. 17 to 23. . Ac- 
cordingly the entire burden of the former debt has 
according to law, fallen on this one anna share, men- 
tioned in the bond, dated July 22,1925. The plaintiffs 
and defendants Nos. 17 to 23 are competent to realize 
their amount of debt from this one anna sbare. The 
period stipulated in the bond, sued on, was three 
years which haselapsed. Inspite ofrepeated demands 
defendants Nos. 1 and 2 orany other defendant has 
not paid Cit) till now, hence this suit.” 

Now that quite plainly pleads not only 
the existence of the 1913 mortgage, but 
also that the 1925 mortgage was a renewal 
of it and that it was the intention of the 
parties that the 1913 mortgage should be 
kept alive. It is, I think, important to 
realise that, because of the suggestion which 
has been made and with which I shall have 
to deal in due course that, inasmuch as the 
plaintiff actually only asks for relief under 
the 1925 mortgage, he cannot be heard in 
any way to setup the 1913 mortgage and 
to claim relief which involves, in substance, 
treating that mortgage as still alive. I 
point out at this stage that whatever the 
form of the plaint may be and in what- 
ever form the relief has been asked for 
para. (4) in substance and in fact does plead 
and does rely upon the continued , existence 
of the 1913 mortgage. 

Those are the facts, and I propose first 
to deal with the appellant’s contention that 
upon any footing only a proportion of the 
mortgage money secured by the mortgage 
of 1913, and now incorporated in the mort- 
gage of 1923, can be deemed to be outstand- 
ing because of the sale in 1915. For this 
purpose I am for tne moment assuming that 
the 1913 mortgage waskept alive. To put 
it shortly, what the appellant says is that, 
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when the one anna-share was purchased by 

the mortgagee on May 14, 1915, for Rs. 1,500 
. In cash, what the mortgagee was purchasing 
was the equity of redemption in that one 
anna Share and that, accordingly, there was, 
not only a merger of the morjgage in the 
security. in respect of that share, but that 
there was an extinguishment of a pro rata 
portion of the mortgage debt. To put that 
in other words, he says that the’ considera- 
tion for the purchase of the unencumbered: 
one anna share was not only the sum of 
Rs. 1,500 in cash but also the extinguishment 
ofa portion of the principal and interest 
Secured on the mortgage. I may say at 
this stage that it is common ground that 
the whole of that Rs. 1,500 was paid in cash. 

There have been a number’ of authorities 
which: have dealt with this and similar 
questions. I do not propose to refer to 
many ofthem but there are a few with 
which I must deal and the first of them is 
the Full Bench case in Bisheshwar Dayal 
v. kam Sarup (1). I do not myself think 
that this case.has any particular relevance to 
the actual question before me. In this case 
there was a mortgage of the, year 1885 in 


favour of ‘the plaintiffs or the plaintiffs’ 


predecessor-in-interest to secure a sum of 
Rs. 1,000. Inf.1893 a decree-holder who had 
a decree against the mortgagor put up the 
property for sale in execution and one- 
half of-it was sold, being purchased by the 
plaintiffs; who were the mortgagées, for 
Rs. 1,900. Now in that case it was, as I read 
this report, admitted by the mortgagees that 
their mortgage debt was extinguished to 
the extent of one-half. The real point in 
the case was that it was said against them 
that their mortgage was extinguished, not 
only to the extent of one-half but to the 


extent of the whole, upon the ground, as I. 


think, that the half which they had actually 
purchased was in fact worth asum equal to 
thé whole of the’ principal and interest ‘due 
upon. their mortgage and therefore they 
must betaken to. have -received the whole 
of it; The judgment.in this case is concern- 
edin pointing out the fallacy of that. What 
it establishes is that, in assessing what part 
of the mortgagé debt must be deemed to be 
satisfied you must have regard only to the 
value of the proportion of the mortgaged 
property sold to the value of the whole of the 
mortgaged property and not to the actual 
circumstance that what the mortgagee pur- 
chased was or may be,in fact® sufficient to 
satisfy the whole or some particular part of 
what was due'to him under the mortgage. 
(1) 22'A 284; A W N 1900,.69 (F Bhesr “osik 
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I have dealt with this case because it has ` 
been*freely relied upon in argument, but I 
do not myself think that it really deals with 
the same point as that with which I am con- 
cerned in this appeal. On the contrary, it 
appears to admit, upon the facts of the case, 
the very point which is in issue in this case. 
Its only relevance to this case is that it 
does appear to reĉognise that the riormal 
rule is that where a mortgagee is found to 
have purchased partof the mortgaged pro- 
perty and thus l , 

“the rights of the mortgagee and the mortgagor, as 


regards the portion purchased, become -vested in the 
same person” 


the result is | 

‘‘that a part of the mortgage debt is wiped out by 
reason ofthe fusion of interests, andthe balance only 
is recoverable fromthe remainder of, the. mortgaged 
propérty : vide p. 2907." . ah a 

A case, however, which illustrates much 
better the point to be determined here is 
Jasodha Kumar, v. Kali Kumar (2). In 
that case the defendant-appellant had mort- 
gaged five properties in favour of the - plain- 
tiffs; subsequently he sold one of those: pro- 
pertijes to the plaintiff-mortgagee for Rs. 200, 
On the same day, the plaintiff-mortgagee 
conveyed to the mortgagor another piece 
of land belonging to him for the same sum 
of Rs. 200. The plaintiff-mortgagee then 
brought a suit against the defendant to 
recover the entire mortgage-debt out of the 
remaining four- pieces of property. In other 
words, he contended that:no part of the 
mortgage debt had been extinguished by 
purchase by him of the piece of land for 
Rs. 200. The defendant, on the other hand, 
contended that the mortgagee was bound to 
allow him a proportionate reduction, the 
proportion being such an amount of the 
mortgage debt as was equal to the pro- 
portion in value of the land sold to the 
whole of the mortgaged property. The 
learned Judges of the Calcutta High Court 
who heard the appeal, then set out the prin- 
ciple in these words : they say: 

“Now the principle of law which should govern 
a case like the present is firmly established by in- 
numerable authorities.” It isnot necessary to refer 
toall ofthem except to the leading cases on the point. 
The point was carefully considered inthe Full Bench 
decision of the Allahabad High Court in Bisheshwar 
Dayal v. Ram Sarup (1) which followed .the Full 
Bench decision of the Bombay High Court in Lakhmi- 
das Ramdas v. Jamnadas Shankar Lal (3). In that 
case the mortgagee had purchased oneof the mort- 
gaged properties in an auction sale in execution of a 
decree. It was contended there on behalf of the 
mortgagor that the mortgagee should not throw 


(2) A IR 1930 Cal. 619; 128 Ind. Cas, 111; 34 CWN 
673; Ind. Rul. (1931) Cal. 31. oe i 
-- (3) 22 B 304 (F B). l 
- "Page of 22 A— [Hd] - 


1941 


the entire burden of the mortgage debt ee the 
remaining property but. was bound to allow ẹro- 
portionate reduction from’ the mortgage-debt. It 
was - held that if the mortgagee purchased , the 
equity of redemption he” must allow proportionate 
reduction of the value of the property purchased by 
him ; but where the circumstances under which the 
purchase was made show that it was pur chased free 
from all encumbrances, -the plaintiff can enforce his 
entire security against the remaining property.. The 
following principles seem to have been laididown in- 
that case on a consideration of all the authoritieston the 
subject : (1) that there is no distinction in ‚principle 
between a private sale and an execution ‘sale; (2) 


the real distinction as to the application of the’ ‘law: ; 


exists between a purchase of the equity of; redemp-: 
tion and a purchase of the entire interest in the ‘pro- 
perty ; (8) if the circumstances show that [the pur- 
chase by the mortgagee was a purchase of the entire 
interest free from all encumbrances, the mortgage debt: 
will not be extinguished to the extent of the original, 
charge born by the property purchased.” 

The learned Judges then went on to con- 
sider and, I think, they consider ib as a. 
guestion of fact whether in that particular 
case what the mortgagee had purchased was 
merely the equity of redemption or the 
whole of the property, and they came to 
the conclusion that what he had purchased. 
was the whole property and not merely the 
equity of redemption. They based that con- 
clusion upon the peculiar nature of the par- 
ticular transaction in that case, which was 
really an exchange. They found that the 
mortgagor by his conduct had impliedly 
agreed that he was receiving the full value 
of the property and that no portion! of the 
mortgage debt should be extinguished. kih 


Again, in Krishnachandra Bhoumik vV. 
Pabna Model.Co. Ltd. (4), two Judges of 
that Court affirmed the same principle. It 
appears to me that the real question, which 
one has to consider, can best be éxpressed 
in' the form of an inquiry whether, for the 
purpose of the purchase in question, the 
mortgagee-purchaser must, in the clrcum- 


starice of the particular transaction be taken ~ 


to-have had resort.to any part of- the mort- 
gage money as-part of the consideration for 
fhe purchase. -Í think that that is what is 
really meant. when -the distinction between 
purchasing an equity of. redemption and 
purchasing the whole of the mortgaged pro- 
perty is mentioned. - The equity of redemp- 
tion—assuming that term can be properly 
used in India—represents of course all that 
the mortgagor has left in him.and is there- 
fore all that he has.to sell and therefore it 
is at the first sight, I think, curious to find 
a suggestion that the mortgagor may be sell- 
ing something more. than the equity! of re- 
gemption. What; I think, hasto be! looked 


(4) 59 O 76; 137 Ind. Cas: 260; AIR 1932 Cal. ala; 
Tnd. Rul. (1632) Cal, 280. 
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abis whether; in, selling the equity of re- 
demption and thereby vesting in the mort- 
gagee the whole unencumbered interest in 
the property, the calculation of the pur- 
chage price takes into ¢ecount the value of 
that interest. which the mortgagee already 
has vested in him, namely ` the mortgaged 
interest. That is why, I think. it really. 
comes down; as the Calcutta High Court 
has in effect treated it, into a question of 
fact. . The question is what was bought. Did 
the’ mortgagee make an allowance for the 
mortgage money, or part of it, which was’ 
due to him, in calculating the consideration 
for the sale ? And, for the purpose of deter- 
mining that question, it is, I think, relevant 
to look at all the circumstances. and facts of 
thé case. - 

It must be conceded, „I think, that a age 
gagee, who purchases part of the mortgaged 
property, does so, in most cases upon the 
footing that he is. purchasing the equity of 
redemption only. He already has an interest 
in the property-by virtue of his mortgage 
and all he lacks is the equity of redemption. 
The common case is therefore, that he pur- 
chases from his mortgagor’ only: those sur-- 
plus rights which: still ‘remain with the 
mortgagor, that is to-say only the right to 
redeem. He thereby éxtinguishes the. mort- 
gage because the mortgage dnterest. and .the 
equity of redemption - “coalésce: in. his own 
hands. That is what. happens inta simple. 
case. Andin the vast majority-of‘cases no 


- further question arises bécause ‘the whole 


mortgage is put an end to;° It is only in a 
case in which part only of the mortgaged 
property is purchased that this difficult ques- 
tion arises, as to what has happened to the 
remainder of the mortgaged money. If a 
mortgagee after such a transfer as theré has 
been in this-case constituting.a purchase by 
bim of a part only of the mortgaged pro- 
perty, comes: to the Court and “claims. to 
enforce his entire ‘mortgage against the re- 
maining portion of the. property in respect 
of the whole. unabated mortgage debt. I 
think that the burden must lie heavily upon 
him of showing. that special circumstances 
existed, or that there was some form of spe- 
cial bar gain in. the particular transaction: 
between him and the mort gagor, from which: 
it must be concluded that no part ofthe 
mortgage debt was to be extinguished. That 
is what was done in the casein the Calcutta 
High Court to. which I have referred. Now, 
turning to the evidence in this ease, I find 
that it is verv scanty and that there is not 
a syllable in. it from first to last to ‘show, 
or:even to attempt to show, that the pur- 
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chase of 1915 was anything but an ordinary 
purchase of an equity of redemption—an 
ordinary getting in by the mortgagee from 
his mortgagor of those surplus rights which 
remained with the mortgagor in considgra- 
tion partly of a sum paid to hjm, represent- 
ing the value of those rights, and partly of 
a” pro rata extinguishment of the mortgage 
debt. If I am right in thinking that, the 
onus lay upon the plaintiff to establish that 
the whole of his debt remained outstanding 
then, in my view, he has signally failed to 
doso. The learned Subordinate Judge of 
Gorakhpur, however, appears to have taken 
an opposite view. He says : 

Where the mortgagee purchases the portion of the 
mortgaged property the deterrnination of the question 
whether the whole of the mortgage debt is chargeable 
On the remaining property mortgaged depends on 
whether the mortgagee purchased only the equity of 

redemption or the entire interest of the mortgagor 
and in the latter case no portion of the mortgaged 
debt is extinguished. The sale deed in favour of the 
plaintiffs’ father does not say that the property was 
being sold subject to any encumbrance. A two anna 
share had been mortgaged in 1913 for Rs. 2,000. In 
1915 half of it was being sold for Rs. I,500 paid in 
cash. It has already been mentioned that no portion 
of the consideration went to satisfy any portion of the 
‘mortgage money of 1913. The probabilities are that 
the entire interest of the mortgagor and not only the 
equity of redemption was being purchased.” 


Ihave some difficulty in accepting that 
conclusion as right. It is perfectly true that 
the sale deed on the face of it does not re- 
fèr to the mortgage at all, but the learned 
Judge appears to base his calculation upon 
the assumption that, if a two anna share 
was mortgaged in 1913 tosecure Rs. 2,000 
then Rs. 1,500, the amount actually paid in 
cash in this case, must be- taken to represent 
not merely the value of the surplus rights of 
the mortgagor, but the value of the whole 
unencumbered interest in the one anna share 
of the property. 
the Rs. 2,000 secured upon the two anna 
Shares in 1913 must necessarily have repre- 
sented its full value for security purposes. 
There is nothing to indicate that that was so. 
The property might well have been worth 
Rs, 5,000 or even Rs. 10,000 and indeed we 
find that it was of sufficient value to support 
a considerable second mortgage a year later. 
And, even so, the learned Judge only treats 
It as a “probability.” Having regard to the 
fact that, asI think the burden lay upon the 
mortgage to establish that the transaction 
was not .the normal transaction of purchas- 
ing the entirety of the property in the sense 
that I have explained, I do not myself think 
that this conclusion of the learned Judge 
was wholly justified by the evidence or by 
the facts of this case. Jor these reasons, 
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I have come to the conclusion, that upon no 
footing is it open to the plaintifis, in this 
suit, to charge the remaining one anna share 
with any part of the property secured upon 
the mortgage of 1913 and the interest attri- 
butable to that property in excess of one-* 
half. - I have, for this purpose, assumed that- 
the value of the one anna share sold in 1918 | 
was equal to the value of the one anne 
share which was not sold. It has not, up 
to this point, been suggested otherwise in 
this suit, and I do not propose at this stage 
to re-open that question. 
_ There is one other reason why I think 
that the conclusion I have arrived abis pro- 
bably the right one in the circumstances of 
this particular case. The appellant, in addi- 
tion to his contention with which I, have 
just dealt, goes on to point out that, if it is 
true thatthe effect of the 1915 sale was to 
throw the whole of the mortgage money on 
to the remaining one anna share, it puts a 
grievous additional burden on to that share, 
which is unfair to him as the mortgagee of 
it. He says, quite rightly that he took his 
mortgage in 1914, supposing that, as between 
themselves, both shares were rateably lable 
to bear the first mortgage, that is, of course 
as between the.two shares themselves and 
not as between the mortgagee and the mort- 
gagor. That was undoubtedly true, but he 
now finds, that by the voluntary act of the 
mortgagor—the act of selling one share— 
the other share, the one of which heis the 
second mortgagee, has become burdened to 
twice the extent thatit was burdened before. 
And he points out that that cannot possibly 
be done to his detriment as a second mort- 
gagee. I am considerably impressed with 
that argument and it confirms me in the 
view, | hadalready formed, that in the cir- 
cumstances of this case, at any rate, the 
plaintiffs cannot be assumed to have done 
that or be allowed tothrow upon the re- 
maining one anna share in priority to the 
appellant anything more than.that propor- 
tion of the principal and interest secured 
which I have already indicated. oon 
I now come to the question whether th 
mortgage of 1913 was kept alive at all. Ido 
not propose to deal with this at the same 
length because; in my judgment, the ques- 
tion is quitesimple. I need not recapitulate 
the well-known principles, which are de- 
rived from English equity and from English 
cases, relating to the keeping alive of secu- 
rities in certain circumstances, because those 
principles have been clearly recognized as 
part of the law of India by the Judicial Com- 
mittee of the Privy Council. I need not do 
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more than refer to the well-known, case in 
Gokaldas Gopaldas v. Puranmal Premsukh- 
das (5), in which their Lordships affirmed, 
or.re-affirmed,that those principles are appli- 
«cable in India as measures of equity, justice 
and good conscience. There is the well-known 
passage from the judgment in this case : 

“The obvious question to ask in the interests iof justice, 
equity and good conscience, is what was the igtention 
of the party paying off the charge? He had a right to 
extinguish it and aright to keep it alive. ‘What was 
his intention? Ifthere is no express evidence of it, 
what intention should be ascribed to him? ‘The ordi- 
nary rule is that a man having a right to act'in either 
of two ways, shall be assumed to have acted ‘according 
to his interest.” io 


I need not, I think, discuss the numerous 
authorities in which the same principle has 
been considered, and applied, in India since 
then. Nor need I discuss, the questions which 
have been. debated about the ‘‘re-birth” of an 
earlier security as part of a later transaction. 
I do not myself like these coined expressions. 
They appear to me misleading. The present 
case is a very simple one The mortgagee in 
1925 took a mortgage which was an obvious 
renewal—and, indeed, in terms was a re- 
newal—of an old one. The only addition was 
of a trifling sum which obviously represented 
the costs of the transaction. There 1s no 
actual evidence of what the intention was, 
and I havetherefore to consider what. inten- 
tion must be ascribed to him. - It was! to his 
obvious benefit that the 1913 mortgage should 
be kept alive, because it was the only'protec- 
tion he would have against any intermediate 
encumbrances of which possibly he had no 
notice. , 

I feel no doubt that the principle inAdams 
v. Angell (6), which has beem affirmed 
as part of the law of India in the 
case in the Privy Council to which I have re- 
ferred, is applicable here, and that the 1913 
mortgage remained on foot as a pro, tanto 
protection to the mortgagee of 1925 against 
any intervening encumbrances. Then two 
things are said against that. Itis said first, 
that, even if that is so, the mortgage of 1913 
can only be effective if, and to the extent that, 
relief under it would not be barred by any 
statute of limitation, assuming a suit were 
brought upon it. The answer to that is, I 
think, that in this case no.question under the 
Lim. Act arises in view, as the learned Judge 
has found, of the very obvious acknowledg- 
ment constituted by the deed of 1925 ' itself. 
The other point put on the appellant’s behalf 
in this connection is that there is a difference 
between the 1925 security and the 1913 secu- 
- (5) 10 C1035; 11 I A 126; 4 Sar. 543 (P ©). | 
A (6) (1877) 5 Ch. D 634; 46 L J Ch. 352; 36 L T 
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rity, which precludes the application of the- 
doctrine of Adams v. Angell (6). It 1s 
pointed out that, whereas the 1913 mortgage: 
embraced two one-anna shares, the 1920. 
mortgage embraces only one. I think the- 
short answer to that is-this. At the time when. 
the 1925 mortgage came into existence, the- 
1913 mortgage.did, in fact, embrace only one- 
one-anna share, because in 1915 the other- 
one-anna share had been sold and had dis- 
appeared. Even, apart from that however, 1. 
should not be able to agree that it 1s Impos- 
sible to keep alive a previous mortgage upon: 
taking a subsequent mortgage covering only- 
part of the same security. 

There is, I think, only one more matter 
with which I have to deal before disposing” 
of the appeal altogether. It relates to the- 
form of the suit. As I hate been at pains to: 
point out in an earlier part of this judgment,. 
the relief asked for by the plaint is, in form,. 
I think, relief by way of enforcement of the 
1925 mortgage only. And, I think that the 
decree in the suit is actually based upon that. ` 
footing. Now, in this case what actually 
happened was that the mortgagee came to 
the Court to enforce, it is true, his mortgage 
of 1925. At the same time, he did plead, and 
plainly pleaded, that he was still entitled to 
rely upon the mortgage of 1913. He was then 
met by the appellant with the mortgage of 
1914 for which he (the appellant) claimed 
priority. Thereupon, the plaintiffs had resort 
to the 1913 mortgage, as they had for eshadow-- 
ed inthier plaint, as a shield or defence 
against the appellant’s mortgage of 1914. In 
other words, the plaintiffs set up the 1913 
mortgage as being still alive. Technically, 
it seéms to me that what the plaintiffs are 
really enforcing in this suit is not the 1925 
mortgage alone, but primarily the 1913 morte- 
gage, which is still in existence, and, only 1n- 
a secondary sense, the 1925 mortgage to the 
extent to which their claim is not covered by 
the relief under the 1913 mortgage. I think 
that, technically speaking, the plaint should 
have claimed relief upon the footing of both: 
of the 1913 mortgage and the 1925 mortgage. . 

This, I think, is well illustrated by a case 
again in the Calcutta High Court, Gopal 
Chunder v. Herembo (7). That was a com- 
paratively simple case in which a mortgagor 
had mortgaged property toa mortgagee. He 
then mortgaged the same property to another | 
mortgagee, and finally he mortgaged it agaim 
to the former» mortgagee, who, eventually, 
brought a mortgage suit. There wes there- 
fore exactly the same position there as there . 
is in the suit before me. But the difference 

(7) 16 0 523. 5 
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is that he based his relief, not only upon the 
latter of his two mortgages, but upon the 
former one as well. That, I think, was un- 
‘doubtedly right, because, as I have 
pointed out, what he was really enforctng 
Was primarily the former of hés two mort- 
Sages. It will be seen from the form of the 
‘decree that was passed in that case, that what 
was.actually enforced was the former mort- 
‘gage together with the latter, to the exent 
to which it was necessary. Now, it is said 
in this case that for these reasons the plaint 
is defective, and that the plaintiffs ought not 
‘to have any relief, or, at’ any rate, that they 
‘ought to have no more relief than they can 
get strictly upon the 1925 mortgage. That, 
inmy judgment, is taking altogether too 
stTict à view. As I have more than once 
pointed out, ‘the plaintiffs, in their plaint, 
have actually pleaded every “fact necessary 

‘to enable them tg succeed in the suit. Their 
- Only mistake, if they have made -a mistake, 
is that, in framing the actual relief they 
- -asked for, they. have incorrectly stated it. 
The appellant has in no way been misled by 
‘this, and it would amount to a denial of justice 
, if I did not give'to the plaintiffs the relief to 
which they are actually entitled and to which, 
in my view, the form of their plaint entitles 
‘them, in all but the actual words in which 
they have asked for the relief, 

In the result therefore I must allow this 
appeal and set aside the de¢ree of thé Court 
below. A new decree will have to be drawn 


up. I shall first declare that, by virtue of the. 


sale effected by the. instrument dated May 
14, 1915, which is Ex. 12, in the proceedings, 
‘the plaintiffs and defendants Nos. 17 -23, res- 
‘péctively as mortgagees are only entitled to 
enforce the security constituted by the mort- 
gages dated March 26, 1913, and July 22, 
1925, to the extent claiméd in the plaint, 
after giving credit as from May 14, 1915, for 
the principal sum of Rs. 1,000, being half the 
‘principal amount secured on the mortgage, 
‘dated March 26, 1913, together with interest 
proportionate to that principal sum. And 
next, I shall declare that the plaintiffs are 
‘subject as aforesaid entitled to a mortgage 
‘decree or the balance of the principal and in- 
terest clamied by them in respect of the said 
mortgages dated March 26, 1913, and July 
22, 1925, respectively in priority to all subse- 
‘quent encumbrances created after July 22, 
1925, and upon the footing that’ the former 
of the said two mortgages was kept alive 
and remained on foot, hotwithstanding the 
execution of the latter of the two said mort- 
gages.- The remainder of the decree will be 
& preliminary mortgage decree, and I indi- 
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cate,that the proper form of the decree in 
this case is the one which is outlined in 
Gopal Chunder v. Herembo (7), at p. 529 and 
930. I, accordingly allow this appeal, set 
aside the existing decree, and direct a new 
decree to be drawn up in this Court accord- 
ing to the foregoing directions. The result 
of this appeal has been thatthe appellant has 
partiadly succeeded and has partially failed. 
I think the proper result is that there shall 
be no order as to costs either in the Court 
below or here. Tf there is any difficulty in 
drawing up the decree, the case can be res- 
tored to my list for the purpose of settling it. 
D. Order accordingly. 
- * Pagesofl6C—[Ed] 


PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT 
Civil Revision No. 111 of 1939 
| January 6, 1941 
ALMOND, J.C. AND Mir AHMAD, J. 
QAMAR DIN SAADUDDIN AND OTHERS— 
/ PLAINTIFFS—PETITIONERS 
versus ` 
Lr. K. S. ABDUL HAMID KHAN—. 
DEFENDANT— RESPONDENT 

Punjab Tenancy Act (XVI of 1887), s. 77 (3) - Suit 
not disputing question whether particular ‘haq’ is 
village cess but merely seeking decision as to plaintiff's 
liability to pay it, is triable} exclusively by Revenue 
Court — Whether person can bring suit in Revenue 
Court for declaration that heis not liablé to pay village 
cess. ~“ ance 5 . ° z . ks : 

Where a suitis cledrly one which is not “brought to 
dispute the question as to whether a particular “haq” 
is or is nota village cess but is one which is brought 
with a view to having a decision given as to whether 
the plaintiff individually is liable to pay that tax, it is 
triable exclusively by the Revenue Court. 175 Ind. Cas, 
769 (1), referred to. 


Quere.—It is doubtful whether a person can bring 
a suit for declaration in the Revenue Court, that he is 
not liable to pay a village cess. It appears to be con- 
templated by the Legislature that the plaintiff’s remedy 
in such a case is limited to defence in an action brought, 
by the village proprietor who is suing for. such 
cesses. i a 

C. R. from an order and decree of the 
Additional Judge, Peshawar, dated Febru- 
ary 18, 1939. 


Sardar Bahadur Raja Singh, for the Peti- 
tioners.’ i 


Sheikh Mohammad Shafi, for the Respon- 
dent. ` 


Almond, J. C.—In this case Lieut. Abdul 
Hamid Khan, the Khan of Zaida, obtained 
in the. Court of the Assistant Collector on 
June 1, 1937, a decree against Qamardin for 
Rs. 10 on account of hag tora which he 

| 


| 
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claimed as being a village: cess payable to 
him. Qamardin has now died and his r¢pre- 
sentatives have been brought on the record 
of this Court but for the sake of convenience 
will be referred to as Qamardin. Qamardin 
did not appeal against the decree of the 
Assistant Collector but on July 26, 1937, 
‘instituted in a Civil Court a suit for a decla- 
ration that he was a proprietor in the’ village 
and not a hamsaya of Lieut. Abdul Hamid 
‘Khan and was, therefore, not liable to pay 
the cess. The question of the jurisdiction of 
the Civil Court to hear this suit was raised 
by Lieut. Abdul Hamid Khan and was 
decided in favour of Qamardin by a pre- 
liminary order dated August 18,1937. ‘The 
Court then dealing with the merits of the 
suit granted Qamardin the relief he! prayed 
for on November 30, 1937, holding that the 
custom was against justice, equity and good 
conscience, An appeal was prefefred to the 
District Court by Lieut. Abdul Hamid Khan 
“and the learned Additional Judge relying on 
a judgment of the Privy Council reported in 
Mahomed Nawaz Khan v. Bhagata Nand 
(1), held that the suit was cognizable by a 
Revenue Court. He accepted the! appeal 
with costs and directed that if the plaintiff 
wished to pursue his relief he must take 
back his plaint and present it in a Revenue 
Court. Qamardin has presented this appli- 
cation for revision against the order of the 
Additional Judge. As the question was 
regarded as one of some importance! it was 
‘referred to a Bench. ! i 
Two points have been argued by learned 
Counsel for the plaintiff-petitioner. The first 
is that on the very decision of their Lord- 
ships of the Judicial Committee on which 
the learned Additional Judge relied this suit 
is one which is triable by a Civil Court and 
. the second. point is that even if it werelcorrect- 
ly held by the Additional Judge! to he 
triable exclusively by a Revenue Court, it 
“was his duty under s. 100, Ten. ‘Act, to 
“submit the record of the suit to this Court 
with a view to this Court making an order 


under sub-s. (2) of that section. He ‘further ` 


prays that if it is held that the suit is triable 
by a Revenue Court, action should now be 

‘taken by this Court under sub-s, (3) of s. JCO. 
In dealing with the first: point the learned 
Counsel for the petitioner has referred to that 
portion of the judgment of the Judicial Com- 
mittee at p. 221* to the effect that ` , 

(1) A IR 1938 PC 219, 175 Ind, Cas. 769; 65 LA 301; 
328 L R835:IL R (1938). Lah. 514; 1938 OL R 332; 
1938 AL R 645; 11 R.P C 35; (19388) M W. Nt 762; 4 B 
R 745; 1938 O W N 715; 68C LJ 36;,(1938)2 MLJ 
323; 1938 R D 662; 40 PL R 1040 (PO)... > 
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“had the buit brought in the Civil Court been a suit to. 


- declare that “haq buha” was not a village cess within 


the meaning of the Act of 1887 and that the Revenue. 
Courts had not jurisdiction in respect thereof, 
such: 8 suit could not have been regarded as incom-- 
petent.” - l . 

We are of opinion, Rowever, that the pre- 
sent suit doeg not come within the hypothe- 
tical circumstances to which their Lordships: 
referred in that judgment. The present suit 
is clearly one which is not brought to dis- 
pute the question as to whether “hag tora’ 
is or is not a village cess; it is one which is. 
brought with a view to having a decision 
given as to whether the plaintiff individually 
is liable to pay that tax and it comes pre- 
cisely within the scope of the decision given 
by their Lordships of the Judicial Com- 
mittee in that case. We, therefore, agree with 
the finding of the learned Additional Juége 
that the suit was triable hy a Revenue Court. 

There remains the question as to whether 
we should order the decree of the Subor- 
dinate Judge to be registered as a decree of 
a Revenue Court, and we are of opinion that 
there are no grounds for doing so in the pre- 
sent case. In the first place the plaintiff has. 
already had a decision on the question now 


‘in dispute from a Revenue Court. ln the 


second place we are doubtful whether the- 
plaintiff could bring a suit for declaration in 
the Revenue Court. Clause (j) of sub-s. (3) 
of s. 77, Ten. Act, refers to suits brought for- 
sums payable on account of village cesses 
or village expenses and does not refer to a 
suit for declaration that a particular person 
is not liable to such a cess. It appears to be 
contemplated by the Legislature that the 
plaintiff's remedy is limited to defence in an 
action brought by the village proprietor who. 
is suing for such cesses. For these reasons 
we arrive at the conclusion that the degree- 
of the Subordinate Judge should not be. 
registered in a Revenue Court. We accord- 
ingly dismiss this petition with costs: | ' 


S, Petition disniissea `. 





‘ALLAHABAD HIGH COURT -` 
Second Appeal No. 1271 of 1938 °°)” 
December 4, 1940- -5 7°" 
| BAJPAI AND Dar, JJ. °°" 
Mst. GAINDA KUER—Durenpant= * 
APPELLANT "700° 7) 03% 
= | versus | Wok. 
SARDU RAM—PL.aintir¥ AND OTHERS— | 
“DEFENDANTS—RESPONDENTS `` 
Hindu Law—Alienation+- Father —Antecedent dabts- 
tainted with. immorality or debts not in extitéence— 
Sons can question alienation—Manager+-Sale by, of 


‘family property—Legal necessity Purchaser paying: 
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-fair price—Part of price not proved to'have been 
-applied for necessity — Sale, if invalidated—Debts— 
Father— Satta transactions. if immoral — Debts in- 
-curred for such transaction—There must be evidence 
‘to connect debts with particular satta transaction. 

Under Hindu Law the father is entitled to mort- 

,gage or sell the family property for the payment of 
his antecedent debts when the other members of the 
“family are his sons only. At the same time if the 
-antecedent debts are tainted with immorality or if the 
debts have no existence whatsoever the father would 
be committing a fraud on the family and the sons 
would be entitled to question that alienation. [p. 544, 
‘col. 2.) © 

In cases, where the joint family property is sold 
‘by the manager of the family, if the sale itself is 
_justified by legal necessity, and the purchaser pays 
a fair price for the property sold, and acts in good 
“faith and after due enquiry as to the necessity for the 
-sale, the mere fact that part of the price is not 
.proved to have been applied to purposes of necessity 
wopld not invalidate the sale, the purchaser not being 
-bognd to see to the application of the price. The Courts 
‘should in such cases take a broad view of the situa- 
-tion and find out whether under that situation the 
:sala of the family property was the proper procedure 
„and if it comes tothe conclusion that the sale was a 
‘proper course then if.a portion of the sale considera- 
‘tion has not been applied for legal necessity, the 
“sale will be upheld unconditionally. The reason for 
‘this is that there would be a presumption that the 
‘balance ofthe sale consideration was applied for pro- 
„per purposes and the transferee would be entitled to 
take advantage of this presumption. 174 Ind. Cas. 
311 (3), relied on 142 Ind. Cas, 333 (2), explained. [p. 
545, cols. 1 & 2.] 

Assuming even that satta transactions are immoral 
and debts incurred in that connection by the father 
would not be binding onthe sons, there must be evi- 
‘dence to connect these debts with any particular satta 
‘transaction and general evidence to the effect that the 
-father was inthe habit of indulging in satta transac- 
tion is not enough. [p. 545, col. 1] 

S. A. from the decision of the Second 
‘Civil Judge, Saharanpur, dated March 8, 
1938. . 


Mr. G. S, Pathak, for the Appellant. 
Mr. B, R. Avasthi, for the Respondents. 


Bajpai, J—This is én appeal by Mst. 
‘Gainda Kuer and arises out of a suit for 
‘the cancellation of a certain sale deed. The 
plaintiff in the litigation was Sardu Ram 
and the principal defendant was Mst. Gainda 
Kuer. There were two other defendants 


‘Tarif Singh and Udho Ram, but they were. 


more or less pro forma. It appears that 
‘there was a man by the name of Jugal 
Kishore, He had three sons, Tarif Singh, 
‘Udho Ram and Sardu Ram, in strict order 
‘of seniority. On June 13, 1927 a sale deed 
was executed. by Tarif Singh and Udho 
Ram in favour of Mst. Gainda Kuer of 
certain house property. Tarif Singh in the 
sale deed purported to act on his own behalf 
and as the guardian of his minor brother 
Sardu Ram. He also called himself the 
karta of the family. The sale consideration 


~~ 
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was Rs. 15,800. The plaintiff Sardu Ram, 
within three years of his attaining majority, 
brotght the present suit against Gainda 
Kuer for the cancellation of the sale deed 
executed by his elder brothers Tarif Singh 
and Udho Ram and alleged that the sale 
was not justified by legal necessity and 


therefore the plaintiff was entitled to re- ` 


cover back his share in the property sold. 
By reason of certain admissions made by 
the partiesand by reason of certain amend- 
ments madein the plaint about which there 
is no controversy before us, the plaintiff’s 
Share in the property detailed at the foot 
of the amended plaint came to one-sixth. 
The trial Court went into the question of 
the existence and the legal necessity of the 
various items of the sale consideration and 
came to the conclusion that Rs. 1,500 alone 
was supported by legal necessity. The defen- 
dant Gainda Kuer after obtaining the sale 
deed made certain improvements in the 
house and these improvements were assess- 
ed by the trial Court at Rs, 4,200. The 
stamp ofa mortgage deed in lieu of which 
principally the sale deed was executed was 
for Rs. 185. The position, therefore, was 
that the plaintiff before he could recover 
his share of the property sold had to pay his 
proportionate liability in the improvements 
(Rs. 4,200) and in the item of sale considera- 
tion which was found tobe for legal neces- 
sity (Rs. 1,500) and a proportionate share of 
the expenses of the mortgage deed (Rs. 185). 
The plaintiff has to pay a sixth of all these 
items which comes to Rs. 955. The trial 


‘Court, therefore, on April 22, 1937 passed 


the following decree : 


“That the plaintifi’s suit for possession over the 
property detailed at the foot of the plaint as 
amended, is decreed subject to the plaintiff's paying 
to defendant No. 1 or depositing in Court in the 
ra defendant No. 1 Rs. 955 up to July $l, 


It also passed an appropriate order re- 
garding costs. On appeal to the lower Appel- 
late Court the learned Civil Judge confirmed 
the decree of the trial Court and dismissed 
the appeal filed by the defendant. He fur- 
ther directed that the plaintiff respondent 
should pay thesum of Rs. 955 till May 8, 
1938. The defendant Mst. Gainda Kuer has 
come to this Court in second appeal, and 
Mr. Pathak has argued the case on behalf 
of’ the appellant with great ability. We 
have made it clear that Jugal Kishore was 
the father of the plaintiff Sardu Ram and 
of the two pro forma defendants Tarif 
Singh and Udho Ram and that the sale was 
made by these two persons on June 13, 
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1927. The sale consideration of Rs. 15,800 is 
made up of the following items : A 
Rs, 
(4) Paid in cash at the time of regis- 
tration we «=, 00) 
(24) Earnest money ; 250 
(iit) Left with the vendee for payment 
to Shambhu Des and Tulsi Ram in 
satisfaction of their mortgage deed, . 
dated December 8, 1922 ... 12,000 
Total 15,800 


The lower Appellate Court in agreement 
with the trial Court has come to the con- 
clusion that legal necessity has not been 
proved in respect of Item No.1 ofthe sale 
consideration, namely Rs. 3,550. It has also 
held that Rs. 250 said to be paid as earnest 
money was not paid in order to meet the 
expenses of execution and registration of 
the sale deed and therefore that item was 
also not supported by legal necessity. It 
then proceeded to discuss the last item of 
the sale consideration, namely Ks. 12,000. 
This sum was due on the basis of a mort- 
gage deed of Rs. 10,000 executed on Decem- 
ber 8, 1922 by Jugal Kishore and Tarif 
Singh. The mortgage in its Inception was a 
usufructuary mortgage, butit is clear that 
the mortgagees did not enter into possession 
of the mortgaged property because in the 
course of five years when the sale deed was 
executed interest was calculated upon it and 
the mortgage money swelled to Rs. 12,000. 
We may therefore take it that the mortgage 
of December 8, 1922 was for all practical 
purposes a simple mortgage carrying inter- 


est. The mortgage consideration is made 
up of the following items: 
Rs. 
(4) Cash at the time of registration 200 
(iz) Left with the mortgagees for pay- 
ment to Bahu Mal and Asa Ram o 800 
(iit) Left with the mortgagees for pay- 
mont to Gopi Chand .. 41,415 
(iv) Left with the mortgagees for pay- 
ment to Shambhu Nath (one of the 
mortgagees) aia 1,500 
(v) Left with the mortgagees for pay- 
ment to Tulshi Ram (one of the 
mortgagees) «» 3,200 
(vt) Left with the mortgagees for pay- 
ment to Tulshi Ram (one of the 
mortgagees) we 2,100 
(viz) Received prior to registration 185 


— el 


Total 10,000. 


When we said at an earlier stage that 
Rs. 1,500 was found to be for legal necessity 
_ we were really referring to an item in the 
mortgage consideration and we again were 
referring toan item of the mortgage con- 
sideration when we referred to Rs, 185. The 
trial Court was of the view that Rs. 200. taken 
in cash atthe time of registration had not 
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been proved to be for legel necessity and the 
lower -Appellate Court also came to the same 
conclusion. As regards the next item of 
Rs. 800, the trial Court was of the definite 
view that no legal necessity existed for this 
item and in passing it observed that Jugul 
Kishore’s daughter was married to Asa Ram 
who and Bhaomal were own brothers and 
therefore it was absurd to suppose that a 
father-in-law would borrow from his own son- 
in-law. There is therefore some leaning of 
the trial Court to the view that the debt did 
not exist at all. The lower Appellate Court 
did not express any opinion on the question 
of the existence of this debt but said that 
there was a complete absence of evidence 
of legal necessity in respect of this item 
of Rs. 800 which was said to have been bdr- 
rowed to pay of some oral debts. As re- 
gards Rs, 1,415, the trial Court observed that 
the promissory note in favour of Gopi Chand 
was not produced and there was no evidence 
at all regarding legal necessity of this pro- 
missory note. It also said that even the 
existence of this debt was not proved as 
defendant No. 1’s karinda’s statement on this 
point was not sufficient at all. 

The lower Appellate Court did not say 
anything about the evidence given by the 
karinda of Gainda Kuer but simply upheld 
the finding of the trial Court that legal neces- 
sity in respect of this item of Rs. 1,415 was 
not proved. The next item of Rs. 1,500 was 
held to be for legal necessity by both the 
Courts. As regards the sums of Rs, 3,200 and 
Rs. 2,700 left with the mortgagees for pay- 
ment to Tulshi Ram, the Gourts below were 
of the opinion that no legal necessity had 
been established because if the money was 
said to be employed for purposes of the shop 
of Jugal Kishora and Tarif Singh, then the 
evidence was not credible inasmuch as the 
shop wasalways yielding a profit but as 
Jugal Kishore and Tarif Singh engaged them-: 
selves sometimes in wagering and specula- 
tive transactions the money was probably 
needed for those purposes and therefore it 
could not be said that these sums had been 
utilised for legal necessity. The last item 
of Rs. 185 was received prior to registration 
and was utilised for the purposes of stamp 
and registration. 

With the exception of Rs. 200 taken in 
caSh atthe time of registration and Rs. 185 
received prior to registration for purposes of 
stamp, etc., the remaining items were all 
antecedent debts, in the sense that they . 
were left with the mortgagees for payment 
either to certain prior creditors or of certain 
prior debts of the mortgagees themselves, 
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Tt was contended strenuously on behalf of 
the appellant that the entire mortgage con- 
sideration therefore constituted an antece- 
dent debt and Jugal Kishore (father of Tarif 
Singh, Udho Ram-end Sardu Ram) was 
perfectly entitled to mortgage the family 
property in order to clear off*his antecedent 
debts. This proposition of law is well sup- 
ported by authority and itis clear that the 
father can mortgage or sell the family pro- 
perty in order to pay off his antecedent 
debts. The mortgage of 1922 was therefore 
a valid item in the sale consideration of June 
13; 1927. This sale, however, was not by 
the father but by the manager of the joint 
Hindu family consisting of himself and his 
two brothers Udho Ram and Sardu Ram. 
‘Amybody who takes a document of sale 
from a manager is not in the same happy 
position as a person who takes the'sale deed 
from the father in lieu of antecedent debt 
of the father where the family consists of 
the father and his sons or grandsons. Mr. 
Awasthi on behalf of the plaintiff-respon- 
dent has arguéd that the mere fact that the 
sale was executed by the brother and not 
by the father renders the sale deed subject 
to the infirmity that the vendee has got to 
establish legal necessity for every item of 
the sale consideration. The proposition just 
contended for on behalf of the respondent 
is valid as far asit goes but it omits to notice 
that the mortgage deed was a valid mortgage 
deed ‘which the father could execute inas- 
much asit was for antecedent debts. In the 
well known case in Brij Narain Rai v 
Mangla Prasad (Y) certain propositions were 
laid down and two of them are as follows: 
(1) If he is the father and’ the reversioner are 
the sons he may, by incurring debt so long as ib is 
not for an immoral purpose, lay the estate open to 
be taken in execution proceeding upon a decree for 
payment of that debt. (2) If he (the father who is 
alienating the property) purports to burden the 
estate by mortgage, then-unless that mortgage is to 
discharge an antecedent debt, it would not bind the 
estate.”’ 

The position, therefore, is that the:mort- 
gage of December 8, 1922, as it was executed 
by J ugal Kishore when the family consisted 
of himself and’ his sons, was a valid mort- 
gage binding on the estate because it was 
executed i in order to pay off antecedent debts 
of his own, and it is not necessary to consi- 
der the ‘items of the mortgage, consideration 
with meticulous care and find out if they 
aTe ‘supported by legal necessity because that 


(1).46'A 95; -77 Ind. Cas. 689;‘A1,R 1924-P C50; 
51I A129: 21A L J- 931; 46ML -J 23: 53 P L T1: 
230 W N 233; (1924) M W N 68;.1) L W72: 
2 Pat, L R41; 10 OKA LR 82; 33M. T 457; 26 
Bom. Ù R 500: 11 OL J 167;1 0 WN BP OA 
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doctrine does not apply and is subordinated 
to éhe other doctrine of Hindu Law, namely 
that the father is entitled to mortgage or sell 
the family, property for the payment - ‘of his 
antecedent debts when the other members of 
the family are hissons only. Atthe same 
time it is clear that if the antecedent..debts 
are tainted with immorality or if the debts 


have no existence whatsoever the father 


woul be committing a fraud on the family 
and the sons would be entitled to -question 
that alienation. We now propose to scruti- 
nize the items of the mortgage consideration 
in the light of the above observations, As 
we said before, Rs. 200 was cash taken at 
the time of registration by the father him- 
self. .This does not constitute an antecedent 
debt and the Courts below have held that this 
was not supported by legal necessity either. 
As regards the next sum rof Rs. 800-:the trial 
Court had some doubts regarding the exist- 
ence of the debt itself but gave a definite 
finding that it was not executed for legal 
necessity. The lower Appellate Court said 
nothing about the existence of the debt 
but contented itself with observing that the 
debt was not supported by legal necessity. 
We hold fhe view that legal necessity for 
this item had not to be established by Gainda 
Kuer in the present case (when we are saying 
this we wish to point out that this should not 
be accepted literally but subject to what we 
shall have tosay later on). The lower Ap- 
pellate Court has not said whether this debt 
existed or not and as we are remitting cer- 
tain issues to the lower Appellate - Court we 
shall have to remit one issue in connection 
with this item. As toltem No.3 of Rs. 1,415, 
the trial Court again was in doubt as to its 
existence but supported its judgment by 
finding that it was not for legal necessity. 
The lower Appellate Court has only looked 
at the legal necessity aspect of this item and. 
has héld thet it is not supported by legal 
necessity. “It has not found whether this 
debt existed in fact or uot and we shall have 
to remit an issue in connection with this 
item as well. Rupees 1,500, as we have ob- 
served several times, . was, taken for legal. 
necessity, and although it was not necessary 
to establish legal necessity we accept the 
finding of the Courts_below on this point, 
that is to say, this item is valid—Rs. 3,200: 
and Rs. 2,700 are antecedent debts and the 
sons could have got rid of the mortgage of. - 
December 8, 1922, so far as these, two items. 
“were concerned only on connecting them 
with some kind of immorality. 
~ Assuming even that satta transactions’ are- 
immoral and debts incurred in’ ‘that’ connec-- 


£ 
N 


1941. - : 
tion by the father would nob be binding on 


the sons, there is no evidence in the present, 


case to connect these debts with any parti- 
cular satta transaction and.general evidence 
to the effect that the father was in the habit 
of indulging in satta transaction is not 
enough, and it is not necessary to remit any 
issue In connection with these two items. 
They must be considered valid. The last 
item of Rs. 185 was received prior to “regis- 
tration and was inconnection with the ex- 
penses of. stamp, etc. We have thus discuss- 


ed all the items of the ‘mortgage deed and. 


we think thatin the view which we take of 
the case it is not necessary to remit any issue 
regarding the sums of Rs. 3,200 and 
Rs. 2,700. In our judgment, if the items 
constituting the mortgage debt have an exist- 
ence in‘ fact, then the father Jugul Kishore 
was entitled to execute the mortgage and to 
bind the estate by the mortgage. If, how- 
ever, any of the items of the mortgage debt 


have no existence in fact or are in any way. 


tainted with immorality different considera- 
tions. would follow and equities might have 
to be adjusted. The validity of the mort-. 
gage deed as a whole will be considered 
when we have received findings on the issues 
that we shall remit. 

' This leads us to a consideration of the 


validity of the sale deed itself which, as we 


said before,-is dated June 13, 1927. ` It was: 
executed in lieu of certain considerations 
which we have held to be not for legal neces- 
sity ; it was executed in lieu of the mortgage 
deed of 1922 which to a great extent, accord- 
ing to our findings, was a valid transaction 
and which might or might not turn out 
valid to the remaining extent. That depends 
upon the findings. that we shall receive. 
The manager of the family, therefore, 
thought fit on June 13, 1927, along with his 
adult brother to execute the sale deed. -We 
do not agree with the broad contention taken 
on behalf of the respondent that Tarif Singh 
was not entitled to execute the sale deed at 
all, and that the only person who could have 
executed the sale deed was the father’ Jugul 
Kishore, nor do we.think is that contention 
supported by the Full Bench case in 
Chiranjt Lal v. Bankey Lal (2).¢ In that 
case ib was not argued on behalf of the 
transferee that the alienation made by the 
manager (who was not the father) ‘was on 
the whole supported by legal necessity. _ As 
has been observed by Mullain his Hindu 
Law, Edition 9, at p. 279: 

“Cases frequently arise in which joint family pro- 
" (2) (1933) A L J 123; 142 Ind. Cas. 333: A IR 
1933 All. 273; 55 A 370; Ind. Rul. (1933) All. 104 (F B.) 
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perty is sold bythe manager of the family for -legal 
necessity, but the whole of the price is not proved to 
have been applied.to purposes’ of necessity, and the sale 
is challengsd on that ground by the other members of- 
the family. In such cages, if the sale itself is.. 
just{fied by legal ‘necessity,’ and the purchaser pays a 
fair- price for the- property sold, and acts -in good 
faith and after ue enquiry as to the necessity for the 
sale, the mere fact that part of the price is not proved 
to have been applied to purposes of necessity would not 
invalidate the sale, the purchaser not being bound to 
see to the application of the price.” 


cases like these the real question to 

be considered is whether the sale itself was 
justified by necessity. We might expand’ 
this proposition a little more and point out 
that what Courts under these circumstances 
ought to consider is to see that with the exis- 
tence of certain pressure what action: a 
prudent manager ought to take. H that 
pressure can be averted hy other methods, 
those other methods ought to be availed of, 
but if the pressure cannot be averted except’ 
by sale of the property the “Manager would’: 
be entitled to sell the property and Courts: 
should not look with meticulous caré whe- 
ther the bulk of the consideration was uti- 
lised for legal necessity and whether if some 
portion of the consideration is found to be 
not applied for legal necessity certain con- 
ditions ought to be imposed, but the Courts 
should take a broad view of the situation and 
find out whether under that situation the 
sale ofthe family property was the proper 
procedure and if it comes to the conclusion 
that the sale was a proper course then if a 
portion of the sale consideration has not been 
applied for legal necessity, the sale will be 
upheld unconditionally. The reason for this 
is that there would be a presumption that 
the balance of the sale consideration was ap- 
plied for proper purposes and the transferee 
would be entitled to take advantage of this 
presumption. In Ram Singh v. Sri Charan, 
(3) a -Bench of this Court took the view that 
“since there was a debt whichthe sons were bound 

to pay and which could not be paid otherwise than 
by sale of the family property, there wasa case of 
legal necessity which justified the sale by Pitambar 


(manager) of so much of the property as was sufficient 
to satisfy the debt.’ 


This, we think, lays down the correct law 
and does not in any way militate against 
the view taken by this Court in Chiranji Lal 
v. Bankey Lal (2). As weare .Temitting an 
issue on this general aspect of the case, the 
lower Appellate Court will, be well advised 
to study the cases which have been referred 
to by Mulla in his Hindu Law, Edition 9, at 
pp. 196 and 279. For the reasons . given 
above wwe remit the following issues to .the 
lower Appellate Court. "The parties willbe 

(3) (1938) A LJ 12; 174 Ind. Cas. 311; A I R1938 
All, 147; 1938 AL R 267; l0 R A 558. ` 
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at liberty to adduce additional evidence re- 
levant to:those issues . except where we say 
that the evidence already on the record will be 
| sufficient. Evidence might be recorded either 
by the lower Appellate Court or by the tfial 
Court, but the findings must be*the findings 
of the lower Appellate Court. Three months 
are allowed for the return of findings and on 


return of findings the usual ten days will. 


be allowed for objections. The issues that 
we remit are: 1. Were there some oral 
debts payable to Bahu. Mal and Asa Ram 
at the time of the mortgage of December 8, 
1922, for which Rs. 800 were left with the 
mortgagees for payment of Bahu Mal and 
Asa Ram? 2. Was there a debt due by 
Juul Kishore and Tarif Singh to Gopl 
Chand amounting to Rs. 1,415 when the 
mortgage of December 8, 1922, was execut- 
ed? “These two issues will be decided on the 
evidence on the record and no additional 
evidence will be given in-connection with 
these two issues. 3. Regard being had to 
all-the circumstances of the case was the sale 
' itself of June 13, 1927, justified by legal 
necessity ? On this last issue additional 
evidence can of course be given. 
S. Order accordingly. 


GALCUTTA HIGH COURT. 
Criminal Reference No. 119 and 
Criminal Revision No. 765 of 1940 
August 21, 1940 

. EDGLEY, J. 
CHAIRMAN DHUBRI MUNICIPALITY — 
COMPLAINANT 
versus 
KUMUDINI GANIKA (Sm. KUMUDINI 
DASI)—PETITIONER 
Assam Municipal Act (I of 1923), s. 254—Prosecu- 
tion under— Heavy onus lies on prosecution to show 
that accused is prostitute— Facts that accused is living 
én quarter of town inhabited by prostitutes, her name 
appears in register of prostitutes kept in a Thana and 
is maintained by a resident of/town, do not make her 
` prostitute so as to convict her under s. 204, 
- In a prosecution under s. 254, Assam Municipal Act 
a heavy onus lies on the prosecution to prove that the 
accused person is actually a prostitute, within the 
meaning of s. 8, Ben. Suppression of Immoral Traffic 
Act. The fact that the accused is residingina quarter 
of the town ordinarily inhabited by prostitutes or that 
her name appeared in the register of prostitutes main- 
tained at the Thana, especially ina case, in which the 
person who actually prepared the register has not been 
examined or the fact that she was maintained by a 
resident of the town, would not make her a prostitute so 
as to warrant a conviction under s. 2904. ` 


Mr. Sudhansu Sekhar Mukherjee, in 
support of Reference and for the Petitioner 
in No. 765. 
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- My S. C. Talukdar, in opposition to Refer- 
ence and for Opposite Party. ` a 


Criminal Revision No..765 of 1940. . 


Order.—The petitioner in this case has 
been convicted of an offence under s. 204, 
Assam Municipal Act. I have perused the 
judgment of the learned Magistrate in this 
case.and the entire evidence has been 
placed before me. It appears that the main 
grounds upon which the learned Magistrate 
based his decision were three: (1) it was 
proved that the petitioner resided in the pro- 
stitutes quarter of the town of Dhubri; (2) 
her name appeared onthe register of pro- 
stitutes and (3) she was in the keeping ofa 
man named Rajen who was a resident of 
the town. In my view, evidence pf this 
nature is ‘totally insufficient to warrant a 
convictior® under s. 254, Assam Municipal 
Act. Obviously, in such a case a heavy onus 
lies on the prosecution to prove that the 
accused person is actually a prostitute. It 
would be quite unreasonable to draw any 
such inference from the fact that she is 
residing in a quarter of the town ordinarily 
inhabited by prostitutes or that her name 
appeared in the register of prostitutes main- 
tained at the Thana, especially in a’ case, 
such as this, in which the person who actually 
prepared the register does not appear to 
have been examined. Further, the fact that 
the petitioner, was maintained by a resident 
of the town would not make her a prostitute. 
- In this connection, it is pointed out that the 
Assam Municipal Act contains no definition 
ofthe term ‘prostitute’ but a suitable defini- 
tion is to be found in s. 3, Ben. Suppression 
of Immoral Traffic Act of 1933. Sub-section 
(5) of s. 3 lay down that “prostitute” means 
any female available for the purpose of pro- 
stitution, whereas the expression “prostitu- 
tion” has been defined to mean promiscuous 
sexual intercourse for hire, whether in money 
or kind. To my mind, there is no evidence 
in this case that the petitioner at any of the 
matérial times was a prostitute in the above 
sense of the term. The Rule must, therefore 
be made absolute and the petitioner’s con- 
viction isset aside. The fine, if already paid 


Criminal Reference No. 119 of 1940. 


No order is necessary in connection with 
the Reference. ` 
Ss. Rule made absolute. 


will be refunded. 
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BOMBAY -HIGH COURT 
Second Appeal No. 773 of 1938 ° 
September 6, 1940 
BROOMFIELD AND DIvATIA, JJ. 
RANGO RAMCHANDRA KULKARNI— 
APPELLANT 
VETSUS 


GURLINGAPPA CHINNAPPA MUTHAL 


AND OTHERS—-RESPONDENTS | 

Civil Procedure Code (Act V of 1908), ‘s. 64, 
0. XXXVIII, r. 10, 0. XXI, r. 54—Execution— 
Money decree — Attachment of immovable property 
before judgment — Judgment-debtor agreeing before 
attachment, to sell property to third person—Comple- 
tion of sale after attachment ~Decree, if can be exe- 
cuted by sale of attached property — Purchase money 
or balance thereof not paid — If can be attached in 
hands of purchaser—Vendor’s lien under s. 55(4) (b), 
Transfer of Property Act (IV of 1882), whether can 
be claimed and enforced by decree-holder ~Whole price 
paid —Remedg of decree-holder. 

Section 64 and O. XXI, r. 54, Civil P. C., read with 
O. XXXVIII, r. 10 of the Code make if clear that 
the holder of a money decree, who has attached im- 
movable property of his judgment-debtor before judg- 
ment, cannot bring that property to sale in satisfaction 
of his decree when the judgment-debtor has, before the 
attachment, agreed to sell the property to a third party 
and the salé has been completed by a conveyance after 
the attachment. 34 Ind. Cas. 953 (3) and 185 Ind. Cag, 
225 (4), relied on. 157 Ind. Cas. 806 (1), distinguished. 
122 Ind. Cas. 637 (2), explained. [p. 547, col. 1.3 

If the purchase money or the balance thereof has not 
been paid, he can attach it in the hands of the pur- 
chaser. He canalsoin that case have the benefit of 
the vendor's lien under s. 55 (4)(b), T. P. Acti and can 
if necessary, sue to enforce it. Ifthe whole of the price 
has been paid to the vendor, the attaching creditor’s 
only right is to attach the money in thehands of the 
vendor, ifhe can. But he has no right to the part of 
the purchase money left with the vendee for payment to 
the mortgagee. 157 Ind. Cas. 1104 (5), 158 Ind. 
Cas. 940 (6) and 185 Ind. Cas. 562 (7), relied on. [p. 
948, col. 2.] 


S. A, from the decision of the Assistant 
Judge, Belgaum, in Appeal No. 222 of 1937. 


Mr. M. B. Samarth and Mr. N. S. Desh- 
pande (for Mr. K. J. Kale), for the Appel- 
lant. 


Mr. B. M. Kalagati, for the Respondents. 


Broomfield, J.—The question for deter- 
mination in this second appeal is whether 
the holder ofa money decree, who has at- 
tached immovable -property of his judg- 
ment-debtor before judgment, can bring that 
property to sale in satisfaction of his decree 
when the judgment-debtor has, before the 
attachment, agreed to sell the property toa 
third party and thesale has been complet- 
ed: by a conveyance after the attachment. 
The other facts which may be material in 
the particular case are that Rs. 1,500 out of 
the total consideration of Rs 1,000 were paid 
at the time of the agreement, that possession 
was handed over to the purchaser at the 
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same time, and that-on the date of the. sale `: 


‚deed, which was executed. two days after the 


attachment, Rs. 1,766 were paid to the ven-- 
dor, the balance:-being,retained by the pur- `’ 
chaser in accordance with the agreement ` 
to satisfy certain mortgages on the proper- 
ty. The decree-holder brought a suit for a 
declaration that the property was liable to 
be attached and sold in execution of his 
decree, and both the lower Courts have held 
in his favour. The purchaser from the judg- 
ment-debtor has appealed. l 
The following provisions of law have to 
be considered in connection with the ques- 
tion: Section 64, O. XXI, r.54and O. XX XVIII 
r. 10, Civil P. C., and ss. 40 and 54, T. P. 
Act. Section 64 and O. XXI, r. 04, might 
seem af first sight to make the rights of the 
purchaser under the sale deed subject to 
the rights of the attaching judgment-credi- 
tor, but these provisions must be read along 
with O. XXXVIII, r.10 That rule saves the 
right of the purchaser under the contract 
of sale. His rightis a personal one, 2. e, 
the right toa conveyance in his favour on 
payment of the balance of the purchase 
money. But there is nothing in the rule to 
suggest that it applies only to rights in 
rem. By reason of s. 40, T. P. Act, the 
purchaser may enforce’his vendor's obliga- 
tion under the contract of sale against a 
transferee with notice. Section 54 of the Act 
States that a contract for the sale of immov: 
able property does not, in itself, create any 
interest in or charge on such property. But 
the attachment does not create any interest 
or charge either. In this respect, the attach- 
ing creditor isin no better position than the 
purchaser, and simply on the construction of 
the statutory provisions it is difficult to see 
how his attachment can confer upon him 
any higher right than the judgment-debtor 
had atthe date of the attachment, namely, 
a right to the balance of the purchase-money, 
this right being subject to the obligation to 
convey the property to the purchaser. The 
claim by the attaching creditor to sell the 
property in execution of his decree would 
override both the obligation of the judg- 
ment-debtor and the right of the purchaser 
existing prior to the attachment. 
` We were referred only to one authority 
in support of the attaching creditor’s claim, 
namely, Buta Ram v: Sayyad Mohammad 
(1) and that is really no authority at all 
because it was not a case ofan attachment be- 
fore judgment, and O. XXXVIII, r. 10 there- 
fore did not apply. The lower Courts have 


(1) 16 L 328; 157 Ind. Cas, 806; A I'R 1935 Lah. 71; 
37P LR 59%. > : 
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relied on Taraknath Mukherji v. Sanat 
Kumar Mukherji - (2), which case has some- 
times been’ cited in the text books as an 
authority for the proposition that an attach- 
ment before judgment prevails over, the 
rights arising from a prior qontract of sale. 
But though it is by no means easy to follow 
the judgments delivered in that case, it 1s 
clear when the facts are looked at that the 
Court did not lay down any such proposition. 
The suit there had been brought by the 
purchaser from the judgment-debtor for a 
declaration that the property was not liable 
to be sold in execution of the decree against 
him, and the Court of first appeal had made 
a decree confirming the plaintiff’s title, but 
WG him to pay certain sums to the 

efendants which were made acharge on 
the property. This decree was confirmed in 
second appeal. Itseems probable, although 
the fact does not very clearly appear from 
the report of the case, that the direction for 
payment of certain sums to the defendants 
and the declaration of a charge effectively 
safeguarded the rights of the attaching cre- 
ditor to the balance “of the purchase-money. 
But, in any case, as the purchaser's title was 
confirmed, there was certainly no finding 
that the attaching judgment-creditor was 
entitled to sell the property in satisfaction of 
his decree. 


It may be noted moreover that in an ear- 
lier case, Madan Mohan Dey v. Rebati Mohan 
(3), the Calcutta High Court decided against 
the claim ofthe attaching creditor in simi- 
lar circumstances. The facts were the same 
as here except that the contract for sale had’ 
been enforced in execution of a decree for 
specific performance, and the attached pro- 
perty had likewise been sold in execution. 
The Court had to determine the respective 
rights of thetwo purchasers. It held that 
the rights of the purchaser under the con- 
tract must prevail The reasons given were 
that s. 64 of the Code only protects the cre- 
ditor against a transaction subsequent to the 
attachment and it must be read subject to 
O. XXXVIII, r. 10, which is not limited 
to rights in rem. In Basappa v. Hanmappa 
(4), Beaumont, C. J. followed this case in 
preference to Taraknath Ae vV. 
Sanat Kumar Mukherji(2). 


It has been held in several cases in Mad- 


(2) 57 0 274; 122 Ind. Cas. 637; A l R 1929 Cal 494; 
33 0 W N 805: Ind. Rul. (1930) Cal. 2 

(3) 21 C'W N 158; 34 Ind. Cas. 653, or IR 1916 Cal. 
927;230L J 115. 

(4) 41 Bom. L R 943; 185 Ind, Cas: 225; A I R 1939 
Bom. 492; 12 R B 235. 
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ras, Veeraraghavayya v. Kamala Devi (5), 
Veerappa Thevar v. Venkatarama. Ayyar 
(6) and Diraviyam Pillai v..Veeranan 
Ambalam (7), at p. 863, that the attach- 
ment before judgment of property subject 
to a contract of sale merely gives the attach- 
ing creditor a right tothe balance of the 
purchase money. With respect I agree with 
this view. It necessarily follows that he can. 
nevefť sell the property in satisfaction of 
his own decree. If the- purchase money or 
the balance thereof has not been paid, he 
can altach it in the hands of the purchaser. 
He would also in that case have the bene- 
fit of the vendor’s lien under s. 55 (4) (b) 
T. P. Act, (see Veerappa Thevar v. Ven- 
katarama Ayyar (6) and he could if neces- 
sary, sue to enforce it. If.the whole of 
the price has been paid to the. vendor, the 
attaching creditor's only right would seem 
to be to attach the money in the hands 
of the vendor, if he can. In most cases he 
will not be able to doso, and the attach- 
ment will then be infructuous, for, although 
by reason of the attachment the attaching 
creditor will become entitled to whatever 
part of the purchase money has been paid 
after the attachment, the attachment’ itself 
will not enable him to enforce that right. 
That is the position in the present case, “for 
the balance of the purchase-money, which 
was payable to the vendor, was paid on the 
date of the sale deed. 

We are informed that the.purchaser has 
not yet satisfied the mortgages on the pro- 
perty which he is bound to do under the 
contract of sale. But that part of the pur- 
chase price has to be applied in that way 
under the terms of the agreement. The 
attaching judgment-creditor got no right to 
it by his attachment of the property. As 
things are therefore not only is he not en- 
titled to sell the property in satisfaction of 
his own debt buthe is not entitled to any 
relief which the Court could give him in 
this suit. 

Divatia, J.—This appeal arises in a suit 
by the plaintiff for a declaration that certain 
property consisting ofa field belonging to 
one deceased Virappa, father of defendants 
Nos. 2 and 3, was liable to be attached and 
sold in execution of a decree in Suit No. 205 


(5) 68 MLJ 67; 157 Ind. Cas. 1104; AI R 1935 
ae 193; (1935) M W N 488: 41L W 739; 8 £ M 


(6) 59 M 1; 158 Ind. Cas. 940; A IR 1935 Mad. 
a MLJ 678; (1935) M W N 942; 42 L W 541;8 R 


MIL R (1939) Mad. 853 (863); 185 Ind. Cas. 568; 
A I R 1939 Mad. 702; (1939)2 M G J 822; 49L W 460; 
(1939) M W N 329;12 RM551. as 
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of 1932 obtained by the plaintiff against 
‘Virappa. In that suit the plaintiff had “ob- 
tained an order of attachment before judg- 
ment of this property on June 9, 1932. 
Before that date Virappa had entered into 
a contract on April 27, 1932, with defend- 


-ant No. 1 to sell the field to him for Rs. 7,000 


and the latter had paid Rs. 1,500 as earnest 
money and was also put in possession of the 
property. On the same date Virappa passed 
to defendant No. 1 a receipt in which it was 
stated that Rs. 1,500 were received as earn- 
est money, that asale-deed was to be passed 
within a month, that out of the balance of 
Rs. 0,000 payable for the price defendant 
‘No 1 was to pay off a pre-existing mortgage 
on the property and he was to pay the re- 
maining amount in cash to Virappa. The 
sale deed was executed on June 11, 1932, 
“Rs. 1,766 were paid to Virappa, and the re- 
malning amount from’ the balance of 
Rs. 3,500 was left with defendant No. 1 to pay 
off the mortgagee. Thereafter, the plaintiff’s 
suit against Virappa ended in a decree in 
his favour on September 1, 1932. He applied 
for execution and proceeded ‘against this 
property which was attached before judg- 
ment. Defendant No. 1 filed an objection peti- 
tion in the darkhast on the ground that the 
field had been sold to him under a contract 
of sale prior to the attachment before judg 
ment and that the title having passed to him 
by his subsequent sale deed, it was not lable 
to be sold in execution. Defendant No. 1, 
succeeded in his applicationand the attach- 
‘ment was raised on April 15, 1935. Hence 
the present suit by the plaintiff against de- 
fendant No. 1, for a declaration of his right 
to attach and sell the property. 

The plaintiff’s case in substance was that 
the sale deed being subsequent to the attach- 
ment, it was subject to his rights under the 
attachment, and therefore inoperative. De- 
fendant No. I's case was that he had become 
the absolute owner of the property even be- 
fore the attachment by reason of his contract 
under which he wa8 put in possession, and 
that in any case the attachment was invalid 
as he had a charge on the property to the 
extent of his purchase money. Both the lower 
Courts held that the attachment was valid 
and binding on defendant No. 1, that he took 
no title under the sale deed, and the property 
was therefore liable to be’sold in execution 
of the plaintiffs decree. The reasons given 

‘by the lower Courts are shortly these: A 
contract to sell does not create a charge on 
the property, and is not thereforea pre-exist- 
ing right under O: XX XVIII, r. 10, Civil P. 
-C:, that the subsequent sale deed of the pro- 
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perty attached was void as against all claims 
enforceable under the attachment under s. 64 
Civil P. C., and that as decided in Taraknath 
Mukherji v. Sanat Kumar Mukherji (2), the 
conéract to sell cannot prevail over the sub- 
sequent attachment, whether before or after 
A decree was therefore granted 
in the plaintiff's favour, and this appeal is 
now preferred by defendant No. 1, against 
that decree. 

The point arising for decision in this ap- 
peal depends on the application of s. 64, read 


will O. XXXVIII, r. 10, Civil P. ©. Under 


s. 64, a private transfer of property after its 
attachment is void as against all claims en- 
forceable under the attachment. Order 
XXXVIII, r. 10, provides that attachment 
before judgment shall not affect the rights, 


existing prior to the attachment, of persons 


not parties to the suit. If therefore a person 
has a right over a property before its attach- 
ment and he is not impleaded in the suit, 
that right could not be affected by the at- 
tachment. The question then is whether a 
transfer of property in pursuance of such a 
right would be affected by the attachment. 
It is true that under s. 54, T. P. Act, a con- 
tract for sale of immovable property does not 
of itself, create any interest in, or charge on 
such property, but it is also true that an 
attachment, whether before or after judg- 
ment, does not confer any title in, or create 
a charge over, the property. It merely keeps 
it in custodia legis and prevents its aliena- 
tion in certain cases. Moreover, the attach- 
ment is not necessarily of the property itself 


‘but of the right, title and interest of the 


debtor‘in the property at the date of the at- 
tachment. So also under O. XXXVIII, r. 10 
it is subject to pre-existing rights over the 
property. If, therefore, a person, having a 
contract of sale in his favour, has such pre- 
existing right, the attachment cculd not be 
binding on him. The right of a promisee 
under such contract is to enforce its specific 
performance by the’sale of the property to 
him. Ifthe promisor sells or gifts the pro- 
perty and hands over its possession to an- 
other with notice of the contract, the pro- 
misee can enforce it against that other person 
also under s. 27, Specific Relief Act, as well 
ass. 40, T. P. Act. True, itis a right in 
personam and not in rem, but it is an obliga- 


tion annexed to the ownership of immovable 


property and is in the nature of a trust under 
s. 91, Trusts Act. It is therefore clearly a 
right within the meaning of that term in 
O. XXXVIII, r. 10, and the attachment under 
s. 64, is subject to that right. If the promisee 
gets a conveyance, after the attachment, in 
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pursuance of his contract, he takes a good 

title in spite of the attachment. Even if the 

property is sold in execution, he can enforce 

specific performance of his contract against 

the auction-purchaser as the latter acquires 

only the interest of the judgment debtor, and 

that interest is burdened with the contract.. 

The lower Court has relied on the decision 

in Taraknath Mukherji v. Sanat\Kumar 

Mukherji (2), in holding that the attachment 

is binding on defendant No.1, and that the 

property is liable to be sold in execution of 

. the plaintiff’s decree, but it has misunder- 
stood the actual decision in that case. There 

the contract to sell took place on July 8, 1921 

in favour of the plaintiff under which he 

paid the greater part of the price as earnest 

money. The property was attached by three 

creditors in their suits in August and Sep- 

tember 1921; in “November 1921, it was sold 

to the piaintiff who paid the. balance of the 

purchase-money. In execution of the attach- 

ing creditors’ decrees, the plaintiff objected 
unsuccessfully, and he therefore filed suits 

for declarations that the property . was not 

Hable tobe sold. Thelower Court had held 
that the title of the plaintiff to the property 

would be confirmed but he should pay cer- 

tain sums to the defendants which would 

be a charge on the property. That order 
was confirmed by the High Court but the 
two learned Judges based their decisions on 
different grounds. Cuming, J., observed 

that. as the contract did not create a charge 
“on the property, the attaching creditor had 
the right to bring it to sale in execution in 
spite of the previous sale tc the purchaser 
who may enforce his right of specific per- 

formance against the auction-purchaser under 

s. 40, T. P. Act. He discussed a previous 

decision of the Calcutta High Court in Madan 

Mohan Dey v. Rebatt Mohan (3) in which 
it was held that the attachment was not effec- 

tive against a sale in pursuance of a contract 

. before attachment, but it was distinguished 
on the ground that it did not proceed on any 
principle of law but on natural justice. In 
the end however, he did not hold the sale to 
the plaintiff as invalid but made it subject to 
a charge for the payment of sums due to the 
attaching creditors on the property in his 
‘hands. But he did so on the ground that as 


‘the attachment prevailed over the sebsequ-- 


‘ent sale, the property remained liable for the 
attaching creditors’ claims. The other 
Judge, Pearson, J., was of the opinion that 
the previous decision in Madan Mohan Dey 
v. Rebati Mohan (3) was not based merely 
on the principle of natural justice .but on 
8. 64 coupled with O. XXXVIII, r. 10, Civil 
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P.O.” He was, however, of opinion that the 
attachment. affected the right of the vendor 
in the property, at any rate, to the extent of 
any balance then receivable under the agree- 
ment, and the attaching creditor was entitled 
to have it applied, in the events which had 
happened, towards the payment of his debt. 
On that ground he agreed with the order 
that the plaintiff was liable to pay to the de- 
fendttnts the balance recoverable at the date 


‘of. the attachment. 


I have dwelt upon this case at some length 
because it has been mainly relied on by the 
lower Court in support of its decision, and 16 
is, therefore, necessary to see whether 1t can 
be regarded as an authority laying down any 
general rule. One thing is at any rate, quite 
clear that even if that decision is correct, 1b 
does not support the decree which the lower 
Court, relying upon it, has made in the pre- 
sent case. The lower Courts have held that 
in spite of the sale in favour of defendant 
No. 1 in pursuance of the contract prior to 
the attachment, the property is liable to be 
sold in execution of the plaintff’s decree. But 
that was not the order in Taraknath Mu- 
kherji v. Sanat Kumar Mukherji (2). On the 
other hand, the title of the purchaser to the 
property was confirmed. The only result of 
the attachment was held to be the creation of 
a charge on it for payment of the sums due 
to the creditors even though the whole of the 
price had already been paid by the purchaser 
to his vendor. There is no authority for the 
proposition that in sucha case the sale in 
pursuance of the contract is to be treated as 
absolutely void and that the property should 
be sold at the instance of the attaching cre- 
ditors either free from or subject to the right 
under the pre-existing contract. On the 
other hand, it has been held in Veerappa 
Thevar v. Venkatarama Ayyar (6) and 
Diravyam Pillai v. Veeranan Ambalam (T), 
that title to the property passes to the pur- 
chaser, and it cannot be sold in execution of 
the decree. The same view is taken by Beau- 
mont, C. J.,in Basappa v. Hanmappa (4) 
although the observations were in the nature 
of obiter dicta. The decree of the lower 
Court cannot, therefore, be justified in any 
case, but the question would still remain 
whether defendant No. 1 gets absolute title 


‘under the sale or he gets it subject fo a 


charge for the balance of the price payable 
at the date of the attachment. 

In Taraknath Mukherji v. Sanat Kumar 
Mukherji (2), discussed above, a charge was 
no doubt created on the property in favour 
of thé attaching creditors, but it is difficult 


to extract any general principle from either 
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of the two judgments. in that case. The 
plaintiff appears to have been satisfied with 
the confirmation ‘of the sale to him and will- 
ing to pay off the decree-holder. Taraknath 
Mukherji v. Sanat Kumar Mukherji (2), 
therefore, cannot be regarded as an authority 
for the proposition that the attachment pre- 
vails over the contract in the sense that the 
purchaser under the contract takes the pro- 
perty: burdened with the obligation to-pay off 
the attaching creditors to the extent of the 
balance of the price unpaid at the time of 


the attachment, even though he had subse- 


quently paid the balance to his vendor ‘at the 
time of the completion of the sale. It is 
indeed true that the attachment holds good 
in respect of such right as the vendor had in 
the property at the time of the attachment, 
i. e., the right to receive the whole or a part 


.of the price on completion of the sale. . It ‘is 
held in Veerappa Thevar v. Venkatarama 
-Ayyar (6) that where there it an unpaid 


balance of the purchase money, the attach- 


-ment fastens to the vendor’s right to recover 


the ‘money, i. e., the unpaid vendor’s lien 
over the property under s. 55 (4) (b), T. E. 


Act. ‘To the same effect. is the decision in 


Diravyam Pillai v. Veeranan Ambalam (7). 
Those decisions are, in my opinion, correct. 
If, therefore, there is an unpaid . balance of 
price in the hands of the purchaser, the 
attaching creditor can hold the purchased 
property in his possession liable for that 
amount, because by virtue of the attachment 
he gets the benefit of the nen. If, however, 
the purchaser has paid the whole price to the 
vendor, the vendor’s lien has ceased to exist 
and the property is free from liability. The 
attaching creditor can proceed against the 
price in the hands of his judgment-debtor, 
but he cannot hold the purchaser responsible 


“for paying it over again to him. 


present case to hold that the order of attach- - 


We have not got sufficient materials in the 


ment before judgment operated as a notice 
or an injunction to the purchaser not to pay 
the balance of the purchase money to the 
vendor. It seems to be.clear in any case that 


he had no specific notice of the order of at- - 


tachment. That being so, he was not . bound 
to pay it in Court or to the attaching credi- 
tor, and if he did pay it to his vendor at the 
time of the completion of the sale, he cannot 
be ordered to pay it over again to the attach- 
ing creditor. In my opinion, therefore, the 
purchaser in the present case gets an ab- 
solute title to the property he has purchased 
under his contract, andthe decision of the 


lower Court is, therefore, wrong and must be 


set aside. >. 
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Per Curiam.—Appeal allowed, decrees 0 
the lower ‘Courts reversed. and suit dismissed. 
with costs throughout...» --: 7". 0o) 
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| RANGOON HIGH COURT. ` 
Civil Miscellaneous Appeal No. 45 of 1940 
| February 17, 1941 f 
RoBERTS, C. J. AND DUNKLEY, d. . 
UBA SAN—APPELLANT 
i o ` VETSUS 
U YA AND OTHERS— RESPONDENTS 

Burma Tenancy Act (V of 1939), s. 25 —Application 
presented beyond limitation—It must be received and 
dismissed—Burma Tenancy Ordinance, (1940), ss. 6 
-(3), 9—Final order passed under s. 6 (3) —No, ap- 
peal preferred under s. 9— Application for write of 
certiorari does mot lie—Letters Patent (Rangoon*, 
cl. -13—Application for writ eof certiorari—Dectston 
on, is judgment within meaning of el. 18—Juris- 
diction—Consent or waiver cannot confer jurisdic- 
tion. i 
Ari application under s. 25, Burma Ten. Act is no 
‘less an application becauseit is presented to the Court 
after the time allowed by law. In such a case the 
Court must receive it and dismiss it on the ground 
‘that it is barred by time. 

Tt is settled law that if a petitioner fora writ of 
certiorari has another certain and sufficient remedy 
open to him, he is not entitled to the benefit of the 
extraordinary remedy by writ. Hence, where the right 
‘of appeal provided by s. 9, | Burma Ten. Ordinance 
is not exercised after the passing of the final order 
under s. 6 (3), no application lies to the High Oourt 
for a writ of certiorari. 188 Ind. Cas. 422 (1), relied. 


on. 

A decision ofa Single Judge of the High Court or 
of any Division Court making absolute or discharging 
a rule nist ona petition for the issue of a prerogative. 
writ is a judgment within the meaning of el.- 13,- 
‘Letters Patent of the Rangoon High Court. 8 Ind. 
Cas. 340 (4), relied on, 157 Ind. Cas. 1107 (3), explain- 
ed, 188 Ind. Cas. 422 (1), referred to. .. | 

An appeal which is incompetent is not rendered 
competent by being-heard ex parte because no consent 
or waiver can confer on the Court a jurisdiction which 
-it does not possess. Minakshi Naidu v. Subramaniya 
Sastri (2), relied on. : 


O. Misc. A. against an order of the High 
Court, dated July 11, 1940. 

Mr. U Tun Byu, Govt. Advocate, for the 
Appellant. : 


Roberts; C. J.—The first three respon- 
dents in this appeal are the joint owners of 
ands situated in Kalagyun .Kwin in the 

township of Thaton; and for the tenancy 
season 1939-40 the lands were leased by them 
to respondent No. 4, U Gaw Ya. Respondent 
No. 1, U Ya acting on his own behalf and on 
behalf of respondents Nos. 2 and 3 refused to 
renew the lease for- the tenancy season 1940- 
41, and thereupon U Gaw Ya applied to the 
Revenue Officer for.an order enabling him 
to continue to cultivate the lands for that 
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year and to be recognized as tenant. The 
application was made under s. 25, Ten. ‘Act, 
1939 on April 26, 1940; but that section says 
that the application shall not be entertained if 
presented more than, fifteen days after the 
close of the tenancy year. It is common 
round that the last day on which the 
Revenue Officer could entertain the applica- 
tion under the Act was April 15, 1940, But 
the Ten. Act, 1939, does not stand alone. It 
must.be read subject to the provisions of sub- 
sequent tenancy ordinances, the material one 
for the purposes of this appeal being the 
Tenancy Ordinance, 1940. By s. 6 (4) of that 
Ordinance ) 


“a “Revenue Officer shall treat an application made 
under s. 25 of the Act either before or after the 
commencement of this ordinance as if it were an ap- 
plieation under this section.” 


‘and by s. 9 of the same Ordinance 

“an appeal shall lie to the Deputy Commissioner 
‘from any final order passed by a Revenue Officer 
under sub-ss, (3) or (4) of s. 6 of this Ordinance.” 

Under the Act this application would 
‘have been made too late to be entertained 
by the Revenue Officer; but it is not the 
Revenue Officer’s duty to entertain applica- 
‘tions under the Act any longer if he sees 
that the character of the application is such 
that it is made under s. 25 of the Act, the 
, ordinance directs him to treat it as an ap- 
plication under s. 6 of the Ordinance. That 
is what the Revenue Officer did in this case. 
-He treated it as an application under the 
ordinance, and U Ya, the landlord and peti- 
tioner, in his affidavit has also treated the 
matter as falling within the ordinance. If 
_U Ya, the landlords desired to appeal against 
‘the Revenue Officers decision he could and 
- Should have appealed to the Deputy Com- 
‘missioner under s. 9. Once the Revenue 
Officer.treated the matter as failing within 
the ordinance the Deputy Commissioner be- 
came the appellate tribunal. Of course, if 
it could be shown that the Deputy Comis- 
sioner on appeal had somehow violated the 
provisions of the Act the remedy of the ag- 
grieved party might well be by way'of an 
application to this Court for a writ of cer- 
tiorari to bring up and quash such appellate 
proceedings. | 

The learned Judge took the view that the 
Revenue Officer “entertained this application 
although it was presented beyond the fixed 
date” and said-he ought not to have done 
so. With great respect, I find it impossible 
to say that the Revenue Officer did do so. 
‘Before the ordinance came into operation 
the Revenue Officer would have had to see 
first whether an application under the Act 
was in time, and ifit was, he could have 
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entertained it by taking the steps indicatèd 
in the sactions which follow s. 23: but if it 
was too late he could not have entertained 
it at all. The Act says “the application shall 
not be entertained,” but in the very act of 
describing it as “the application” it is careful 
not to say that it ceases to be an application. 
Similarly, a contract which is procedurally 
unenforceable does not cease to be a con- 
tract. A promise to pay a time-barred debt 
requires no further consideration to support 
it, for the debt still exists though without 
the promise to pay it, it cannot be recovered. 

But, since the passing of the ordinance 
although “the application” could not be en- 
tertained under the Act, the ordinance itself 
directs what shall happen to it. The Revenue 
Officer is to treat it as an application under 
8.6 of the ordinance, This he has done; if 
in any respect the landlord is aggrieved his 
remedy lies under s. 9 of the ordinance. 
Even if it is said ‘that the Revenue Officer 


“was wrong in treating the application as 


one under the ordinance, still he has done 
so, and the. remedy of the landlord was to 
appeal to the Deputy Commissioner. But 
what the landlord has done is to petition 


-this Court for a writ of certiorari to quash 


the proceedings of the Revenue Officer. He 
obtained ‘an order nisi and the rule has now 
béen made absolute and it is against this 
judgment that this appeal has been brought. 
It must be taken as settled law that ifa 
petitioner for a writ of certiarari has another 
certain and sufficient remedy open to him 
he is not entitled to the benefit of the extra- 
ordinary remedy by writ per curiam: In re 
Maung Pyu (1) at pp. 384 and 344. And 
therefore directly it is seen that the Revenue 
Officer was acting or purporting to act under 
the ordinance and that his decision had not 
been appealed against in the manner provid- 
ed therein, no rule nist fora writ. of cer- 
All applica- 
tions under s. 25 of the Act are now treated 
under sub-s. (4) of s. 6 of the ordinance. The 
Revenue Officer does not have to see whether 
they are good or bad in the sense of whether 


“they could have been entertained under the 


Act because it is no Jonger his duty to enter- 
tain them under the Act, but he has to treat 
them as though they were applications under 
the ordinance. I observe that in Civil Miscel- 
laneous No. 342 a Bench of the original side 
of this Court discharged a rule nisi for cer- 
ttorari in a case in which the Revenue Officer 
treated as falling under the ordinance’an 
application which in form was made under 

(1) 1940 Rang. 325(334-340); 188 Ind. Cas. 499: A I 
R 1940 Rang, b4; 12 R Rang. 365 (S B). Ne 
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the Act upon the ground that the real ques- 
tion was whether it was for a relief granted 
by the ordinance. In that case the Deputy 


appeal from the Revenue Officer’s decision. 
The’ Bench refused in its discretion to issue 
a writ of certiorari holding that in’ sub- 
Stance the: matter fell within the ordinance 
and the right of appeal had been exhausted. 
' But in the present case the landlord did 
not appeal_at all to the Deputy Commis- 
sioner and the right of appeal has thus not 
been exhausted. Apart from any question of 
discretion, therefore, the Court cannot issue 
‘the writ. Ifthe landlord wanted to say that 
the application was wrongly treated as one 
under “the ordinance he must ‘go to the 
Deputy Commissioner first before he can 
come to the Court ; and this he has not done. 
But for the reasons I have given the applica- 
tion was rightly treated as under the ordin- 
ance by the Revenue Officer. One other 
matter must be considered. This appeal has 
been heard ex parte but if it were incom- 
petent no consent or waiver could confer on 
the Court a jurisdiction which it did not 
possess : Minakshi Naidu v. Subramaniya 
Sastri (2). In Dayabhai Jivandas v Muru- 
gappa Chettyar (3); a Full Bench of this 
Court examined the meaning of the word 
“Judgment” in cl. 13, Letters Patent, since it 
is only from a “judgment” that appeal lies 
under that clause. And it was held that the 


word “judgment” meant and was a decree in . 


asuit by which the rights of the parties at 
issue 1n the suit were determined. In Tulja- 
ram Row v. Allagappa Chettyar (4) at 
p. ll, Kishnaswami Aiyar, J. cited Black 
on Judgments to the following effect : 

“A decree is a determination or sentence of equity 


. pronounced by a competent Court upon the con- 
troversies submitted for decision.’’ 


In this sense there has certainly been a 
decree; and there is no doubt that by the 
making of a rule absolute (or discharging a 
rule) for a writ of certiorari the rights of 
the parties are conclusively determined. In 
my view the words ‘“‘decree in a suit” must 
not be construed too narrowly, so as to 
ex¢lude an order making absolute or dis- 
charging such a rule from the scope ofthe 
term “judgment.” At the time of the Ran- 
goon decision the question of whether this 


High Court had jurisdiction to issue a writ - ae zoe 
- no less an application because it is presented 


of certiorari had never been discussed, much 
less decided. The learned Chief Justice en- 


(2) 11 M 26; 14 I A 160;5 Sar. 54 (PO). 
(3) 13 R 457; 157 Ind. Oas. 1107; AI R 1935 Rang. 
267; 8 R Rang. 135 (F B). : 
(4) 35 M 1(11);'8 Ind. Cas. 340; 2L ML J 1; (1910) M 
WN697;8MLT453,° : |. | 
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‘quired (see P. ‘463 of the report) what would 


be, the -position: in- regard to applications 


sO l ‘which -did not-.resulb” in” decrees; as for 
Commissioner had heard and-dismissed. an S 


instance mandamus or, certiorari, if the word 


:“Jedgment” were synonymous with decree. 


After it had been- suggested in argument 


‘that it might be a matter for the Legislature 


to -confef a statutory right of appéal in res- 
pect -of them, the judgment of the Full 
Bench did not deal with such applications 
at all.. But since then in In re Maung Pyu 
(1) it has been held, also by a Full Bench of 
this Court that an inherent power resides in 
the High Court of Judicature of Rangoon, 
independent. of any statutory enactment, to 


‘issue a writ. of certiorari. 


As this power was not created by dhe 
Legislature the question of a statutory right 
of appeal has never arise, The earlier Full 
Bench . judgment therefore was dealing ex- 
clusively with civil causes or matters when 
it laid down that “all other decisions are 
orders and aré not judgments under the 
Letters Patent or appealable as such.” It 
was not then contemplated that this deci- 
sion could apply to orders made in pro- 
ceedings analogous to those in the Crown 
Practice of the King’s Bench Division where- 
in the subject petitions for the issue of 
of one of the prerogative writs, since ns 
such petitions, had ever been preferred to 
this High Court. We have not had the 
benefit of listening to any argument to the 
contrary, and I have come to the conclusion 
that we ought to exercise jurisdiction in 
this case. -A decision ofa Single Judge of 
the High Court or of any Division Court 
making absolute or discharing a rule nisi 
on a petition for the issue of a prerogative 
writ is a judgment within the meaning of 
cl. 13, Letters Patent of the Rangoon High 
Court. This appeal must therefore be al- 
lowed, and the writ must be quashed.’ As 
this appeal was heard “ex parte” there will 
be no order as to the costs of the appeal 
but, in lieu of the order of the learned Judge 
on the original side, regarding the costs of 
the hearing before him, it is ordered that 
the respondent U Ya shall pay to the appel- 
lant, U BarSan, the costs of the hearing of 
the original petition; Advocate’s fee ten gold 


_mohurs. 


Dunkley, PS agree. An application. is 


to the Court after the time allowed by law. 
In such a case the Court must receive it 
and dismiss it on the ground that itis barred 
by time. The effect of the provisions òf s. 6 of 
the ordinance was that the time for present- 
ing an application, whether the - applica- 
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‘tion was, in form; one under s. 6 (1) of the 
. ordinance,- or was, in form, one under s 25 
‘the Act, was extended to May 15. An applica- 
‘tion presented: before: that date, but after 
the date of the ordinance, which was in 
form, an application under s. 25 of the Act, 
‘fell to be treated under s. 6 (4) of the ordin- 
ance. However that may be, the Revenue 
Officer did, in fact, treat the application 
made by the tenant as an application under 
the ordinance and he passed an order under 
s. 6 (3) of the ordinance, and if the landlord 
considered that the Revenue Officer acted 
wrongly in passing an order under s. 6 (3) 
of the ordinance on this application then he 
(the landlord) had aright of appeal to the 
Deputy Commissioner against that order 
under s 9 of the ordinance. He did not 
exercise that right of appeal. Therefore his 
. petition to this Court for a writ of certiorari 
did not lie, 


S. —  . «Appeal allowed. 


_ CALCUTTA HIGH COURT 
First Miscellaneous Appeal No. 197 of 
1940 


April 30, 1941 
` EDGLEY AND Biswas, Jd. 
Kumar JOGENDRA NARAIN SINGH 
AND OTHERS—PETITIONERS 
versus 


- SOURENDRA NARAIN SINHA AND 


OTHERS—OPPposITE PARTY 

Bengal Money-lenders Act (X of 1940), ss. 36, 36 (6) 
—Application for relief under Act—Whether to be 
made to Court which passed decree—Words: ‘‘in 
. respect of decree” in s. 36 (6)-(b), meaning of— Ap- 
peal not from decree but from orders passed in 
execulton proceedings—Jurisdiction of Appellate 
Court to entertain application for review within 
meaning of s. 36 (6)(a) (ii). 

The general scheme of s. 36, Beng. Money-lenders 
Act is that applications for relief should ordinarily be 
made to the Court which passed the decree, which 
for obvious reasons is ina better position than some 
other Court to consider the extent to which relief should 
be granted. Suit No 1146 of i936, relied on. 

By using the words ‘in respect of a decree” the 
Legislature merely intended to confer the powers 
under s.-36, Money-lenders Act, upon an Appellate 
. Court before which a decree of the nature referred to 
in cl. (a) of sub-s. (6) of s. 36, is being questioned 
or challenged by way of a direct appeal. Hence an 
Appellate Court before which there is no direct ap- 
_peal from a decree~but only an- appeal from certain 

orders passed in execution proceedings, has no juris- 
_ diction to deal with the application which is filed as an 
oo for review within the meaning of s. 36 (6) 
A) (72). . 


Messrs. S. M. Bose, N. C. Chatterjee, R. P. 


. Mukherjee and Diptendra Mohan Ghose, for ~ 


the Petitioners. 
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Gupta and Surajit Ch. Lahiri, for the Op- 
posite Party. 


- Edgley, J.—In this case an application 
has been filed under s. 36, Ben. Money- 


lenders Act, 1940, in which we are asked to 
‘give certain relief to the petitioners under 


the provisions of that Act. It appears that 
the decree-holders are seeking to execute a 
decree which was passed in Suit No. 38 of 
1916 by the learned District Judge of Alipore 
on February 15,1917. The decree in ques- 
tion was for the sum of 17° lacs of rupees, 
and it is contended that the petitioners are 
entitled to relief as the principal amount 
borrowed by them from the decree-holders 
does not exceed Rs. 6,29,629, and that in 
these circumstances they are entitled either 


‘to have the decree re-opened under s. 36 (1) 
(a), Bengal Money-lenders Act or, at any 
“Tate, to be released from all liability in ex- 
cess of the limits specified in cls. (1) and (2) 


ofs. 30 of the Act. This application was 


filed in this Court in connection with F. M. 


A. No. 197 of 1940, which was directed 
against the order of the learned Additional 
Judge of the 24 Parganas dated June 6, 


"1940, whereby he had dismissed certain ob- 


jections raised by the judgment-debtors in 
connection with the execution proceedings. 
A preliminary point has been raised by Mr. 
Banerjee on behalf of the decree-holders to 
the effect that this Court has no jurisdiction 
to deal with the application under s. 36, Ben. 
Money-lenders Act, as the decree in Suit 
No. 38 of 1916; which the decree-holders 
were seeking to execute, had been passed by 


“the Distaict Judge of Alipore. ‘Mr. Bose, on 


the other hand, contends that this Court is’ 
vested with the requisite jurisdiction to deal 
with the matter under the provisions of s. 36 
(6) (b) of the Act. The question of the pro- 
cedure which should be adopted in connec- 
tion with applications of this nature was con« 
sidered by me recently in connection with 
Suit No. 1146 of 1936 on the original side 
of this Court in Suresh Chandra Mukherjee 
v. Lal Mohan Chatterjee. In my judgment 


- in that case I pointed out that : - 


“The provisions of s. 36 allow the borrower to 


_ obtain relief either by filing a suit or by making an ap- 


plication. In the case of applications it appears from 
the provisions of s. 36 (6) of the Act that, as far as 
Courts of original jurisdiction are concerned, it was the 
intention of the Legislature that such applications should. 


. be made either in the proceadings in execution of a 


decree or, if no such proceedings have been taken or are 
pending the debtor should be at liberty to file what is 
described in the Act as an applicution for review ....- 
as regards applications for the review of a decree, a 
Special period of limitation has been provided, namely’ 
one year from the commencement of the. Act. It may 
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have been intended in suitable cases’ to treat decrees 
which violate the provisions of s. 30 of the Act ag being 
open to review on account of some mistake .or error ap- 
parent on the face of the record.” 


In the present .casé thé pétitioner does 
not seek any relief..by way ofa suit under 
s. 36 of the Act. From its nature the ap- 
plication with which we are now dealing ap- 
pears to have been filed as an application for 

‘Teview within the meaning of s. 36 (6(a) (ii) 
of the Act. The only questiori which we are 
called upon to decide at the present moment 

1s whether this application should have been 
made in the Court of the District Judge of 

Alipore, or. whether, as contended by Mr. 
Bose, we ourselves have jurisdiction to deal 

with the matter under s. 36 (6) (b) of the Act. 

In my view the general scheme of s. 36, Ben. 
Money-lenders Act with regard to matters 
of this sort is_that applicationg for relief 

should ordinarily be made to the Court 
which passed the decree, which for obvious 
reasons is in-a better position than some 

‘other Court to consider the extent to which 

relief should be granted. Mr. Bose however 
argues that the words at the beginning of 
cel. (b) of s. 36 (6) of the Act indicate that it 
was the intention of the Legislature to em- 
power an Appellate Court to deal with ap- 
plications of this nature, not only in appeals 

-from a decree which it is sought to re-open 

or modify under the provisions of the Ben. 

.Money-lenders Act, but also in cases in 
which an appeal is pending in.connection 
with some order which may have been made 
in the proceedings taken for the execution 
of such adecree. The words on which the 
learned Counsel places particular reliance 

are as follows:.“any Court before which an 
appeal is pending in respect of a decree re- 
ferred to in cl. (a) may.” 


In my view, by using the words “in res- 
pect of a decree” the Legislature merely 
intended to confer the powers under s. 36, 
Money-lenders Act, upon an Appellate Court 
"before which a decree of the nature refer- 
red to in cl. (a) of sub-s. (6) was being ques- 
tioned or challenged by way of a direct 
appeal. In the present case we are not con- 
cerned with the validity or legality of the 
decree in an appeal against the decree itself 
as. this decree has never been challenged in 
such an appeal since it was passed on 
February 15, 1917. The appeal which is 
actually pending before us cannot be said to 


Alipore Court, but is merely in respect of 
certain orders made by the learned, Addi- 
tional Judge during the course of the execu- 
tion proceedings.. In this view of the case 
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we must hold that we have no jurisdiction to. 
deal with the application which has been 
filed ‘under s. 386, Ben. Money-lenders 


“Act, but that it will befor the petitioners, 


ifethey so desire, to make this application 


‘in the Court, of the learned District Judge 
‘of Alipore. 


Mr. Banerjee during the course 
of his argument raised certain questions as 
to the competency of this application, hav- 
ing regard to the fact that it had been filed: 
only by four of the judgment-debtors, Poš- 
sibly, when the matter comes before the 
learned District Judge, he may consider 


‘it desirable that all the judgment-debtors. 
“should be brought on the record, but this is 


a matter for him to decide at the appropri- 
ate time. Having regard to the considera- 
tions mentioned above, this application must 
‘be returned to the petitieners in order that 
it may be re-filed in the proper Court. ‘The 
parties will bear their own costs of this 
application. The two appeals, namely F. M. 
A. No. 197 of 1940 and F. M.A. No. 242 of 
1940 will stand adjourned till August 1, 


‘1941, in order to enable the petitioners to 


take the requisite steps in the Alipore Court 
Biswas, J.—I agree, l - 
S. l Order accordingly. 


ED 


MADRAS HIGH COURT 
Criminal Appeal No. 716 of 1940 
December 3, 1940 
LAKSHMANA Rao, J. 

THe PUBLIC PROSECUTOR—APPELLANT 
~ versus - 

KANHOLI KUNHIRAMAN NAYAR— ` 

AccusED—RESPONDENT 

Post Office Act (VI of 1898), ss. 52, 53—Offence 
falling under s. 52 and also under s. 53- No come 
plaint as required by s. 72—Offence under s. 52 can be 
taken cognizance of. 

The offence under s. 52, of the Post Office Act can be 
taken cognizance of without any complaint, made by 
order of or authority from the Director General of Post- 
master General according to s. 72. That the acts of the 
postman also constitute the minor offence under s. 53 of 
the Act is no bar to the trial of the offence under 


. 52. 

Or. A under s. 417 of the Criminal P. ©., 
1898, against the acquittal of the aforesaid 
respondent (accused) by the Assistant Ses- 
sions Judge, Ottapalam of the Court of 
Session, South Malabar Division in 9. C. 
No. 44 of 1940 on his file 


A _ Mr. N. Somasundaram, for the Appellant. 
be one in respect of the decree passed by the - 


Mr. K.S. Sundaram, for the Respondent. 
(Accused.) 


Judgment.—The. respondent a postman 


-was charged by the Police with an offence 


~ 
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under s. 52 of the Indian Post Office Act 
for secreting two postal articles in course of 
‘transmission by post and he-was committed 
for trial by the Court of Session of that 
offence. There was ng complaint by orderof 
or authority from the Director General or 
Post-master General, and. a preliminary 
‘objection was taken to the trial on the 


. ground that the acts also constitute the 


minor offence under s. 53 of the Indian Post 


_ Office Act of, detaining the postal articles, 
„> Which according to s. 72 of the Indian Post 


~ -%, ‘Office Act cannot be taken cognizance of 


unless upon complaint made by order of or 
“authority from the Director General or Post- 
master General. The objection was upheld 
and the respondent was acquitted. 
| Hence this appeal by the Provincial Govt. 
and the order of acquittal cannot be sup- 
ported. The offence under s. 52 of the Indian 
Post Office Act can be taken cognizance of 
‘without any complaint, and the commitment 
was illegal. That the acts also constitute 
the minor offence under s. 53 of the Indian 
Post Office Act is no bar to the trial of the 
offence under s. 52 of the Indian Post Office 
Act and the respondent ought to have been 
‘tried for that offence. The order of acquittal 
qs, therefore, set aside-and the respondent 
will be tried according to law. 


N.-S, Order set aside. 


me nama aaag 


l SIND CHIEF COURT 
Suit Nos. 239 of 1939 and 145 of 1940 
l i November 8, 1940 
i Logo, J. . 
THAKURDAS NARUMAL— 
, PLAINTIFF 
r VETSUS 
GOVERNOR-GENERAL or INDIA IN 
l COUNOIL—DEFENDANT 
Sind Courts Act (VII of 1926 as amended by 
‘Government of India (Adaptation of Indian Laws) 
‘Order, 1937), s. 37 (1)~Karachi Small Cause Courts 
Act (IV of 1929), s. 14 (b) as amended by Govern- 
ment of India (Adaptation of Indian Laws) Order, 
1937—Suits against Governor-General of India in 
Council for recovery of certain sum alleged to have 
‘been over, charged by State Railway—Suit} against 
Governor-General for recovery of certain expenses 
incurred by plaintiff in clearing and forwarding 
goods imported by Director General, Indian Stores 
Department for a State Railway—Such suits care 
excluded from jnrisdiction of Small Cause Court by 
5. 37, Sind Courts Act (VII of 1926), and s. 14, 
Karachi Small Cause Courts Act (IV of 1929)— 
S. 37 (1), if requires any enquiry to be made into real 
-substanee of plaintiff's claim. = 
Govt. railway is carried on and. administered 
under the authority of the Govt. of India and every 
-act done in the working of sucha railway is an act 
“done by the authority ofthe Govt. of India. No dis- 
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tinction canbe drawn between ‘suits against a Govt. 
railway arising out of ordinary’ contractual - relations 
and suits relating to acts dene by railway official 
under the authority of the Governor-General of India 
in Council. [p. 559, ccls. 1 & 2,] 

Hence in a suit filed against the Governor-General of 


‘India in Council for the recovery of certain amount 


alleged to have been overcharged by the State Railway 


authorities on a consignment consigned to the plaintiff 


isa suit of the description falling under cl. (1) of 
S. 32, Bombay Civil Courts Act of 1869, and s. 37, 
Sind Cowrts Act of 1926, and is, therefore, excepted 
from the jurisdiction of the Small Cause Court. Such 
a suit is also clearly excluded from the jurisdiction 
of the, Karachi Small Cause Court by s. 14, Karachi 
Small Cause Courts Act of 1929 as amended. [p. 556, 


_ Similarly a suit filed against the Governor-General 
of India in Council-for the recovery of certain sum 
alleged to be certain expenses incurred by the plaint- 


‘ffs in clearing and forwarding two crates containing 


transformers imported by the Director General, Indian 
Stores Department, for the North-Western Railway 
(State Railway) is also excluded from the jurisdiction 
of the Smalb Cause Court by the above two provi- 
sions. [1bid.] - 

There is no indication ‘in the wording of cl. (1) of 
s. 32, Bom. Civil Courts Act and s$. 37, Sind Courts 
Act, that any inquiry should be made into the real sub- 
stance of the plaintifi’s claim. [p. 559, col. 1.] 
~ Reference made by the’ Second Registrar 


dated September 9 and 12, 1940 respectively. 


Messrs. Kimatrai Bhojraj and Dingomal 


-Narainsingh, for the Plaintiff. 


Mr. Choithram Dewandas, for the N. W. 
Railway. 


Mr. Partabrai D. Punwani, Advocate- 
General, for the Government. 


Order.—A reference has been made by 
the Second Registrar in these two suits in 
which he contends that they have been 
wrongly fled in this Court and wrongly ad- 


mitted, that under the provisions of s. 37, 


cl. (3), Sind Courts Act(Bom. VIDof 1926, the 
suits should have been filed in the Court of 


‘Small Causes, Karachi, which has jurisdic- 


tion to try them. Suit No. 239 of 1939 isa 
suit filed against the Governor-General of 
India in Council for the recovery of 
“Rs. 214-13-0 alleged to have been overcharg- 


‘ed by the North Western Railway authorities 


on a consignment of 444 bags red chillies 
consigned to the plaintiff from Ferozepur 
City. Suit No. 145 of 1940 is similarly a suit 
filed against the Governor-General of India 
in Council for -the recovery of Rs. 712-10-0 
alleged to be certain expenses incurred by the 
plaintiffs in clearing and forwarding two 
crates containing transformers imported by 
the Director General, Indian Stores Depart- 
ment, for the North Western Railway. The 
contention of the Second Registrar is thus 
stated in the reference : ' 

“This BUI <sscccsasee sass has ostensibly been instituted in 
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this Oourt under the provisions of s. 37. el. (1), Sind 
Courts Act 1926. However, it is asuit againgt the 


Administration ‘of a Govt. railway, and under the. 
provisions of s. 37, cl. (3). the provisions of s. 37,. 


cl. (1) do not apply. It would, therefore, appear 
that this suit, is triable by the Court of Small Causes, 
Karachi.” 


: For years past, suits for claims against 
the North Western Railway which is a 
State Railway have invariably been filed in 
the Court of the Judicial Commissftner of 
Sind irrespective of the amount of the claim, 
and no such suit has ever been entertained 
by the Small Cause Court of Karachi either 
before 1929 when that Court was consti- 
tuted under the Provincial Small Cause 
Courts Act, IX of 1887, or after 1929 when it 
received a Separate constitution under the 
Karachi Small Cause Courts: Act; Bom. 
Act IV of 1929. In'these circumstances the 
point involved in the reference being both 


novel and of considerable importance: I made’ 


an order on October 3, fixing the hearing 
of this reference of October 25, and direct- 
ing notice to issue to the learned Advocate- 
General. I have now had the advantage of 
the various views expressed in argument by 
the learned Advocate-General, the legal ad- 
viser of the North Western Railway and of 
the learned Advocates: for the plaintiffs in 
the two suits. These are, however, dissen- 
‘tient views, for while the learned Advccates 
for the plaintiffs in the two suits contend 
that the suits have been rightly instituted 
in this Court and that the Small Cause 
Court has no jurisdiction to entertain them, 
the learned Advocate General contends that 
the conclusion arrived at by the Second 
Registrar is correct not on the ground put 
forward by him in the reference but because 
the jurisdiction of the Karachi Small Cause 
Court is conferred by and is to be looked for 
in the Karachi Small Cause Courts Act of 
1929, and there is nothing in that Act which 
excludes suits such as these from the juris- 
diction of the Karachi Small Cause Court. 
The Sind Courts Act of 1926, he contends, 
does not confer any jurisdiction on the 
Karachi Small Cause Court and being prior 
in date to the Karachi Small Cause Courts 
Act cannot be construed as controlling a 
subsequent enactment of-the same Legis- 
lature. MAN 

On the other hand Mr. Choithram for the 
North ‘Western Railway appeared to me to 
favour the view that the present suits fall 
within, the jurisdiction of the Small Cause 
Court as they are not suits “concerning any 


act ordered or done by, or by the authority, 


ofany Govt. in Brilish -India...... ” “within 
the meaning of s. 14 (b), Karathi Small 


wt 
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Cause Courts Act, as amended by the Govt. 
nf India (Adaptation of Indian Laws) Order, 
1937, and for his contention he relied on the 
case in Bunwari Lal v. Secretary of State 
(1, and the case in Secretary. of State v. 
Ramabrahmgm (2). According to Mr. Choi- 
thram suits arising out of ordinary coh- 
tractual relations entered into with a Govt.. 
Railway are not excluded from the jurisdic- = 
tion of the Karachi Small Cause, Court.. 
Now clearly the constitution .of the Còūrtes , 
of the Judicial Commissionerz,of Sind and ~>- 
its jurisdiction to entertain civil suits was: <°” | 
conferred on it by the Sind-Courts Act, Bom. 
Act, XII of 1866 and by certain sections of 
the Bombay Civil Courts Act, XIV of 1869: 
extended to Sind, and the constitution of the 
present Chief.Court, and its jurisdiction to- 
entertain civil suits is te be found in the 
Sind Courts Act, Bom. Act, VII of 1926. As. 
Suit No. 239 of 1939 was: instituted in the 
Court of the Judicial Commissioner- of Sind. 
and Suit No, 145 of 1940 in the Chief Court 
it isin the first place proper’ to examine 
these Acts to ascertain the matter of juris- 
diction, because it is the jurisdiction of these: 
Courts to entertain these suits which is being: 
questioned. As regards the Court of the 
Judicial Commissioner of 'Sind, s. 32, Bom. 
Civil Courts Act, XIV of 1869, extended to: 
Sind provided as follows : |" 

“ (1) No Subordinate Court other than the Court of 
a Subordinate Judge of the First Class and no Court. 
of Small Causes shall receive or register any suit in 


which the Secretary of-State for India in Council or 
any officer of Govt. in his official capacity is a 


party. 


(2) In every such case the plaintiff shall be referred . 
to the Court of the Subordinate Judge of the First 


' Class and such suit shall be ‘instituted only in the- 


Court of the Subordinate Judge of the First Olass and: 
shall be heard by such Subordinate Judge, subject to- 
the provisions of s. 24, Civil P.: C., 1908. 

(3) Nothing in this section! shall be deemed to 
apply to a suit against the administration of a Govt, 
railway: or to apply to any suit merely because an 
officer of Govt. is a party thereto in his capacity of— 
(a) member of a local authority, etc.......... Mg, a 

As regards the Chief Court s. 37; Sind e 
Courts Act, Bom. Act VII of 1926, as amend-- 
ed by the Govt. of India (Adaptation of 
Indian Laws) Order, 1937, provides thus: 

(1) No Subordinate Court other than the Court of a 
Subordinate Judge of the First Class and no Court of 
Small Causes shall. receive or; register any suit in 
which the Crown or servant of the Crown in his official 


(1)} 17 C 290. l 
(29 37 M 583, 16 Ind. Cas. 400; A I R 1914 Mad 
578; 27 M L J 1732.. : 


558. 


or to apply to any suit merely because an officer of 
‘Govt. is a party thereto in his capacity of, (a) member 
of a local authority, etc,” 

Save for the amendments in nomenclature 
introduced by the Govt. of India (Adaptation 
of Indian Laws) Order, 1937, it will de 
. noticed'that s. 32, Bom. Civil Courts Act, 
XIV of 1869, and s. 37, Sind Courts Act, VII 
of 1926, “are identical. -Now, both these 
- suits are suits filed against the Governor- 
General of India in Council in his official 
capacity and therefore both under s. 32, 
cl. (1), Bom. Civil Courts Act, XIV of 
1869, and under s.*37, cl. (1), Sind Courts 


Act, 1926, these suits are excluded from the ` 


jurisdiction of the Small Cause Court. . But 
it is argued that cl. (3) of s. 32, Bom. Civil 
Courts Act, 1869,- and cl. (8) of s. 37, 
Sind Courts Act, 1926, except from the ap- 
plication’ of cl. (1)e of those sections suits 
against the administration ofa Govt. Rail- 
way and therefore it is argued that the pre- 
sent suits are not excluded from the juris- 
diction of the Court of Small Causes, 
Karachi, and as the amounts in these suits 
are within the pecuniary jurisdiction of the 
‘Court of Small Causes, Karachi, these suits 
‘should have been instituted in that Court. 

Now no doubt cl. (3) lends colour to such 
an argument. and no. doubt too it is very 
difficult to understand what the Legislature 
intended by this cl. (3); but nevertheless it 
appears to me the answer to the question 
before me is simple. These are suits filed 
against the Governor-General of India in 
‘Council and in the very words of s. 32, Bom- 
bay Civil Courts Act of 1869, cl. (1) and of 
‘el. (1) of s. 37, Sind Courts Act of 1926 as 
amended by the Govt. of India (Adapta- 
tion of Indian Laws) Order of 1937 such 
suits are excluded from the jurisdiction of 
the Small Course ‘Court. These suits are 
filed against the Governor-General of India 
in Council and not against the administra- 
tion of a Govt. Railway.; and therefore 
whatever may be the interpretation to be 
placed upon cl. (3) of these two sections it 
| does not in my opinion affect a suit in which 
the Governor-General of India in Council or 
the Crown isa party. 


I must confess that I am unable to under- 
stand the import of cl. (3) of s. 32,. Bombay 
Civil Courts Act of 1869 which is reproduced 
in cl. (3) of s. 37, Sind Courts Act of 1926, 
and I am unable to understand to what class 
of suits this clause applies. when it states : 
“Nothing in this section shall be deemed to 
apply to a suit against the administration of 
a Govt. Railway.” In the first-place it is 


difficult ‘to understand why an exception. 
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should have. been made in respect of a suit 
against the administration of a Govt Rail- 
way and no corresponding exception should 
have been made in respect of a suit by the 
administration of a Govt. Railway. Secondly 
it is difficult to understand how a suit can be 
brought against the administration of a 
Govt. Railway. One should have thought that 
the only way of suing a Govt. or State Rail- 
way is*to sue the Governor-General of India 
in Council or now the Crown. Such a suit 
is against the Govt. and under s. 79, Civil 


Pe ee , 
“suits by or against the Govt. shall be instituted by 
or against the Secretary of State for India in Council, 
and under the, Govt. of India (Adaptation of Indian 
Laws) Order of 1937, the word “Crown” will now 
be substituted for the words ‘‘ Secretary of State. for 
India in Council.” 


Again, in Sukhanand Shamlal v. Oudh 
and Rohilkhand Railway (3), it was held by 


“Fawcett, J? of the Bombay High Court that 


a suit against a State Railway must be 
brought against the Secretary of State for 
India in Council. The suit had been brought 
against the administration of the Oudh and 
Rohilkand Railway. With the leave of the 
Court the-title in the plaint was amended 
to read: “The Oudh and Rohilkand Railway 
Administration by its manager and agent.” 
In the body of the judgment the learned 
Judge'states : 

“In my opinion the Railways Act of 1890, contains 
no clear indication that a suit against a State Rail- 
way can be brought against the manager, and on the 
contrary the definition of ‘railway administration’, in 
the case of a railway administered by the Govt., as 
including the Govt., suggests that a suit like this should 
be brought against the Govt. On this point I entire- 
ly agree with the view taken in the Oudh case relat- 
ing to this same railway: E. B, E. I. 40. éR. 
Railways v. Hafiz Abdul Rahman (4), Iadopt the 
arguments given in the report of the Court’s judgment 
at pp. 814, 8197.” 


The point has been discussed by the 
learned Judge in his judgment from every 
aspect. It may be argued that the mere 
description of the defendant in these suits 
should not conclude the question of juris- 
diction ; that a litigant should not be per- 
mitted to evade the jurisdiction of the Small 
Cause Court by the simple device of insert- 
ing ‘the Crown’ or ‘The Governor-General 
of Indian in Council’ as the description of 
the defendant sued; if, in substance, a suit 
brought against the Crown or the Governor- 
General of India in Council is a suit against 
a State Railway cl. 3 of ss. 32 and 37 referr- 
ed to should be held to apply. But this line 
of argument is surely not available, for the 

(3) 48 B 297; 80 Ind. Cas, 531: A I R 1924 Bom. 306; 
26 Bom. L R71. 

_ 4) COT nd _Rly. Cas. 812 (Ed. 2.) 
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plaintiffs -in these’ suits are entitled to sue 
the Governor-General of India in Council’ 
in respect of their causes of action. There’ 
is no question, therefore, of their descrip-: 
tion’ of the defendants. being a ‘device’ to. 
evade the jurisdiction of any particular 


Court. Nor is there any indication in the 
wording of cl. (1) of ss. 32 and 37 referred to 
that any inquiry should be made into the 
real substance of the plaintiff’s claim. ® 

I am, therefore, of opinion that these suits 
are of the description falling under cl. (1) 
of s. 32 Bombay Civil Courts Act of 1869 


and s. 37, Sind Courts Act of 1926, and are 


therefore, excepted from the jurisdiction of 
the Small Cause Court. It seems to me 


that the same result is- arrived at if the 


matter be considered from the point of view 
of the jurisdiction of the Karachi Small 
Cause Court to entertain these suits. In 
the course of arguments the’ learned Ad- 
vocate-General referred me to the Provin- 
cial Small Cause Courts Act IX of 1887, to 


s. 15 thereof and to Sch. II attached thereto. 


But Ido not at all see the necessity Of. re- 
ferring fo the’ Provincial Small Cause 
‘Courts Act which does not apply to the 
Karachi Small Cause Court’ which is con- 
stituted under the Karachi Small Cause 
Courts Act, Bom. Act IV of 1929. Section 14 
of this Act provides inter alia that the Court 
shall have no jurisdiction in 

““ (b) suits concerning any act ordered or done by the 
Governor-General in Council. or the Local Govt, or by 
any member-..of the Council of the Governor-General 
or of the Governor of Bombay, or by any Minister in 


his official capacity, or by any person by order of the 


Governor-General in Council or the Local Govt.” 


For this sub-clause of s. 14 the Govt: of 


India (Adaptation of Indian Laws) Order of 


1937 has substituted the following : 


“ (b) Suits concerning-any act ordered or done by 


or by authority of. any Govt. in British India or the 
Crown Representative, or by, or by authority of, any 
member of the Council of the Governor-General or of 
the Governor of Bombay, or any Minister of the Gov- 
ernor-General or of the Governor of Bombay or of the 
Governor of Sind in his official capacity.” 


The terms of the section are very wide. 
It covers suits “concerning any act ordered 
or done by, or by authority of............” 
Now clearly a Govt. Railway is carried on 
and administered under the authority of 
the Govt. of India. 
Act, which deals with the-working of a Rail- 
way, s.47 provides that in the case of a 
Railway administered by the Govt, an 
officer to be appointed by the general con- 


trolling authority in this behalf shall make 


general rules consistent with the Act for a 
variety of purposes specified in the settion. 
Rules made under s. 47 are statutory rules 
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to cover -the entire working of a State Rail-: 
way and every act done in the working: of 
such a Railway isan act done by the autho- 

rity of.the Govt. of India. E 

_ The present suits, therefore, appear. to me 

to be clearly excluded from the jurisdiction. 
of the .Kara¢hi Small Cause Court by s. 14, 

Karachi Small Cause Courts Act of 1929 as 
amended.. As regards-the distinction sought 

to be drawn by.Mr Choithram between suits 

against a Govt. Railway arising out. of 
ordinary contractual relations and suits re- 

lating to acts done by Railway Official under 

the authority of the Governor-General of 

India in Council, I cannot see how any such. 
line of distinction can be drawn. The case 

in Bunwari Lal v. Secretary of State (1), is: 
of very little assistance. It contains ‘ho 

judgment of the Calcutta, High Court, but- 
merely an expression of opinion of two 

Judges of that Court stated with the utmost 
brevity in two lines of the report. Nor is the 

ease in Secretary of State v. Ramabrahmam 

(2), of much assistance. The decision turned 

on.the wording of Art. 3 of Sch. II, Provin- 

cial Small Cause Courts Act, which was.in 


these terms : f 

“ A suit concerning an act or order purporting to 
be done or made by any other officer of Govt. in his 
official capacity or by a Court-of Wards, or by an officer 
of a Court of Wards in the execution of his office.” 


It was held that the article applied to a 
suit relating to some distinct act done by an. 
officer of Govt. and-that a mere failure to 
carry out a- contract could not be regarded 
aS such an act. Considering the difference 
between the wording of Art. 3 of Sch. II, 
Provincial Small Cause Courts Act, and that 
of s. 14, Karachi Small Cause Courts Act, 
as amended, the decision ofthe Madras High 
My conclusion, 
therefore, 1s that these suits have been rightly 
instituted in the Court of the Judicial Com- 
missioner of Sind and in the Chief Court of 
Sind and no further order is.necessary. 

6, a Order-accordingly. 
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which charge is provided under s. 55 (iv) -(b),-Trans-.. 
fer of Property Act (IV of 1882) — Exclusion of . 


liability, whether depends on actual subsistence of 
charge or on question whether charge was provided in 
beginning — Assignment of fiability, effect—Construc- 


` tion of Act—It is exproprietary measure — Dgubt 


“a 


should be resolved in favour of person expropriated—.- 


Pro-note — Pro-note representing whpaid~ purchase - 


money— lere endorsement, whether carries vendor’s 
lien with it. : 

Section 10 (2) (iz), Mad. Agri. Relief Act protects any 
liability of the category of liabilities in respect of which 


, &charge is provided under s. 55 (iv) (b), T. P. Act. 


The intention of the Legislature was to specify those 
classes of liabilities in respect of which the scaling down 
provisions of the Act were not to operate and that the 
exclusion of liabilities of these categories was not to 
depend onthe actual subsistence of the charge but on 
the question whether in the beginning the liability was 
one belonging to that catégory in respect of which the 
T. P. Act’ provided a charge. The essential category 
int? which the liability falls is not affected by the 
assignment of this liability to a third party. 


Act IV of 1938 is #h exproprietory measiire and if’ 


there isany doubt as to_ the meaning of its terms, that 


doubt should be resolved in favourof the person ex-’ 


propriated and not of the person who claims the right to 
ex propriate. a < 

Quare-—Whether mere endorsement of a promis- 
sory note which represents unpaid purchase money 
canes with if the security in the shape of the vendor’a 
jen. a 


ae 
C: R. P. and: A'A. A. O. to revise the 
order ofthe District Munsif, Salem, dated 
August 12, 1938. l 4. 


. Mr. V. Ganapathi -Ayyah, for the Peti- 
tioners. | gi e F 
Mr. 8: §. Ramchandra Iyer, for the Res- 


pondent. za | 

Wadsworth, J.—This revision petition 
arises out:of an application by a judgment- 
debtor under s. 19, Mad.. Act. IV of 1938, 


: and raises a question regarding the meaning 


of.s. 10 (2) (ii) of that Act. The essential facts 
are that the judgment-debtor purchased 
lands under a sale deedof February 1923 


whereby the purchase,price was to be paid’ 


by the discharge of two debis “and the 
execution of a ‘promissory note for the ba- 
lance. This promissory note was twice re- 
newed and the renewed note of 1932 was 
assigned in 1936 to the plaintiff by endorse- 
ment. .The plaintiff got a decree-on the 
promissory ‘note and when the judgment- 
debtor applied to scale down the decree, the 
plaintiff pleaded that the liability was one 
in respect of which a charge was provided 
under s, 99 (iv) (b), T: P. Act, and that 
therefore the provisions of s. 8, Mad. Act IV 
of 1938, could not be applied. 


For the purpose of deciding this case, we 
assume that the decision in Elumalai Chet- 


> = 
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ty v. Balakrishna Mudaliar (1),-‘is correct, | 
though there is some conflict of authority on | 
the fuestion whether a mere endorsement of 

a promissory note which represents unpaid 
purchase money carries with it the security 
in the shape of the vendor's lien. Assum- 
ing that there was in fact no charge which 
the plaintiff-assignee could work out against 
his debtor, is-the plaintiff entitled to rely 
on thg provisions ofs. 10 (2) (ii)? This pro-. 
vision may be read in two ways. It may 
be read as safeguarding any liability for 
which a charge under s. 55 (iv) (b), T. P. 
Act, subsists; or it may be read as protect- 
ing any liability ofthe category of liabili- 
ties iñ respect-of which acharge is provided 
under s. 25 (iv) (b) T. P. Act. We are of 
opinion that the latter interpretation is the 
correct interpretation and that the intention 
of the Legislature was to specify those classes 
of liabilitits in respect of which the scaling 
down provisions of the Act were not to 
operate and that the exclusion. of liabilities 
of these cetegories was not to depend on 
the actual subsistence of the charge but, 
on the question whether in the begining the . 
liability was one belonging to that category . 
in respect of which the T. P.: Act provided a 


` charge. 


“Now, applying this criterion to the pre- 
sent case, undoubtedly the liability of the 
judgment-debtor to his vendor’ was one“in 
respect of which a.charge was created by 
the operation of s. 51 (iv) (b), T. P. Act. It 
is, as we have suggested, doubtful’ whether 
that charge could be enforced- by an en- 
dorsee of the promissory note in the absence 
of a registered conveyance. But the essen- 
tial category into which the liability falls 
is not, in our opinion, affected by the as- 
signment of this liability to a third party 
and we consider it . is one which falls into. 
the category referred to in.s. 10 (2) (ii) 


of the Act. As we have more than once point-. - 


ed out this Act IV, of 1938 is an expro- 
priatory measure and if there.is any doubt 
as to the meaning of itsterms, that doubt. 
should be resolved in favour. of the person 
expropriated and not of the person who 
claims the right _to expropriate. In this 
view, we agree with the decision of the 
trial Court and dismiss the petition and. 
the connected appeal with cost in the civil 
revision petition. l 

N.-D. | Petition dismissed, 


A) 44M 965; 66 Ind. Cas, 168; A IR 1922 Mad. 344: 
41 M L J 297. 4 ; 


> 


ma 


1941 .. 


_: MADRAS HIGH COURT 
‘2. Full Bench | 
Second Appeal No. 1093 of 1937 


+ 


`~ December 20, 1940 = 


_. Leaca, C. J.;.Kine, SOMAYYA, PATANJALI 


SASTRI AND HAPPELL, JJ. | z 

SIVAGURUNATHA PILLAI— 

-~ APPELLANT |, = 

É - versus i 5 
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RESPONDENTS De 
Negotiable, Instruments Act (XXVI of 1881); si 27, 
28—Pro-note — Maker whether excluding „personal 
liability. — Surrounding- circumstances, tf can: be 
looked unto —Pro-note in vernacular—Construction— 


, English rules, application of — Executunt giving his 


description and adding that he is agent of another —' 
Hxecutant must be taken to act as other's agent— 
English dectstons, value of, in construing s. 28. 


. The Court cannot look into the surrounding circum- ` 


stances -when deciding whether the maker ofa pro- 
missory, note has executed it as the agent os the repre- 
sentativeʻofanother. It is the instrument and the in- 
strament alone which has to be looked at. Of course, 
if the authority of the agent is questioned, the authority 
must be established before the instrument is looked at. 
Itis the duty of the Court to read the instrument and. 
judge its effects from the words used, but a promis- 
sory note drawn up-in a vernacular language cannot 
always beconstrued according to the literal translation 
into English. Nor‘can the: English rules of construc- 
tion be applied to documents executed by Indians in 
theirown vernacular. When in a document written 


`- in any of the Indidn languages the person after giving 
` his own description adds that he is the agent af another’ 


| 


it means that-he is ‘acting as-the other’s agent in the 


matter of the execution of the.document. 155 Ind. Cas. 


581 (4), Overruled: 

p. 570, coli.) .* 5 , 
[Case-law reviewed .] "P: ; 
The effect of s. 26 of the English Bills of Exchange 

Act is not precisely the same.as that of s: 28, Negotiable 


3 


[p.1565, col. 2; p. 568, col. 2: 


na 


_ Instruments Act, and hence the English decisions can be 
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of no assistance in Gonstruing s. 28, Negotiable Instru- 
ments Act. [p. 569, col,2.] < i = 
- § A. against the decree of the District 
Court, South Arcot at-.Cuddalore, dated 
August 19, 1937. 0 = 

KS - Order of Reference ' 


Venkataramana Rao, J.—This second 
appeal arises out of a suit to recover a sum 
of Rs. 4,808-4-0. being the- principal and 
interest due on a promissory note dated 
November 24, 1932 executed by defendant 
No. 2 sincé deceased in. favour of -the. 
plaintiff. Defendant No. 1 is the: wife of 
defendant No. 2. She was” sought to-be 
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view that defendant -No: 2. executed the 
promissory note as the. agent of defendant 
No. 1 and defendant No. I alone was liable. ` 
He gave'a decree against defendant No. 1 
andelismissed the suit as against defendant 


>No. 2. On appeal the learned.District Judge 


E 


took a different view. He was of the opinion 
that though defendant No. 2 acted really 
as the agént of defendant No. lin execut- 
ing Ex. A,ona fair interpretation of the 
document.defendant No. -2 as the maker 
of the promissory note was . personally liable 
to pay the amount. He therefore set aside 
the decree against defendant No. 1 and pass- 
ed a decree against defendant No. 2. 
The plaintiff has , preferred this. second 
appeal. A i ~ 
The question for decision is,is defendant 
No. 1 liable? Before deciding this question 
it is necessary to state -a-few facts. .-Defen-. 
dant No. 1-got from her paternal uncle 
Shanmugasundaram. Pillai - considerable 
property under a will datéd May 22, 1928. 
By the said’ will she was also directed to 
pay the debts of the testator. One of the 
debts was the amount due to’ Swarnatham- 
mal under a. promissory note, Ex. C, dated 
February 21, 1927 for Rs. 2,420 which carri- 
ed interest at 9 per cent. per annum. Swar- 
nathammal endorsed this promissory note 
to Ramasami-Pillai on -October 28, 1929. 
Thus this was one of the debts which-ad- 
mittedly had to be discharged by defendant 
No. .1. She, being a “female, executed a 
power-of-attiorney in- favour of her hus- 
band Ex. I, in and by which she empowered 
him to manage her property including the 
property she got from Shanmugasundaram. 
She also gave him authority- to discharge 
all the debts payable by her. In pursuance 


. of this power defendant No. 2 exectted “a 


promissory note to Ramasami Pillai, Ex. B, 
dated December 11, 1929, for Rs. 3,000 carry- 
‘Ing interest at’ 9. per. cent. per annum; 
Ramasami Pillai endorsed Ex. Bin favour 
of the’ plaintiff on January 1, 1930. In 
discharge of Ex. B defendant No. 2 executed 


. the suit promissory note Ex. A. .The ques- 


tion now is whether defendant: No: l-or de- 
fendant No-2 is liable under the note. This 
wouldsdepend upon the “fact whether dé- 


-made iable-on the ground that deféndant | fendant No. 2 executed Ex. A as a mere.. 
No. 2 executed the promissory note as her agent of defendant No.1 excluding his per- 
agent. Two main questions which arose ` sonal liaoilit therefor. ates 
for decision were: (1) Whether the suit. - The deseripijon in Tamil of the preamble 
promissory note was executed by defendant~ to the promissory note clearly indicates that: 
No. 2 acting as the agent of defendant -he as defendant No. l’s power agent was 
No, 1, and (2) whether defendant No. 2 is executing the note“and prominence is given 
‘personally liable on the promissory note. «to defendant No.1. On a literal rendering 
The learned Subordinate Judge took the of the Tamil the description .is ““Kuppu- 
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sami Pillai’s daughter and my wife Pad- 
_mavati’s power. agent Velayudham Pillai’s 
son Srinivassa Pillaji.” Inthe body of the 
note the debt due by Shanmugasundaram is 
referred to. This is how the referenc® is 
made: “in respect of the edebt due by 
Shanmugasundaram Pillai, my wife’s junior 
paternal uncle.” This is a debt which is 
primarily payable by defendant No. 1. If 
this fact is considered in relation to the 
power-of-attorney 


tention of defendan. No. 2 in executing the 


promissory note was to act on behalf of. 


defendant No.1 andnot to make himself 
personally liable. This conclusion can only 
b€ arrived at by taking into consideration 
the description in the preamble, the evi- 


dence furnished*by reference to Shanmu-. 


gasundaram inthe body of the note and 
the will of Shanmugasundaram which 
fastens the liability on defendant No, 1 
and the power-of-attorney and the prior 
pro-notes. So far as the will and the power- 
of-attorney-,and the prior pro-notes are con: 
cerned, they would-be evidence de hors 
the document But for that evidence, -the 
contents of the document cannot be said to 
be self explanatory. The Full Bench Deci- 
sion in: Koneti Naicker v. Gopala Iyer (1), 
seems tobe an authority for the position 
that such evidence cannot be looked into. 
Before dealing with Koneti Naicker v. 


Gopala Iyer (1) I shall refer to s. 28, 
Negotiable Instruments Act, It runs 
thus : 


“An agent who signs his name toa promissory note, 
bill of exchange or cheque without indicating thereon 
that he signs as agent, or that he does not intend 
thereby to incur personal responsibility, is liable 
personally on the instrument, oxcept to those who 
induced him to sign upon the belief that the principal 
only would be held liable.’ 

On the grammatical interpretation of the 
section, an agent in order to escape per- 
‘sonal liability, must on the note indicate 
that he signs as an agent or that he does 
not intend thereby to incur personal labili- 
ty. It therefore, follows that even if a 
person doesnot sign as agent, if on the note 
he has sufficiently indicated that he did 
not intend to incur personal responsibility, 
he would escape liability. The question 
arises, whether the provision in the enact- 
ment that the indication of non-incurring of 
personal liability should be on the note, 
excludes any evidenceoral or documentary 
outside the document and thé conclusion as 
to non-liability must be arrived at on a 


(1) 38 M 482; 21 Ind. Cas, 417; A I R1916 Mad. 293; 
25M D J 425 (E B). 
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consideration of the terms.of the note alone. 
A literal interpretation of the section would 
seem to exclude all evidence outside the 
note. ` The following observations ‘of the 
Privy Council in Sadasuk Janki Das v. 
Sir Kishan Pershad (2) at pp. 668 and 669 


also seem to lend support to this view : 

“If ig ofthe utmost importance that the-name of 
a person or: firm to be charged upon a negotiable 
instruffent should be clearly stated on the face or 


on the back: of the document, so thatthe responsibility 


ig made plain and can be instantly recognized as the 
document passes from hand to hand It is not 
sufficient that the principal’s name should bein some’ 
way disclosed; it must be disclosed in such a way 
that on any fair interpretation of the instrument his 
yee is the real name of the person liable upon the 
- Emphasis can legitimately be laid on the 
use by their Lordships of the expression 
‘on any fair interpretation of the instru- 
ment.’ Mr. Rajah Iyer however contends 
that those observations are in support of his 
view and in aid of that interpretation evi- 
dence can be admitted. The question did 
arise in Koneti Naicker v. Gopala Iyer (1) 
whether the Court could travel outside the 
note for arriving ata decision whether an 
agent did not intend to incur personal 
liability. The case was originally heard 
in the High Court by a Bench consisting of 
Sundara Tyer and Sadastva Iyer, JJ. The 
note in that case ran as follows : 

“August 12, 1907... ...Promissory note executed 
to you both, one Gopala Iyer and (2) Nagasami_ Iyer... 
by R P. Koneti Nayudu Garu, son‘ of......... agent 
holding power-of-attorney from the zamindar, 
Dorairaja Avergal residing in......... Amount due to 
you including principal and interest uptodate upon 
settlement of account of dealings which was standing 
against the name of Rani Chakkani Ammal on cloths 
ete., having been purchased ere this for the Velli- 
kurichi Palace is Rs. 694-6-0. On demand, I promise 
to pay this sum with interest at Rs. 5- 8-0 per cent. 
per mensem from this date either to you or order and 
shall take this back with the endorsement of payment 
thereon.” l | 

Koneti Nayudu was defendant No. 3 in 
that case. Defendants Nos.] and 2 were 
sought to be made liable on the ground that 
the debt was incurred for the benefit of 
defendants Nos. 1 and 2 and that defendant 
No, 1 executed a power-of-attorney in favour 
of defendant No. 38, on the strength of 
which the promissory note was executed. 
The evidence in that case established the 
fact that defendant No.3 acted as the agent 
of defendant No.1. The cloths were pur- 
chased for the use of defendants Nos. 1 
and 2 by Chakkani Ammal referred to in: 


(2) 46 C 663 (668-669); 50 Ind. Cas. 216; ALR 1918 
P C 146; 467 A 33; 290L J 240;17 AL J 405; 25 M 
L T258; 36 M LJ 429; 21 Bom. LR 605; 1U PLR 
Wa 37; (1919) M W N 310; 23 C W N 937; 10 LW 
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the promissory note, the mother of defen- 
dant No. 1 when defendants Nos: land? 2 
were minors. Sundara Iyer, J. was inclined 
to hold-that defendant No. 3 was not person- 
ally liable and that defendants Nos. 1 and 
2 were liable. He observed . thus in 
Koneti Naicker v. Gopal Iyer (3) = |. 


“Now the debt is said to have been incurred by. 
defendant No. 


mal was. That is entirely unnecessary. The plaintiffs 
well knew who she was and they well knew that the 
Vellikurichi palace was the palace of defendant No. 1. 
Then follow the words of promise: “I ‘promise to 
pay this sum of Rs. 694-6-0.” The question is, has 
or has not defendant No. 3 indicated on the note that 
he does-not intend to incur personal responsibility for 
the debt? He has aba himself as the agent of 
defendant No. 1 holding a power-of-attorney from 


him. He has described the debt as one binding on: 


defendant No. 1 and incurred by defendant 1's 
mother. In instruments executed by thee people of 
this country, it is, in my opinion, very uncommon 
for the executant to describe himself as agent of 
another, unless the contract is entered into by him 
as an agent. In this case the justification for his 
acting as an agent is also referred to, namely that 
he holds a power-of-attorney from defendant No. 1.” 

Sadasiva Iyer, J. took a different view. 
He observed thus : 

“A mere description in the body of the promissory 
note (that the maker is an agent) will not exempt 
him from personal liability. The body of the pro- 
missory note only sets out the occasion on which the 
promissory note cams to be executed. Why should a 
holder of a negotiable instrument be driven to make 
inquiries whether a man who puts his unequivocal 
signature to it is really an agent of some other person 
ashe described himself in the body or whether he 
had authority to bind that principal? The very object 
of the law merchant might be defeated if, when the 
executans does not choose expressly to repudiate his 
own personal liability to the holder (whoever he may 
be) according to the law merchant, he should be 
allowed to spell out an implied non-liability on his 
part bx involved arguments and by appeals to the 
negligent practices of people in the mofussil.”’ 

Sadasiva lyer’s judgment prevailed. There 
was then a Letters Patent appeal which 
was heard by three Judges (White, O. J., 
Ayling and Oldfield, JJ.) who confirmed 
the judgment of Sadasiva Iyer, J., in Koneti 
Naicker v. Gopala Iyer (1). This is how 
White, C J.sums up his conclusion : 

“Ib seemsto me that, reading the note in question 
as a whole, on the construction of the document and 
on authority, the maker is personally liable.” f 

It is clear from this decision that the view 
of Sundara Iyer J., that one can look 
into surrounding circumstances for coming 
to the conclusion whether an agent intended 
to incur personal liability was not accepted 
and the view of Sadasiva Iyer, J., that one 
cannot travel outside the document seems 
to have prevailed. If this decision is follow- 


(3)23 ML J 417; 16 Ind. Cas. 869; (1912) M W N 
984.12 M LT 367. ih; 
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contended that it was not stated who Chakkani Am-. -in inferring the intention. 
Im renewal of 
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ed it seems to me that the plaintiffs appeal 
should fail and Mr. Rajah Iyer concedes it. 
But he contends that in view of the later 
decisions of this Courte this decision ought 
not #o be followed. In the Full Bench deci- 
sion reported in Satyanarayana. v. Mallayya ` 
(4), Ramesam, J., delivering the judgment ` 
of the Full Bench atp. 739, made the fol- 
lowing observations : 

“One must look atall the surrounding circumstances 


Seeing that the note was 
earlier promissory notes ultimately 
leading up to the father’s liability, I think this is the 
proper inference to draw.” 


In that case the mother executed a pro- 
missory note on behalf of her sons but in 
executing the document she did not describe 
herself as mother and guardian though the 
preamble stated it. But the learned Judges 
referred to the evidence as Showing that: the 
note on which the suit was brought was 
itself a renewal of an earlier promissory 
note executed by the mother and that earlier 
promissory note was itself in renewal of an 
earlier promissory note executed by the 
father of the minors. The earlier promissory 
notes were taken into consideration for com- 
ing to the conclusion whether the mother 
was personally liable. This seems to be in 
direct. contravention of the decision of the 
Full Bench in Koneti Naicker v. Gopala 
Iyer (1), which unfortunately was not 
referred to. No doubt on the actual facts of 
the case the decision of the Full Bench in 
Satyanarayana v. Mallayya (4), may be dis- 
tinguishable because the makers of the pro- 
missory note were stated to” be minors and 
not the mother. This decision was applied 
by my Lord the Chief Justice and Madhavan 
Nair, J., in Seetharammayya v. Sathiah (5). 
In that case a promissory note was executed 
by one Venkataratnamma as the mother and 
guardian of the minors. In the operative 
part she stated, “I shall pay the same.” 
The signature of Venkataratnamma alone 
was appended tothe note but she did not 
add the words describing herself as the 
mother and guardian of the minors. It was 
elicited in the evidence that that promissory 
note was executed by her in renewal of a 
prior promissory note which itself was exe- 
cuted in substitution of a note given by her 
husband, the father of the minors. Follow- 
ing the observations of the Full Bench in 
Satyanarayana v. Mallayya (4), they held 
that the mother was not liable. I may point 


(4) 58 M 735 (739); 155 Ind. Cas. 581; AI R 1935 
Mad. 447; 68 M L J 540; (1935) M W N 349; 41 L W 
514;7 R M 591(F B}. a 

(5) (1938) M W N 677; 182 Ind, Cas. 961; A I R 1938... 
Mad. 716; 12 R M 201. : 
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out that the decision in Koneti Naicker v. 
Gopala Tyer (1), was not referred to. I may 
refer in this connexion to one or two English 
decisions showing the yiew taken in England 
in regard to this. In Elliott v. Bax Ironside 
(6), Bankes and Scrutton, L.e JJ. were of 
the view that surrounding circumstances 
could be locked into for coming to the con- 
clusion whether a person signed as ageut. 
In that case the question was whether the 
directors of a company, called Fashions Fair 
Exhibition Ltd., were Hable on an endorse- 
ment made by them. The form of the 
endorsement ran thus: “Accepted payable 
at the W. Bank—A Band CD, Directors, 
Fashions Fair Exhibition Ltd.” Bankes, L.J. 
while holding that from the form of the 
endorsement they were liable, remarked 
thus: ° 

“I go further and I think that for the pu ose of con- 
struing the indorsement it is permissible to take into con- 
sideration the circumstances under which it wes made, 
and the cases in Macdonald v. Whitefield (7) and 
Macdonald d Co. v. Nash € Co. (8), seem to me to be 
authorities for that proposition. The circumstances 
in which the indorsement was written were that the 
plaintiff refused to enter into the transaction except 
upon the terms which he made perfectly plain in 
his letter to Mason of February 8, that the bill was 


‘to be indorsed by your Company’ s directors on the 
back.’ ” 


Scrutton, L. J. observed thus: 
. “I go somewhat further. A Court which is’ called 


upon to construe a document is not for that purpose- 


restricted to the tie of the particular document 
itself. As is said in Taylor on Evidence, para. 1148: 
‘While the controversy is between the original parties, 
or their representatives, all contemporaneous writings 
relating to the same subject-matter are admissible in 
evidence, provided onfy that they be of equal solemnity 
with the principal document and that no oral testi- 
mony be required for the Pi rpose of connecting them 
therewith.” Now here I find that on February 8, the 
plaintiff sent to the company for acceptance two drafts 
one of which was that now sued upon, enclosed in a 
letter in which he insisted that: ‘These drafts are to 
be indorsed by your company’s directors on the book;’ 
and the defendant Mason when returning the accept- 
ance on the same date wrote: ‘I enclose herewith two 
drafts...... duly signed by two directors as requested by 
you’ therein referring to the endorsements. l think 
I am entitled to take those letters into consideration as 
tending to show-that the defendants were undertaking 
personal liability when putting their signatures on the 
back.” 

From the observations of these two learned 
Judges it isclear that they were referring 
to the evidence de hors the document. But 
from the observations of Scrutton, L. J. 
ib would seem that he would confine the 
evidence only to contemporaneous writings 
and exclude all oral evidence. If is not 


© (01925) 2 2 K B301;94 L J KB 807;133 LT 624; 
Al 

D (1883) A C 733; 52 L J P C 70; 49 L T 446; 32 W 
R 740. 

(8) (1924) A C 625; 93 L J K-B 610; 131 L T 428; 29 
Com. Cas. 313; 68 8 J 594; 40 T L R 530. 
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clear whether he would allow prior pro- 
misSory notes which were relied on in 
Satyanarayana v. Mallayya -(4) and Seetha- 
ramayya v. Sathiah (5),to be looked into. 
It is also not clear whether oral evidence 
should be excluded even to explain the 
recitals in ‘the note. The reliance by the 
learned Judge on the passage in Taylor on 
Evidęnce which he extracted in’ his judg- 
ment would seem to indicate that -such oral 
evidence would be excluded. I think I 
should also refer tothe decision of Horridge, 
J. reported in Kettle v. Dunster and Wake- 
field (9). In that cese the question was 
whether one Kettle was entitled to sue. He 
was appointed Receiver on behalf of the 
debenture-holders of a company called Ford 
Paper Works Ltd. The bill on which the 
action was based ran thus: ‘‘On August 10, 
next after date pay to my order’.and for 
value received “and they are signed: R. 
Kettle, Receiver, Ford Paper Works Ltd.” 
On behalf of the defendants it was contended 
that those were drawn on behalf of the Ford 
Paper Works Ltd., and Kettle was entitled 
to sue. It was also contended in that case that 
if the surrounding circumstances were look- 
The surround- 
ing circumstances relied on were that the 
goods were in fact supplied by the company 
and that Kettle himself had stated that he 
had accepted no personal liability. Held 
those circumstances could not be looked into. 
This is how Horridge, J. observed : 


“It waa argued before me that in looking at the face 
of these documents I must take into consideration all 
the surrounding circumstances, but when those sur- 
rounding circumstances come to be analysed they seem 
to me not to be surrounding circumstances at all...... 
What I have got to dois to take the document itself 
and from that and from nothing else, except surround- 
ing circumstances, which may really be surrounding 
circumstances, draw the inference what it means. I 
think that is quite clear from the case of Chapman 
v. Snethurst (10), where Kennedy, L.J. quotes with 
approval the language of Ohannell, J.: ‘I am of the 
game opinion on both points. I agree with Chan- 
nell, J. when he says that the question depends upon 
the intention of the parties, which intention, 1 think 
must be gathered from the terms of the document 
alone.’ Applying those tests to this document, I am 
clearly of opinion that the words ‘Receiver, Ford 
Paper Works (1923) Ltd.’ are only words of descrip- 
tion and that the documents do not purport to have 
been made on behalf of the Company at all, and that, 
therefore, Mr. Kettle is both liable to be sued and able 
to sue upon these bills of exchange.” 

The learned Judge does not explain what 
he meant when he observed except surround- 
ing circumstances which may really be sur- 


rounding circumstences ? Would the learned 


- (9) (1928) 138 L T 158; 43 T L R 770. 
(16) (1909) 1 K E927; 718 L J K B 654; 100 L T 465; 
ooo 171; 14 Com. Cas, 94; 5 340; 25 TLE 


1941. 


dence to prove surrounding circumstarces ? 
The learned Judge refers with approval to 
the judgment of Scrutton, L. J. in Elliott v. 
Bax Ironside (6), who as already pointed 
out would exclude all oral evidence but 
would only admit contemporaneous writings 
when the question arises between immediate 
parties. It would seem, therefore, that 
Horridge, J. would exclude all oral evidence. 
Probably the learned Judge would admit 
-documentary evidence of surrounding cir- 
cumstances. The question again arises, would 
the surrounding circumstances be limited 
only to the explaining of any recitals in the 
note which by themselves are not explana- 
tory? But the citation from Kennedy, LJ.’s 
. Judgment would seem to indicate that the 
intention must be gathered from the terms 
of the document alone. I think ib unneces- 
sary to refer to the other decisions of our 
High Court which take one view or the 
other. In this state of authorities I think it 
desirable that this matter should be decided 
by a Bench. 


Mr. -Viraraghavan. raised a point that 
defendant No. 2 had no authority to execute 
the promissory note on behalf of defendant 
No. 1. He put his contention thus. Though 
Ex. B was executed in substitution of an 
earlier promissory note in favour of Swar- 
nathammal by Shanmugasundaram, the 
promissory note was executed by defendant 
No, 2 in his individual capacity without 
. indicating anywhere on the note that he 
was executing as an agent and on the execu- 
tion of Ex. B the prior note was cancelled 

and thus the liability of defendant No. | 
must be deemed to have ceased. But the 
concurrent finding of both the Courts was 
that Ex. B was executed with the know- 
ledge and at the instance of defendant No. 1. 
As the debt was primarily one which defen- 
dant No. 1 had to discharge and, therefore, 
her debt and as defendant No. 2 was em- 
powered under the power-of-attorney to 
discharge her debts, it seems to me that he 
had sufficient authority to execute the pro- 
missory note as her agent. I do not see much 
force in this contention. In view of what I 
have stated above, I direct that the papers 
be placed before my Lord the Chief Justice 
for being posted before a Bench.: : 


Messrs. K. Rajah Ayyar and S. Rama- 
chandra Ayyar, for the Appellant. 


Messrs. T. S. Venkatesa Iyer, G. R. Ja- 
gadisan and N. C. Vijayaraghavachariar, 
for the Respondents. 
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Judgment of the Full Bench 


Leach, C. J —This appeal has been placed 
before a Full Bench of five Judges as its 


` decision calls for the ættlement of a conflict 
-wħich exists in the 
-Naicker v. Gopala Iyer (1) and Satyanara- 


decision in Koneti 


yana v. Mallayya (4), each of which was 
decided by a Full Bench of three Judges of 
this Court. Stated broadly, the question is 
whether the Court can look into the sur- 
rounding circumstances.when deciding whe- 
ther the maker of a promissory note has 
executed it as the agent of the representative 
of another. In Koneti Naicker v. Gopala 
Iyer (1), the Court held that the surround- 
ing circumstances could not be inquired ipto. 
The question of liability could only* be 
decided on the reading of the instrument.. In 
Satyanarayana v. Malfayya (4), it was, 
however, said that one could look at all the 
surrounding circumstances in inferring the 


-intention of maker. 


The appeal arises out of a suit filed by 
the appellant to recover the amount due on 
a promissory note of which he was the- 
holder. The promissory note was executed 
by respondent No. 2, whois the husband of 
respondent No. 1. Respondent No. 1 had 
granted her husband a power-of-attorney, 


‘and it has been suggested on behalf of res- 


pondent No. 1 that this power did not give 
him authority to execute a negotiable instru- 
ment on her behalf. The question of author- 
ity. has been investigated by the Courts below 
and they have agreed that respondent No. 2 
was duly authorised to execute promissory 
notes on his wife’s behalf. The promissory 
note in suit was a renewal of a previous 
promissory note, and the Subordinate Judge 
of Cuddalore who tried the suit and the 
District Judge of South Arcot on first appeal 
both held that the earlier promissory note 
was executed by the husband with the know- 
ledge and at the instance of his wife. The 
husband was empowered under the power-of- 
attorney to discharge his wife’s debts, and we 


-concur in the finding, as Venkataramana 


Rao, J. did in his order of reference, that the 
husband had authority to execute the pro- 
missory note in suit as the agent of his wife. 
The promissory note in suit reads as follows: 

“Promissory note execuled on November 24, 1932 In 
favour of Sivagurunatha Pillai, son of Ramanujam Pillai, 
residing in Thunisaramedu village, Chidambaram 
Srinivasa Pillai, son of Velayudham 
Pillai, the husband agent under power-of-attorney of 
Padmavathi Atnmal, daughter of Kuppusami Pillai, 
sone in Gunamangalam village, Chidambaram 
tatug: 

Asyou have obtained an assignment on January 1, 
1930 of the promissory note executed by me on Desem- 
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ber 11, 1929 for Rs. 3,000 (Rupees three thousand) in 
favour of Therku Virudangan Ananta Pillai’s son, 
Ramasami Pillai, in respect of the debt due by 
Shanmugasundaram Pillai, my wife’s junior paternal 
uncle, the amount of principal and interest due on 
the said promissory not@ is Rs. 3,797-4-0 (Rupees 


three thousand seven hundred and ninety seven and’ 


annas four). As Ihave received thig sum in manner 
stated above, I shall pay interest on the said 
sum at 15 annans per cent. per mensem from this day 
and pay you, or your order, on demand, the aggregate 
principal and interest and take back this document 
after endorsement of payment made thereon. 

V. Srinivasa Pillai.” 


It will þe observed that while the signature 
of the maker is not followed by any words 
indicating the capacity in which he signed, 
In para. l of the note he is described as the 
hugband and agent under the power-of- 
att6rney of his wife. The wife denied that 
her husband executed this promissory note 
as her agent and the husband maintained 
that he had. Holding that the husband had 
authority to sign for his wife and had execut- 
ed this promissory note as her agent, the 
Subordinate Judge granted the appellant, 
who is the payee ofthe promissory note, a 
decree for the amount claimed. The District 
Judge, while concurring in the finding of the 
‘Subordinate Judge that the husband had 
authority from his wife to execute the promis- 
sory note and had in fact executed it as her 
agent, held that as the wording of the in- 
strument did not exclude the husband’s per- 
sonal liability he was liable. Accordingly he 
granted a decree against the husband and 
dismissed the suit against the wife. The 
-decree-holder has appealed and he asks for 
the restoration of the decree of the trial Court. 
Before examining the judgments in Koneti 
Naicker v. Gopala Iyer (1) and Satya- 
narayana: v. Mallayya (4). I propose to 
State the relevant provisions of the Bills of 
Exchange Act, 1882 and the Negotiable In- 
struments, Act, 1881, because the provisions 
of the two Acts with regard to the execution 
of a negotiable instrument by an agent are 
not the same and English decisions may not 
always be in point. Section 23, Bills of Ex- 
change Act, is in these words: 

“No person is liable as drawer, indorser, or acceptor 
a bill who has not signed it as such; Provided 

(1) where a person signs a billina trade or assumed 
name, he is liable as if he had-signed it in his own 
name, 

(2) the signature of the name of a firm is equi- 
‘valent to the signature by the person so signing of 


= names of all persons liable-as partners in that 
rm. | 

Section 26 reads as follows: ° 

“Where a poraon signs a bill as drawer, indorser, or 
acceptor, and adds words to his signature, indicating 
that he signs for or on behalf of a principal, or in a 
representative character, he is not personally liable 
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thereon; but the mere addition to his signature of 
words describing him as an agent, or as filling a re- 
preséntative character, does not exempt him from per- 
sonal liability.” i ; ; 

The corresponding sections of the Negoti- 
able Instruments Act are ss. 27 and 28 respec- 
tively and they read as follows: 

“97, Every person capable of binding himself or of 
being bound, as mentioned in s. 26, may so bind 
himself or bə bound by a duly authorized agent acting 
in his ngme. 

A general authority to transact business and to 
receive and discharge debts does not confer upon an agent 
the power of accepting or indorsing bills of exchange 50 
as to bind his principal. 

An authority to draw bills of exchange does not of 
itself import an authority to indorse. 

28. An agent who signs his name to a promissory 
note, bill of exchange or cheque without indicating there- 
on that he signs as agent, or that he does not intend 
thereby to incur personal responsibility, is liable per- 
sonally on the instrument, except to those who induced- 
him to sign upon the belief that the principal only 
would be held liable.” | ; 

Under the English Act, if an agent is to 
escape liability as a drawer, indoser or accep- 
tor he should add words to his signature 1n- 
dicating that he is signing for and on behalf 
of his principal. Of course if in the body of 
the instrument the maker expressly excludes 
his ‘personal liability this would have the 
same effect as the adding of suitable words 
to his signature, but in England negotiable 
instruments are not usually drawn in this 
way. Under the Indian Act there is more 
latitude in the matter of construction. The 
question is not whether there has been express 
exclusion from personal liability, but whether 
on a fair construction of the instrument asa 
whole the exclusion of personal liability can 
be inferred. The importance which s. 26 of 
the English Act, attaches to words of exclu- 
sion following the signature was not a feature 
of the decisions in England before the passing 
of the Bills of Exchange Act in 1882. What 
was insisted upon was that on the face of the 
instrument the maker should clearly indicate 
‘that he was signing for another, otherwise he 
would be liable personally. In Leadbitter v. 
Farrow (11), Lord Ellenborough, O. J. 
said: 

“Is it not an universal rule that a man who puts 
his name to a bill of exchange thereby makes him- 
self personally liable, unless he states upon the 
face of the bill that he subscribes it for another, 
or by procuration of another, which are words of 
exclusion? Unless he says plainly ‘I am the mere 
scrible,’ he becomes liable...Every person, it is to 
be presumed, who takes a bill ofthe drawer, expects _ 
that his Yesponsibility is to be pledged to its being 
accepted. Giving full effect to the circumstance that 
the plaintiff knew the defendant to be agent, still the 
defendant is liable, like any other drawer who puts 
his name to a bill without denoting that he does it in 
the character of procurator. The defendant has not 
go done’and therefore has made himself liable.’’ x 

ga (1816) 5 M & S 345; 17 RR 345;105 E R 
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When Lindus v. M elrose (12) was before 
the Court of Exchequer, Pollock, C. B.edid 
say, [(1857) 2 H & N 296=157 E R123]: | 


“On reading the instrument as I have ‘suggésted, 
and looking tothe surrounding circumstances, I enter- 
tain not the slightest doubt that in fact it was intended 
as the note of the company,” 
but there is no indication that the sur- 
rounding circumstances were used to add 
to the instrument and when the case was 
before the Exchequer Chamber on appeal it 
is obvious that it was decided merely on an 
examinatian of the words of the note. It has 
been argued that Elliott v. Bax Ironside (6), 
is direct authority for the proposition that 
the Court may look beyond the document and 
examine the surrounding circumstances when 
deciding whether personal liability has been 
excluded by the maker ofa negotiable instru- 
ment such as we have-here, but an examina- 
tion of the judgments shows that they do not 
render support for the argument. A bill of 
exchange- was accepted in the following 
form: >- á 

“Accepted, payable at the Westminster Bank Ltd. 


Piccadilly Branch, H. C., Bax Ironside, Honald A 
Mason, directors, Fashions-F'air Exhibition Ltd.” 


When the drawer sent the bill to the com- 
pany for acceptance he wrote saying that as 
a condition of his doing the work for which 
the bill was drawn he should require it to 
be indorsed by the directors as well as accept- 
ed by the company. As the result of this 
letter the two directors indorsed the bill as 
follows: ‘“‘Fashions-Fair Exhibition. Ltd., 
A BandC D, directors,’ and one of them 
when returning the accepted bill drew atten- 
tion in his letter to the fact that it was duly 
indorsed by two directors of the company as 
had been requested. . Bankes and Scrut- 
ton, L. JJ. were of the opinion that the 
Court was entitled to look at the surrounding 
_. circumstances under which the bill was sign- 
ed, including the letters which passed between 
the parties on the subject of the Indorsement 
from which it was to be inferred that the 
defendants by indorsing intended ‘to guar- 
antee the payment of the bill. Sargent, L. J. 
agreed in holding that the directors were 
liable, but he preferred to base his judgment 
. merely on the contents of the particular bill. 
In holding that the surrounding circum- 
stances might be looked into, Bankes and 
Scrutton, L. JJ. placed reliance on Mac- 
donald v. Whitefield (T) and Macdonald 
& Co. v. Nash d Co. (8). Macdonald v. 
Whitefield (7) was an appeal to the Privy 
Council from Canada, andin delivering the 


ed: ; 
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- “Butit isa-well established rule of law that the whole, 
facts and circumstances attendant upon the making 
issue, and transference of a bill or note may be legiti- 
mately referred to for the purpose of ascertaining the 
true relation to each other of the parties who put their 
signatures upon it, either as makers or as indorsers; 


and that reasonable inferences, derived from these facts 


and circumstances, are admitted to the effect of qualify- 
ing, altering, or eveninverting the relative liabilities 
which the law merchant would otherwise assign to 
them.” 


These remarks are confined to the parties 
who put their signatures upon the instrument. 
In that case the directors of acompany agreed 
with each other to become sureties to the 
bank for the same debts of the company and 
as the result of this- agreement successively 
indorsed three promissory notes to the com- 
-pany.’ It was held that they were entitled 
-and liable to equal contribution inter se. ‘Phe 
-rule stated by Lord Watson in that case 
obviously does not apply ih the present case. 
The appellant has not signed the promissory 
note, he is merely the payee and the question 
is whether the maker or a third party, whose 


-signature does not appear on the instrument, 


is liable. 


In’ Macdonald & Co. v. Nash & Co. (8), 
the position was this. The appellants sold 
19000 cases of tinned soup, but as the 
buyers were unable to find the money 
they applied for financial assistance to 
the respondents, who undertook as be- 
tween themselves and the buyers to find 
75 per cent. of the purchase price. The 
appellants, the respondents and the buyers 
then agreed that the respondents should 
indorse a series of eight. bills of exchange, 


seven for £1000 each and one for £117 odd, 


to be drawn by the appellants on the buyers, 
payable six months after date to the ap- 
pellants’ order, and that the appellants, in 
consideration of the bills being duly in- 
dorsed by therespondents, should hand to 
the respondents delivery orders for the 


balance of the cases, some 3000 cases having 


been taken up by the buyers. The bills 
were drawn by the appellants on the buyers, 
expressed to be payable to the appellants’ 
order, and were accepted by the buyers and 
indorsed by the respondents. Room was left 
above the name of the respondents for the 
indorsement of the name of any person to 
whom the appellants should direct payment. 
The respondents then handed the bills to 
the appellants in exchange for the delivery 
orders. One bill was discharged, but before 
the remaining bills became due the appel- 
lants indorsed their name as payee above 
the respondents’ signature. On presentation 


“to the buyers these bills were dishonoured 


and the appellants claimed payment from 
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the R who denied liability. There- 
upon the appellants sued the respondents as 
indorsers. It was held that the respondents 
must be taken to have intended to make 
themselves liable toethe appellants on the 
bills and that the appellants had implied 
“authority to fill in their own name as payees, 

The decision in Macdonald & Co. v. Nash 
& Co. (8), does not go beyond the rule stated 
by -Lord Watson in Macdonald v. White- 
field (T), and I consider that Elliott v. Bax 
Ironside (6) goes no further. In my judgment 
the English decisions lend no support for 
the suggestion that in a case like the one 
now ‘before us the Court can travel beyond 
the instrument in order to decide whether a 
pereon has signed asthe agent of another. 
54 far as the Courts in India are concerned, 
the question is really governed by the deci- 
sion of the Privy Council in Sadasuk Janki 
Das v. Sir Kishen Pershad (2). In that case 
certain hundis had been drawn by one 
Mohan Lal, who had been employed by 
Maharaja. Sir Kishen Pershad as the superin- 
tendent of his private treasury. The hundis 
were in this form : 


“By order of Sirkar, may his happiness increase. 


To -*- 
Moa Lal, son of Hira Lal. 

Six months from the date of the execution of this 
hundi, please pay to Seth Sadsukh Janki Das Sahu of 
- the Residency Bazaars or tohis order the sum of H. 
S. Rs. 2,500 (half of which is Rs. 1,250) which sum I 
have received in cash in the Residency Bazaars from 
the said Seth Sahib. 

Dated 3rd Rabi-us-sant, 1328-H (April 14, 1940). 
Mohan Lal (in Urdu) 
Acting Superintendent of the Private 
Treasury cf His Excellency Sir Maharajah, 
the Prime Minister of H. H. the Nizam. 
(on the back) 

This hundi has been accepted by Mohan Lal, son 
of Hira Lal, in favour of Seth Sadsuk Janki Das, in- 
habitant of the Residency Bazaars, Hyderabad. 

Dated 3rd Rabi- us-sani, 1328 Hijiri. 

Mohan Lal (in Urdu).” 


. The question was whether Mohan Lal or 
the Maharaja was liable. The Privy Coun- 
cil held | that the liability rested with 
Mohan Lal and not with the Maharaja. In 
delivering the judgment of the Board, Lord 


Buckmaster said : 

“Tt is of the utmost importance that the name of a 
person or firm to becharged upon a negotiable docu- 
-ment should be clearly stated on the face or on 
the back of thedocument, so that the responsibility 
18 made plain and can be instantly recognized as the 
document passes from hand to hand. In this case the 

reliminary words mention no more than that Mohan 
Lal has been directed toexecute the hundis, and they do 
not necessarily imply that he has been clothed with 
authority to execute them m any other form than 
that in which they were actually prepared—a form 
which ithas already been shown constituted nothing 
more than ja personal liability on behalf of Mohan 


Lal.” | 
l 
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After referring to ss. 26, 27 and 28 of the 


‘Negotiable Instruments Act, the judgment 


proceeds : 

“Tt is sufficient.to say that these sections contain 
nothing inconsistant with the principles already en- 
unciated, and nothing to support the contention, which 
is contrary to all established rules, that in an action 
on a bill of exchange or promissory note against a per- 
son whose name properly appears as party to the 
instrument, it is open either by way of claim or de- 
fence to show that the signatory was in reality acting 
for an Mndiselosed principal.” | : 

There can be nothing plainer than this 
judgment. Itis the instrument and the in- 
strument alone which has to be looked at in 
deciding whether the maker has excluded 
personal ‘liability in such a case. Therefore 
in turning to examine the decisions of this 
Court in Koneti Naicker v Gopala Iyer (1), 
and Satyanarayana v. Mallayya_ (4), we 
have this factor well established. Of course, 
if thé aufhority of the agent is questioned 
the authority must be established before the 
instrument is looked at. The case in 
Koneti Naicker v. Gopala Iyer (1), was 
decided by White, C. J. and Ayling and 
Oldfield, JJ. It was heard by three Judges 
as Sundara Iyer and Sadasiva Iyer, JJ. who 
had heard it in the first instance had dis- 
agreed. It has been suggested that the 
judgment ofSundara Iyer, J. amounts to an 
assertion that the surrounding circumstances 
may be taken into consideration in a case 
like the present one, but when his judgment 
is examined it is clear that he was not stat- 
ing any such proposition. The real conflict 
between him and Sadasiva Iyer, J. was that 
he considered that the promissory note itself 
indicated that it had been signed by the 
maker as an agent, while Sadasiva Iyer, J. 
took the opposite view. The promissory 
note read as follows : 

“August 12,1907 corresponding to 28th Audi. Pla- 
vanga. Promissory note executed to you both, (1) 
Gopala Iyer and (2) Nagaswami Iyer, sons of Soothi 
Seshaiyer, residing in No. 1, Police Station Lane, | 
Madura Town, by R. P. Koneti N ayudu Guru, son 
of N anjundappa Naidu Garu, agent, holding power-of- 
attorney from the zamindar Dorai Rajah Avergal and 
residing in Vellikurichi village, Manamadura talug, 
Madura District. 

Amount due to you including principal and -in- 
terest upto date upon settlement of account of dealings 
which was standing against the name of Rani Chek- 
kani Ammal on cloths, etc., having been purchased — 
ere this for the Vellikurichi palace, is Rs. 694-6-0. On 
deman, I promise to pay this sum of rupees six 
hundred ninety four and annas six with interest at 
Rs, 5-8-0 per cent. per mensem from this date either to 
you or order and shall take this back with the endorse- 


meni of. payment thereon. 
i (Signed) R. P. Koneti Nayudu.” 


Tt will be observed that after stating that 
he isthe son of Nanjundappa Naidu the 
maker of the note adds he is the “agent, 
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holding power-of-attorney. from the zamin- 
dar Dorai Rajah Avergal.” The notę has 
very much in common with the note now 
In suit: The question- there was whether 
R. P. Koneti-Naidu was personally liable 
or whether he had executed the promissory 
note as the agent of the zamindar. Sundara 
Iyer, J. considered that the promissory note 
should be construed as an instrument made 
by R.P. Koneti Naidu as the agenteof the 
zamindar and his reasons may be gathered 
from the following passage in his judgment : 
Koneti Naicker v. Gopal [yer (3), at p.421* : 


_. “The question is, has or has not defendant No. 3 
indicated on the note that he does not intend to incur 
eaters responsibility for the debt ? He has described 
self as the agent of defendant No. 1 holding a 
power-of-attorney from him. He bas described the debt as 
one binding on defendant No. 1 and incurred by de- 
fendant No. Is mother. In instruments executed by 
the people of the country, it is,in my opinion, very un- 
common for the executant to describe him&elf as agent 
of another, unless the contract is entered into by him 
as an agent. In this case, thé justification for his 
acting as an agent is also referred to, namely that he 
‘holds a power-of-attorney from defendant No.1. The 
question whether defendant No. 3 executed the docu- 
ment as agent and whether he has indicated that he 
did not intend to be personally responsible for the 
amount of the note is one of construction. In construing 
the instrument, I think it is proper and necessary to 
put oneself in the position of the executant, and to 
take into consideration the habits of the people of this 
country in the matter of conveyancing. These habits 
may not be the same as those of people in England 
orelsewhere, and the construction to be put on an 
instrument executed by a Hindu here should not ne- 
cessarily be made to depend on the construction of 8 
similarly worded instrument executed by an English- 
man.” r 

Later in the judgment Sundara, Iyer, J. 
said : 

“Of course, an agent might contract to be personally 
liable, and it would be open to the payee to prove such 
an agreement. But, apart from such agreement, I 
think that in this country, the-description itself should 
-be taken to be an indication that the executant should 
not be personally liable.” 


Sundara Iyer, J. also said that if it was 
open to the maker to prove that he was only 
a benamidar for a third person, he saw no 
reason why he should not be entitled to 
show that he was only an agent for an- 
other, but hewent on to add that perhaps 
s. 28, Negotiable Instruments Act, would 
not allow of this and therefore his decision 
must be taken to have been given on the 
reading of the promissory note, bearing in 
mind the manner of expression the maker 
would ordinarily use. Sadasiva Iyer, dJ., 
considered that the maker of a negotiable 
instrument would be personally liable unless 
in signing he indicated that he was signing 
as anagent or had expressly excluded his 
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personal liability in the body of the note.. 


He observed : : vet 

“Why should a holder of a negotiable instrument be: 
driven to make inquiries whether a man who puts his. 
unequivocal signature to it is really an agent of some 
other person as he descrified himself in the body or 
whether he had authority to bind that principal? The 
very object of the law merchant might be defeated if, 
when the executant does not choose expressly to re- 
liability to the’ holder (who- | 


ever he may be) according to the law merchant he 
shonld be allowed to spell out an implied non-liability 
on his part by. involved arguments and by appeals to- 
the negligent practices of people in the mofusstl.”’ 
All the. members of the Full Bench read 
the promissory note in the way lt was read. 
by Sadasiva Iyer, J., although Ayling, J. 
observed that the question was not free 
from doubt. White, C. J. said that he did 
not attach importance to the variatior of 
the language between s. 26, Bills of Ex- 
change Act and s. 28, «Negotiable Instru: 
ments Act, because the Legislature intend- 
ed in both enactments to reproduce “the: 
English common law, though the language . 
used for the purpose of carrying out their 
intention was different. As I have already” 
indicated I do not agree that the effect of 
s. 26 of the English Act is precisely the 
same as that of s. 28, Negotiable Instru- 
ments Act, and before us learned Counsel 
have accepted that there is a difference. 
(4) 


In Satyanarayana v. Mallayya 
the facts were these. A promissory note 
was executed by the mother who was. 
also the guardian of the minor members 
of a Hindu joint family, without adding 
any words of qualification to her signature,. 
but in the body of the note the minors 
were described as the ‘makers represented 
by their mother and guardian, Venkayam- 
ma.” The promissory note was in renewal 
of an earlier promissory note made by the 
mother as guardian of the minors and this 
note was in renewal of a promissory note: 
which had been executed by the father. ‘The 
judgment of the Court was delivered by 
Ramesam, J., who stated without any quali-- 
fication that one must look at all the sur- 
rounding circumstances in inferring the- 
intention of the maker. The Courts held! 
that the minors’ estate was liable on the 
promissory note and in arriving at this de- 
cision took into consideration the surround- 
ing circumstances. This course cannot be 
supported. With great respect the Court 
was wrong in looking at the surrounding’ 
circumstances when deciding whether the 
mother as the maker of the promissory’ 
note had excluded her personal liability. 

As the Court cannot look beyond what 
is stated in the instrument ina case like. 


_ 
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the present one, it is now necessary to de- 
cide whether the promissory note in suit 
Should be construed in accordance with the 
judgment of Sundara Iyer, J. or the judg- 
ments of Sadasiva Iyer, J. and White,eC. 

. In my opinion the judgment which 
Should be followed is that of Sundara Iyer, J. 
It is the duty of the Court to read the in- 
strument: and judge its effects from the 
words used, but a promissory note drawn 
up ina vernacular language cannot always 
be construed according to the literal trans- 
lation into English. While I have no know- 
ledge of the Dravidian languages, I have 
‘seen sufficient of the translations of verna- 
‘cular documents which have come before 
this Court to realize that to give a fair 
translation words in English have often to 
be added, and beth my learned brothers 
‘Sommayya and Patanjali Sastri inform me 
that a Tamil who wished toindicate that he 
Was signing on behalf of his principal might 
‘aptly use the language found in the pro- 
missory note in suit and that a Tamilian 
would read it as an instrument signed by 
‘the maker on behalf of his principal. I do 
not suggest that a document in Tamil or of 
any other language spoken in India should 
not be given the meaning which the words 
used ordinarily imply but in degiding their 
‘Implication J agree with Sundara Iyer, J. 
that one must put oneself in the position of 
the writer so far as the language used is 
concerned. In this country when a per- 
son is describing who he is he gives his 
father’s name and. says that-he is. his son. 
When in a document such as we have here 
the person after giving his own description 
adds that he is the agent of another it 
-means that he is acting as the other’s agent 
In the matter of the execution of the docu- 
ment. 

In this case I consider that it is beyond 
-Tensonable doubt that when respondent 
.No. 2 added to the statement that he was 
the son of Velayudham Pillai the statement 
‘that’ he was the husband and agent under 
‘power-of-attorney of respondent No. I he im- 
‘plied that he was executing the document 
In his capacity as her agent. The matter 
‘does not however rest there. The body of 
the instrument shows that the note was 
executed in renewal ofa previous promis- 
-sory note executed in respect of a debt owed 
by respondent No. 1’s junior paternal uncle 
‘Shanmugasundaram Pillai, and this gives 
an indication of the reason why respondent 
No. 2 was called upon to act on behalf of 
his wife. She was lending aid to a relation 
of pes On a fair construction of the docu- 
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ment bearing in mind that it was written in 
Tamil by a person who would express 
agency in this way J hold that respondent 
No. 2 signedit as his wife’s agent. 

Mr. Venkatesa Iyer on behalf of respon- 
dent No. l stated in the course of his argu- 
ment that if the word “as” preceded the 
words “the husband and agent under power- 
of-attorney of Padmavathi Ammal” it would 
be a fair construction of the document to say 
that the maker intended to exclude his 
own personal liability. I do not see what 
difference the absence of the word “as” 
makes, because the insertion of the words 
“husband and agent under power-otf-at- 
torney of Padmavathi Ammal” would be 
entirely unnecessary unless the intention 
was to indicate that respondent No. 2 was 
signing the document as the agent of his 
wife. 6 


I would sum up the position thus. In 
Satyanarayana v. Mallayya (4), the Court 
erred in saying that circumstances not dis. 
closed in the instrument could be looked at 
when deciding whether the maker was per- 
sonally liable and that the learned Judges 
who decided Koneti Naicker v. Gopala 
Iyer (1), erred in refusing to follow the line 
of approach indicated by Sundara Iyer, J. 
When it is a matter of construing the effect 
of an instrument written in Tamil or in any 
other Indian language, the observations of 
Sundara Iyer, J. apply. It follows from 
what I have said that I consider that the 
Subordinate Judge was right, and I would 
allow the appeal with costs here and below. 


King, J. — Iagree. As I was a mem- 
ber of the Full Bench which decided 
Satyanarayana v. Mallayya (4) I wish 
to add that to the best of my recollec- 
tion the question of the propriety of looking 
into surrounding circumstances was not 
raised then. Those circumstances were 
assumed, as constituting the background of 
facts upon which the case had to be decid- 
ed. .Now that I have had the advantage of 
hearing that matter fully argued, I agree 
that in that respect our decision was wrong. 

Somayya, J.—I agree with the judgment 
just delivered by my Lord the Chief Justice. 
I only wish to add that I entirely agree 
with the observations of my brother Pat- 
anjali Sastri, J., as to the mode in which 
promissory notes andthe other documents 
drafted in this country to indicate that the 
executant excludes his personal liability and 
that he is executing the document for an- 
other.” , 


Patanjali Sastri, J—I agree with my 
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Lord the Chief Justice, whose judgment I 
have had the advantage of reading, and 
would .only add that the appending of the 
words “agent under power-of-attorney of 
etc.” to the name of the executant is a 
well-known form commonly employed in 
Tamil documents to indicate execution in a 
representative capacity and exclusion of per- 
sonal responsibility. The words are almost 
invariably regarded as limiting and qualify- 
ing the liability and not merely as describ- 
ing or indentifying the executant. It is in- 
deed difficult to see what descriptive or deco- 
rative significance can be ascribed to such 
words when they are added to a name al- 
ready adequately described as in the present 
case. 


English decisions holding that words like 
‘director’, ‘secretary,’ ‘managing agents,’ etc. 
added to the signatures of parties*to negoti- 
able instruments are only descriptive and do 
not have the effect of excluding personal 
liability are, in my opinien, more mislead- 
ing than helpful in determining the inten- 
tion of parties to similar instruments in 
India and I respectfully endorse the protest 
of Sundara Iyer, J.,in in Koneti Naicker 
v. Gopal Iyer (3), against a too rigid and 
indiscriminating adherence to English rules 
of construction in interpreting documents 
executed by the people of this country in 
their own vernacular. With all respect to 
Sadasiva Iyer, J., whose differing judgment 
prevailed, it seems to me a curious inversion 
of two cannons of construction to apply the 
English rule based upon a different mode 
of drawing negotiable instruments prevalent 
in England to similar instruments executed 
in India, brushing aside forms of words 
commonly used in vernacular to express 
agency as ‘“‘negligent practices of people in 
the mofussil.”’ In England, as pointed out 
by Lord Ellenborough, C. J. in Leadbitter v. 
Farrow (11), it was a universal rule that a 
man who puts his name to a billof exchange 
thereby makes himself personally diable 
unless he subscribes it for another or by 
procuration of another which are words of 
exclusion (italics mine). This well establish- 
ed mode of excluding personal liability was 
recognized and perhaps made more stringent 
in s. 26, Bills of Exchange Act of 1882, and 
hence the English rule. But in this part of 
the country it is the usual practice in draw- 
ing a promissory note in vernacular to begin 
by stating that it is executed by A B to C 
D, and where such execution is for and on 
behalf of another, to append the words 
“agent under power-of-attorney of X Y,” to 
' the name of the “executant. No Tamilian 
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would read the promissory note in suit, 


Ex. A) except asone executed by the maker 
for and on behalf of the principal. Promis- 


‘sory notes are not only common among the 


commercial community in the cities but are 
popular ameng the large agricultural com- 
munity in the mofussil on account of the 
low stamp duty to which they are subject, 
andit isto the interest of these communt- 
ties that no doubts should be thrown on the 
generally accepted meaning of these words 
as excluding personal liability on the: part 


of the signatory. 


Mr. Venkatesa Iyer placed reliance on 
the wording of s. 28 as sanctioning the ap- 
plication of the English rule in this country 
also. He pointed out that the section begins 
with the words “an agent” and not “a per- 
son,” thereby indicatinge that even if the 
instrument purports to be executed by a 
person as an agent, that is not sufficient to 
exclude personal liability. But there 1s no 
warrant for supposing that the section pre- 
supposes instruments purporting to be exe- 
cuted by an agent as such. All that it means 
is that a person who is in fact an agent but 
signs his name without indicating on the 
instrument that he signs as agent or that he 
does not intend thereby to incur personal 
responsibility, is liable as a principal: cf. 
s. 231, Contract Act, where the words “an 
agent” obviously refer to a person who 1s In 
fact an agentand not one who purports to 
act as such. 

Happell, J.—I agree. 


N.-D. . Appeal allowed. 


oe 
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Hindu Law—-Debts ~ Manager — Necessity —Money 
borrowed by manager on representation that tt was 
required for business —No family business in exts- 
tence ~Mortgagee not making enquiries as to existence, 
nature and requirements of bustness—Not entitled to 
protection — Transaction for benefit of family or 
estate—Tests — Whether transaction satisfies test 18 
question of fact Manager, when can borrow money 
by alienation” of family property for starting new 
business — Mortgage of entire family property by young 
and inexperienced manager for investing loan im 
business held not prudent and free from risk and 
danger. l 

Where money has been borrowed by the manager of a 
joint Hindu family on a mortgage, ona representation 
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that it was required for grain business but in fact, there 
is no ancestral grain businessn or joint family business of 
that kind and the mortgagee has not made any enquiries 
as to the existence of the business, its nature and re- 
quirements, the mortgagee is not entitled to the protec- 
tion which law allows to a Minder who advances money 
on are presentation of necessity for loan after making 
bona fide enquiries as to the existenceeof the necessity. 
[p. 574, col. 1.] 
Before any transaction can be characterized as for 
the benefit of the family and of theestate, it must pass 
“through certain tests and these are that the transaction 
must be such as a prudent manager and not a prudent 
owner would enter into in the interest of the family 
and for the benefit of the estate and is either necessary 
for its good management or is necessary in the general 
interest of the family. Whether a particular transac- 
tion does or does not satisfy these tests, is a question of 
fact to be determined upon the circumstances and evi- 
‘dence in each cass. It cannot be said as a matter of 
Higdu Law that it isnotopen to a manager of a Hindu 
joirft family to start a new trade for the purpose of 
augmenting or supplementing the family income, nor 
can it be said that he eannot borrow money by aljenat- 
ing family property to start such a business. Indeed in 
some cases there may be compelling necessity to take 
such a course and even when there is no compelling 
necessity, circumstances may exist which may render 
it prudent to adopt such a course and the adoption of 
such course may be for the benefit of the estate or of 
the family. But in the latter case benefit must be 
practically certain and the proposed business free from 
any real risk or danger. fp. 576, col. 1.) 
[Case-law referred to.} | 
A mortgage of the entire family property by a young 
and inexperienced manager of a joint Hindu family by 
raising a loan of Rs. 7,600 carrying heavy interest for 
investing in a grain business which may or may not 
turn out to be profitable, cannot be regarded as a 
prudent transaction free from risk and danger which 
would entitle the mortgagorto make a mortgage of the 
family property. Actual result of a transaction is not a 
decisive factor to determine whether the transaction 
when it wasmade was a prudent oneor not. But the 
fact that no definite sum out of the money raised by 
mortgage could be shown to have been invested in 
grain businessand the further fact that there is no evi- 
dence to show whether the purchase of grain-pit which 
was made by the mortgagor after the mortgage resulted 
ina loss,orin a profit and the further fact that there is 
no evidence that he carried on any more business in 


grain, are matters which cannot be disregarded. [p. 
976, col. 2.) 


F. A. from the decision of the Additional 
Civil Judge, Banda, dated August 17, 1938. 


Messrs. P. L. Banerji and L. N. Gupta, 
for the Appellant. < 


Mr. S. N. Seth, for the Respondents. 


Bajpai, J.—This appeal arises out of a 
suit to enforce two simple mortgages 
dated May 6, 1929 and June 27, 1929 execut- 
ed by two Hindu brothers, Babu Lal and 
Kashi.Prasad in favour of Seth Ram Chandra 
for Rs. 7,000 and for Rs. 600 respectively. 
The mortgagee Seth Ram Chandra being 
dead, his son Pearey Lal in&tituted a suit 
for. recovery of Rs.- 13,662 on the basis of 

he. said two mortgages, after making ad- 

yustments of certain payments made by the 
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mortgagors. To this suit he made originally 
his mortgagors as the defendants; but later 
on four minors, sons of the mortgagors, 
applied to be made and were made defen- 
dants and the main contest in the suit. had 
been between the mortgagee and the sons 
of the mortgagors. The property mortgaged 
under the mortgages were 12 shops and 
houses in the city of Banda and those were 
ancestral properties of the mortgagors. The 
purpose for which the loan was raised was 
Rs. 1,827 for payment of an antecedent debt 
and the rest ofthe loan “for purchasing grain 
at the time of harvest for grain business.” 
According to the plaintiff the mortgagors 
were in the habit of purchasing grain and 
grain-pits at the time of harvest when rates 
were low and selling the commodity later 
in the season when rates went high and 


this business had come down to the mort- 


gagors from the time of their father and 


“was continued by them. The plaintiff alleges 


that money under mortgages was borrowed to 


finance an ancestral or joint family business 


of the mortgagors and even if in fact such 
a business did not exist a representation was 
made to him at the time of the mortgage 
that it existed and the mortgagee honestly 
believed in it and advanced money on the 
basis of the statement. The mortgages 
are therefore binding upon the entire family 
including the minor sons of the mortgagors. 
Itis further alleged that the mortgages were 
made by two managers of the joint family in 
the interest of the-joint family and for the 
benefit of the family and of the estate, and 
on that ground also they are binding upon 
the defendants. 

The defendants on the other hand contend 
that the mortgagors were given to gambling 
and the plaintiff was one of their associates 
and the money was advanced under mort- 
gages for the purposes of gambling. The 
trial Court has found that a sum of Rs. 1,827 
out of the total mortgage consideration was 
for payment of a valid antecedent debt of 
the mortgagor and the remaining considera- 
tion of the mortgages was a loan taken for 
the purposes of grain business, But the grain 
business was a separate business of the mort- 
gagors and was not their ancestral or joint 
family business. It has further found that 
the mortgagee rested on his own personal 
knowledge and made no enquiries as regards 
the ancestral or joint family character of the 
business and that the mortgages were not 
justified by legal necessity or family bene- 
fit. It accordingly granted a decree to 
the plaintiff for a sum of Rs. 1,827 and its 

interest, in all for Rs. 3,177 and dismissed 
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submitted tothe decree, but the plajntiff 


has made this appeal against the said judg-’ 


ment and decree. 

The mortgagors Babu Lal and Kashi 
Prasad are Tamolis (betel-sellers) by caste. 
But itis in evidence that for years now they 
have not followed their caste profession. 
They and their father Nand Ram and their 
grandfather Sheo Charan owned and possess- 
ed certain amount of house property which 
brought the family some income which varied 
from time to time. This family income has 
been variously estimated by the witnesses at 
the trial. But about the time when the 
mortgages were made, it could not be less 
than Rs. 60 per mensem. Whether the family 
Property was the sole means of livelihood of 
the family or whether the family followed 
some other occupation and had some other in- 
come isa matter of controversy in the case. 
In the year 1918, Nand Ram, the father of 
the mortgagors, entered into a purchase and 
sale transaction relating toa grain pit through 
a firm of commission agents at Banda by the 
name of Mool Chand Brij Behari of the 
value of Rs. 7,596-4-0. Again, in 1920 Nand 
Ram entered into a second transaction of 
purchase and sale of a grain pit through a 
firm of commission agents at Banda by the 
name of Mool Chand Ram Prasad of the 
value of Rs. 3,991-2-3. In or about 1920, 
-Nand Ram died leaving two sons Babu 
Lal and Kashi Prasad, the mortgagors, the 
former aged about 19 and the latter about 15. 
Between 1920 and 1924, there is no evi- 
dence that any more grain pits were purchas- 
ed by the mortgagors or by the family or 
any fresh grain business was done by them 
or on their behalf. Inthe years 1924-25 the 
elder of the two mortgagors, namely Babu 
Lal, borrowed a sum of Rs. 2,300 from the 
plaintiff. This money was partly borrowed 
on the pledge of ornaments and partly on 
a promissory note. Between 1925 and 1930 
both the mortgagors borrowed varlous sums 
of money from the plaintiff. Some of these 
borrowings were on the basis of promissory 
notes, some on pledge of ornaments and others 
. on the basis of mortgage bonds, two of which 
are the subject-matter of the present suit. 
In 1928 the mortgagors purchased and sold 
a grain pit through the firm of Lakhichand 
Babulal of the value of Rs. 2,694 and in 
the same year they entered into another 
abortive transaction of two grain pits 
through the firm of Moolchand Brij Bihari 
which led to a dispute which was finally 
settled by arbitration, asa result of which 
all parties including the mortgagors had to 
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suffer some small loss. In 1930 the mort- 
gagors entered into a fresh transaction relat- 
ing to a grain pit through the firm of. Deo- 
karandas Gulraj of the value of Rs. 2,593-14-6 
and in the same year they entered into 
another transaction through the firm of 
Moolchand Ram Prasad of the value of 
Rs. 168-10-6. , l 


Between 1924 and 1930, undoubtedly money 
was borrowed by the mortgagors from time 
to time on pledge of ornaments and on pro- 
missory notes and lastly on mortgages. 


What did they do with this money? The ` 


plaintiffs statement_is and he is supported in 
this by one or two witnesses that money was 
borrowed for the purposes of grain business 
which the mortgagors used to carry on. {Che 
two mortgagors have not denied this state- 
ment on oath. They have not produced their 
account books and itis manifest that they 
are supporting the claim of their minor sons 
and have put them up to contest this claim. 
Mr. Banerjistrongly contends that every pre- 
sumption should be made against the defen- 
dants and we should accept the statement of 
the plaintiff to the effect that the mortgagors 
were Garrying on grain business between 
1924 and 1927-and money borrowed from the 
plaintiff was for investing inthe grain busi- 
ness. We have given due weight to this 
contention. But the fact remains that if in 
fact grain pits were purchased between 1924 
and 1927 they must have been purchased 
through some firm of commission agents 
and their books must have been available 
to substantiate the point. In the absence 
of such accounts and any other document or 


reliable evidence in the case, it 1s not possible- 


to hold that between 1924 and 1927 any 
grain business was done by the mortgagors 
or any money borrowed from the plaintiff 
was invested in that business. The situa- 
tion however is slightly different between 
1928 and 1930. During that time grain busi- 
ness was being done by the mortgagors and 
they were also re-constructing their houses 
and shops “which according to defendants’ 
own witnesses cost over a thousand rupees. 
It is, therefore, probable that some portion 
of the mortgage money may have been 
utilized for grain business and for the con- 
struction of the houses. 


The reliable evidence, however, in the case 
goes no further than this, that in 1918 and 
1920 Nand Ram, the father of the mort- 
gagors, purehased two grain pits and in 1928 
and in 1930 the mortgagors themselves pur- 


chased certain grain pits and between 1924 


and 1930 they borrowed certain sums of 


1 


| 
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money from the plaintiff on pledge of orna- 
ments and on promissory notes and after- 
wards on mortgages and in the mortgages 
in suit it was recited that money was 
required for purchasing grain at the time of 
harvest for grain business. In this state “of 
evidence, it is not possible to hołd that any 
regular business in grain was carried on by 
Nand Ram which came by succession to his 
two sons and which may be regarded as 
ancestral business of the family or that the 
business carried on by the two sons of Nand 
Ram was a joint family business of any 
sufficiently long standing and definiteness 
before the mortgages in suit were made. 
Money was no doubt borrowed from the 
plaintiff on a representation that it was 
Teqtired for grain business. But, in fact, 
there was no ancestral grain business nor 
joint family .busihess of that kind. The 
mortgagee according to his own evidence 
did not make any enquiries as to the exis- 
tence of the business, its nature and require- 
ments. He states: 

- “The business for which Rs. 7,000 were required was 
storing of grain in pits which was to be sold later on. 
I believe the plaintiff and no doubt arose in my mind 
as to the existence of the necessity. I, therefore, made 
no enquiries as to the existence of the necessity re- 
presented by defendants Nos. 1 and 2 (namely the 


mortgagors) and I agreed to advance the amount 
requested for,’’ 


It is not, therefore, possible to afford to 
the mortgagee in this suit the protection 
which law allows to a lender who advances 
money on a representation of necessity for 
loan after making bona fide enquiries as to 
the existence of tht necessity. There re- 
mains now the question of the transaction 
‘being for the benefit of the family and of 
the family estate. The two mortgagors were 
the only adult members of the family and 
they were its managers. The family belongs 
toa trading caste. Their father who had 
died a few years back had engaged himself 
in transactions of purchasing grain pits and 
this is a kind of business which is well 
known and is often carried on in the part 
of the country to which the mortgagors 
belong and ordinarily it does not involve any 
great risk and speculation. The mortgagors 
had married and had a growing family and 
the income from family property was small 
and fixed. It would be a natural desire in 
persons situated as the mortgagors were to 
supplement the family income by trade in 
grain. We have no doubt whatever that 
they acted in good faith in raising the loan 
and so did the mortgagee in advancing the 
money. Mr. Banerji in his able arguments 
has strongly pressed upon us that it is open 
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to a Hindu father in circumstances like the 


present, to augument the family income by 
entering in trade and to raise loans on 
family properly for financing the trade. 
According to him this is a transaction which 
any prudent manager could and might have 
made and it should be regarded for the 
benefit of the family and of the estate. This 


raises the vexed question as to what is the. 


meaning of the phrase ‘benefit of the estate’, 
aS this expression is used and is understood 
in Hindu Law. The famous text of Brihas- 
pati quoted by Vijnanesvara in Chap. I, s. 1, 
verse 28 of the Mitakshara and which is the 
foundation of the law on the subject is as 
follows : . 

“Even a single individual may conclude 2 donation, 
mortgage or sale, of immovable property, during a 
season of distress, for the sake of the family, and 
especially for pious purposes.” ; 

- Vijnanesyara’s Commentary on this passage 
set out in verse 29 of Chap. I, s. 1 of the 
Mitakshara is as follows: - 

“The meaning of that text is this, while the sons 
and grandsons are minors, and incapable of giving 
their consent to a gift and the like; or while brothers 
are so and continue unseparated; even one person, who 
is capable, may conclude a gift, hypothecation, or sale, 
of -immovable property, if a calamity affecting the 
whole family requires it, or the support of the family 
render it necessary, or indispensable duties, such as 
i obsequies of the father or the like, make it unavoid- 
able.” 

The original word “for the sake of the 
family’ in verse 28 of Mitakshara is 
‘kutumbarthe.’ As to this word Shah, J. 
said in a Bombay case, Nagindas Maneklal 
v. Mahomed Yusuf (1), at p. 316 that it must 
be interpreted with due regard to the con- 
ditions of modern life. In a later case in 
Bombay Ragho v. Zaga Ekoba (2), at p. 426, 
Patkar, J. said: 

“The explanation of the text by Vrihaspati of Mitak- 
shara in verse 29 is by no means to be considered as 
exhaustive and may be treated as illustrative and 
interpreted with due regard to the conditions of 
modern life.” 

Inthe Full Bench case in Ramnath v. 
Chiranji Lal (3) at p. 624, Sir John 
Thom in his judgment observed as fol- 
lows : 

“Thereis ample authority, not only in the original 
text but in the decisionsof the Privy Council and of 
this Court, for the proposition that where the starting 
ofa new business is a prudent step taken by the 
manager ofthe family for the benefit of the family, a 
loan taken for this purpose or for the carrying on of 
the new business, isa valid loan and is binding upon 
the minor members of the family. Indeed it would 
be most unfortunate if the law were otherwise. In the 


(1) 46 B 312 (316); 64 Ind. Cas. 923: A I R 1922 Bom. 
122; 23 Bom. LR 1094. 

(2) 53 B 419; 118 Ind. Cas. 555; A I R 1929 Bom. 251; 
31 Bom. L R 364: Ind. Rul. (1929) Bom. 459. 

(3) 57 A 605 (624); 155 Ind. Cas. 136: A I R 1935 All. 
221; (1935) A L J 177;7 RA 880 (F B). 
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present economic and social state of the development of 
this country it must often be absolutely “necessary in 
the interest of the joint Hindu family and for thë pur- 
pose of conserving the estate of that family not only to 
discontinue an old ancestral business but to embark 
oe a new business, and for that purpose to negotiute 
oans.”’ i 


The Patna High Court in a recent deci- 
sion, Chhoteylal Chaudhury v. Dalip 
Narain Singh (4) at p. 394, have followed 
two earlier decisions of their Cou with 


the following observations : 

“Dhavle, J. held that the power of the manager 
ofa joint Hindu family to enter into transactions for 
the support of the family is to be judged (when in 
exercise of such power the family property is charged 
or alienated by the manager) by the consideration 
whether that transaction was one into which a 
prudent owner would enter. In that case the manager 
ofa Teli family executed a mortgage bond to provide 
fundsfor starting a grocery shop to supplement the 
income of the family which was not in-~a flourishing 
condition. It was held that a grocer’s shop was 
neither a luxury ‘nor a speculative tragsaction and 
that the mortgage was binding on all the members of 
the family, Benares Bank Ltd. v. Harnarain(5), was 
referred to. The second case, Lalji Singh v. Much- 
kund Singh (6), is a decision of a Division Bench. 
The facts in that case were that a mortgage had 
been executed to raise money partly for the payment 
ofa previousdebt and partly for the purchase of 4 
bighasof land situated about a mile and halffrom the 
residence of the mortgagor’s family. The suit on the 
mortgage was contested on the ground that there was 
no legal necessity for the loan. In delivering the 
judgment of the High Court, Mohammad Noor, J. 
observed: 

What was required to be done by the mortgagees 
was reasonable and honest enquiry that the purchase 
was being made for the benefit of the family. I have 
said that tHe usual livelihood of the family was cul- 
tivation. Augmenting the means of livelihood, unless 


speculative orrisky, must be taken to be beneficial, 


to the family.” 

The view of the Lahore High Court in 
regard to this matter as expressed in a 
recent judgment, Prabh Dayal v. Basant 
Lal (T), at p. 622, is as follows : 


‘‘.... When the business: of joint Hindu family to 
finance which money has been borrowed is a new 
business and not an ancestral business, the sons are 
not liable for the payment of the loan contracted 
bythe father for that business, unless the transac- 
tion was for the benefit of the family or to the 
benefit of the estate or it was supported by legal neces- 
sity. ; 

There is a conflict of authority as to the exact 


interpretation of the words ‘benefit of the estate.’- 


In some cases it has been held, on the basis of the 
remarks of their Lordships of the Privy Council in 
Palaniappa Chetty v. Devasikamony Pandara 


(4) 17 Pat. 386 (394); 178 Ind. Cas. 837; AI R 1938 
Pat. 562; 5 B R 144; 11 R P 301. 

(5) 54 A 564; 137 Ind. Cas. 781; A IR 1932 P O 182; 
59 I A 300; Ind. Rul. (1932) P C 220; 36 O W N 826; 
34 Bom. L R 1079; 55 CL J 583; 90 W N 599; (1932) 
ALJ 714; 36 L W 56; 63M LJ 92; (19032 MW N 788; 
I3PL T 491(P ©). 

we I R 1934 Pat. 699; 155 Ind. Cas. 97; 7 RP 
418. 

(7) A 1 R 1933 Lah. 622; 179 Ind. Cas. 397; I L R 

(1938) Lah. 655; 40 P L R 678; 11 R L 572. 
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Sannadhi (8) that the benefit must be of a defensive: 
character, while in others ithas been held that it 
need not be so restricted ; cf. Jagat Narain v. 
Mathura Dass (9) Ragho v. Zaga Ekobo (2) and. 
Sellappa Chettiar v. Suppan Chettiar (10).” 

In the Full Bench ecase in Ramnath v. 
Chiranji Lal (8) at p. 619* Sir Shah Sulai- 
man has stæted the law in the following 


words : 

‘Tt seams to follow that the question whether the 
particular transaction in dispute was for legal necessity 
or was for the benefit of the estate and the joint 
family, is something more than the mere question 
whether the money borrowed was required for the 
purposes of anew ‘business. The fact that it was. 
required for a new business would not be any justifi- 
cation. Ifin addition thereto, it could be shown that 
there was either pressure of necessity to continue: 
that business, as if was the mainstay ofthe family or 
that the particular transaction was at the time bene- 
ficial to the family and the family estate, the transagtion 
would be supported but, of course, on the latter ground. 
The question whether the transaction was for such 
benefit or not is a question of lact depending on the 
circumstances of the case, and it is for the Court to. 
decide whether it was so beneficial and was such 
agan ordinary prudent manager would have entered 
into in the interest of the family.” 


And in a recent judgment of the Madras. 
High Court, Natraja Iyer v. Lakshman Iyer 
(11) at p. 197, Varadachariar, J. observed 


as follows : 

“Tt must be remembered that when the family 
character of the business is put aside and the transac- 
tion is sought to be justified on the ground of necessity 
no difference can turn on the fact that thedebts are 
incurred by the father and not by any other 
manager. The proof must therefore amount to proof 
of necessity in the sense ordinarily known to the Hindu 
Law”. 

And further on : 

“Further, when considering the question whether 
moneys required in connection with such a business 
can be said to be moneys réquired for ‘family ne- 
cessity,’ the learned Judges suggest that necessity 
need not be restricted to transactions of a purely 
‘defensive nature.’ There issome conflict of opinion 
on this point, but for the purpose of this case it seems. 
to us unnecessary to canvass that question, because 
even assuming that a category of ‘benefit’ may be 
recognized in this connection apart from ‘necessity” 
in the ordinary sense, the cases referring to such 
benefit also recognize that the benefit must at least 
becertain and the business free from any risk or 
danger.” 

And again : 

“Assuming that defendant No.1 was actuated by the 
motive of increasing the family income by adding 
to it the profits derived from the business, we do. 
not think a family manager who isin charge of the 


(8) 40 M709; 39 Ind. Oas. 722; A I R1917 P C 33; 
44TA147:21CW N 729; 15 A u J485; 1P LW 


. 697; 33 M L J 1; 19 Bom. L R 567; 22 M LT 1; (1917) 


M W N 507; 260 LJ 153; 6 L W 222 (P C.. 
(9) 50 A 969; 116. Ind. Cas. 484; A I R 1928 All 454; 
26 A LJ 841; Ind. Rul. (1929) All. 580. 

-(10) A I R 1937 Mad. 496; 171 Ind. Cas. 216; IL R 
(1937) Mad. 906. (1937 1 M L J 422; (1987) M WN 
125; 45 L W 340; 10 R M 295. 

(11)A I R1937 Mad. 195 (197); 170 Ind, Cas. 845; 
(1936) M W N 871; 10 R M 226, : 
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‘estate of junior members, all of whom are minors, 
iseither obliged to adopt or is justified in adopting 
a course of this kind with a view to give them more 
comfort than the normal income of the family pro- 
perties would make possible.”’, 


There has been a divergence of judiqgal 
opinion as to the meaning of the expression 
benefit of the estate,’ asit is used in Hindu 
Law, some of which is also reflected in the 
‘passages quoted above. But there is a 
general agreement asto the powers of a 
manager of a joint Hindu family whether 
he be a father orsome other coparcener with 
regard to starting of a new business and 
borrowing money to finance it, by alienating 
family property. In each case the transac- 
‘tion has to be justified by legal necessity 
-or py family benefit and benefit of the 
estate andin this respect there is no diff- 
erence between thespowers ofa father and 
of any other coparcener and before any 
‘transaction can be characterized as for the 
benefit of the family and of the estate, it 
must pass through certain tests and these 
are that the transaction must be such as a 
prudent manager and not a prudent owner 
would enter into in the interest of the 
family and for the benefit of the estate and 
is either necessary for its good management 
‘or is necessary inthe general interest of the 
family. Whether a particular transaction 
does or does not satisfy these tests, Is a 
question of fact to be determined upon the 
‘circumstances and evidence in each case. 
It cannot be said as a matter of Hindu Law 
that itis not open toa manager of a Hindu 
joint family to start a new trade for the 
purpose of augmenting or supplementing 
the family income, norcanit be said that 
he cannot borrow money by alienating fami- 
ly property to start such a business. Imn- 
deed in some cases there may be compelling 
mecessity to take such a course and even 
when , there is no compelling necessity, 
‘circumstances may exist which may render 
16. prudent to adopt sucha course and the 
adoption of such course may be for the 
benefit of the estate or of the family. But 
in the latter case benefit must be practically 
certain and the proposed businessfree from 
any real risk or danger. 

It is not possible in this case to say that 
the transaction made by the mortgagors 
was a prudent one and was for the benefit 
of the estate or of the family. The mort- 
gagors were two young men with no 
previous experience of business. Itis not 
clear; whether the previous transaction in 
grain business which the mortgagors had 
made had resulted in profit or loss. A 
mortgage of the entire family property by 
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raising a loan of Rs. 7,600 carrying heavy 
interest for investing in a grain business 
which may or may not turn out to be profi- 
table, cannot be regarded as a prudent 
transaction free from risk and danger 
which would entitle the mortgagors to make 


.a mortgage of the family property. Actual 


result of a transaction is not a decisive factor 
to determine whether the transaction when 
it was” made was a prudent one or not. 
But the fact that no definite sum out of 
the money raised by mortgages could be 
shown. to have been invested in grain busi- 
ness and the further fact that there is no 
evidence to show whether the purchase of 
grain pit which was made by the mortgagors 
in 1930 after the mortgages resulted in a loss 
orin a profit and the further fact that after 
1930 there is no evidence that they carried - 
on any moze business in grain, are matters 
which cannot be disregarded and lend 
colour to the contention that the mortgagors 
Were inexperienced young men who with a 
view to embark ona business of a specu- 
lative nature and partly for other purposes 
which have not been disclosed to us raised 
the loan covered by the mortgages and in 
this view of the matter itis not possible to 
uphold the transaction as binding on the 
family on the ground of family benefit. 
The appeal therefore, fails and is dismissed 
with costs. 


S. Appeal dismissed, 
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Limitation Act (IX of 1908), Art. 182 (5)—Appli- 
cation to British Indian Court to transfer decree 
for execution to Court in Native State, is step-in- 
aid of execution— Application by decree-holder was 
held within time—Ctvil Procedure Code (Act V of 
1208), s. 89-Word “Court, means Court in British 
India. 

An application made to a British Indian Court to 
transfer its decree for execution toa Court of Native 
State between which and the British Govt. there éxists 
an agreement to execute each other’s decrees, is å step- 


in-aid of execution within the meaning of Art. 182, 
Lim. Act. 42 Ind Cas. 294 (1), Overruled. Íp. 
577, col. 2). 


A decree-holder who had obtained a decree in the Court 
at Dindigul (British India) applied on January, 21, 1932, 
to that Court for anorder transferrin his decree to the 
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Chief Court of the State of Pudukottah between which 
and the British Govt, there is an agreement to execute 
each other’s decrees, for the purposa of executiof, and 
on January 25, 1932, his application was granted, 
The execution proceedings in Pudukottah led to 
nothing and the decree-holder caused’ the decree to 
be re-transferred to the Court at Dindigul. On Octo- 
ber 10, 1936, the decree-holder filed an application 
for execution in that Court and was met by the plea 
that the application was time-barred: 7 
Held (Per Full Bench; Horwill, J., contra):—That 
the application to the Court at Dindigul made on 
October 10, 1936, was within time. 


'. The,word “Court” throughout the Civil P. C., unless ` 


it is preceded by the adjective “foreign” means prima 
facte a Court in British India because the Civil P. C. 
> ong govern procedure in British India. (p. 579, 
Col. 1. ` j . 
A. against the appellate order of the Sub- 
Judge, Dindigul, dated August 18,-1937: - 
Mr. C. A. Seshagiri Sastriar, for-the Ap- 
pellant. l : 
Messrs, A. V. Viswanatha Sastri and N. S. 
Srinivasan, ior the Respondents. 6 


Leach, C. J.—This appeal has been 
placed before a Full Bench of fiye Judges 
because it involves the consideration of the 
question whether Pierce Leslie & Co. Lid., 
Cochin v. Perumal (1) was rightly decided. 
In thatcase it was held by a Full Bench of 
three Judges of this Court that an applica- 
tion to a Court in British India to send a 
decree passed by it to a Courtina Native 
State for execution was not a stép-in-aid 
of execution within the meaning of Art. 182, 
_ cl. 5, Lim. Act, and therefore did not give a 
fresh starting point for the period of limita- 
tion. The facts were these. On August 21, 
1911 a decree for money was passed by a 
British Court in Cochin. On October 7, 1912, 
the decree-holder applied for an order trans- 
ferring the decree to a District Court in the 
State of Travancore for execution. The 
application was granted and on Novem- 
ber 13, 1912 the decree was transmitted to the 
District Court named in the application. As 
the execution proceedings there proved to be 
infructuous, the decree-holder filed an ap- 
plication for execution in the Court which 
had passed the decree. This application was 
filed on January 5, 1915 and the Full Bench 
held that it was out of time because the 
-application of-October 7, 1912 for the trans- 
fer of the decree to the Travancore Court 
could not be taken into consideration. 

The position in the present case-is exactly 
the same. On October 26, 1931, the appellant 
obtained a money decree against the respon- 


dents*in the Court of the District Munsif of . 


Dindigul. On ‘January 21, 1932 the appel- 
lant applied to the District Munsif of Din- 
digul for an order transferring his decree to 
the Chief Court of the State of Pudukottah 
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for the purpose of execution, and on Janu: 
ary 20, 1932 his application was granted, 
The execution proceedings in Pudukottah 
led to nothing and the ‘decree-holder caused 
the, decree to be re-transferred to the Court 
of the District Munsif of Dindigul. On Octo- 
ber 10, 1936, the decree-holder filed an appli- 
cation for execution in that Court and was 
met, by the plea that the application was 
time-barred. As the case clearly fell within 
the decision in Pierce Leslie & Co. Ltd., 
Cochin v. Perumal (1) the District Munsif 
upheld the objection and on appeal the Sub- 
ordinate Judge of Dindigul concurred. The 
decree-holder has now appealed to this Court. 
It is. conceded. on behalf of the respondents 
that if the application which the appelMint 
filed on January 21, 1932 in the Court of the 
District Munsif of Dindigul for the transfer 
of the decree to the Chief Court of Pudukot- 
tah is a step-in-aid of execution the applica- 
tion of October 10, 1936 was within time. 
The appeal in Pierce Leslie & Co. Lid., 
Cochin v. Perumal (1) came before Oldfield ` 
and Bakewell, JJ. who referred to a Full 
Bench the OORDE questions : 

“(1) Whether the Courts in British India have 


power to send their decrees to the Courts of the State 
of Travancore for execution. (2). If they have this 


-power, whether proceedings thereunder fal) with- 
-in Art. 182, Lim. Act, so as to givea fresh period 


of limitation for further proceedings in execution.” 
Section 39, Civil P.C., permits a Court 
which has passed a decree to send it for 
execution to another Court. Bakewell, J. 
considered that there was no ground for 
limiting the expression “another Court” to 
a Court situate in British India, and con- 
strued it as meaning “a Court in which. 
the decree is executable.” In this opinion 
Oldfied, J. concurred. The Full Bench’ was 
composed of Wallis, C. J., and Oldfield and 
Kumaraswami Sastri, JJ. The learned Chief 
Justice answered the first question by say- 
ing that Courts in British India had ‘no. 
power to send their decrees for execution to | 
the Travancore Courts, but might and should 
send to those Courts the documents they 
required to enable them to execute ‘decrees 
passed in British India under the powers 
conferred upon them by the legislative autho- 
rity in Travancore. There was no provision 
in the Civil P. C. which permitted this being 
done, but it was a case in which the Court 
could exercise its inherent powers, The. 
second question was answered in the negative, 
The reasons given were that the Lim. Act ex- 
tends only to British India ; that it presribes 
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periods 6f-limitation- with regard to the filing 
of suits and the execution of decrees in British 
India: that when the Lim. Act makes 
an application in accordance with law toa 
proper Court a fresh starting point, it pust 
be taken to mean an application in accord- 
ance with the provisions of law in British 
India to‘be found in the Civil P. C. to which 
the article refers or elsewhere ; and that it 
could not have been the intention of the 
Legislature to make an application for execu- 
tion to a Court in a foreign State under the 
law of that State and governed by the law 
‘of limitation there in force a fresh starting 
point under the Lim. Act_for the execution 
of the decrees of Courts in British India. Old- 
fiet and Kumaraswami Sastri, JJ., agreed. 

The decision in Pierce Leslie & Co. Ltd., 
Cochin v. Perumal (1) was given in 1917. 
In the following year the same question arose 
in the Bombay High Court in Janardhan 
Govind v. Narayan Krishnaji (2) and Beaman 
and Heaton, JJ., had no hesitation in hold- 
ing that an application made to-a British 
Indian Court to transfer its decree for execu- 
tion to a Court of a Native State between 
which and the British Govt. there existed an 
agreement to execute each other's decrees, 
was a step-in-aid of execution with the mean- 
ing of Art. 182, Lim. Act. The decision in 
Pierce Leslie & Co Ltd., Cochin v. Perumal 
(1) was rejected in a very forcible judgment 
by Beaman, J. who considered that it was 
contrary to common sense to say that an 
application to a Court to transfer its decree 
‘elsewhere for exetution was not a step-in- 
aid’ of execution, and proceeded to give 
reasons why it was contrary tolaw. While 
I am not prepared to express my dissent in 
the same words, 1 am bound to say, with the 
greatest respect to the opinions expressed by 
the learned Chiet Justice in Pierce Leslie & 
Co. Ltd., Cochin v. Perumal (1) and. con- 
curred in by Oldfield and Kumaraswami 
Sastri; JJ., that I agree entirely with the 
reasons given by Beaman, J. for refusing to 
follow that decision. 

Now let us examine cl. (5) of Art. 182, 
Lim. Act. It says that for an application for 
she execution of a decree or order of a Civil 
Court not provided for by Art. 183 or by 
s 48, Civil P. C., 1908, the period of limita- 
tion shail be three years (unless a certified 
copy of the decree or order has been register- 
ed in which case the period is six years) and 
that time shall begin to run from the date 
of the final order passed on an application 
‘made in accordance with law to the proper 


|” (2) 42 B 420; 46 Ind. Cas, 56; AIR 1918 Bom, 236; 
'99 Bom, L R 421. 
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Court for execution or to take some step-in- 
aid øf execution. Therefore an order on an 
application to take step-in-aid of execution 
comes within this clause when the application 
is made in accordance with law and present- 
There exists and at 
all material times has existed, an arrangement 
between the State of Pudukottah and the 
Govt. of India-whereby the decrees of the 
State Shall be executed by Courts in British 
India and the decrees of British Indian ~ 
Courts shall be executed by the Courts in 
the State, and it is admitted that the Civil 
P. C., in force in the State of Pudukottah 
contains a section corresponding to s. 43 of 
our Code. Consequently, the appellant was 
in -order in applying to the District Munsif’s 
Court of Dindigul to transfer his decree to 
the Chief Court of Pudukottah and, as was 
recognized in Pierce Leslie & Co. Ltd., 
Cochin v. Perumal (1), the District Munsif 
had full power to grant the application. The 
requirements of cl (5) of Art. 182 were fully 
complied with. In my judgment it is going 
to alengih altogether unwarranted to say 
that because there is no express provision in 
the Civil P. ©. for such an application a 
Court in British India is precluded from 
giving to cl (5) of Art. 182, Lim. Act, its 
plain meaning If the application which the 
appellant made to the District Munsitf’s Court 
of Dindigul on January 21, 1932 is not a 
step-in-aid of execution I fail to see what else 
it can be. The judgment in Prerce Leslie 
& Co. Lid., Cochin v. Perumal (1) goes to the 
extreme lengths of the technicality, but even 
on technical . grounds I consider that it 
cannot be supported and should be overruled. 
In Srinivasa Iyengar v. Narayana Rao 
(3), a Bench ofthis Court (Schwabe, C. J. 
and Wallace, J.) had to consider whether an 
application filed in a Court of the State of 
Mysore for the transmission of a decree to 
this Court for purposes of execution was a 
step-in-aid of execution. That question does 
not arise in the present appeal and therefore 
does not call for discussion, but Schwabe, O.J., 
in deciding Srinivasa Iyengar v. Narayana 
Rao (8) indicated his disapproval of the 
decision in Pierce Leslie & Co. Lid., Cochin 
v. Perumal (1) and said that if the same 
point arose again he would wish to have it 
re-considered. That opportunity has arisen 
in the present case. While it is not neces- 
sary to decide whether an application made. 
to a Court ina Native State for the transfer: 
of a decree to a-Court in British India isa 
‘step-in-aid of execution within the meaning 


(3) 45 M 1014; 69-Ind. Cas. 932; A IR 1923 Mad. 
72:43 M L J 700; (1922) M W N 647; 16L'W 735. 
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of Art. 182, it may be mentioned. that in 
Fatechand Rampratap v. Jitmal Rupchand 
(4) it was held thatan application made by 
a decree-holder for the return of his decree 
from a Court in a Native State to a Court in 
British India was a step-in-aid of execution 
under that article. ne ' 


‘Neither is it necessary to decide whether 


the opinion expressed by Bakewell, J. in 
Pierce Leslie & Co. Ltd., Cochin v. Perumal 
(1), that the words “another Court” in s. 39, 
Civil P. C., apply to a Court outside British 
India is well founded, but if this was the 
only argument open to the appellant it is 
obvious that there would be great difficulty 
in his way. The word “Court” throughout 
the Civil P. C., unless it is preceded by the 
adjective ‘‘foreign”—‘‘foreign Court” is defin- 
ed in s. 2 (5)—means prima facie a Court in 
British India because the Civil P. C. can 
only govern procedure in British India. But 
the appellant’s case does: not rest on’ this 
argument. It rests on much firmer ground, 
as I have indicated, and I hold that his appli- 
cation of January 21,1932 to the District 
Munsif of Dindigul for the transfer of his 
decree to the Chief Court of Pudukottah was 
a step-in-aid of execution and therefore the 
order on the application started a fresh 
period of limitation, which means that his 
application for execution presented to the 
District Munsif of Dindigul on October 10, 
1936 was within time. For the reasons 
indicated I. would allow the appeal with 
costs and remand the case to the District 
Munsif to hear and determine in the light of 
this judgment the application which the 
appellant has filed forthe execution of his 
decree. T 
Venkataramana Rao, J.—Lagree. 


Abdur Rahman, J.—I concur. | 
Krishnaswami Ayyangar, J.—I agree. 


Horwill, J.—Despites the trenchant cri- 
ticism of the decision in Pierce Leslie & Co. 
Ltd., Cochin v. Perumal (1) by Beaman, J., 
in Janardhan Govind v. Narayan Krishnajr 
(2), I am unable to find any flaw in the 
reasoning, of Sir John Wallis, C. J., in the 
former case which leads him and the learned 
Judges who sat with him to the conclusion 
that Courts in British India have no power 
to send their decrees for execution to a foreign 


Court, that an application to a foreign Court. 


.to execute the decree of.a British Court 
- under powers conferred upon it by the legis- 
lative authority of a foreign State would not 


be an application in-accordance with law to 
. (4)53 B’844; 123 Ind. Cas. 507; AIR 1929 Bom. 
418; 31 Bom. L R 1105? Ind. Rul. (1930) Bom. 219. 
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the proper Court for execution, and. thatan 
application to a British Court to take a step- 


in-aid of the execution by a foreign Court of 
the decree would-not be a step-in-aid of 


“execution Within the, meaning of cl. 9 of 


Arte 182, Lim. Act. The reasons for this 
decision may be highly technical ; but the 
decision has been the law of this province 
for 33 years, and yet the Legislature has not 
seen fit to enact a section complementary to 
s. 45, Civil P. C. 

Section 38, Civil P. C., permits execution 
only by the Court that passed the decree 
and by the Court to which itis sent for 
execution. If the word ‘Court’ in the Civil 
P.C. means only a British Court, then it 
would follow ‘from this section that a foreign 
Court cannot execute a British decree and 
that what is termed ‘execution’ by a foreign 
Court is not recognized as such by the Civil 
P C. as far as British decrees are concerned. 
With regard to foreign decrees the position 
is different, because s. 49 permits the execu- - 
tion of foréign decrees in British Courts as 
if they were British decrees. When a foreign 
decree is so. recognized and can be executed ` 
in British Courts, it may seem unreasonable, 
and not in consonance with the spirit of 
s. 45, if it were held that British Courts 


“could not give recognition to the execution 


by -foreign Courts of their own decrees, 
However, that point does not arise for deci- 
sion here. It is fully discussed in Srinivasa 
Iyengar v. Narayana Rao (3), to which my 
Lord the Chief Justice has made reference.” 
1 do not however think that from those find- 
ings of the Full Bench in Pierce Leslie & Co. 

Ltd., Cochin v Perumal (1) set out above it 

necessarily follows that an application a 

British Court to transfer the. decree to a 

foreign Court for execution is not a step-in- 

aid of execution made according to law. In 

due course, after proceedings have been con- 

ducted in a foreign Court, the decree will be 

returned to the British Court; and to the 

extent that the decree-holder has been paid 

out of the assets of the judgment-debtor as a 

result of those proceedings satisfaction will 

be recorded in the British Court. The appli- 

cation to transfer the decree to the foreign 

Court may therefore be regarded not merely 

as a step-in-aid of the proceedings in the 

foreign Court,:but as a step-inaid of the 

execution in the British Court after the 

decree is returned. 

It would follow from what I have said 
above that the application of January 21, 
1932 to transfer the decree to the Chief Court 
of Pudukottah was a step-in-aid of execu- 
tion. This however would not help the 


1 
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appellant because, in my view, the next 
application for execution was not until Octo- 
ber 10, 1936, more than three years after the 
final order of January 25, 1932, passed on 
the application of January 21, 1932. It can- 
not now be denied that there was an appli- 
cation in the Pudukottah Court,to execute the 
decree within three years of January 25, 1932; 
_ but that application was not, in my opinion, 
one that can be recognized by- British Courts 
as made in accordance with law. This means 
that I -have reluctantly to disagree with my 
Lord the Chief Justice and my learned 
brothers and to express the opinion that this 
appeal should be dismissed with costs. 
N.-S. , Appeal allowed. 





PATNA HIGH COURT 
Criminal Revision No. 404 of 1941 
. June 23, 1941 
SHEARER, d. 
SITA RAM—PETITIONER 
; VETSUS 
BRIJ BEHARJI— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), s. 476— 
Magistrate calling upon witness suo motu why he 
should nct be prosecuted for perjury— Subsequent 
order declining to take action—Opposite party, if 
can go in appeal against the order— Additional Dis- 
trict Judge acting under s. 476-B—His order is with- 
out jurisdiction. 

Where the Sub-Divisional Magistrate acts suo motu 
in calling on a witness to show cause why he should 
not be prosecuted, for perjury, the opposite party 
has no right of appeal against the order of the Sub- 
Divisional Magistrate, declining to take action and the 
order of the Additional Sessions Judge, under s. 476-B 
is without jurisdictio and must be set aside : 

Held, on merits that no good case was made out 
for prosecuting the witness, 


Cr. R. from an order of the Additional 
Sessions Judge of Fatna, dated April 24, 
1941. 

Messrs. Nageshwar Prasad, Avadesh 
Nandan Sahay and K. P. Varma, for the 
Petitioner. 


Mr. R. P. Jaruhar, for the Opposite Party. 

Order.—The application in revision is 
directed against an order of the Additional 
Sessions Judge of Patna, directing the peti- 
tioner, Babu Sita Ram, to be prosecuted 
for perjury. Babu Sita Ram is, and has 
since 1938 been, the Vice-Chairman of the 
Dinapore Nazamat Municipality. In that 
year, he was returned at a Municipal election 
as a result of which Rai Sahib Girjanand, who 
had been Chairman since 1930, had to vacate 
office! and was replaced by another gentleman, 
Babu Rajrup Singh. Babu_Rajrup Singh 
and ¡Babu Sita Ram discovered that the 
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electoral rolls had not been properly prepared 
and made certain recommendations to the 
Provincial Govt. in consequence of which 
the head clerk, Babu Brij Behari; was 
eventually prosecuted. Babu Sita Ram 
gave evidence against him, and, on April 25, 
1940, was asked, in cross-examination, about- 
a recommendation that another Municipal 
Commissioner, Babu Rabindra Nath Nandy, 
who js a Pleader should be employed to 
assist the Public Prosecutor atthe trial of 
Babu Brij Behari. It was suggested to Babu 
Sita Ram that the letter, containing the re- 
commendation, had actually been written by 
him, and this he denied. On May 13, 1940, 
he was cross-examined further, and was 
then shown the letter in question, and, 
on seeing it, Babu Sita Ram at once admitted 
having written it. It is in respect of these 
conflicting statements that Babu Sita Ram 
has been @rdered to be prosecuted. 

Mr. Nageshwar Prasad, who appears for 
the petitioner, has said that, so far as appears 
from the record, the Sub-Divisional Magis- 
trate, in calling on Babu Sita Ram to show 
cause why he should not be prosecuted, acted 
suo motu, and that, in consequence, the 
opposite party, Babu Brij Behari, had no 
right of appeal against the order of the 
Sub-Divisional Magistrate declining to take 
action. Mr. Lalbehari Lal for the respon- 
dent has said that, although no written appli- 
cation was made to the learned Sub-Divisional 
Magistrate, an oral application was made 
immediately after the judgment was deliver- 
ed. There is no affidavit on this point, and 
if such an application had in fact been made, 
one would expect the learned Sub-Divisional 
Magistrate to have said something at least 
about it in the order, which he recorded in the 
order sheet. If, however, the learned Sub- 
Divisional Magistrate acted suo motu and 
not on an application made by or on behalf 
of Babu Brij Behari, then Babu Brij Behari 
had no right of appeal, and the order of the 
learned Additional Sessions Judge, which 
purports to have been made under s. 476-B 
was made without jurisdiction and must be 
set aside. I would, however, add that, on 
the merits, no good case was, in my opinion 
made out for prosecuting Babu Sita Ram. 
He never attempted to deny that the Muni- 
cipality had asked that Babu R. N. Nandy 
should be briefed, and, as soon as the letter 
was produced he admitted it. The letter, it 
should also be said, although written by him, 
was not issued or signed by him but by the 
Chairman. For the purpose of the charge 
against Babu Brij Behari,the question as who 
actually wrote the letter was not at.all a 
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material one, and an untruth regarding it 
could not possibly have affected the result of 
the prosecution one way or the other. The 
learned Sub-Divisional Magistrate, who tried 
Babu. Brij Behari, and the learned Sessions 
Judge, who dismissed his appeal, were both 
apparently of opinion that there was no 
reason to prosecute Babu Sita Ram. 
D. l Order accordirfyly. 


LAHORE HIGH COURT 
Second Appeal No. 856 of 1939 
February 12, 1941 
TEK CHAND AND BECKETT, JJ. ; 
NAMAN AND ANOTHER— PLAINTIFFS— 
APPELLANTS 

- VETSUS b < 

HARI SINGH—DEFENDANT—RESPONDENT . 

Registration Act (XVI of 1908) s. 17 (2) &D— 
Exemption contemplated by, due under mortgage — 
Receipts for payment of money other than endorse- 
ment on mortgage deed must be registered, if they 
extinguish mortgage. A 

The exemption in cl. (at) of sub-s. (2) of s. 17, 
Regis. Act, 
deed acknowledging payment of the whole or part 
of the mortgage money, irrespective of whether if con- 
tains words which expressly or by necessary implica- 
tion, purport to extinguish the mortgage. But as 
regards other receipts (2. e., receipts other than endorse- 
ments) for payment of money due under a morigage, 
the exemption can be claimed only if they do not pur- 
port fo extinguish themortgage, 85 Ind. Cas. 433 (1), 
followed, Antajz v. Dattajz (2) 4 Ind. Cas. 588 (3) and 
27 Ind. Cas. 269 (4), notapproved, 174 Ind: Cas. 7 (9), 
dissented from. 


S. A. from the decree of the District Judge, 
Hoshiarpur. dated May 2, 1939. 


Mr. Inder Dev Dua for Mr. Achhru Ram 
and Mr. Achhru Ram, for the Appellants. 

Messrs. Shamair Chand, Nihal Singh and 
Parkash Chand, for the Respondent. 


Tek Chand, J.—By a registered deed, 
dated September 10, 1935, Naman and Ram 
Chand (plaintifis-appellants} mortgaged the 
land in dispute to Hari Singh (defendant- 
respondent) for Rs. 1,200. The mortgage was 
without possession, and it was provided in 
the deed that the mortgagors would pay in 
lump sum Rs. 108 yearly as interest on the 
principal amount advanced. On October 15, 
1937, the mortgagors instituted a suit against 
the mortgagee for a declaration that the 
mortgage was no longer subsisting, as they 
had paid to the defendant Rs. 1,200 on receipt 
of which the mortgage had been redeemed. 
In {support of this allegation they produced 
the original mortgage deed, which contained 
an endorsement on the back, purporting to 
have been made by Hari Singh, mortgagee, 
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on July 14, 1936. The defendant denied hav- 
ing received Rs. 1,200 from the plaintiffs or 
having made the endorsement. He alléged 
that, some time ago he*had lost the mortgage 
deed, that after the loss it appears to have 
fallen in the’ plaintiff’s hands, and that they 
had forged the endorsement on it. He fur- 
ther pleaded that the endorsement was in- 
admissible in evidence for want of registra- 
tion. 

The trial Judge held that the story of the 
alleged loss of the deed by the defendant 
was untrue and that the endorsement was 
genuine. He held however that the endorse- 
ment, being unregistered, was not admissible 
in evidence. He further held that this did’ 
not debar the plaintiffs from proving the 
payment aliunde and, ager examining the 
other evidence on the record, he came to 
the conclusion that the plaintiffs had actually 
paid Rs. 1,200 to the defendant and redeemed 
the mortgage. On these findings he granted 
the plaintiffs a decree for the declaration 
asked for. On appeal by the defendant, the 
learned District Judge upheld the finding that 
the endorsement was genuine. He also agreed 
with the trial Judge that the endorsement 
was inadmisssible in evidence for want of 
registration. He however held that the other 
evidence on the record was insufficient to 
prove the alleged payment of Rs. 1,200. He 
accordingly accepted the appeal and dismiss- 
ed the plaintiffs’ suit with costs throughout. 
On second appeal the only point argued is 
that of registration. The ,endorsement is in 
Urdu and is signed by Hari Singh in Eng- 
lish. It reads as follows: 

“Muarkha July 14, 1936, mabligh 1,200 rupaya ts 
registry ka ma'sood wasu! paya. Wasike haza raddi 
kar ke hawala rahinan kiya gaya aur kohi dam 
bazimma rahinan nahin raha, (Dated July 14, 
1936. Rupees 1,200 has been received on account of 
this registered deed with interest. The deed, after 
having been cancelled, has been returned to the mort- 
gagors. Nothing remains due by the mortgagors).’’ 

The plaintiffs urge that on a true reading 
of the endorsement it does not purport to 
extinguish the mortgage, but that even if it 
did, it was exempt from registration under 
cl. (xi) of sub-s. (2) of s. 17, Regis. Act. 
In my opinion, the second contention is well 
founded and must succeed. It is therefore 
not necessary to decide the first point. Sub- 
s, (2) of s. 17 lays down : 

“Nothing in cls. (b) and (0) of sub-s. (D applies.to: 


(xi) any endorsement on a mortgage deed acknow- 
lelging the payment of the whole or -any part of 
the mortgage-money, and any other receipt for pay- 
ment of money due under a mortgage when the receipt 
does not purport to extinguish the mortgage.’ 

This clause obviously deals with two 


separate types of writings: (a) an endorse- 


+ 


M 


982 


ment on a mortgage deed acknowledging the 
payment of whole or any part of the mort- 
gage money, and (b) any other receipt for 
payment of money due under a mortgage 
when the receipt does not -purport to ex- 


tinguish the mortgage. The two parts of the © 
clause appear to be independent of each- 


other and it seems to me that the qualifying 
words at the end of the clause apply to 


receipts mentioned in (b) only. The comma: 


aiter the words ‘mortgage money’ is not 
without significance, but evenif no regard 
were paid to punctuation, the clause, as 
worded, appears to me to be open to the 
above construction. If the Legislature intend- 
edo put endorsements and all other receipts 
on the same footing, it could have expressed 
itself in much simpler language. 

After giving the matter careful considera- 
tion, Iam of opinion that the exemption in 
this clause cévers any endorsement on a 
mortgage deed acknowledging payment of 
the whole or part of the mortgage money, 
irrespective of whether it contains words 
which expressly or by necessary implication, 
purport to extinguish the mortgage. But as 


regards other receipts (1. e., receipts other - 


than endorsements) for payment of money 
due: under a mortgage, the exemption can: 
be claimed only if they do not purport to 
extinguish the mortgage. This view is sup- 
ported by Gopalaswami’ Iyer v. Kalyana 
Rangappa (1), where the identical point was 
raised. Venkatasubba Rao, J., after referring 
to cl. (xi) observed as follows : 

“This clause contemplates : (1) an endorsement on 


a mortgage deed; and (2) any other independent receipt * 
for payment of money. In the case of an indepen- . 


dent receipt it is necessary that it-must not purport 
to extinguish the mortgage. But so far as an endorse- 
ment on the mortgage deed is concerned, no such 
limitation is placed.” 


With respect, I think that this i is the cor- - 


rect interpretation of this clause. I am not 


unmindful of the fact that in some reported .. 


cases of the other High Courts ‘[e. g., Antaji 
v. Dattaji (2) at. p. 41, Parasharampant 
Sadashivnant v: Rama Yellappa (3) at 

p. 208 and Lakshmi Ammal v. Srinivasa 
A ang A. 27 Ind. Cas. 269 (4)], endorsements 
on mortgage-deeds, containing words which 
purport to extinguish the mortgage, have 


been ruled out as inadmissible, but in none- 


of them the question. appears to have been 
raised or discussed. It seems to have been 
taken for granted that the endorsements were 
inadmissible. The only case ijn which there 
(1) AIR 1925 Mad. 348; 85 Ind. Cas. 433; 48 ML 
-J 155; 20 LW 931; (1925) M WN 134. 
(2) 19 B 36 (41). 
(3) 34 B. 202 (208); 4 Ind. Cas. 588; 11 Bom. L R 1321. 
6 27 Ind. Cas. 269; A I R 1916 Mad. 481. 
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is some discussion is Totaram Jawaharlal 
v. Haris Chandra Harkisan (5). In that 
case, however, the actual decision proceeded 
on another point, though there are observa- 
tions which certainly support the view taken 
by the lower Courts. These observations 
are chiefly based on the history of the amend- 
ment of s. 17. But, if I may say so with res- 
pect, the learned J udge erroneously assumed 
that cl. (xi) was added because of the Full 
Bench decision of the Allahabad High Court 
in Jiwan Ali Beg v. Basa Mal (6). As a 
matter of fact, cl. (xt) had been enacted by 
the Indian Legislature several months be- 
fore the Allahabad High Court decided the 
ease referrrd to above. "Tt cannot, therefore, 
be supposed that the intention of the Legis- 
lature was to give effect to what had been 
stated in the judgment of that case. The 
clause must be interpreted as it stands ; and, 
on its plain wording, I have no doubt that it 
can only bear the meaning put upon it by 
the Madras High Court in “the case cited 
above. On this interpretation, it must be 
held that the lower Courts were in error in 
excluding the endorsement from considera- 
tion. 

This being so, the finding of the learned 
District J udge that the payment of Rs. 1,200 
was not proved, cannot be accepted as final: 
it is vitiated by the omission to consider 
important documentary. evidence. The case 
must, therefore, go back to him for re-deci- 
sion after considering the whole of the 
evidence (oral and documentary) bearing on 
the point, including the endorsement on the 
back of the mortgage deed, which has been 
proved to have been made by the defendant 
mortgagee. I would accordingly accept this 
appeal, set aside the judgment and decree 
of the learned District Judge and remand 
the case to him for re-decision in reference 
to the foregoing remarks. Court-fee on this 
appeal shall be refunded ; other costs shall 
be costs in the cause. Both Counsel have 
been directed to cause their clients to appear 
before the District Judge, Hoshiarpur, on. 
March 10, 1941, when a date for further pro- 
ceedings will be given. 


Beckett, J.—I. agree. 


s. E Appeal accepted. 
g A I R 1937 Nag. 402; 174 Ind. Cas. 7; 10 R N 
EOT 108; A W N 1886, 310 (F. B.) 
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PATNA HIGH COURT : 

Letters Patent Appeals Nos. 2 and3 of, 1939 

August 23,1940 . * 
Harrigs,.C. J. AND FAZL ALI, J. 
RAM LAL SAHU AND ANOTHER 
APPELLANTS Ng 
versus 
Mst. BIBI ZOHRA AND OTHERS— 
RESPONDENTS 

Lease—Determination— Tenancy termiæable at 
will of tenant is terminable at will of landlord 
also—Lease for construction of house with thatched 
roof— Tenant constructing pucca structure—kRent 

-payable monthly—Deed unregistered—Tenancy held 
either tenancy-at-will or one from month to month 

—Deed though unregistered held admissible—Con- 

struction of pucca structure held did not estop lessor 
. from contending that lease was not permanent lease 

—Origin of lease known—Terms put in writing at 

inception—Tenancy held not permanent — Second ap- 

peal—Question of law or fact—Question whether 
tenancy s permanent. 

When a tenancy is terminable at thg will of the 
tenant it must be held to be terminable at the will of 
the landlord also. [p. 585, col. 1.] ; 

A lease was granted for the construction of a house 
with merely tiled or thatched roof. The rent fixed 
was payable monthly and though asum of Rs. 3 was 
stated to be yearly rent, it was made clear that.ifa 
particular year consisted of 13 months, there were to 
be 13 payments of 4annas each. The sale was pers 
mitted only on payment of one-fourth of the con- 
sideration money. It was also expressly stated that 
the lessee was free to give up the house and remove 
the materials thereof whenever he chose : 

Held, that it was either a tenancy-at-will or a ten- 
ancy from month to month and hence the 'kabuliyat 
Bee unregistered was admissible in evidence: 
[2bid.] 

Held, further that the mere fact that the lessee 
had constructed a pucca structure without the lessor’s 
interference will not estop the lessor from contending 
that the lease was not a permanent lease. Bent Ram 
yv. Kundan Lal (6), reliedon. [p. 5°6, col. 2.] 


Where the tenancy isof a known origin and the- 


terms on which the original tenant was inducted on 
the land were admittedly put in writing atthe in- 
ception of the tenancy, the tenancy cannot be said: to 
be permanent tenancy. Secretary of State v. Luch- 
meswar Singh (2), approved. [p. 535, col. 2.] : 

. The pon effect ofa proved fact isa question: of 
law and the question whether a tenancy is permanent 
or precarious is a legal inference from facts: and not 
in itself a question of fact. Hence the finding that 
the tenants had the status of permanent tenants is not 
binding on the Judge of the Court in second appeal. 
101 Ind. Cas. 355 (3), relied on. [p. 586, col. 1.] 


L. P. As. from the decision of Wort, J.’ 
reported in 5 B. R. 785. i 

Sir Manmatha Nath Mukherjee (in Nos. 2 
and 3), Messrs Rujkishore’(in No. 2)'and C. 
P. Sinha (in No. 3); for the Appellants. 

Sir Sultan Ahmed, Messrs. K. Husnain 


. 


and S. A. Khan (in both), for the Respon-- 
| 


dents. 

Fazt All, J—These are two Letters Patent 
appeals by defendants Nos. 1 and 2 from the 
decision of Wort, J., in a second appeal aris- 
ing out of a sult which was instituted by 
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the plaintiff-respondents in the following 
circumstances: On October 4, 1913, the 
plaintifis’ pfedecessor-in-interest had set- 
tled a piece of land with one Gajadhar Sahu 
for the purpose of grecting a shop and a 
hduse covered with tiles or a thatched roof 
at a rental af 4 annas per month or Rs. 3 per | 
year. After the death of Gajadhar Sahu, his 
brother Bulakan sold the land with a house 
which had been constructed by Gajadhar 
upon it to Hira Sahu and Beni Sahu for a 
sum of Rs. 1,500. On September 17, 1930, 
these persons sold the land andthe house 
to the appellants Ramlal Sahu and Jugal 
Kishore Sahu for a sum of Rs. 6,565. In 1931 | 
the appellants demolished the old structure 
and began.to construct a pucca house. This 
led to a dispute between them andé the 
plaintiffs, and ultimately a notice under 
s. 144, Criminal P.C.,*was issued against 
them. After the expiry of the period during 
which the notice was in force the appellants 
again began to construct a pucca house and 
at the instance of the landlords a proceed- 
ing under s. 107, Criminal P. C., was started 
against him and his ‘servants. Later on, 
after the matter had been fought up to the 
High Court, the parties entered into a com- 
promise and on January 12, 1932 a petition 
was filed on behalf of the appellants inform- 
ing the Court that they would construct a 
tiled house on the disputed land and would 
not construct a house with a pucca roof. On. 
January 27, 1932, another petition was filed 
by the defendant to the following effect : 
“That your petitioner, the second party, had already 
constructed a tiled house acgording to the terms of 
the petition dated January 11, 1932. Now the peti- 
tioner Aquif Hussain, first party, has got no objection 
to’ it. Therefore, it is prayed that the case may be 
struck off. In:support of this signatures of both the 
parties and their mokhtears have been put on this peti- 
tion.” 
. On this, petition the ‘case was dismissed 
but afterwards the plaintiffs discovered that 
the-appellants had secretly. constructed a 
pucca roof underhath’ the tiled roof, raised 
the walls of the house and opened a window 
on the eastern side of the house and so 
they sent.a registered notice to ‘the appel- 
lants determining the. tenancy and calling 
upon them to quit the land and put the 
plaintiffs in possession thereof. As the ap- 
pellants failed to comply with the terms jof 
the notice, the plaintiffs ‘brought two su ts 
which were registéred as Suit No. 80/33 and 
Suit No: 104/33. In Suit No. 80/33 the plain- 
tiffs claimed a decree for one-fourth of the 
consideration money which had been paid 
by Ramlal Sahu*and,;Jugal Kishore Baht 
to their vendors on the ground that one of 


~ 
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the terms of the lease was that in the event 
of the land being transferred. such a sum 
would be recoverable by the landlord. In 
Suit No. 104/33, which has given rise to this 
appeal, the plaintiffs asked for the ejectment 
of the appellants (defendants Nos. 1 and 2) 
from the disputed land and in tht alternative 
for an order directing them to remove the 
pucca roof and to close the window towards 
the east. The trial Court decreed Suit No. 80 
and in Suit No. 104 directed the removal 
of the pucea roof and the closing of the 
window, but didnot grant the prayer for 
ejectment. The decision of the trial Court 
was upheld by the first Appellate Court but, 
on second appeal, Wort, J. decreed eject- 
ment. As two second appeals had been filed 
in tle High Court one by the plaintiffs and 
the other by defendants Nos. land 2 the 
latter had to prefer two appeals under the 
ae Patent from the judgment of Wort, J. 
also. = 

The only question which was argued in 
this Court was whether the plaintiffs were 
entitled to a decree for ejectment. Sir 
Manmatha Nath Mukherjee, who appeared 
for the appellants, contended in the first 
place that the lease of 1913 which had been 
executed by the plaintiffs in favour of 
Gajadhar Sahu conferred upon the lessee a 
permanent right of tenancy and secondly 
that if it be held that the lease was not 
admissible in evidence for want of registra- 
tion or that the terms of the lease are not 
clear, the compromise of 1932 as well as the 
conduct of the parties since the execution 
of the lease were sufficient to show that the 
defendants were permanent tenants of the 
land. It was also contended that the landlord 
by his acts and omissions must be deemed 
to have represented to the tenants that it 
was a permanent tenancy and the principle 
of estoppel would accordingly bar ejectment. 
The first point to be considered is whether 
the kabuliyat of 1913 which is admittedly 
an unregistered document is admissible in 
evidence. Strangely enough, both the parties 
urged us to hold that the document is ad- 
missible though they based their argument 
on different grounds. It was contended by 
Sir Manmatha Nath Mukherjee who ap- 
peared on behalf of the appellants that it 
was admissble under s. 49, Regis. Act as 
‘amended in 1929, the amended section being 
according to him restrospective in operation 
and that in any: case it was admissible for 
a collateral purpose. The contention put 
forward on behalf of the plaintiffs on the 
‘other hand was that the document did not 
create a permanent tenancy but a tenancy- 
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at-will or tenancy from month to month and 
was jferefore admissible in evidence. The 
material portion of the kabuliyat which we 
are asked to construe reads as follows : 

“I, the executant, ............ have taken settlement of 
aa aga aa 1 katha 8 dhurs partt homestead land...... 
a agan for constructing a shop and house by fixing 4 
annas ground rent per month. The annual ground 
rent is Rs. 3 and when there will be interca- 
lary month every third year, the year will be 
of 13 months. I hereby declare and put into writing 
that according to the terms of this kabuliyat I shail 
construct on the land taken on settlement a shop and 
house covered with tiles or thatched roof andrun a_ 
shop and I shall pay the ground rent 4 annas month- 
ly besides the rent for the intercalary month to the 
said proprietors. If I execute any deed of sale or 
conditional sate in respect of the said house or shop in 
favour of any one else, I shall, according to thé custom 
prevailing in this village, pay one-fourth out of the 
consideration money tothe said proprietor. Ifat any 
time I, the executant, shall desire to give up the house 
I shall remove the materials of the house ; to this the 
proprietor shadl have no objection or contention what- 
soever. I shall not fail to carry out the orders of the 
propristor which may be fit to be carried out.” 


The points to be noted in regard to this 
document are firstly that it contemplated 
the construction of a merely tiled or 
thatched roof; secondly, that the rent fixed 
was payable monthly and though a sum of 
Rs. 3 was stated to be the yearly rent, it 
was made clear that if a particular year 
consisted of 13 months, there were to be 13 
payments of 4annas each; thirdly that the 
sale was permitted only on payment of one- 
fourth of the consideration money; and 
fourthly, that it was expressly stated that 
the lessee was free to give up the house and 
remove the materials thereof whenever he 
chose. In my opinion, it is difficult to hold 
In view of these terms that the tenancy 
created by the document was a permanent 
one. Itis evident that at the time when the 
kabuliyat was executed the lessee did not 
have in contemplation the construction of 
a very substantial structure. The construc- 
tion which was contemplated was a shop or 
a house with a thatched roof which could 
be removed at any time the lessee chose to 
do so. The rent also wasa remarkably low 
one considering that the: land was situated 
in the town of Jehanabad and consistently 
with the provision which enabled the lessee 
to remove the materials of the house which 
he might build on it, the rent was fixed on 
a-monthly basis. Mr, Khurshaid Husnain 
who oppeared on behalf of the respondents 
contended that the last provision of the 
document which enabled the lessee to give 
up the land whenever he-chose to do so 
showed unmistakably that: the tenancy 
created’ thereunder was a tenancy-at-will 
and not a permanent tenancy. The conten- 
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tionof Mr. Khurshaid Husnain seems to me 
to be correct, because it is well settle@ in 
England as well as in this country that 
when a tenancy is terminable at the will of 
the tenant it must be held to be terminable 
at the will of the landlord also: This pro- 
- position isenunciated in very clear terms in 
Coke on Littleton, Ch: VIII, s. 68 in . these 
words : e 

“ Itis regularly true, that every lease at will must 
in law be at the will of both parties, and, therefore, 
when the the lease is madé, to have and to hold at 
the will of the lessor, the law implyeth it to beat the 
will of the lessee also ; for it cannot be only at the will 
of the lessor, but it must be at the will of the lessee 
also. And so itis when the lease is made to have and 
to hold at the will ofthe lessee, this must be also at 
the will of the lessor; and so are all the books that 
seem prima facie to differ, clearly reconciled.” 


Again, in Halsbury’s Laws of England ` 


(1911 Edition), Vol. 18 at p. 488 the law 
on the subject is stated thus : ° 


“ A tenancy-at-will is a tenancy under which the 
tenant is in possession, and which is determinable at 
the will of either landlord or tenant; and although 
upon its creation it is expressed to be at.the will of 
the landlord only or at the will of the tenant only, yet 
the law implies that it shall be at the will of the other 
party also; for every lease at will must in law be at 
the will of both parties. As in other tenancies. a 
tenancy at will arises by contract binding both the 
lessor and lessee and the contract may be express or 
“implied.” ; 

The rule laid down in the above passage 
is a perfectly- logical one and it being merely 
a rule of construction I would have felt no 
hesitation in applying it to the present case 
even if there had been no Indian precedents. 


I nd however thatthe Madras High Court 


have clearly laid down in Manicka Mudaliar- 


v. Chinnappa Mudaliar (1) that a lease by 
which the lessees are to hold for such time 
as they require or wish isa tenancy at the 


will of the lessee which in law is a tenancy’ 


at the. will of the lesssor also. In my opinion. 
on the terms of the kabuliyat the appellants 


must be regarded as mere tenants-at-will.- 


As the land was let for the purpose of 
building a house thereon, the option given 
to the tenant to give up the house must be 
construed.to involve an option to given up the 
land also. Mr. Khurshaid Husnain also con- 
tended inthe alternative that in any event 
the tenancy waSa monthly tenancy in view 
of the statement in the kabuliyat that the 
rent for the- land would be payable from 
month to month. The document; as I have 
already stated, mentioned a yearly rent also, 
but Mr., Khurshaid Husnain’s contention 
receives some support from the fact that it 
also provides that where the year will consist 
of 13 months, the rent was to be payable for 
- (1) 36 M557; 16 Ind: Cas. 1002;23 M L J 641; (1912) 
M WN 811. Wi see 2G oe ke 
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13 months and not for 12 months.In my judg- 
ment therefore. having regard to the terms of: 
the kabultyat ‘the tenancy created there- 
under must be held tg be -either a tenancy- 
at-will or a tenancy from month to month and 
that being so the kabuliyat though un- 
registered was admissible in evidence. But 
even if the present case is dealt with on the 
footing that the kabuliyat- was not admis- 
sible in evidence, it is in my view difficult to 
infer from the circumstances proved in the 
case that thé appellants were permanent 
tenants of the disputed land. In Secretary 
of State v. Luchmeswar Singh (2) Lord 
Hobhouse dealing with the question of the 
proof of permanent tenancy observed as 
follows : : 
“The Govt. undoubtedly aretenants of the Darbhanga 
Raj.. It is for them to show why ethe landlord may not 
recover his property, and they can only do that by prov- 
ing that there is someagreement between them and their 
landlord and that they shall have something more than 
the ordinary tenancy-at-will or from year to year. ‘All 
they offer is some conjecture of such an agreement found- 
ed simply on their long possession at a uniform rate of 
payment. Ifwe could not find out the originof these 
things there would be strength in that argument but as 
the origin of them is known the argument losses its 
force. In fact the possession is not difficult to explain in 
other ways. It is not the business of the plaintiff to 
explain the possession; it is the business of the defen- 


dant to show that it leads to an inference of a prepetual 
tenancy.”’ 


These observations appear to me to be 
fully applicable to this case with this quali- 
fication only, that in the present case the. 
appellants and their. predecessors have not 
been shown to be in possession of the land 
for a very long time but have been in pos- 
session only since 1913. The tenancy here 15 
of a known origin and the terms on which 
the original tenant was inducted on the land 
were admittedly put in writing at the incep- 
tion of the tenancy. The land in dispute 
was mortgaged once and transferred by sale 
on two previous occasions but at -least on the 


„second occasion the landlord not only assert- 


ed that he was-entitled to a share m the 
purchase money but also succeeded in re- 
covering it: It has been contended before 
us that as the sale of the land with the 
house standing on it fetched no less a sum 
than Rs. 6,565 in 1930, we must presume that 
the landlord must have allowed a substantial 
building to be erected on the land. But it 
appears that the land with the house had 
been sold previously for Rs. 1,500 only and 
there isno clear finding before us as to the 
nature of the structures which had been put 
upon the land before: 1930 or as to what were 
the circumstances under which this struc- 
ture was built. We also do not know. whe- 
(2) 16 I A 6; 16 C 223; 5 Sar. 275 (P O). . 
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ther the price paid by the vendee in 1930 
represented the market value or was a 
special price paid by the vendee by reason 
of any special advantage arising from the 
situation of the land. On the appellant's 
own case, it seems to be clear,that whatever 
the nature of the old structure might have 
been, it had to be pulled down by the appel- 
lants before they proceeded to build a house 
with a pucca wall and a pucca roof on it. It 
is also clear that as soon as they proceeded to 
build the new house, there was objection on 
the part of the plaintiffs and in the course 
of a criminal proceeding the appellants had 
to agree to the plaintiffs’ terms. In Dhanna 
Mal v. Moti Sagar (3) the Privy Council 
d@éaling with the question as to whether a 
finding by the District Judge that a tenancy 
was permanent* was binding upon the 
High Court in second appeal, observed as 
follows : 

“It. is clear that the proper effect of a proved fact is a 
question of law and the question whether a tenancy is 
permanent or precarious seems to them in a case like the 
present to be a legal inference from facts and not in 
itself a question of fact.” 

These observations clearly show that the 
finding of the first two Courts that the - ap- 
pellants had the status of permanent tenants 
was not binding on the learned Judge of the 
Court in second appeal. I think that the 
learned Judge was correct in his view that 
on the facts as they stand it is difficult to 
hold that the appellants are permanent 
tenants. Theappellants relied before us as 
they had done before Wort, J., upon the deci- 
sion of this Court in Forbes v. Hanuman 
Bhagat (4). It appears that the defendants, 
in that case had been inducted on a plot of 
land under a lease for an indefinite period 
(bemaidi) to enable them to erect a gola 
thereon and one of the terms in the lease was 
that the lessee was not to erect any pucca 
building without the consent of the lessor. 
Subsequently, the defendants applied for 
permission to erect pucca buildings on the 
land in question and such permission was 
granted on acceptance of nazarana. In 
proof of the permission parwangis were 
issued by the landlord stating that the per- 
manent structures standing on the land had 
been erected with the permission and sanc- 
tion of the lessor. In these circumstances a 
Bench of this Court consisting of Jwala 
Prasad and Adami, JJ., held that 


“a reasonable construction of the lease wasthat it was 
intended to be permanent and that in any event the 


(3), 8 L 573; 101 Ind. Cas. 355; A I R 1927 P C 102; 
54 ÍA 178; 52 ML J 666; 29 Bom. LR 870: 310 W 
NGT ae M W N 481 (PO. 

ab. 452; 77 Ind. Cas, 32; A I . 
KN R 1924 Pat. 88; 
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plaintiff having subsequently consented to the erection 
of pycca houses on the demised lease, he was estopped 
from ejecting the lessee;”’ 

Their Lordships made it clear in their 
judgment that the defendants were on 
firmer ground upon the question of estoppel 
and it appears to me that the reference in 
the judgment to the parwangis issued by 
landlords which recited that they had got 
permission to build permanent structures 15 
sufficient to distinguish that case from the 
present case in which no express permission 
had ever been granted by the landlord to 
erect permanent structures. The next ques- 
tion to be considered is whether the plain- 
tiffs are estopped from asserting in this case 
that the tenancy is not a permanent one.. 
This was also one of the main questions 
raised before Wort, J., and he has dealt with 
it in his judgment in these words: 

“The facts must be examined, the first being the lease 
of 1913 which was a building lease. It is impossible to 
hold that being a building lease it was necessarily a 

rmanent lease or that being granted a building lease 
the defendants were entitled to believe that it was a 
permanent lease. “They knew what they had. They 
had the document of October 4, 1913 and they knew 
what sort of right they had. The fact that Bulkan, the 
brother of Gajadhar, took possession is quite equivocal. 
The landlord might or might not have insisted upon the 
possession of the land being given up by Bulkan, but in 
no sense could it be said that the non-intervention of 
tne landlord was a representation giving the defendants 
a permanent right in the property : see Kamal Kumar 
Datta v. Nanda Lal (5). The fact that the landlord stood 
by in 1919 when Bulkan executed the ijara deed is also 
equivocal. Bulkan was tarnsferring such interest as he 
had, and it was the ijaradar’s look out as to what he 
got under that transaction. The transfer in 1923 and 
again in 1930 must in my judgment be looked at in the 
samelight. It was on these facts and similar facts that 
the Caleutta High Court declined to infer that the 
tenancy there under consideration was of a permanent 
character. J refer to this decision as Mr. Manuk argues 
that the matters to be taken into consideration for , 
coming to aconclusion whether on its proper construc- 
tion a tenancy isa permanent one or not, are the same 
considerations which apply to the question whether 
in this particular case can estoppel is established.” 

In this Court stress was laid mainly upon 
the conduct of the landlord in allowing the 
predecessors of the appellants to build a sub- 
stantial house on the land which is alleged 
to have fetched Rs. 6,565 in the year 1930. 
I have already stated that there is no clear 
finding in the judgment of the Courts 
below as to the nature of the structure. But 
appart from this, the observations made by 
Lord Watson in Beni Ram v. Kundan Lall 
(6) furnish a complete answer tothe con-. 
tention of the appellants that mere non-in- 
terference by the landlord with the construc- 
tion of the house with which the land was 

(5) 56 C 738; 116 Ind. Cas, 378; AIR 1929 Cal. 37; 
33 CW N 211; Ind. Rul. (1929) Cal. 474. 

(6) 26 1A 58; 21A 496; 3C WN 502; 7 Sar. 523; 1 
Bom. LR 400 (PO). 
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sold in 1930 amounts to an equitable estop- 
pel. In that case certain land had beef let 
out to five tenants for the construction 
thereon of a saltpetre factory at an annual 
rent of Rs. 28. The saltpetre factory had 
been constructed but after some- time it 
ceased to exist and a number of other build- 
ings such as -shops,some kuchha and some 
pucca, dalans and kothas. two wellsend a 
temple were built at a cost of three to four 
thousand rupees. The landlord had not 
objected to the erection of these buildings 
but continued to receive rent from the lessees 
even after they had been completed. On 
these facts the first two Courts as well as the 
High Court came to the conclusion that by 
the rules of equity he could not eject the 
tenants. The decision, however, was reversed 
by the Privy Council, and Lord Watson, in 
stating the grounds for doingso observed as 


follows : 

“The respondents knew that the predecessors of the 
appellants were the owners of the land let, and that 
their own title was limited to their occupation of the 
land as tenants, upon the termsand for the period pro- 
vided by the original lease of 1858. In order to raise 
the equitable estoppel which was enforced against the 
appellant by both the Appellate Courts below, it was 
incumbent upon the respondents to show that the con- 
duct of the owner, whether consisting in abstinence from 
interfering or inactive intervention, was sufficient to 
justify the legal inference that they had by plain im- 
plication contracted that the right of tenancy under 
which the lessees originally obtained possession of 
the land should be changed into a perpetual right of 
occupation, 

Their Lordships have had no difficulty in coming to 
the conclusion that the respondents have failed to dis- 
charge themselvesof that onus. If there be no point 
settled in the equity law of England, it is that, in 
circumstances similar to those of the present case, the 
mere erection by the tenant of permanent structures 
upon the land let to him, in the knowledge of and with- 
out interference by his lessor, will not suffice to raise 
the equitable right against the latter which has been 
affirmed by the Courts below. Jt must also be kept in 
view that in Indian law the maxim quicquid tnaedifi- 
catur solo, solo cedti, has no application to the present 
case. The rule established in India is that of s. 108, 
T. P. Act, which provides that ‘the lessee may remove 
at any time during the continuance of the lease, all 
things which he has attached tothe earth, provided 

e leaves the property in the state in which he received 
it.’ 3? 

Reference may also be made here to the 


well-known case in Arif v. Jadunath 
Majumdar (7) which was decided on the fol- 
lowing facts. In 1913 the appellant having 
verbally agreed with the respondent to grant 
him a permanent lease ofa plot of land on 
Rs. 80 per month led him ‘into possession. 
Shortly afterwards the respondent with the 


(7) 58 I A 91; 131 Ind, Cas. 762; A1 R 1931 PO 
79; 58 C 1235; 60 M LJ 538; 33L W 586;530L J 
359; 35 C WN. 550; 15 R D 354; 8 O W N 739; 
(1931) M W N 480; Ind. Rul. (1931) P C 154; 33 Bom. 
L R93 (POL | 


RAM LAL'SAHU V. BIBI ZOHRA (PAT) 


587 


knowledge and approval of the appellant. 
erécted structures on the land ataa cost of 
over Ks. 10,000. In December 1918 the appel- 
lant refused to grant the respondent the- 
agreed lease and in 1920 sued to eject him. At 
thé time of the suit the respondent’s right to 
sue for specific performance had become bar- 
red. Their Lordships of the Judicial Com- 
mittee held that the doctrine of part perform- 
ance could not be applied in India with such 
a result as to create without any writing an 
interest which the statute says can only be: 
created by means of a registered instrument. 
His Lordship also while dealing with the doc- 
trine of equitable estoppel as explained in 


“the case in Ramsden v. Dyson (8), observed 


as follows: - € 

“Their Lordships cannot help feeling that some con- 
fusion of thought has prevailedyin the Courts below in 
regard to the facts of this case and the application of the 
authorities to those facts. This is no case of money 
being expended by the respondent in any mistaken belie£ 
as to his legal rights or of the appellant knowing of the 
existence of any such mistaken belief or encouraging 
the respondent by abstaining from asserting a right . 
inconsistent with the acts of the respondent............ < 
The structures were erected on the land 
any mistaken belief of tha respondent of his rights in 
regard to the land butin assertion of the rights which he 
correctly believed to be his.” 

In the present case there is nothing before 
us to show that the landlords whom the- 
plaintifis represent had encouraged the 
defendants or their predecessors to believe- 
that they possessed any larger rights than 
had been conferred upon them by the lease- 
of 1913. In the agreement which was arrived. 
at between them in the course of the crim1-- 
nal proceedings in 1932 the plaintiffs merely 
forced the defendants -to stick to the term 
of the original agreement and neither cur- 
tailed nor enlarged their rights. The mere- 
fact that the defendants: may have mis-- 
understood their rights did not create any 
equity in their favour. The fact that the 
defendants or their predecessors spent 
money in raising a structure on the land is- 
not sufficient to give them a right of per- 
manent tenancy. It was at the most a 
foolish act on their part and it cannot cur-. 
tail the rights of the landlord over the land.. 
In my opinion the view taken by Wort, J., 
in this case was correct and these appeals 
should be dismissed with costs, but I would: 
direct that a provision be inserted in the: 
decree to the effect that the appellant 
should remove the existing structure from 
the land within a period of four months 
from to-day during which the operation of 


‘the decree will remain suspended and that 


(8) (1866) L R 1.EL 129; 12 Jur. (ws) 506; 14 W 
R 926; 149 R R 543. l 
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, ‘tailing such.removal it will be open to the 
plaintiff-respondents to apply to the Court 
-of execution for an order of removal in 
which event the cost gf the removal will: be 
added to the costs of the suit. " @ 
Harries, C. J.—I agree. ý 
D. - Appeals dismissed. 


— 
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PESHAWAR JUDICIAL COMMIS- 
___ SIONER'S COURT | 
Criminal Revision No. 90 of 1941 
May 10, 1941 
ss ALMOND, J. O. 
b SHER MOHD. AND OTHERS 
—PETITIONERS 
VETESUS' 
_ EMPEROR — Opposirr Parry 
_ Criminal Procedure Code (Act V of 1898), ss. 107, 
919 —Person executing bond under s. 107—Commis- 
ston by him of offence under s. 396, Penal Code 
(Act XLV of 1860), involves breach of peace entail- 
mg forfeiture of bond—Revision—District Magis- 
trate, power of to raise amount of security ordered 
to be forfeited by original Court. 

In the case of the commission of an offence under s. 396,, 
LP, C., by a person who has executed a bond under 
S. 107, Uriminal P. O., so as to entail a forfeiture of the 
bond ,-especially when firearms are used and death is 
caused, the forfeiture of the whole amount of the 
Security Is justified. 47 Ind. Cas. 445 (1), relied on. 

e plain meaning ofs. 015, Criminal P. C., is that 
‘the District Magistrate can pass on revision any order 
which the original Magistrate himself might have 
passed. Hence the District Magistrate can revise the 


order of the original Court, so as to raise the amount 
-of security to be forfeited. 


Cr. R. App. to revise an order of the Dis- 


trict Magistrate, Mardan, dated February 
45, 1941. | 


_ L. Beli Ram, for the Petitioners. 
The Advocate-General, for the Crown. 


Order.—The six petitioners in this case 
stood surety under s. 107, Criminal P. C. for 
Abdul Ghani. During the period of the 
‘Security Abdul Ghani was convicted of an 
-offence under s. 396,1.P.C. The Magistrate 
called upon the sureties to show cause why 
‘their bond should-not be confiscated. He con- 
fiscated it to the extent of. Rs. 300. An ap- 
plication was made by the Police to the Dis- 
` ‘trict Magistrate under s. 515, Criminal P. C., 

‘to Tevise the order and direct that the whole 
ofthe amount of security namely, Rs. 1,000 
-should be forfeited. The District Magistrate 
made this order after giving notice to the 
‘petitioners, l E 

Two points have been faken'on this ap- 
plication .before me. : The first is that an 
-offence under s. 396, I. P. C.; does not amount 
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to a breach of the peace so as to warrant the 
forftiture of the bond. Ihave perused the 
judgment of this Court in which the con- 
viction of Abdul Ghani was maintained. It 
was for a dacoity committed upon the house 
ofa Patwariin which some of the daccits, 
though not Abdul Ghani himself, used fire- 
arms. ‘here is a case reported in In re 
Savargjuhlu Naidu, 47 Ind. -Cas. 445 (1), 
where it was held that an offence under 
s. 392, I. P. C., could involve a breach of 
the peace. In dacoity there is always an 
element of violence. A dacoity isa robbery’ 


-committed by five persons and one of the 
- essential ingredients of the offence of rob- 


bery is that the persons committing it should 
voluntarily cause or attempt to cause death: 
or hurt or wrongful restrains or fear of 
instant death or of instant hurt or of instant 
wrongful ‘restraint. If robbery can involve 
a breach of the peace, it is obvious that a 
dacoity committed bya anumber of per- 
sons can cause a still greater breach of the 
peace and in the present case when Abdul 
Ghani was concerned in an offence in which 
fire-arms were used and one wan was killed, 
there was in my opinion, obviously a breach 
of the peace. 


The second point taken is that the Dis- 
trict Magistrate conld not revise the order 
of the original Court so as to raise the 
amount of security to be forfeited. Itis ad- 
mitted both by the learned Counsel for the 
petitioners as well as by the learned Advo- 
cate-General that they have been unable to 
find any authority on this point. It appears to 
me that the plain meaning of s. 515, Crimi- 
nal P. C., is that the District Magistrate can 
pass on revision any order which the ori- 
ginal Magistrate himself might have passed. 
lf ke were only in a position to reduce the 
amount of security forfeited or to set 
aside the order of forfeiture, there would be’ - 
little object in giving him powers of revi- 
sion at all for that object could always be- 
achieved by an appeal by the persons 
against whom an order of forfeiture had. 
been made. I therefore hold that the order 
of the District Magistrate was a legal order 
and on the merits it appears to me that this 
was eminently a case in which the whole 
amount of security should have been forfeit- 
ed. The offence of which Abdul Ghani 
was convicted was a very serious one and 
there are six sureties to the bond of Rs. 1,000. 
[ dismiss this application. 

S. Application dismissed. 


5 (1) 47 Ind. Cas. 445; A IR 1919 Mad. 770; 19 Cr. L 
929. i : 
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PATNA HIGH COURT 
ae Special Bench : 
Application No. 39 of 1940 “< 
March 4, 1941 4 
Harriss, C. J., FAZL ALI AND MANOHAR 
LALL, Jd. : 
Sri Mahanth HARIHAR GIR . 
—PETITIONER- 
versus ae 
COMMISSIONER or INCOME-TAX, 
BIHAR AND ORISSA—Oppositr Party 

Letters Patent (Patna), cl. 31— Application under 
s. 66 (3), Income Tax Act (XI of 1922), dismissed 
by High Court—Appeal does not lie— Ciril Proce- 
dure Code (Act V of 1908), ss. 109 and 110-—Ap- 
peals from orders under s.66, Income Tax Act (XI 
of 1922), whether regulated by ss. 109 and 110. 

The right to appeal . must be given by express 
enactment and cannot be-implied. 16 Ind. Cas. 188 
(2), relied on. [p. 939, col. 1.] 

There is no right of appeal to the Privy Council from 
any order preliminary or final, passed by the High 
Court while exercising its jurisdiction under s. 66 of 
the Income Tax Act. No appeal lies under cl. 31, 
Letters Patent from an order of the High Court dis- 
missing an application under s. 66 (3) to direct the 
Commissioner of Income-tax to state a case even if 
the subject-matter involved is Rs. 10,000 or upwards. 
Arunachalam Chettiar v. Commissioner of Income- 
tax. Madras (8, 127 Ind. Cas. 473 (10) and 151 Ind. 
Cas. 604 (11), relied on. [p. 592, col. 1.) 

Appeals from orders passed by High Court under 
s. 66 cannot be regulated by ss. 109 and 110, 
Civil P. ©. 106 Ind. Cas. 156 (4), relied on. 


App. for leave to appeal to His Majesty 
in Council. < 


Sir Sultan Ahmad, Messrs. Sarjoo Prasad 
and S. K. Mazumdar, for the Petitioner. 


Mr. S. M, Gupta, for the Opposite Party. 


Manohar Lall, J.—The sole question for 
‘determination by this specially constituted 
Bench is whether the application of the 
petitioner for leave to appeal to His Majesty 
in Council is maintainable under cl. 3], 
Letters Patent of this Court. The applica- 
tlon was also headed under s. 110, Civil 
P. C., but learned Counsel, while moving 
this application, rightly conceded that he 
had no right to invoke’ the jurisdiction of 
this Court under s. 110, Civil P. C. The cir- 
cumstances under which this application 
came to be presented may be shortly ` stated. 
The applicant was assessed to income-tax 
for the year 1938-39 by the Income-tax Off- 
cer, Gaya, on October 15, 1938, on an assess- 
able income of Rs. 72,080 against a total 
income of Rs. 23,658 returned by the asses- 
see. The appeal to the Appellate Assistant 
Commissioner met with a partial success 
in that the assessable income was reduced 
by Rs. 4,000 only. Against this order dated 
July 31, 1939, the assessee moved the-Com- 
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missioner `of Income-tax to exercise his. 
powers of revision .under s. 33, Income Tax 
‘Act of 1922, (hereinafter referred to’as the 
‘Act’) and also desired that he should state 
certain questions of law for the’ opinion of - 
theeHigh Court under s. 66 (2) of the Act. 
The Commissioner by order dated Feb- 
ruary 21, 1940, declined to’interfere. By an 
‘order of the same date (both these orders 
appear to have been actually signed on Feb-- 
ruary 24) he refused to refer to the ‘High 
Court-the questions formulated by the asses- 
See on the ground that these- questions. 
were really questions of fact. Against this 
refusal of the Commissioner to make a re- 
ference to the High Court, the assessee moved 
a Bench of this Court to exercise -their 
powers under s. 66 (3) of the Act. But the 
application was summarily rejected on 
August 5, 1940 and the Iftcome-tax Authori- 
ties were allowed to retain as their costs 
the sum of Rs. 100 lying in deposit with 
them, this being the amount of fee which 
accompanied the application under s. 66 (2). 
as required by the statute.. It-is now well 
settled by the highest authority that the 
right to appeal must be given by express 
enactment and cannot be implied. In Sand- 
back Charity Trustees v. North Stafford- 
shire Ry Co. (1), Lord Bramwell, then Lord’ 
Justice observed : ; l 
“ An appeal does not exist in the nature of things, 


A right ofappeal from any decision of any tribunal 
must be given by express enactment.’ 


This dictum was approved by their Lord- 
ships of the Judicial Committee in Rangoon 
Botatoung Co. Ltd. v. Collector of Rangoon 
(2). A special and limited appeal to the 
Judicial Committee was provided by the 
Act after its amendment in 1926. That pro- 
vision is to be foundin s. 66-A which pro- 
vides by its second sub-section that : 

“An appeal shall lie to His Majesty in Council from 
any judgment of the High Court delivered on a refer- 
ence made under s. 66 in any case which the High Court. 


certifies to bea fit one for appeal to His Majesty in 
Council.” 


It is common ground that s. 66-A has no. 
application to the present case because the 
High Court did not deliver any judgment 
on any reference made under s. 66. All that 
the High Court did by its order dated 
August 5, 1940, was to refuse to require the 
Commissioner of Income-tax to state a case. 
It is for this reason that the application is. 
made to this Court for leave to appeal to 


(1) (1877) 3Q BD1:47 LJ QB 10; 37 LT 
391; 26 W R 229. . 

(2) 39 I A197; 16 Ind. Cas. 188; 40 C 21; 16 CL. 
J 245; 16 C W N 961;12 M L T195; (1912) M W 
N 781; 23 ML J 276; 14 Bom. L R 833; 0A L J 
271; 5 Bur. LT 205; 6 L B R 150 (P O). 
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His Majesty in Council not under any pro- 
vision of the Act but under cl. 31 of the 
Letters Patent of this Court. Before con- 
sidering whether the applicant is entitled 
to come undercl. 3] of the Letters Patent 
it will be useful to consider what isethe 


nature of the jurisdiction whigh this Court. 


exercises under s. 66 of the Act. In Tata 
Iron and Steel Co. Lid. v. Chief Revenue 
Authority, Bombay (3), Lord Atkinson in 
delivering the judgment of the Judicial 
‘Committee held, while dealing with the effect 
of similar provisions of s. 91 (2) of then In- 
come Tax Act, that 

“ the decision, judgment or order made by the Court 
under s. 51, Income Tax Act, in this case, was merely 
-aqvisory, and not in the proper and legal sense of the 
term final ” 

And therefore it was held that the appeal 
to. His Majesty in Council was incompetent. 
After that decisién the Act was amended 
on April 1, 1926, by Act XXIV of that year. 
An attempt was made in Delhi Cloth and 
General Mills Co., Ltd. v. Commissioner of 
Income-tax, Delhi (4), to prefer an appeal 
to His Majesty in Council against the deci- 
‘sion of the High Court at Lahore on refer- 
ence to that Court under s. 66 (2) of the Act 
as it stood.before its amendment in 1926, 
Lord Blanesburgh in delivering the judg- 
ment of the Board pointed out that 
+“ until the case in Tata Iron and Steel Co. Ltd. v. 
Chief Revenue Authority, Bombay (3), was decided by 
the Board, it was apparently generally supposed in 
India that appeals from such orders were regulated 
by ss. 109 and 110, Civil P. O., to which reference has 
already been made. The effect of the judgment in the 
-case cited was, however, definitely to lay it down that 
from these orders there was, in fact, no statutory right 
of appeal at all. And such was the position until April 

1, 1926, when the Income Tax (Amendment) Act, 1926, 
-came into force.” 
_ Itis clear therefore that it can no longer 
-be argued that appeals from orders passed 
by the High Court under s. 66 of the Act 
-can be regulated by ss. 109 and 110, Civil 
P.C. Their Lordships then considered the 
further point at the bottom of p. 442* : 

“Ts there under this section any appeal atall from 
an order ofthe High Court made before the Act of 
1926 came into force ?” | 

and held that the statutory right of appeal 
which was being conferred by the Act of 


(3) 50L A 212; 74 Ind. Cas. 469; A IR1923 P O 
148; 47 B 724: 11T © 206;21A L J 675; 25 Bom. 
L R 908; (1923) M W N 603; 45M LJ 295; 18 LW 
372; 90 & A L R 783; 33 M L T 301;230 W N 
307; 390 L J16 (P O). 

(4) 54 I A 421; 106 Ind. Cas. 156; A I R 1927 
P © 949; 9L 284; 2 ITC 439; 40 WN 1053; 8 P L 
‘T 791; 25A LJ 9664:53 MLJ 819;470 LJ1: 30 
Bom. L R 60; I LT 40 Lah. 1; 32°C W N 937; 29 
P LR 37; 1928) M W N 95;27 L W 179 C O. 


“Page of 21, T. 0.—[Ed.] 
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1926 could not apply retrospectively to orders 
which had been passed under the Act þe- 
fore the amendment in 1926. It will be ob- 
served that no attempt was made to bring 
the case under the Letters Patent. In Com- 
missioner of Income-tax, Bombay Presi- 
dency and Aden v. Bombay Trust Corpora- 
tion, Lid. (5), Sir George Rankin while 
considering the nature of an order passed 
under the Act (after it was amended) ob- 
served at p. 427* following Tata Iron and 
Steel Co. Ltd.v. Chief Revenue Authority, ` 
Bombay (3).that the order was ‘‘advisory.” 
The same view has been taken in astill later 
case of the Judicial Committee reported in 
Rajendra Narayan v. Commissioner of In- 
come-tax, B. & O (6), where Luxmoore, L. 
J , in delivering the judgment of the Board 
pointed out at p. 773t that 
“the function of the High Court in cases referred to it 
under s. 66 of the Act is advisory only, and is confined 
to considering and answering the actual question refer- 
red to it.” is 

Such then being.the nature of the “order 
which the High Court passes under s. 66 of 
the Act, can the petitioner invoke the aid 
of cl. 31 of the Letters Patent of this Court ? 
This clause provides that any person may 
appeal to His Majesty in Council, first, in 
any matter not being of criminal jurisdiction, 
from any final judgment, decree or order 
ofthe High Court of judicature at Patna 
made on appeal, and second, from any final 
judgment, decree or order made in the exer- 
cise of original jurisdiction by the High 
Court from which an appeal does not lie to 
the High Court under cl 10. Im order, 
therefore, that the appeal in this case should 
be held to be competent, the order of the 
High Court under s. 66 of the Act must 
come within the terms of this clause, that 
is to say it must be either a final judgment 
or a final decree or a final order. After the 
decision in Tata Iron and Steel Co. Lid. v. 
Chief Revenue Authority, Bombay (3), 
where this question was expressly decided, 
it cannot be held that the order passed by 
this Court on August 5, 1940, was either a 
final judgment ora final decree or a final 
order as required by cl. 31, Letters Patent. 

But it was argued thatthe order of the 


(5) 63 I A 408; 164 Ind. Cas. 18; A IR1936P C 
269; 60 B 900; 1936 O L R 48; 9R PC 75 
(2); 2 B R 765; 1936 A L R 787; (1936) A L J 
1904; 41 C WN 33;64 C L J 194; 39 Bom. L R 18; 
(1937) 1 M LJ 200; 45 L W 126 (P O). 

(6)1940 P W N 770; 190 Ind. Cas. 1; A IR 1940 
P O 158; IL R (1940) Kar. P C 335 Sup; 13 R P C 55; 
7 BR 1; 52 L W 406; 21 P L T869: (1940) M W N 
995; 1940 O L R 552; 42 Bom. L R 1182(P Ô), 
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High Court refusing to require the Com- 
missioner of Income-tax to state a case was 
a final order in the sense that it was final 
between the parties. I am unable to agree 
with this contention because the order of 


the High Court merely meant that they, 


were not satisfied that any materials were 
to be found in the application then pre- 
sented which would induce them ito con- 
sider even prima facie thatthere was any 
necessity to advice the Commissioner. It is 
difficult to understand how such an order 
can be held to be a final order when if the 
High Court had admitted the application and 
then passed the same order, that order would 
not be a final order within the meaning of 
el. 31, Letters Patent. It may be observed 
here that the practice in this Court lis that 
the Commissioner of Income-tax is allowed to 
represent his case through the standing 
Counsel.at the time when an application 
comes for admission to the High Court. This 
procedure is In consonance with the direction 
contained in the observation of Lord Blanes- 
burgh who in delivering the judg gment of the 
Board in T'rustee’s Corporation a ndia) Ltd. 
y. Commissioner of Income-tax, Bombay (7) 
expressly desired that 

“the High Court will, in future cases, be well advised 
to require, before they seek to entertain any i question 
under s. 66, Income Tax, Act, thatthe preliminary TS- 
quirements of the section are strictly complied with. 
The stringency of these requirements is clearly delibe- 
rate. It isthe intention of the enactment that the 
High Court is not to be flooded with such applications, 
Lhe object is salutary and in their Lordships’ judgment, 
the High Court will be well advised, before they enter- 
tain any question under the section, always to,see that 
the preliminary statutory conditions have been fully ob- 
served,” 

It is in view of these observations that the 
High Court is careful to, see on hearing Coun- 
sel for the assessee and the standing Counsel 
for the Income-tax Department at the preli- 
minary hearing, that the application ‘should 
only be admitted if any question of law arises 
for consideration aud not where the question 
is merely a question of fact. I respectfully 
desire to adopt the following observations of 
the learned Chief Justice of the Madras 
High Court while disposing of a similar con- 
tention in Arunachalam Chettiar v.! 
Ta of Income-taz, Madras 8), 

7 


“ I should like to point out also one very stratige re- 
sult, which would follow if such an appeal did lie. The 
High Court might have before it an utterly frivolous ap- 
plication to direct the Commissioner of Income-tax to 
refer certain questions to the High Court for the High 


(1) B57 LA 1525 123 Ind. Cas. 177;A IR 1930 P C, 
151; 54 B 437; 4 I T C 378; Ind. Rul. (1930) P C 
161; 51 CL J489; 34 O W N 709; 32 Bom. L R 
820: 59MLJ 242; 321 W 127 (PO), e, 

(8) (193336 I T C 472 (474), 
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Court’s opinion. “The High Court would reject that ap- 
lication. Nevertheless, if tha sum involved were 
s. 10,000 and upwards, the petitioner would ‘have an 
appeal as of right tothe Privy. Council. Contrast this 
with the position of an assessee who has come to the 
High Court with a position asking for a reference which 
the High Court deals with and is of the opinion raises 
points of law which should be referred by the Commis- 
sioner of Incomejyax to the High Court and directs a 
reference to be made and on the reference tothe High 
Court answers those questions against the assessee, 
That assessee has not got an appeal asofright to the 
Privy Council atall, although prima facie he had an 
arguable case on a point or points of law ; and he can 
only appeal to the Privy Council if the High Court cer- 
tifies that the case is a fit one for appeal. Heis thus in 
a much less favourable position than the person who 
presents to the High Court an utterly frivolous applica- 
tion for a reference to the Income-tax Commissioner. 
That seems tome tobe a, rather striking example of 
what would be the result of the contention put before 
us to-day if it were the correctone. In my opinion no 
appeal lies.” + 
Apart from the view taken by the Lahore 
High Court in Feroze Shah Kaka Khel v: 
Commissioner of Income-tax, Punjab and 
N -W. F. Provinces (9), the current of autho- 
rity of the other High Courts seems to be in 
favour of the view that no appeal -lies to His 
Majesty in Council under the Letters Patent 
from an order of the High Court dismissing 
an application under s. 66 (3) of the Act to 
direct the Commissioner of Income-tax to 
state a case even though the subject-matter 
involved is Rs, 10,000 or more in value (as is 
admittedly the case in the application under 
consideration). J have already referred to 
the Madras case Arunachalam Chettiar v 
Commissioner of Income-tax,, Madras 
(8), where the Special Bench held that 
an order of the High Court in these cir- 
cumstances was not appedlable to the Privy 
Council under the Letters Patent. The 
Rangoon High Court has taken the same 
view in F. M. Ch ettyar Firm vy. Commis- 
sioner of Income-tax, Burma (10), although 
it was assumed in that case that the order in 
question was a final order within the mean- 
ing of the Letters Patent. In Gurmukh Rai 
v. Secretary of State (11), Sulaiman CO, J.and 
Bajpai, J. came to the same conclusion. But 
it was argued that the decision of the Lahore 
High Court in Feroze Shah Kaka Khel v. 
Commissioner of Income-tax, Punjab and 
N.-W. F. Provinces (9), was not dissented 
from ty their Lordships of the Judicial Com- 
mittee when disposing of the appeal from 
that decision in Mian Feroze Shah v. Com- 


(9) 5 I TO 198; 132 Ind. Cas. 704; Al R 193] 
Lah. 138; 82 P L R 234; 12 L 166; Ind. Rul. (1931) 
Lah, 672. 

(10) 8 R 438532127 Ind. Cas. 473; A I R 1930 Rang. 
274; 5 I T C18; Ind. Rul. (1930) Rang. 377. 

(11) A 1R1934 All. 974; 151 Ind. Cas. 604; 57 A 
306; 1934 ALJ 876;7 R A 193; 1934 A L R 888, 
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missioner of Income-tax, Punjab and N.-W. 
F. Provinces (12), and on this ground we 
were asked to grant leave ta appeal to His 


Majesty in Council in the present case. On a ` 


perusal of the judgment delivered by Lord 
Blanesburgh, it appedrs that the Board went 
into the matter and dismissed the appeal on 
the merits and therefore it | beĉame unneces- 
sary for their Lordships to deal with the 
objection to its. competence. His Lordship 
observed at p. 30* : See l 

“ The objection is a serious one. Admittedly, such 
an appeal as the present is not authorized by the In- 
come Tax Act itself. Ifopen at all it must be justited 
under” cl. 29 of the Letters Patent of the Lahore High 
Court as being anappeal ‘from a final Judgment, dec- 
ree or order made in the exercise of original jurisdiction’ 
by a Division Bench of the Court. And this present 
appeal was held by the Full Court to be so justified. 
Before the Board the question was not fully argued 
and their Lordships accordingly refrain from expressing 
any opinion whatever, upon it, It is desirable, they 
think, that it should await final determination in a 
case where it is not as it has here become, purely 
academic.’’ 


I do not understand these observations to 
express any approval ofthe decision of the 
Lahore High Court. The matter remains at 
large to be decided by their Lordships when 
they deem it fit to decide in a proper case. 
But the mere fact that the question 1s a serl- 
ous one is no ground for this Court to grant 
leave to appeal to His Majesty in Council 
when I am Satisfied that there is no right of 
appeal to the Privy Council from any order, 
preliminary or” final, passed by this Court 


while exercising its jurisdiction under s. 66, 


of the Act.’ For these reasons the ‘application 
for leave to appeal to His Majesty in Council 
is dismissed with costs. I would assess the 


hearing fee at Rs. 100. 


Harries; ©. J.—I agree. 
Fazl Ali, J.—I agree. 


D: l Application dismissed. 
. (12) 60 I A 325; 144 Ind. Cas, 686; A I R 1933 
P © 198; 14.4682; 7 I TO 25; 10 OW N 797:6R 


-P O 1; (1933) M W N 889; (1933) A L J 1258; 37 C- 


W WN.-1133; 65 MLJ 335; 34 P L R1090(P C). 
-* Page of 7 I. T. C.—(Kd.] 
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Punjab Limitation (Custom) Act (I of 1920), Art. 1 
eability of, to suits against subsequent trans- 
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ferees—Limitation applicable in such cases—Time, 
when begins to run. 

Article 1, Punjab Lim. (Custom) Act is obviously in- 
tendtd to apply only tosuits brought by a reversioner 
against the original alienor and not to suits against 
subsequent transferees. A claim against the subsequent 
transferees is governed by Art. 120, Lim. Act, 1908, 


vand the time begins to run only from the date of the 


subsequent transfer, 18 Ind. Cas. 70 (1), relied on, 
Lal Din v. Sardar Bibi (2), dissented from. 


S. A, from the decree of the District 
Judge, Hoshiarpur and Kangra, dated 
December 13, 1939. - 
` Mr M.C. Mahajan, for the Appellants. 

Mr Mehr Chand Sud; for Respondents 
Nos. 3 to 6. ` | 


Judgment.—The only point that arises 
in this appeal is one of: limitation. The 
plaintiffs sued for a.declaration that an alie- 
nation by a widow would not affect their 
rights with respect to.the land in suit. The 
alienatior had taken place in 1932 and the 
present suit was brought in 1938, within six 
years from the date when the alienation had . 
been entered in the land revenue records. 


Shortly before the present suit was brought 


the land had been again transferred. When 
this came tothe knowledge of the plaintiffs 
they applied for the subsequent transferees 
to be added as defendants. This was done on 
June 13, 1938,’ more than six years after 
the. original mutation. ! The Courts below 
have held that the suit as against these 
transferees is governed by Art. 1 of the 
Schedule to the Punjab Lim. (Custom) Act, 
1920, which fixes the period of limitation at 
six years, and have held that the suit was 
time-barred as against them. As the declara- 
tion would be useless if the subsequent 
transferees can no longer be attacked, the 
suit has been dismissed. The plaintiffs have 
again appealed. 
The article in question is obviously in- 
tended to apply only to suits brought by a 
reversioner against the original alienor and 
not to suits against subsequent transferees. 
It is true that the plaintiffs’ case against the 
subsequent transferees depends to some 
extent upon the success of the claim as against 
the original transferor, but thisis only a part 
of the cause of action; and a decision adverse 
to the widow would ordinarily be binding 
upon persons claiming under her. It is 
obvious that there would be no cause of 
action against the subsequent transferees 
until a further alienation took place; and: it 
would be contrary to the principles on which 
the law of limitation is based to hold that 
time can begin to run before ‘a complete 
cause of action has even arisen. 
A similar ‘question with regard to a pre- 
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emption suit came before a Full Bench of 
the Chief- Court in Karam Dad v? Ali 
Muhammad (1). It was then decided that a 
claim against the subsequent transferees was 
governed- by Art. 120, Lim. Act,-1908, and 
the time began-to run only from the date of 
the subsequent transfer. There seems to be 
no reason why the same principle should 
not apply to suits by reversioners. A con- 
trary view was taken by a Single Bench of 
this Conrt in Lal Din v. Surdar Bibi .(2). 
That was a case brought by the reversioners 
against the subsequent transferees who had 
already obtained a declaratory decree in 
respect of the original alienation. It was 
held that such a suit was governed by the 
Special article mentioned above and must be 
brought within six years of’ the original 
transfer. With all respect, it seems to me 
that this decision is contrary to tht principle 
laid down by’ the Full Bench of the Chief 
Court with regard to the pre-emption suit, 
to which no reference is made in the judg- 
ment. For the reasons already given, I hold 
that the present suit is within time as regards 
the subsequent transferees... The-appeal is 
accordingly accepted and the proceedings 
are remanded to the District Court for 
decision of the appeal on the merits. Stamp 
duty on appeal will be refunded and costs 
will abide the event. ° 
_ B. ; . Appeal ‘accepted. 
(1) 3LPR T 18 Ind. Cas. 70;61 P L R 1913; 28 


P W R 1913 (FB) 
(2) A I R 1930 Lah. 129. 
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PATNA HIGH COURT 
` Criminal Revision Petition No. 406 of 1941 
l -~ June 27, 1941 
WA SHEARER, J. 
SUKAR SAO AND oTHERS—PETITIONERS 
versus 


EMPEROR—Oppositse Party 

Penal Code (Act XLV of 1860) ss. 147, 353. 99— 
Magistrate directing proceedings under s.: 147, Cri- 
minal Procedure Code (Act V of 1898), and ordering 
‘local Police to see that status quo is maintained” 
—Police going on spot and entering building of 
petitioner and attempting to demolish wall which 
was alleged to have blocked drain—Petitioners re- 
sisting attempt—Ojfence~S. 99, if applies —‘‘Not 
strictly justified by law’’—Scope of the expression. 

Where upon a complaint that the petitioner was 
about to close a drain, through which the complainant 
had been in the habit ‚of discharging the rain-water 
from his house the Magistrate’ directed that a pro- 
ceeding under s. 147 of the’ Criminal P. C., shouldbe 
instituted and also made the following order: ‘Local 
Police to see that the -status, guo is maintained;”’ 
‘Held, that the order “gaye no authority to the 
Police Sub-Inspector to enter on the premises of the 
petitioner and demolish a wall which «vas alleged to 
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have blocked thë. drain and re-open a drain, even if the 
result ofthe closing ofthe drain was that a certain 
amount of damage was likely tobe done tothe pro- 
perty of the complainant. The Magistrate had not 
authorised the Sub-Inspecfor to do it and, even if 
he kad so authorised hin it was very doubtful if 
his order would have been a proper and legal-one. 


- The petitioner? was therefore clearly ` entitled to 


resist the attempt made by the Sub-Inspector and the 
men, who were with him, to demolish the wall and 
re-open the drain in their premises. That being so, 
they did not commit the offences under ss. 147 and 
303, I. P. ©. i 

Held; also that the provisions of s. 99 of the I. P. C. 
did not apply to the case. The words ‘‘not strictly 
justified by law” applied to cases in which there was 


. an excess of jurisdiction as distinct from a complete 


absence of jurisdiction. Moreover, in this particular 
case, it was scarcely possible to say that the Sub- 
Inspector acted in good faith. 61 Ind, Cas. 794 (1), 
relied on. 4 


_ Or. R. P. from an order of the Appellate 
Magistrate, Gaya, dated April’ 19, 1941. 
` Messrs. K. P. Varma aud Lalbehary Lal, 
for the Petitioners. ae . 
Mr. Lal Narayan Sinha, for the Crown. 


Order.—The petitioners have been con- 
victed under ss. 147 and 353 ofthe I. P.C. 
and, under the former section, they have 
been sentenced to pay a fine of Rs. 75 
each ; under the latter, no separate sentence 


‘has been imposed. On August 9, 1940, one 


Rameshar Lal, who is the- next door neigh- 
bour of the petitioner, Sukar Sao, and a 
well-to-do merchant of Warsaliganj, lodged 
a petition tn the Court of the Sub-Divisiondl 
Magistrate at Nawada. In this, he comp- 
lained.that Sukar Sao was about to close a 
drain, through which he had- been in the 
habit of discharging the rain-water from his. 


“house. The learned Sub-Divisional Magis- 


trate directed that a proceeding under s. 
147 of the Criminal P. C., should be institut-. 
ed. He also made- the , following order: 
‘Local Police to see that the status quo is 
maintained”. A copy of this order was ap- 
parently given to Rameshar Lal immediately 
after it was passed, and, armed with it 
Rameshar Lal went to the -Police -Station 
at Warsaliganj later on the same day. The 
Sub-Inspector instructed the Assistant Sub- 
Inspector to. go: to the house of Sukar 
Sao and see what was happening. The 
Assistant Sub-Inspector found that the dfain 
had ceased to exist and that water: had 
accumulated in the gola of Rameshar Lal. 
The indications were that there had been 
a drain running through the khand of 
Sukar Sao and that this drain had been 
closed and a wall constructed over it. The 
Assistant Sub-Inspector proceeded to have 
‘the wall demolished and the drain re-opened. 
It may be said that he had not only taken a 


~ 
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couple of constables along with him, but a 
number of other men, several of whom had 
khatis and . proceeded to use them. Sukar 
Sao and some of the, rather considerable 
body of persons, who had collected, protest- 
ed at what the Assistant Sub-Ipspector was 
doingor proposed to do, and manifested an 
intention of stopping him, if necessary, by 
force. The Assistant Sub-Inspector there- 
upon desisted, and, taking Sukar Sao and 
another of the petitioners in the Police 
Station, recorded a first information. Now, 
it is clear that the Assistant Sub-Inspector 
had no authority to enter on the premises of 
Sukar Sao and demolish a wall and re-open 
a drain, even if the result of the closing of 


the “drain was that a certain amount of. 


damage was likely to be done to the pro- 
perty of Sukar Sae’s neighbour, Rameshar 
Lal. The Sub-Divisional Magistrate had not 
authorised the Assistant Sub-Inspector to do 
what he did, and, even if he had so autho- 
rised himit is very doubtful if his order 
would-have been a proper and legal one. 
The Courts below appear to have thought 
that the provisions of s. 99 of the I. P. C. ap- 
plied to the case. In this, however, they 
were clearly in error. In Shaikh Moinuddin 
v. The King-Emperor (1) it was pointed out 
that the words “mot strictly justified by law” 
applied to cases in which there was an 
excess of jurisdiction as distinct from a 
complete absence of jurisdiction. Moreover, 
in this particular case, it is scarcely possible 
to say that the Assistant Sub-Inspector acted 
in good faith. On-his own admission, he 


did not understand the meaning of-the ex- 


pression “status quo” which was used by the 
learned > Sub-Divisional Magistrate and did 


not take proper steps to ascertain what 


exactly the learned Sub-Divisional Magist- 
rate intended him to do. The petitioners 
were, in my view, clearly entitled to resist 
the attempt made by the: Assistant Sub-In- 
spector and the men, who were with him, to 
démolish the wall and re-open the drain in 
their premises. That being so, they did not 
commit the offences of which they have 
been convicted. The rule will, therefore, be 
made absolute, the convictions and sentences 
will:be set aside and the fines, if already 
paid, will be refunded. 


`D, Rule made absolutz 
(1) 2PL T 459; 61 Ind. Cas. 794; 22 Cr. L J 442. 
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CALCUTTA HIGH COURT 
e Appeals Nos. 413 to 415 of 1938 
January 8, 1941 
B. K MUKHERJEA, J. 
DISTRICT BOARD, TIPPERA— PLAINTIFF 
— APPELLANT 
; versus 
SARAFAT ALI AND oTHERS— DEFENDANTS 
: — RSESPONDENTS 

Landlord and tenant—Suit for ejectment—Person 
bringing suit, if must be owner of property—Title of 
landlord cannot be denied by tenant—Hyjectment sutt 
—Person in his own capacity as landlord letting out 
land to another—Notice to quit describing notice 
given as purporting to act on behalf of other person 
—Defect, if fatal to suit. 

A person suing another for khas possession must 
show a better title in him than the defendant, and he 
must establish that he has the present right to get 
possession of the property. It cannot be said, however, 
that none but an owner can maintain suit for eject- 
ment. i l l 

Once a complete relationship of landlord and tenant 
is established, the rule of estoppel, comes into opera- 
tion and prevents the tenants from denying the autho- 
rity and title which they admitted to rest in the land- 
lord who inducted them into the possession of the 
lands ; : 

Where a person in his own capacity as landlord lets 
out the lands to another, he must gua landlord serve 
notice on them to determine the tenancy. Where the 
notice to quit served by him describes the notice given 
as purporting to give notice on behalf of other person, 
there is defect in the notice whichis fatal tohis suit 
for eviction. 


As. from the appellate - decrees of the 
Sub-Judge, Third Court, Tippera at Co- 
milla, dated November 30, 1937. 


Dr. Nares Chandra Sen Gupta and Mr. 
Hamidul Haq, for the Appellant. 

The Deputy Registrar, for the minor 
-Respondents. 


Dr. Radha Benode Pal, Messrs. Ajit Ku- 
mar Dutt and Amiruddin Ahmed for, 
Mr. Abdul Quasem (in Nos. 413 and 414) 
and Mr. Nripendra Chandrn Das (in No. 
415), for the Respondents. 


Judgment.—The plaintiff is the appel- 
lant before me in these three appeals which 
arise out of three analogous actions in eject- 
ment. The facts lie within a short compass 
and may be stated as follows. The subject- 
matter of the three suits are three strips 
of land lying to the contiguous east of a 
road known as Railway Approach Road 
which itself runs north “to south on the - 
eastern side of the Comilla Railway Station 
compound. The case of the plaintiff District 
Board is that these as well as other lands 
were acquired by the Govt. under the 
Land, Acquisition Act for the Assam Bengal. 


- Railway Company who constructed a rail- 


Way approach on a portion of the lands 


we 
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acquired. Later on, the Railway Company 
relinquished the approach road was well 
as the side lands which included the plots 
in suit in favour of the Govt. and the Govt. 
in: their turn, made over these lands to the 
District Board of Comilla under s. 74, Local 
Self-Govt. “Act. The plaintiff Board has 
-Since then exercising the right of control 
and administration over these properties as 
laid down in the Act. The disputed lands, 
it is—said, consist mainly of low lands and 
ditches with some high lands here and 
there and in 1912 defendant No.1 of Suits 
Nos. 327and 328 on his own behalf as well as 
on behalf of his father took lease of the plots 
which are the subject-matter of these two 
suits for one year only promising to pay 
rents at the rate of Rs. 7 and Rs. 30 per 
year respectively. Likewise, the predeces- 
sor of defendants in Suit NG. 359 took 
lease of the lands in that suit at an annual 
“rental of Rs.5. The tenants were all hold- 
ing over after the expiry of this period. 
The plaintiff desiring to have the land for 
their own use served upon them notices to 
quit and as they did not vacate the lands 
in spite of the notices these suits were in- 
stituted. ; 

The defence in all these three suits was 
practically the same. It was contended inter 
alia that the disputed lands were neither 
acquired by the Govt. nor were they relin- 
quished by the Assam Bengal Railway 
Company to the Govt. and transferred sub- 
sequently by-the latter to the plaintiff. The 
plaintiff, it was said, had no title to the 
property and no right to institute these 
suits. The defendants denied that they 
were tenants under the plaintiff and their 
specific case was that the lands belonged 
to the Maharaja of Tippera whose tenants 
the defendants were and they had acquired 
occupancy rights in the lands in dispute by 
cultivating and possessing them for over 12 
years. The learned Munsif who tried the 
suits came to the conclusion that with the 
exception of a small strip of land to the 
south, the rest of the disputed lands were 
included in the acquisition plan and they 
. were, in fact, relinquished by the Assam 
Bengal Railway Company in favour of 
‘the Govt. and the Govt. subsequently 
made them over to the plaintiff District 
Board under s. 74, Local Self-Govt. Act. In 
the opinion of the Munsif, the plaintiff was 
entitled to hold the property as agent of the 
Govt. and in that capacity they had the right 
to institute the suits. The Munsif further 
found thatthe landsin suit were for the 
first time let out to the defendants or their 
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predecessors ‘by the plaintiff after. the latter 
got control over them under s. 74, Local 
Self-Govt. Act, and it was the plaintiff who 
inducted the defendants into these lands, 
THe trial Court found however that the 
defendants evere agricultural tenants who 
had acquired occupancy rights in the lands 
in suit and in this view of the case the 
suits were dismissed. 

On appeal, the learned Subordinate Judge 
concurred.with the trial Court.in holding 
that the tenancies came into existence after 
the plaintiff got these properties under s. 74, 
‘Local Self-Govt Act, and he held also that 
it was the plaintiff by whom the defendants 
were let into possession. The Subordinate 
Judge held further disagreeing with the 
Munsif, that the tenancies were not for 
agricultural purposes. Fie however dismiss- 
ed the suits.on the ground that the suits 
for ejectment were not maintainable at the 
instance of the plaintiff. In the opinion of 
the Subordinate Judge; a person who is not 
the owner is not entitled to institute a suit 
for eviction, and as the plaintiff on its own 
showing was the agent of the Govt. the 
proper person to sue was the Govt. and 
not the District Board. It is the propriety 
of this decision that has been challenged 
before me in second appeal. It cannot be 
disputed that ‘a person suing another for 
khas possession must showa better title in 
him than the defendants, and he must 
establish that he has the present right to 
get possession of the property. It cannot 
be said however that ndne but an owner can 
maintain suit for ejectment. Dr. Sen Gupta 
-who appears for the appellant argues that 
the control and the administration which 
the District Board- obtained under s; 74, 
‘Local Self-Govt. Act, gave them sufficient 
right to the present possession of the pro- 
perty so as to entitle them to institute and 
maintain these suits for eviction even though 
the proprietary right remained vested in the 
Crown, Dr, Pal, on the other hand, contends 
that under.s. 74, Local Self-Govt. Act, the 
property can be placed under the control 
and administration of the District Board 
only for purposes of the Act, and it was 
not within the competence of the Board to 
letout these lands-to the tenants. 

In my opinion, these questions are purely 
academic. Having „regard to the findings 
arrived at in the present case, we may 
take it that the Govt. did. not part with its 
ownership.when it made over the property 
to the District Board under s. 74, Local 
Self-Govt. Act. The Board however got pos- 
session of the lands..and a. right to possess 
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the same subject to the arrangement they 
bad entered into with the Govt. According 
to the findings of the Courts below, it was 
the plaintiff who leteout the lands to 
the defendants and the. defendants Bot 
possession of the lands from the les- 
sors. Both the conditions necessary to 
raise a case of est-ppel, namely, possession 
and permission, are present in this case, 
and in my opinion, the defendants are 
not entitled to dispute the title of the lessor 
without first surrendering their possession. 
The questions which Dr. Pal has raised: 
would have been material ifit was a suit to 
evict a trespasser on establishment of the 
plajntiff’s title. Once a complete relationship 
of Jandlord and tenantis established, the 
rule of estoppel, in my opinion, comes into 
operation and prévents the tenants. from 
denying the authority and title which they 
admitted to rest in the landlord who induct- 
ed them into the possession of these lands. 
Dr. Pal argues that the rule of estoppel 
cannot be invoked in the present case as 
the plaintiff Board purported to have 


granted the leases only as an  ageni 
of the Govt. The notice to quit served 
upon the defendants shows’ that the 


plaintiff acted in that capacity and this 
= is also clear from the tenor of the 

plaint. I must say that a “great deal. of 
confusion has been caused by the somewhat 
loose way in which the expression ‘agent’ 
has been used by the plaintiff. The suits 
were undoubtedly instituted by the plain- 
tiff in their own capacity as having got the 
right to possession under s. 74, Local Self- 
Govt. Act. The plaint sets out the facts re- 
lating to the acquisition of the lands by the 
Govt. for the Assam Bengal Railway Com- 
pany, the relinquishment of these lands by 
the Railway Company in favour of the Govt. 
and the subsequent transfer by the Govt. to 
the District Board under s. 74, Local Self- 
Govt. Act. In para. 3 of the plaint it is stat- 


ed as follows: 

‘The plaintiff Board took over and has been exercis- 
ing the right- of control and admintstration over the 
aforesaid land and, as such the plaintiff Board is 
-holding the property as agent of the Sogietary of. State 
for India in Council.” 


The plaint then goes on to say. that’ the 
Board was in khas possession of`the lands 
in suit when the defendants approached 
them and prayed for settlement and they 
“were given leases for a period of one year 
only. ` It seems to me that the statement in 


para. (3) of the plaint on which reliance has - 


been placed by Dr. Pal was a mere descrip- 
tion of the plaintiff’s title which it thought 
it had acquired under s. 74, Local Self-Govt. 
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Act. It does not mean that it had let out the 
land$ as an agent of the Govt. It conceived 
its position to be that cf a statutory agent 


under s. 74, Local Self-Govt. Act, which carri- 


ed with it the right to possess the lands and 
to let them out to others on temporary 
leases. Whether that is a right view or not 
the defendants, as I have already said, hav- 
ing come on the lands with the express per- 
mission of the plaintiff are not entitled to 
dispute its title. There is no doubt however 
that the plaintiff let out the lands to the 
defendants in the exercise of its own rights 
and has instituted these suits in its own 
behalf to recover possession of the lands for 
itself. 

The difficulty, however, in my opinion, 
is created by the notice to quit that was 
served upon the defendants. The descrip- 
tion of the ‘notice-giver as shown at the com- 
mencement of the document shows clearly 
that the Chairman of the District Board was 
purporting to give that motice on behalf of 
the Secretary of State for India in Council. 

r. Sen Gupta has contended before me that 
this may be a defect in the description of the 
notice-giver, but if we look to the contents 
of the notice it would be clear that the Dis- 


. trict Board was not purporting to act on be- 


half of the Govt. as the tenants were directed 
to deliver up possession to the District Board 
It is true, as was laid 
down by their Lordships of the Judicial 
Committee in Harihar Banerji v. Ramshahr 
Roy (1), that notices to quit, though not 
strictly accurate or consistent in the state- 
ments embodied in them, may still be good 
and effective in law, and they are to ,be con- 
struced liberally and not with a desire to find 
faults in them which would render;them de- 
fective. In that case, the defect was in the 
description of the area of the tenancy, and it 
was held that it could not mislead the tenants 
as they must be presumed to be ‘conversant 
with the facts. I do not think that I would 
be justified in extending this principle to the 
facts of the present case. If the plaintiff 
Board in their own capacity as landlords let 
out the lands to the defendants, they must 
qua landlords serve notice on them to deter- 
mine the tenancy. From the description 
given in the notice, itis clear that it is not 
the District Board but the Govt. who was 
giving- the notice, and the contents also 
suggest that the tenants were directed to de- 


(1) 45 IA 222; 48 Ind. Cas. 277; A IR 1918P C 
102; 46 O 458; 230 W N 17; 16 ALJ 969; 29 CL J 
117; 9°LW ]48; 23M LT 159; 21 Bom. LR 522; 
(1919) M W N 471; 1 UP L R (P C) 56; 35 ML J 707 
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liver possession of the lands to the District 
Board as agents ofthe Govt. In my opinion 
therefore there was a defect in the notices 
which is fatal to the plaintiff's suits for 
eviction. 

The result, therefore, is that though I agree 
with the lower Appellate Court in holding 
that the defendants’ tenancies were non-agri- 
cultural tenancies which came into existence 
subsequent to 1899 when the District Board 
got control and administration of these pro- 
perties under s. 74, Local Self-Govt. Act, and 
although I am of the opinion that the defen- 
dants have been inducted into the lands by 
-the plaintiff Board and they are not com- 
petent to disptte their title whatever it might 
be, I hold that the plaintiff cannot succeed in 
these suits unless notices are served upon the 
defendants by the plaintiff Board in their 
capacity as landlordsin regard to these lands. 
I do not agree with the lower eAppellate 
Court that the plaintiff Board are not com- 
petent to maintain these suits. The result 
is that these appeals are dismissed, but hav- 
ing regard to the facts’of these cases, I direct 
that each party shall bear his own costs 
throughout. Thecross-objections are dismiss- 
ed without costs. 


L Spt? Appeal dismissed. 
“e ati —— 

Sid p c 

sioe QUDH CHIEF COURT 


Second Civil Appeal No. 433 of 1937 
August 4, 1941 

GHULAM Hasan AND MADELEY, JJ. 

Thakur DEBI PRASAD SINGH— 

PLAINTIFF—ÅPPELLANT 
Versus 
SURJAN SINGH AND OTHERS— DEFENDANTS 

— RESPONDENTS 

Lease—Construction—Lease held to be permanent 
and heritable—Co-sharer—Lease by co-sharer. not in 
exclusive possession of joint land — Lease permanent 
and heritable —Lease is null and void. 

A co-sharer who was not in exclusive possession of 
the land executed a lease conferring heritable and 
transferable rights upon the lessee and further gave him 
rights of distraint, ejectment, attachment and! enhance- 
ment of rent. The lessee was further given the right 
either to cultivate the land himself or to get it cultivated 
by the tenants. He was further empowered either to 
bring the land under cultivation or toconvert it into 
uncultivated land, build houses on it or plant groves. 
The lessor further declared that all the rights which he 
possessed in the land were conferred upon the lessee 
and the lessor would have no further concern with the 
land. There was also the significant condition inserted 
in the lease to the effect that if for any reason the 
lessee was unable to obtain possession over the property 
covered by the lease or if after having obfained posses- 
sion the whole. or any portion thereof, went out of the 
possession of the lessee, the latter wouldhave a right 
to recover possession over the land or make good the 
deficiency from other property of the lessor or claim 
certain damages. At the end ofthe deed all the plots, 
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144 in number, were specified with separate. area . 
assigned to each plot. The area given was 93 bighas 14 
biswas and 1 biswanst and out of the 93 bighas 14 
biswas 1 biswansi, patta was executed in respect of the 
one-fourth share, ¿. e., 23 bighas 8 biswas and 10 
biswansis: . ; 

Hgld, that it was the cIèar intention of the lessor to 
divest himself of all interest in the property conveyed 
by the lease ang to convey the same to the lessee. It 
was also clear that the intention was to transfer actual- 
possession over an area of 23 bighas 8 Biswas 10 
biswansis in the aforesaid 144 -plots and enable the 
SE exercise all rights in regard thereto. [p. 599, 
col. 1. 

Held, also that since the property was joint and there 
had been no partition in the village or of these plots and 
that the lessor was not in exclusive possession of the 
area of 23 bighas 8 biswas and 10 biswansis in these 
144 plots, the lease was null and void and did not 
entitle the lessee to the relief for possession. 76 Ind. 
Cas. 534 (1), 107 Ind. Cas. 178 (2) and 171 Ind. Cas. 89 
(3), relied on. [p. 599, cols, 1 & 2.] 4. 

S.C. A. against the order of the District 
Judge of Rae Bareli, dafed September.20, 
1937. i , 

Mr. H. Husain, for the Appellant: 

Mr. L. S. Misra, for Respondents Nos. 1 


to 6. 


Judgment.—This is a plaintiffs second 
appeal against a judgment and decree dated 
September 25, 1937, passed by the District 
Judge of Rae Bareli setting aside the decree 
dated November 30, 1936, passed by the 
Additional Civil Judge of Partabgarh. 

The undisputed facts are that Mahabir 
Singh, defendant No. 1, had a one-fourth 
share in 144 plots, with an aggregate area 
of 93 bighas 14 biswas and 1 biswansi, 
specified at the foot of the plaint. The 
remaining 3/4ths share belonged to de- 
fendants Nos. 2 to 10. On. August 4, 
1908, Mahabir Singh mortgaged his 
one-fourth share in the said plots with 
possession to one Mahabal Singh. Mahabal 
Singh executed a sub-mortgage on July 16, 
1920, of Mahabir Singh’s share held by him 
asa usufructuary mortgagee in favour of 
defendants Nos. 6 to 8 and the predecessors- 
in-interest of defendants Nos. 2 to 5, 9 and 
10 and put them in possession. The result 
was that the aforesaid defendants came into 
possession of the entire land specified in -the 
plaint, namely as owners of three-fourths 
share atid as sub-mortgagees of one-fourth 
share“. On July 24, 1926, Mahabir Singh 
executed a deed of further charge in favour 
of the sub-mortgagees over the property 
which he had mortgaged in 1908. Mahabir 
Singh executed a perpetual lease on June 9, 
1930, in respect of his one-fourth share in 
favour of the plaintiff for a nazrana of 
Rs. 2,200. Under the lease a sum of Rs. 1,000 
was made payable to the mortgagee of the 
lessor both in respect of the deed of mort- 
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gage as well as the deed of further charge. 
It appears that this dehanied of Rs. 1,000 
was paid by the plaintiff and the share was 
redeemed. The plaintiff was unsuccessful in 
` obtaining mutation of names on the basis 
of the lease executed in his favour and Was 
consequently driven to file a syit to recover 
possession and damages. His allegation was 
that he obtained possession of the land in 
dispute by making collections but was 
unable to obtain actual possession. He was 
subsequently dispossessed by the defendants 
and this furnished a cause of action for the 
present suit. The plaintiff claimed the 
relief for a decree for possession in the first 
instance over the share in suit against the 
defendants. In the alternative, he sought a 
sin’ple money decree for the return of the 
nazrana` money paid by him, namely 
Rs. 2,200 against defendant No. 1, and claim- 
ed damages to the extent of Rs. 300 against 
all the defendants. In the plaint he also 
alleged that as between him and the defen- 
dant No.1 a sale of the share in question 
had been settled but a perpetual lease 
had been executed in order to ‘avoid pre- 
emption. - 

Defendant No. 1, Mahabir Singh, alleged 
that he executed a perpetual lease in fayour 
of the plaintiff at the latter’s instance and 
put in possession. Mahabir Singh further 
alleged that no cause of action had arisen 
against him as he was not responsible for the 
acts of other defendants who disturbed 
his possession. He denied the fact that a 
sale-deed had been settled between him and 
the plaintiff. ° l 

Defendants Nos. 2 to 5, 9 and 10 pleaded 
that they were the superior proprietors and 
the plaintiff was a lessee and the suit was, 
therefore, barred by s. 108 (10) of the Oudh 
Rent Act and was not cognizable by the 
Civil Court. They also urged that the 
plaintiff was not entitled to the return of 
money paid by him as the lease was abso- 
lutely void and unenforceable. Defendants 
Nos. 2 to 5,9 and 10 further contended that 
there being no partition in village Dhanepur 
where the property was situate, defendant 
No. 1 was not competent to execute the 
lease for joint property and the lease was, 
oe absolutely void and unenforce- 
able. 

The trial was ex 
Nos. 6 to 8. 
_ The learned Civil Judge framed issues in 
the case and held that the parties had settled 
the sale-deed but a perpetual deed of lease 
was executed in order to avoid pre-emption. 
He also held that the perpetual lease was 


parte against defendants 
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not invalid particularly as the defendants 
allowed the plaintiff to redeem the share 
fron? them by paying Rs. 1,000 and thus 
recognised the validity of the lease. The 
learned Civil Judge further held that the 
plaintiff had obtained possession over the 
entire share of Mahabir Singh as the same 
had practically been separated from the 
rest of the property. In his opinion the land 
in dispute constituted a separate share and . 
Mahabir Singh as a co-share could grant a 
perpetual lease for the same. On the ques- 
tion of jurisdiction the trial Court held in 
favour of the plaintiff. The learned Civil 
Judge decreed the plaintiff's claim for joint - 
possession over the one-fourth share in the 
lands specified at the foot of the plaint. The 
claim for damages was dismissed. ` 


In appeal the learned District Judge of 
Rae Bareli held that the lease was invalid 
and unenforceable. He did not accept the 
finding of the trial Court that the transac- 
tion was really one of sale but it had been 
clothed in the shape of a lease in order to 
avoid pre-emption. He also did not accept 
the view of the trial Court that Mahabir 
Singh was in possession of a separate share 
exclusively and, therefore, the consent of 
other co-sharers to the execution of the lease 
was not necessary. On the question of juris- 
diction the learned District Judge upheld the 
finding of the trial Court. In conclusion he 
held that the plaintiff was entitled to a 
refund of consideration, namely Rs. 2,000 
against defendant No. 1, and passed a decree 
for that amount against defendant No,. 1 
The suit against the other defendants was. 
however, dismissed. 

The plaintiff has now preferred this 
second appeal and has urged that the decree 
of the trial Court should be restored and the 
plaintiff-appellant should be granted posses- 
sion of the land in dispute. ` 

It has been contended on behalf of the 
appellant that the lease in question does 
not purport to transfer specific plots of land 
or any portion of those plots and. what has 
been transferred under the lease is really a 
one-fourth share in the 144 plots possessed 
by the lessor. Such a lease, it is argued, is 
periectly valid and enforceable in law. A 
reference to the lease (Ex. 1) will show that 
Mahabir Singh executed the lease conferring 
heritable and transferable rights -upon the 
lessee and further gave him rights of dis- 
traint, ejectment, attachment and enhance- 
ment of rent. The lessee was further given 
the right either to cultivate the land himself 
or toget it cultivated by the tenants, He 
was further empowered either to bring the 
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land under cultivation or to convert ib into 
uncultivated land, build houses on it or 
plant groves The lessor further de@lared 
that all the rights which he possessed in the 
land were conferred upon the lessee and 
the lessor would have no further concern 
with the land. There was also the signifi- 
cant condition inserted in the lease to the 
effect that if for any reason the lessee was 
‘unable to obtain possession over the property 
covered by the lease or if after having 
obtained possession the whole, or any portion 
thereof, went out of the, possession of the 
lessee, the latter would have thé right to 
‘recover possession over the land or make 
good the deficiency from other property of 
the lessor or claim certain damages. At the 
end of the deed all the plots, 144 in number, 
were specified with separate area assigned 
to each plot. The number of plots is 144 
and the area given is 93 bigha’ i14 biswas 
and 1 biswansi and the concluding portion 
shows that out of the 93 bighas 14 biswas 
1 biswansi patta was executed in respect of 
the one-fourth share, 7. e. 23 bighas 8 biswas 
and 10 biswansis. We haveno doubt from 
the terms and conditions of the lease referred 
to above that it was the clear intention of the 
lessor to divest himself of all interest in the 
property conveyed by the lease and to convey 
the same to the lessee. It is also'clear that 
the intention was to’ transfer actual posses- 
sion over an area of 23 bighas 8 biswas 10 
biswansis in the aforesaid 144| plots and 
enable the lessee to exercise all rights in 
regard thereto. It is not denied that the 
property is joint and there has been no parti- 
tion in the village or of these plots. It is 
also not denied that the lessor was not in 
exclusive possession of the area of' 23 bighas 
8 biswas and 10 biswansis in these 144 
plots. In these circumstances we are unable 
to accept the-contention advanced on behalf 
of the appellant that only a one-fourth share 
in the property was transferred. On the 
other hand, we hold that the lease purported 
to transfer specific area in the plots in 
question authorising the lessee to take 
possession of that area and to exercise all 
conceivable rights of property over the same. 


This being the case, we must hold that the’ 


lease is void and inoperative in law. It was 
held in Lal Mohammad Khan v. Mst. 
Amtul Fatima, (26 O.C. 239) (1), that a 
joint co-sharer has no right to! execute a 
perpetual lease of the joint property and a 
lease violating the above rule is null and 
void against persons who are no party to the 


a 26 O C 239; 76 Ind. Cas. 534; A IR 1924 Oudh 


wa 
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‘Singh v. Sarju Dei, (40. W. N. 1225) (2), 
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This ` case was -followed in Dukhi 


where it was held that a member of a joint 
Hindu family who was never in exclusive 


-possession of a plot has no right to execute a 


deed of “birt” which generally implies an 


under-proptietary right. In this case the 


plot in suit was the joint property of the 
plaintiffs and defendant No. 2. Defendant 
No. 2 was never in exclusive possession of 
the plot but he transferred it to defendant 
No. 1 by a deed conferring heritable and 
transferable rights. It was held, therefore, 
that the deed in question was null and void © 


as against the interests of the plaintiffs and 


could not affect their right in the property in 
sult. 

To the same effect is the view taken by one 
of us in Wajid Ali v. Mohammad Nazir? 
uddin Husain, (1937 @. W. N. 1036) (3). - 
In this case it was held that where some of 
the co-sharers in a joint mahal which is held 
jointly allow another person who is not a Co- 
sharer to hold possession of a particular plot 
in such mahal in lieu of a plot in such other 
persons mahal which is in possession of the 
co-sharers who made the exchange; the ex- 
change is of no validity at all and such other 
person cannot be said to be a .co-sharer in 
such joint mahal. 

We, therefore, hold, in agreement with the 

view taken by the lower Appellate Court, 
that the lease relied on by the plaintiff-appel- 
lant is mull and void and does not entitle him 
to a relief for possession. 
_ Learned Counsel on behalf of the appellant 
also raised the question that the defendants 
were estopped from questioning the plaintiff's 
right under the lease as they themselves 
accepted money from him in redeeming the 
property. This point was not raised by the 
plaintiff in any of the Courts below and we 
are unable to entertain it at this stage. 

The result, therefore, is that we confirm 
the judgment and decree of the learned 
District Judge and dismiss this appeal with 
costs. 

D. Appeal dismissed. . 

(2)40 W N 1225; 107 Ind. Cas. 178: AI R 1928 
Oudh 113. © 


(3) 1937 O W N 1036; 171 Ind. Cas. 89; 1937 OL R 
520; 10 R O 87; AI R 1937 Oudh 503; 1937 RD 528, 


ALLAHABAD HIGH COURT 
Criminal Revision No. 1107 of 1940 
May 2, 1941 
BRAUND, J. 
EMPEROR—PROoSECUTOR 

ae VErSUs 
-~ MENDI ALl—ACCUSED 


Criminal trial—Sentence—Very long term .of sub- 
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stantive imprisonment—Sentence of fine in addition— 
“No liklihood of its being paid—Propriety of imposi- 
tion of fine — Imprisonment in default of payment 
bringing aggregate sentence of imprisonment to more 
than maximum term for offence—Fine should not be 
imposed—Penal Code (Act XLV of 1860), s. 304— 
Court finding accused being*so much provoked as tg be 
deprived of his power of self control—Whether should 
be given most severe punishment because of the num- 
ber and nature of injuries inflicted by him. 
, 16 is not proper, in the case of a poor peasant, to add 
' to a very long term of substantive imprisonment a fine 
which there is no reasonable prospect of the accused 
man paying and for default in paying which he will 
have to undergo a yet further term of Imprisonment. 
It becomes all the more undesirable to impose such a 
fine where the term of imprisonment to be undergone in 
default will bring the aggregate sentence of im prison- 
ment to more than the maximum term of imprisonment 
Sanctioned by the particular section under which he 
is convicted. Judges should exercise a careful discre- 
tion ig the matter of superimposing fines upon long gub- 
‘stantive terms of imprisonment. 
~ It must be a contradiction in terms to concede that a 
man has been wholly d€prived of all power of self- 
control for a reason which the law recognizes as 
adequate and at the same time to say thathe deserves 
the most severe punishment that. his crime admits of. 
And it is, a confusion of thought to permit in such 
circumstances the nature or number of the blows given 
to count in assessing what punishment should be given. 
Hix hypothesi, where the man had no control of him- 
self, the number and nature of the injuries inflicted 
must necessarily lose their significance and cannot be a 
ground for an excessive sentence, 


Or. R. from an order of the Sessions Judge, 
Hamirpur, dated July 18, 1940. 


The Deputy Govt.-Advocate, for the Crown. 


Order.—This revision is the outcome of 
a comment made by me on reading a judg- 
ment in the form of a Sessions statement. 
The facts of the case are that a young man 


Mendi Ali, was charged with murdering his - 


wife, Mst. Sughra, on November 17, 1939. 
I have read the evidence and see no reason 
to disagree with the findings of fact arrived 
at by the learned Sessions Judge. I can, 
therefore, take the facts from the Judgment 
itself. The learned J udge has found that 
the accused; man did in fact kill Mst. Sughra, 
his wife, by beating her in what he describ- 
ed aS a savage and brutal way about the 
head and body with a lathi. In all she had 
not less than 33 injuries of which four were 
grievous, Had that been all, there would, of 
course, have been no doubt but that it was 
a case of murder. But the learned Judge, 
on a careful examination of the evidence, 
went on to find that the accused killed the 
woman under the influence of grave and 
sudden provocation and while wholly de- 
prived by that provocation of the power of 
self-control.| The established facts which led 
the learned Judge to that conclusion, coupled 
with the circumstances of the case, was that 
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he held that the accused had come across 


‘his wife in the act of adultery with another 


man.” Those are the facts as found: by the 


Judge. To take his own words, he says : 

“There can be little doubt that the accused had 
sudden and grave provocation when he saw her with 
‘his own eyes committing adultery with Niamat..... 
and again: _ 

“There can be no déubt that the accused did Mst. 
Sughra to death in avery callous and brutal manner 
but at the same time it must be remembered that 
he had a sudden and grave provocation and was 


Upon those findings the learned Judge 
quite rightly’ found the accused guilty, not 
under $. 302, but under part 1 of s. 304, 
L P. C., and sentenced him to undergo ten 
years’ rigorous imprisonment which (omitting 
transportation for life) is the maximum sen- 
tenance of imprisonment under s. 304 and he 
Sentenced him also to pay a fine of Rs. 100 
or to undergo a further period of a years’ 
rigorous imprisonment in default of paying 
that fine. In other words, the learned Judge 
Sentenced him to a maximum term of 
rigorous imprisonment for the offence for 
which he was found guilty and added to it 
a fine (which there could surely have been 
little prospect of his paying). The result was 
that he was, in effect, sentenced to eleven 
years’ rigorous imprisonment, 


So far'as the fine is concerned, I cannot 


‘think it is proper, in the case of a poor 


peasant, to add to a very long term of 
substantive imprisonment a fine which there 
is no reasonable prospect of the accused man 
paying and for default in paying which he 
will have to undergo a yet further term of 
imprisonment. And, in my judgment, with- 
out venturing to say whether it is a course 
which is strictly in accordance with the law 
‘or not, I cannot help thinking that it becomes 
all the more undesirable to Impose such a 
fine where the term of imprisonment to be 
undergone in default will bring the agereate 
sentence of -imprisonment to more than the 
maximum term of imprisonment sanctioned 


"by the particular section under which he 


is convicted. I venture to think that J udges 
should exercise a careful discretion in the 
matter of superimposing fines upon long 
substantive terms of imprisonment. For 
these reasons I shall, in any case in revision, 
relieve the accused of his sentence to a fine. 
But the matter does not quite end there, 
because it appears to me to bea matter of 
some concern whether, in the circumstances 
of this case, the sentence of ten years’ 
rigorous imprisonment, the maximum sen- 
tenance- of imprisonment under the section, 
was not itself a good-deal too severe. It 
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appears to me to be verging on the illogical 
to say that a man has been so sorely provok- 
ed as to have been deprived completely of his 
power of self-control—and that is what the 
Judge has found—and at the same time to 
Sentence him to a maximum punishment 
under s. 304, I. P.C. I donot wish to be 
thought to be expressing a view that in no 
circumstances might such a course: þe 
justified. Butit does appear to me that, in 
the majority of such cases, it must be a 
contradiction in terms to concede that a man 
has been wholly deprived of all power of 
self-control for a reason which the law 
recognizes as adequate and at the same time 
to say that he deserve the most severe 
punishment that his crime admits of. And 
it 1s, I think, a confusion of thought to 
permit in such circumstances the nature or 
number of the blows given to count in 
assessing what punishment should*be given. 
Kx hypothesi, the man had no control of 
himself, and for that reason alone it appears 
to me that the number and nature of the 
Injuries inflicted must necessarily lose their 
significance. In a case in which a man who 
has control of himself is charged with killing 
or injuring another, it is obviously right to 
measure his frame of mind by looking to 
see exactly what it was that he did and how 
he did it. But that loses all its force when, 
ex hypothesi, it has been found that the 
person whose conduct is being enquired into 
has been deprived of all power of self-control. 
The learned Judge has described what the 
accused did as “‘callons’ and “‘brutal.” He 
has treated the evidence of the 33 injuries 
aS pointing to “callousness” and ‘‘brutality.” 
But, in reality, they do nothing of the kind, 
once it is appreciated that ex hypothesi the 
man was altogether out of control of him- 
self. The number of wounds point really to 
nothing but his own lack of self-control. If 
it is once conceded that one who injures 
another has no control of himself, then it 
seems to me that there remains no room 
either for ‘“‘callousness” or “brutality” or, 
indeed, for any other conscious emotion. In 
short, he ceases to be master of himself. 

For these reasons, I think that the sub- 
stantive sentence often years’ rigorous im- 
‘prisonment in this case excessive.. I propose 
to reduce it by half and to sentence the 
accused to five years’ rigorous imprisonment 
without any fine. Even this sentence does 
not, upon the findings of the learned Judge, 
err upon the side of leniency. 


D. ' Sentence reduced, 
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BOMBAY HIGH COURT | 
Civil Revision Application No. 249 of 1940 - 
l December 4, 1940 
BROOMFIELD AND MACKLIN, JJ. ’ 
MITHALAL RANCHHODDAS— 
ki APPLICANT | 
e Versus 
MANEKLAL MOHANLAL MODIA— 
OPPONENT 


Civil Procedure Code (Act V of 1908), s. 115, 
O. XXI,r. 95— Application under O. , 7. 95 


‘rejected as time-barred — Order is not open to revision 


—High Court cannot interfere apart from s.115— 
Government of India Act, 1935, (25 £ 26 Geo. V, Ch. 
42), s. 224. 

An order rejecting an application under O. XXI, r. 95, 
Civil P. C,, on the ground that it was barred by limi- 
tation is not open to revision. A finding on a question 
of limitation, whether right or wrong, is generally 
speaking a finding on a point of law which does not bng 
the case within the ambit of s. 115, Civil P. C., be- 
cause it cannot be said that the Qpurt has exercised a 
jurisdiction not vested in it by law, or failed toex- 
ercisé a jurisdiction vested in it, or to have acted inthe 
exercise of its jurisdiction illegally or with material 
irregularity. The point is one which the Court has 


‘jurisdiction to decide, and whether the decision is 


right or wrong, the decision is final, unless it is subject 
to appeal, and in this case there is no appeal. 175 Ind. 
Qas. 221 (2), Amritrav Krishna v. Balkrishna Ganesh 
(3) and Hari Bhikaji. v. Naro Vishva Nath (4), relied 
on. 70 Ind. Cas. 888 (1), not followed. 

Under the present Govt. of India Act, 1935, s. 224 
(2), the High Court’s power of superintendence does not 
extend to interference with judicial orders. Hence the 
High Court has no power to interfere apart from the 
provisions of s. 115, Civil P. ©. 106 Ind. Cas. 470 (5), 
explained. 

C. R. App. from an order passed by the 
Sub-Judge at Dohad, in D. Miscellaneous 
No. 17 of 1938. 

Mr. B. G. Thakor, for the Applicant. 

Mr. V. N. Chhatrapati, for the Opponent. 


Bromfield J.—This purports to be an 
application in revision under s. 115, Civil 
P. C. and as in our opinion it does not come 
within the terms of that section, we pro- 
pose to reject it as incompetent without 
going into the merits of the matter. The 
applicant made an application under O. XXI, 
1. 95, that is tosay he applied as auction- 
purchaser to get possession of the property 
of the judgment-debtor, and his application 
was rejected by the Court on the ground 
that it was barred by limitation. The only 
point which can be urged in this revision 
application, is the point of limitation and in 
our view a finding ona question of limi- 
tation, whether right or wrong, is generally 
speaking a finding on a point of law which 
does not bring the case within the abmit 
of s. 115, because it cannot be said that the 
Court has exercised a jurisdiction not vested 
init by law, or failed to exercise a jurisdic- 
tion vested init, or to have acted in the 
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exercise of its jurisdiction illegally or with 
material irregularity, The point was one 
which the Court had jurisdiction to decide, 
and whether the decision was right or wrong 
the decision is final, ynless it is subject to 
appeal, and in this case there is no appe&l. 

Learned Advocate for the applicant drew 
our attention to British India Steam Naviga- 
tion Co. v. Sharafally (1), in which it was 
held that where a lower Court declines to 
exercise. jurisdiction by refusing to en- 


tertain an appeal on account of a wrong 


decision on a question of limitation as to 
when the appeal should have been filed, 
the High Court has power to revise the 
order under s. 115. But that case has been 
dissented from by the learned Chief Justice 
in* Veerapa Channappa Gondi v. Iratappa 
Malagi (2). He there pointed out that 
although a Judgé who dismisses an applica- 
tion by disregarding the plain words of a 
provision of the Lim. Act may be said to exer- 
cise his jurisdiction illegally and with 
material irregularity so that the High 
Court can interfere under s. 115, the posi- 
tion is different where the Court has con- 
sidered a question of limitation and disposes 
of the case in accordance with its interpre- 
tation of the law. Where a Court dismisses 
a suit on the ground of limitation, it takes 
cognizance of the suit and exercises juris- 
diction by holding that the suit fails on a 
point of law. In sucha cases. 115 cannot 
apply. This view is in accordance with pre- 
vious decisions of this High Court. The 
learned Chief Justice referred to Amritrav 
Krishna v. Balkrishna Ganesh (3). The 
Court was actually concerned there with a 
wrong decision, or a decision which was 
alleged to be wrong, on a question of res 
judicata. It was held that the decision, even 
though wrong, of a question of res judicata 
was not a failure to exercise jurisdiction, and 
did not warrant the interference of the High 
Court under the section of the Code which 
corresponded to the present s. 115, Hari 
Bhikaji v. Naro Vishvanath (4), was follow- 
ed. West, J., in his judgment in Amritrav 
Krishna v. Balkrishna Ganesh (3), said that 
the same considerations would apply in the 
case of a decision on a point of limitation. 
The same view has. been taken by other 
High Courts. Weare not therefore prepared 
. to follow the ruling of the Madras High 
Court which Mr. Thakor has cited. 


(1) 46 M 938; 70 Ind. Cas. 888; A IR 1923 Mad, 435; 
44 MLJ 100;17 L W 705, 

(2)40 Bom. L R 152; 175 Ind. Cas? 221, 10 R B 529; 
A IR 1938 Bom. 209. 

(3) 11 Bi488, ` 

(45 9 B 439, 


| 
| 
| 
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I may mention with reference to Veerappa 
Chanappa Gondiv Iratappa Malagi (2), 
that what happened here was this. The point 
was when the auction sale became absolute 
within the meaning of Art. 180, Lim. Act. 
The learned Subordinate Judge held on the 
construction of the article and on a considera- 
tion of the authorities cited to him that the 
sale became absolute ona particular date, 
and dhat the applicant was not entitled to 
exclude the time taken up in a certain suit 
in the computation of the period of limita- 
tion. Obviously then this was nota case of 
a Judge ignoring the plain words of a provi- 
vision of the Lim. Act. The case is covered 
by the ruling of the learned Chief Justice and 
the earlier authorities to which I have referr- 
ed and we hold that s. 115 does not apply. 

Mr. Thakor suggested that we might inter- 
fere even apart from the provisions of s. 115, 
and relief on Bombay Steam Navigation Co. 
Lid. v. Vasudev (5). The view was express- 
ed in that case that the High Court of 
Bombay has, apart from s. 115, Civil P. C. 
the power to call for the proceedings of any 
Subordinate Civil Court and to issue orders 
thereon, under Bombay Regulation, II of 1827 
s. 5, cl. (2) in spite ofits repeal by Act XII of 
1873, by virtue of ss. 106 and 130, Govt. of 
India Act, 1915. Asthe Govt. of India Act 
of 1915 is no longer in force, and as under 
the present Govt. of India Act the High 
Court’s power of superintendence does not 
extend to interference with judicial orders, it 
may be doubted whether the proposition laid 
down in this case is still sound. But whe- 
ther it is or not, we can see no reason why 
we should go out of our way to interfere in 
revision in the present case, and we discharge 
the Rule with costs. 

D. ; Rule discharged. 


(5) 29 Bom. L R 1551; 106 Ind. Cas. 470; A I R1928 
Bom. 5; 52 B 37. l 
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PATNA HIGH COURT 
Criminal Reference No. 2 of 1941 
January 13, 1941 
DHAVLE, J. 
HARI LAL SINGH—APPELLANT 
VETSUS 
DEO NARAIN SINGH—RESPONDENT 
Criminal Procedure Code (Act V of 1898), ss. 135, 
139-A—Jury, appointment of—Prayer for, if can be 
entertained after decision under s.139-A. 
After the decision under s.139-A, Criminal P. C., a 
Magistrate can entertain an application for the appoint- 


ment ofa jury from the party against whom the deci- 
sion ismade. 143 Ind. Cas. 178 (1), relied on. 


Order.—Rules 83 and 84 at pp. 30 and. 


1941 


3l ot the H. O. G. R.. and Co. Crim. Vol. 1; 
should have been complied with. It appears 
from the S. D. Os report in the file that 
the grounds of motion were not supplied 
to him and that he had therefore nothing 
to explain. Apart from this, the Magis- 
trate found that the first petition of the 
second party was “practically a denial of 
the right of public passage which was a 
question for determination under s. 139-A, 
Criminal P. C., as has been done.” 
his decision under s. 139-A against the second 
party, he entertained their prayer for appoint- 
ment of a jury; he supported this by citing 
Shamji Tricumdas v. Rammoye, which is 
reported in 56C L J 249 (1), and is in point. 
This has escaped notice in the Court below, 
and Iam not prepared to interfere in revi- 
sion. Reference rejected. 
D. Reference rejected. 


(1) 56 C L J 249; 143 Ind. Cas. 178; A I R 1933 Cal. 
318; 34 Cr. L J 532; Ind. Rul. (1933) Cal. 371; (1933) 
Cr. Cas. 401. 
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lands by her unless he is able to allege and prove that. 
it was not anact of ordinary village management. 

Consequently an alienation in the ordinary course of 
village management in the shape of a permanent lease 
of khudkast land by a Hindu widow is binding on her 
reversioner after her lifetime. The lessee becomes an 
occupancy tenant and so is entitled to the protection. 
afforded to such tenants by the Ten, Act. 149 Ind. Cas.. 
687 (1), followed 

S. A. from the appellate decree of the 
Court of the District Judge, Raipur, dated: 


April 5, 1938, 


Mr. M. R. Bobde, for the Appellant. 
R. B. M. B. Kinkhede, for the Respon- 
dents. 


Judgment.—This is a case of first im- 
pression or so I am told, and in any case 1 
know of no authority which covers the point 
at issue except Imrat Bai v. Phula (1), 
which has been cited in the Courts below, 
nor have Counsel on eithêr side been able 
to show me any ruling which is directly in 
point. 

The suit is by a reversioner for a declara- 
tion that an alienation in the shape of a 
permanent lease of khudkast land by a 


- Hindu widow is not binding after her life 


NAGPUR HIGH COURT 
Second Appeal No. 470 of 1938 

March 27, 1941 

Boss, J. 
GHASIRAM MILAP KURMI—PLAINTIFF 

—APPELLANT 

versus 
GIRDHARI SHEO PRASAD KURMI 


“AND ANOTHER—DEFENDANTS— RESPONDENTS 

C. P. Tenancy Act (I of 1920), s. 25—Alzenation by 
permanent lease of khudkast by Hindu widow, if 
binding on her reversioner after her life-time — Posi- 
tron of lessee — Whether can be ejected—Burden of 
proof—Legal necessity. 

The Hindu Law applies to tenancies in the Central 
Provinces up toa certain point but not beyond that. 
it applies, for instance, in all matters of devolution and 
for that reason it has been held, that a Hindu widow 
cannot surrender her holding so as to defeat the rever- 
sioner. No limited holder can defeat the expectation of 
those heirs by a surrender. That, however, is an 
entirely different matter from the question dealing with 
village management. A widow has the right of village 
management and can give leases in the exercise of that 
right, and the question in every such case resolves itself 
into, not whether there was legal necessity for the lease, 
by her though that might be relevant in some cases, 
but whether the act was done inthe ordinary course of 
village management. 


The burden of displacing the tenancy would lieon , 


the person who pleads that the act was not done in the 
ordinary course of village management. It does not lie 
on the tenant to show that there was legal necessity, 
though of course if that is established it would secure 
his tenure. A reversioner is not in any better or 
stronger position than a co-sharer whose righfs are 
vested. if a Hindu widow happens to be a co-saftr in 
a village and happens to be appointed as lambardar, 
then no co-sharer can challenge a lease of khudkast 


-of fact. 


time. The lst defendant is the widow. On 
October 31, 1935, she leased. the khudkast 
lands in suit to the 2nd defendant in per- 
petuity for a consideration of Rs. 1,000. 
The defendants’ case is that he (the 2nd 
defendant) thereupon became an occupancy 
tenant and sois entitled to the protection 


afforded to such tenants by the Ten. Act. 


The plaintiff’s case as set out in the plaint 
is that this lease was for a fictitious con- 
sideration. The Ist defendant denied this: 
and also went -out of her way, In my 
opinion, wholly unnecessarily, to set up a 
plea of legal necessity. But in addition she 
pleaded in the alternative that in any event 
the 2nd defendant became a tenant. Jir 
reply the plaintiff reiterated his allegation 
about the fictitious nature of the considera- 
tion. 

The lower Appellate Court finds that the 
consideration pleaded, namely Rs. 1,000: 
was paid. It also finds that possession was 
delivered and upholds the lease as a genuine 
transaction. It also finds that there was no 
legal necessity. All these findings must of 
course be accepted as they are all findings. 
The Question is whether this -1s 
enough to énable the reversioner to succeed... 
His case is that the Hindu Law applies to all 
tenancies and that under that law there can 
be no alienatien by a limited owner except 
for necessity. This alienation was not for 

(1) AI R 1934 Nag. 103; 149 Ind, Cas. 687; 1GN LJ: 
300; 6 R N 245. 
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neeessity and, therefore, does not enure 
‘beyond the lifetime of the widow. 

It can be accepted at once that the Hindu 

Law applies to tenancies in the Central 
Provinces up toa poipt but in my opinion 
not beyond that. It applies, for instance, in 
all maiters of devolution and for that reason 
it has been held, after a considerable differ- 
ence of opinion, that a Hindu widow cannot 
surrender her holding so as to defeat the re- 
versioner. But the reason, in my opinion, is 
that the Ten. Act 
of the tenure to the heirs specified in- the 
Act. Therefore, no limited holder can 
defeat the expectation of those heirs by a 
‘surrender, That, however, is an entirely 
‘different; matter from the one under con- 
sideration because what we are dealing 
with here is a matter of village manage- 
ment. Jt is,in my opinion, beyond dispute 
that a widow has the right of village 
Management and can give leases in the 
exercise 'of that right, and the question in 
‘every such case resolves itself into, not whe- 
ther there was legal necessity for the lease, 
though that might be relevant in some cases, 
but whether the act was done in the ordin- 
‘ary course of village management. 
. The burden of displacing the tenancy 
would lie on the person who pleaded that 
the act was not done in the ordinary course 
of village management. It does not lie on 
the tenant to show that there was legal 
necessity, though of course if that is estab- 
lished it would secure his tenure. The 
‘difference between a case of that kind and a 
‘case of ordinary akienation is that under the 
Ten. Act a widow is entitled to manage 
the estate and is entitled in the exercise of 
that management to give out leases. It 
cannot be presumed in such circumstances 
. that she has abused the rights. In the case 
of alienations, the widow has no right to 
alienate the family estate except for the pur- 
poses permitted by the Hindu Law and the 
burden then is on the person seeking to 
justify an act which the Hindu Law does not 
permit. The Tenancy Law does permit the 
leasing of lands. Therefore, the burden 
1s on the person who sets out to establish 
that something has been done which the law 
does not allow. 

I cannot see that a reversioner is in any 
better or stronger position than “a co-sharer 


whose rights are vested. Ifa Hindu widow. 
happens to be a co-sharer in a village’ and: 


happens to be appointed as lambardar, then 
no co-sharer can challenge a lease of khud- 
kast lands by her unless he is able to allege 
and prove that it was not an act of ordinary 
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village management. I cannot see how a 
reversioner whose interests are not vested 
can*be in a better position. It would lead 
to very anomalous results if that were so, 
for whereas the co-sharers would be bound 
by the tenancy so created, the reversioner 
would be entitled to set it aside. It would 
also’ lead to other inconveniences, for a 
tenant would have to prove each time a 
widow died that his tenancy was given in 
the ordinary course of village management, 
and that I do not think would be a desirable 
view to take. 

Shri Ganesh v. Pandurang (2), was cited 
by the learned Counsel for the appellant for 
the proposition that a lease is a transfer and, 
therefore, when given lis pendens the usual 
rule applies and that, therefore, if.a party 
to a litigation is affected by the transfer if 
cannot affect his rights. A decision of the 
Privy Cotfneil in Palaniappa Chetty v. Sree- 
mathi Devasikamony Pandara Sannadhi 
(3), was also cited for the proposition that a 
permanent lease amounts to a transfer and 
that a limited owner cannot make a transfer 
of this kind except for necessity. But the. 


‘Privy Council case was not dealing with an 


agricultural tenancy. So far as the Nagpur 
case is concerned, Batten, A.J.C. recognised 
that a lease given in the ordinary course of 
village management would hold good even 
though given lis pendens but he did not 
decide where the burden of proof lay. He 
held that on the facts before him, (that was 
also the decision of the lower Court), the 
circumstances disclosed that the real inten- 
tion of the lessor was to save some of the 
property in suit for a member of his family 
and that, therefore, the lease in that case 
had not been given in the ordinary course of 
village management. That, however, does 
not assist us in determing where the burden 
of proof should lie, though with the prin- 
ciple of the decision I of course entirely 
agree, 

` Imrat Bai v. Phula (1), is in point here. 
There a Hindu widow executed a permanent 
lease of khudkast and sir lands. Pollock, J. 
(A.J.C. as he then was) held, following the 
Privy Council decision to which I have just 
referred, that a permanent lease was a trans- 
fer which a widow could not make without 
necessity. But he held that, so far as the 
khudkast lands were concerned, the perma- 
nency of the tenure was derived not from 

(2) JAN L R133 (135); 46 Ind. Cas. 762; A I R 1918 


Nag. 218. 

(3) 40 M 709; 39 Ind. Cas. 722; 210 W N 729;15 4 
L J 485;1 P LW 697; 383M LJ 1; 19 Bom. LR 567;. 
22 M L-T 1; (1917) M W N 507; 26 CL J153;6 L W, 


222; 44 I A 147; A IR 1917 P C 33 (P O). 
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the lease but from the Tenancy Law and he 
held that the lessee who became firste an 
ordinary and then an occupancy tenant was 
protected. That, in my opinion, is the 
exact position which arises here. The 
moment the lease was given, the defendant 
became an occupancy tenant, and once that 
position is reached, his tenure is governed 
I the usual conditions obtaining undgr the 
ct. 


Great stress was laid in argument upon ° 


s. 25 of the Central Prov. Ten. Act, and it 
was argued that the wording of the section, 
which is that “an occupancy tenant shall 
not be ejected from his holding by his land- 
lord except ....” indicates that it is only 
the landlord who lets the tenant into posses- 


sion and those who derive title through - 


this landlord who cannot eject the tenant, 
and that this affords him no protection as 
against the reversioner. That is an argu- 
ment with which I am not-able to agree. It 
is true the reversioner does not derive title 
through the widow but it is equally true 
that the tenure devolves under the ordinary 
law and that the moment the reversioner 
succeeds after the widow, he becomes the 
landlord of the village and, therofore, of all 
the tenants in that village. 

The appeal is dismissed with costs. 

D. Appeal dismissed, 





OUDH CHIEF COURT 
First Civil Appeal No. 68 of 1938 
July 25, 1941 
GHULAM Hasan AND AGARWAL, Jd. 
BRIJRAJ SINGH AND ANOTHER— 
APPLICANTS—APPELLANTS 
| VETESUS 7 
GANGA GHARAN—OssEcTOR— 


_ RESPONDENT 

U. P. Encumbered Estates Act (XXV of 1934), ss. 4, 
ll— Application under s.4—Objectors objecting under 
s. ll and claiming property as their own—Procedure 
to be followed— Question must be decided on merits— 
Property not mentioned on khewat as applicants, but 
objector’s names entered as owners — Entry, tf pre- 
cludes decision on merits of question of title. 

Where the objector has preferred claim under s. 11, 
U.P. Encum. Estates Act, to the property which 
is mentioned by the applicants in their application 
under s. 4 as belonging to them, the. Special Judge has 
to determine whether the property belongs to the ap- 
plicants or to the objector. If it belongs to the ap- 
plicants, itis liable to attachment, sale or mortgage in 
satisfaction of their debts. Jf however, it does not 
belong to the applicants, but on the other hand, it 
belongs to the objector, it shall not be liable to attach- 
ment, sale or mortgage for the laah debt. The 
Special Judge is required to record a finding upon-this 
point by examining the rights of both parties and by 
receiving such oral and documentary evidence in sup- 
port of their title as they may wish to produce. An 
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entry in khewat does not confer any title but is made- 
merely for fiscal purposes. The fact thatthe khewat 
does not stand in the names of the applicants does not 
preclude them from establishing their title to the pro- 
perty in question. The question must be adjudicated 
uponghe merits. : 


F. ©. A. agginst the order of the Special 
J ee of First Grade, Hardoi dated April 
11, 1938 


Mr M. K. Seth, for the Appellants. 
Mr. R. N. Shukla, for the Respondent. 


Judgment.—This is an appeal by the 
applicants against the order of the Special 
Judge, first grade, of Hardoi dated April 11, 
1938, allowing the claim of the respondent 
under s. 11 of the U. P Encum. Estates 
Act. e 

The applicants filed an application under 
s. 4 of the U. P. Encum. Estates Act and alleg- 
ed therein that they owned 1 biswa and 15 
biswansis situated in village Sursa, Pargana. 
Bangar, District Hardoi. Notice was pub- 
lished in the Gazette as required by s. lI] 
of the Act. The claimant filed an objection 
under s. 11 of the U. P. Encum. Estates Act 
claiming the property by virtue ofa sale- 
deed executed in his favour by Ranbir Singh,. 
the father of the applicant No. 1 and an 
uncle of applicant No 2, and urged that the: 
same is not liable to attachment or sale on. 
account of the debts of the applicants. 

In reply the applicants alleged that origi- 
nally the family owned 3 biswas and 15 
biswansis out of 20 biswas in village Sursa. 
and the original owner was their ancestor 
Darshan Singh. Darshan Singh had two 
sons, Balwant Singh and Jit Singh. Jit 
Singh died issueless. Balwant Singh had 
two sons, Fateh Bahadur Singh and Ranbir 
Singh. Applicant No. 1 is the son of Ranbir- 
Singh while applicant No.2 isthe son of 
Fateh Bahadur Singh. Mst. Phoophi is the. 
widow of Balwant Singh and Mst. Kanchan 
Kuar isthe wife of Ranbir Singh. It was. 
stated that after the death of Balwant Singh. 
a partition of the family property was effect- 
ed between Ranbir Singh and Fateh Baha- 
dur Singh and later on a partition through 
Court was effected between Ranbir Singh,. 
applicant No. 1, Mst. Phoophi and Mst.. 
Kanchan Kuar. Asa result of these parti- 
tions Ranbir Singh was-owner of 8 biswanstis- 
15 kachwansis share and had nothing to do: 
with the remaining share of 2 biswas 6 
biswansis and 5 kachwansis share, The sale 
deed executed by Ranbir Singh was chal- 
lenged and it was stated that the objecter 
acquired ownership in respect of 8 biswa- 
nsis 15 kachwansis only and Ranbir Singh 


‘had no right whatever to transfer 1 biswa 
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1d biswansis share of the applicant No. 1. 
Documentary evidence was filed in support 
-of the partition. 

The objector denied the partition and 


‘Challenged it as being*fictitious and frawudu- 


lent. | 

The learned Special Judge Without decid- 
ing the matter on the merits held that as the 
‘Share in question was not entered in khewat 
in the name of the applicant No. 1 but, on 


the other hand, it was entered in the name' 


of the objector, it could not be taken into 
account in the proceedings under the Act, 
as prima facie it is not, on that account, the 
property: of the applicants. In coming to 


this conclusion the learned Civil Judge relied _ 


‘onw. 1 of the Rules framed under the U. P. 
Encum. Estates Act, which requires an ap- 
iplicant to attach aecertified extract from the 
most recent khewat of all the mahals in 
‘which his landed property lies. From this 
the drew an inference that no landed pro- 
perty could be included in the proceedings 
by an applicant, which was not recorded in 
his name in the khewat. He also recorded 


‘the conclusion that the entry in the name of ` 


the applicant ina khewat about the landed 
‘property; has been fixed by this rule to be a 
Standard! from which it can be found out 
that that:property is the property of the ap- 
plicant; and consequently no property which 
is not mutated in the name of the applicant 
should prima facie be taken and treated to 
‘be his property. 


We aré of opinion that the learned Judge 


was Clearly in erroy in not deciding the title 
‘to the property upon such evidence as the 
parties wished to produce in support of their 
respective cases and relying merely on r. 1 
aS precluding the applicants claim to the pro- 
perty by reason of tke absence of khewat in 
-his name. 
Estates Act the applicant is required to file 
-a written statement showing the nature and 
-extent of his proprietary rightsin land and 
‘the nature and extent of his property which 
is liable to attachment and sale under s. 60 
of the Civil P. C., exclusive of his proprie- 
‘tary rights in land. Under s. 11 of the Act 
‘the Special Judge is required to publish a 
“notice in the manner specified in s. 9 specify- 
ing the property mentioned by the applicant 
under s. 8. Clause (2) of s. 11 lays down 


‘that any person having any claim to the- 


property: mentioned in such notice shall 
Within a period of three months from the 
‘date of the publication of the hotice in the 
-Gazette make an application to the Special 
Judge stating his claim and the Special 
-Judge shall determine whether the property 
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specified in the claim, or any part thereof, is 
habde to attachment, sale or mortgage in 
satisfaction of the debts of the applicant. 

It appears therefore that the Special Judge 
has to determine whether the property speci- 
fied in the claim put forward by an objector 
is liable to attachment, sale or mortgage in 
satisfaction of the debts of the applicant. In 
the present case the objector has preferred a 
claim to the property which is mentioned: by 
the applicants as belonging tothem. The 
Special Judge has, therefore, to determine 
whether the property belongs to the appli- 
cants or to the objector. If it belongs to the 
applicants, it is liable to attachment, sale or 
mortgage in satisfaction of their debts. If, 
however, it does not belong to the applicants, 


. but on the other hand, it belongs to the ob- 


jector, it shall not be liable to attachment, 
sale or mertgage for the applicants’ debt. 
The Special Judge is. required to record a, 
finding upon this_point by examining the 
rights of both parties and by receiving such 
oral and documentary evidence in support 
of their title as they may wish to produce. 
It is well settled law that an entry in khewat 
does not confer any title but is made- merely 
for fiscal purposes. The fact that the khewat 
does not stand-in the names of the applicants, 
does not preclude them from establishing 
their title to the property in question. The 
learned Special Judge in our opinion was 
wrong in not adjudicating the question upon 
the merits. l 

The learned Judge stated that the point 
was not taken by the objector in his objec- 
tions under s. 11 but “was taken by him 
suo motu.. Learned Counsel appearing on 
behalf of the objector in this Court has frank- 
ly conceded that he is unable to support the 
order of the lower Court on this point. 

The result, therefore, is that the appeal is 
allowed with costs, the order of the learned 
Special Judge is set aside and the case is 
Ti back to him for disposal according to 
aw. 

D. Appeal allowed, 
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Criminal Revision Petition No. 230 of 1940 
October 29, 1940 
LaxsHMana Rao, J. 
THOONGAVADAN AND oTHERS— 
PETITIONERS 
Versus 
PERUMAL GOUNDAN AND OTHERS— 
RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 147— 
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Scope—Further direction that petitioner should not 
cause obstruction to flow of water from tank which 
would cause submersion of and damage to crop of 
opposite party held beyond scope of s. 147. 

Held; that though it was open to the Magistrate 
under s. 147, Criminal P.C., to direct the petitioner 
to remove thedam put up by them on the surplus 
weir of the tank a further direction that he should 
not cause any obstruction to the flow of water from the 
tank which would cause the submersion of and damage 
A the crops of the opposite party is beyond the scope 
of s. 147. ` 


Cr. R. Case and Cr. R. P. under ss. 435 
and 439 of the Criminal P. C., 1898, praying 
the High Court to revise the order of the 
Courtof the Sub-Divisional Magistrate of 
Nomakkal dated February 25, 1940, and 
passed in M. C. No. 56 of 1939. 


Messrs. V. T. Rangaswami Ayyangar and 
T. R. Ramachandran, for the Petitioners. 
Mr. V. Balaramiah, for the First Peti- 
tioner. aa 
, Messrs. K. S. Jayarama Iyer .and `S. 
Arunachalam, for the First Respondent. 
Mr. A. Sivakaminathan, Public Prosecu- 
tor, for the Crown. E 


"Order. — There is no substance in the 
contention that s. 147 of the Criminal .P. ©. 
is not applicable and it was open to the Sub- 
Divisional Magistrate to direct the petitioner. 
to remove the dam put up by them on the 
surplus weir of the tank. But the further’ 
direction that they shall not cause any obs- 
truction to the flow of water from the tank: 
which would cause the- submersion of and 
damage ‘to the crops of the opposite party 
is beyond the scope of s. 147 of the Criminal 
P. C. and to that extent the order of the Sub-- 
Divisional Magistrate is vacated. Other- 
wise this petition is dismissed. 


N.-D. Order accordingly. 


RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 4 of 194r | 

April 10, 1941 : 

Roserts C. J., DUNKLEY AND 

SHARPE, JJ , 
COMMISSIONER or INCOME-TAA, 
BURMA—APPLICANT 
vessus 
Hajee ABDUL GANNY AYOOB, 


-MOULMEIN—REsPONDENT | 

Income Tax Act (XI of 1922), ss. 66 (2); 6—Whe- 
ther debt is bad, when it became bad and its extent, 
are questions of fact—Bad debts of business—Deduc- 
tion of, if allowed — Deductible loss, nature of— 
Assessee a merchant maintaining open and current 
account with bank solely in connection with business— 
Bank becoming insolvent — Amount due to assessee 
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from bank held was loss and became bad debt when 
Official Assignee declared final dividend to extent 
of portion remaining outstanding thereafter. - 

- The questions whether a debt is bad, the point of 
time at which it became bad and the extent to which it 
is bad are questions of fa®t to be decided by the 
Inecome-tax Authorities. 137 Ind. Cas. 772 (2), relied 


on. 

Although the Tncome Tax Act. nowhere in terms 
authorizes the deduction of bad debts of a business, 
such a deduction is necessarily allowable. 137 Ind. Cas, 
772 (1), followed. 

In order to permit of deduction the loss must be inthe 
‘nature of a commercial or professional loss, which means 
that it was either reasonable or necessary to incur in 
carrying on the particular trade or profession con- 
cerned. a 

The assessee, a piece goods merchant, maintained a 
open and current account with a banking firm solely in 
connection with the business. The daily receipts of the 
business were paid into this account, and payments for 
goods purchased for and on account of the business 

“were made by cheques drawn on this account. The 
banking firm was adjudicated insolvent, and at that time 
the assessee’s account was in credit to the extent of 
Rs. 34,367: Š 

` Held, that the amount due to the assessee from the 
banking firm wasa lossconnected with and arising out 
of the business, and “was a bad debt which must be 
deducted in order to arriveat the true profits and gains 
of the business, - L. N. Gadodia & Co. v. Commissioner 
of Income-Tazx, Punjab (1), distinguished. 

Held, also that the debt became bad when in the insol- 
vency of the Firm the Official Assignee declared a final 
dividend, and the portion of the debt which was bad 
was that portion which remained .outstanding after 
the final dividend had been declared. 


C. Ref. made by the Commissioner of In- 
come-tax, Burma. i 

Mr. U Tun Byu, Govt. Advocate, for the 
Applicant. 


Dr. M, A. Rauf, for the Respondent. 


Dunkley, J.—This reference arises out of 
the assessment to income-tax of the respon- 
dent for the year 1939-40. The business of 
the assessee is that of a piece goods mer- 
chant. For the purposes of this business he 
maintained a banking account with the 
S. A. R. M. Chettyar Firm, which carried 
on a banking business at Moulmein. The - 
account was an open and current account. 
and was maintained solely in connection 
with the business. The daily receipts of the 
business were paid into this account, and 
payments for goods purchased for and on 
account of the business were made by 
cheques drawn on this account. The relation 
between the assessee’s business and the 
S. A. R. M. Firm was therefore that of cre- 
ditor and debtor; the assessee in his busi- 
ness was a creditor of the S. A. R. M. Firm 
to the extent of his credit balance in his 
banking account at any time. Inthe year 
1932 the S. A. R. M. Firm was adjudicated 
insolvent, and at that time the assessee’s 


account was in credit. to the extent. of . 
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Rs. 34,367. He has since received dividends 
.from.the Official Assignee, and the unrealis- 
ed amount now stands at Rs. 24,213-12-6. 
The assessee has claimed that this amount is 
‘now a bad debt and that he is entitled-to 
deduct it in estimating the profits and gains 
of his business, assessible .to§ncome-tax in 
the year 1939-40. | The Commissioner of In- 
-eome-tax has, under the provisions of s. 66 
(2); Burma Income Tax Act, referred to this 


Court for-its’ opinion two questions of law: 


said to arise out of this assessment. They 
are as follows : - a 


“1. Was the Assistant Commissioner legally justifi- 


ed in applying -the principles of the ruling in L. N. 
Gadodia & Co. v. Commissioner of Income-tax, Punjab 
(1), concerning as they do the loss of a trader’s cash or 
tumis from entirely fortuitous circumstances, such .as 
theft, dacoity, or robbery, to the loss of the assessee’s 


funds through the failure of his bankers in the course 


of his business dealings with them as such? 


2. Whether the sum of Rs. 24,213-12-6, representing 


. -a loss caused by the insolvency of the s. A 
Chettyar. Firm in 1932, is in law a proper deduction 
under thé Burma Ińcome-tax Act, in computing the 
profits of the applicant firm for the year in question ?”’ - 
“The first question is not a proper question 


to be propounded. It does not state ‘a point 


oflaw, but states the argument on which’ 


‘the opinion of the income-tax authorities 
on a point of law is founded. The case cited 
in the question is a decision’of a Bench of the 
Lahore High Court, which is not binding 
on us, and which, with all due respect, I 


should not be prepared to follow. However- 


that'may be, this case has no relevancy to 


the*point at issue in the present case. `The- 


answer-to the second question is concluded 
against the view of the income-tax authori- 
ties by the judgment of their Lordships of 
the Privy Council in Commissioner of In- 
come-tax, C. P. & Berar v. S. M. Chitnavis 
(2). In the course of their judgment; their 
Lordships said at p. 296% : > - l 

“Although the Act nowhere in terms . authorizes the 
deduction of bad dehts of a business, such a deduction 
is necessarily allowable,” | 

And further at p 297* : 

“Whether a debt is a bad-debt, and, if so, at what 

oint of time it became a bad debt, are questions which 
in their Lordships’ view are questions of fact, to be de- 
cided in the event of dispute by the appropriate tri- 
bunal, and not by the ipse dixit of anyone else.” : 


To this might be added that the extent to 
which a debt is a bad debt must be similarly 
decided. Iam quite unable to distinguish 
between the debt owing by the S. A. R. M. 
Firm to the assessee’s business, and the debt 


(1) 21 T R322. 


(2)591A 290; 137 Ind. Cas. 772;A I R1932P 0 


178; 28 N L R 205; Ind. Rul. (1932) P O 211; 36 C W 
N 797; (1932) A L J 647; 34 Bom. LR 1071; 55 CLJ 
575; 36 L.W 49; (1932) M W N 782; 90 W N 737; 63 
.MLJ 361; 15N LI SAP O). 
_*Pages of 59 I A—[EHd].. . 


owing by-any customer ofthe business who 
hasetaken goods on credit from the business 
and owes for those goods. Both seem to me 
to be exactly on the same footing. If the 
customer failed to pay for his goods, and the 
amount due proved to be irrecoverable, the 
debt would undoubtedly be a bad debt de- 


-ductible in estimating the profits and gains . 


of the business. So also the loss sustained 
by the bankruptcy of the S. A. R. M. Firm 
is a loss connected with, and arising out of 
the business, and is a bad debt which must 
be deducted in order to arrive at the true 
profits and gains of the business. The answer 
to the second question must therefore be in 
the affirmative. The point of time at which 
the debt due by the S. A, R. M. Firm has or 


< will become a bad debt, and the portion of 


that debt which is or will be bad, are ques-. 
tions of fact to be determined by the Income- 
tax authorities; butin regard to these matters 
I think it right to suggest for the guidance 
of the Income-tax .authorities that the debt 


- will become bad when in the insolvency of 


the S.A. R. M. Firm the Official Assignee 
has declared a final dividend and the por- 
tion of the debt which is bad will be that 
portion which remains outstanding after 
the final- dividend has. been declared.’ The 
assessee is entitled to his costs of this re- 
ference. Advocate’s fee ten gold mohurs, and 
also to a refund of his deposit paid under the | 
provisions of s. 66 (2). ke i 


Roberts, C. J.—I agree with the.answers 
given to the questions propounded and also 
with the reasons given therefor in my learned 
brother’s judgment. 


Sharpe, J.—In computing profits for the 
purpose of assessment to income-tax any 
loss connected with or arising out of the 
trade or profession of the assessee may be 
deducted. That is not to be expanded so as 
to mean that every loss incurred by an as- 
sessee is deductible. In order to permit of 
deduction the loss must be in the nature of 
a commercial or professional loss. I think 
that perhaps as good a way as any of defin-- 
Ing a loss which may be deducted is to say 


. that it must be a loss which it was either 


reasonable or necessary to incur in Carrying 
on the particular trade or profession con- 
cerned. If any particular loss falls within 
that definition, it follows that it is connect- 
ed with and arises out of the trade or pro- 
fession of the assessee that it is in other 
words, a commercial loss. This definition 
which I have suggested, and which T think 
will provide a good working rule, will ex. 
clude such losses as are, for exam ple, at. 


a 
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-tributable to damages for personal injyries 


due-to the negligence of the assessee’s ser- 
vants. Applying this definition to the facts 


-of the present case, it appears to me that, 


5 


as my learned brother has just “said, this 
particular bad debt owing by the SA. R. M. 


Firm to the assessee may be deducted. by © 


the latter for the purpose of computing the 
profits of his business for the purpose® of as- 
Sessment to income-tax. The assessee is un- 
doubtedly in a substantial way of business 
and it seems to me impossible to say that 
it was neither reasonable nor necessary that 
he should -have kept a current account with 
a. banker for the purposes of his business; 
and, as we know, this particular account 
was maintained solely in connection with 
the assessee’s business. I agree with my 
brother Dunkley as to the answers which 
should be given to the question referred 
and as to the order for costs which he has 
proposed. 


5. _ Answer accordingly. 


NAGPUR HIGH COURT 
Civil Revision No. 833 of 1939 
October 25,1940 | 
Boss, J. l : 
THE Firm or KHAIRULLAH KHAN — 
AND AGAJANKHAN—Dscres-HoLpER— ` 
APPLICANT l 
Versus ; 
MIRAJANKHAN—J UpDGMENT-CREDITOR— 
Non-APPLICANT- 

Civil Procedure Code(Act V of 1908), ss. 73, 60— 
S. 60, tf controls s, T3—Money -decree obtained by A 
against D in 1936 — D Government servant getting 
Rs. 130 a month—Rs. 60 per month attached in exe- 
cution —B obtaining decree against Din 1938 and 
asking for rateable distribution in Rs. 60 attached by 
A—B held entitled to rateable distribution in Rs. 60. 

Section 60, Civil P. C., does not control s. 73. Under 
s. 73 it does not matter how the assets reach the Court's 
hands. Once they get therethey must be rateably dis- 
tributed. The proviso to s. 60 is after all designed to 
protect certain judgment-debtors and not to give one 
decres-holder priority over, another. 176 Ind. Cas. 682 


“(), 70 Ind. Cas. 541 (2) and 47: Ind. Cas. 038 (4), ap 


proved. 12 Ind. Oas. 911 (5), not approved. 18 In 
Cas.-839 (3); distinguished., 

One A obtained two simple money decrees against one 
D, a Government servant, in 1936. His salary was 
Rs. 130 a month. Under proviso 1 (2) to s. 60 of the 
Civil P. O., one-half of this salary was exempt from 
attachment and Rs.-60 a month was actually attached 
each month. One B obtained his decrees against the same 
judgment-debtor in 1938 and asked for.rateable distri- 
bution in the Rs. 60 which A was receiving. In 
between these two dates the Civil P. O., (second amend- 
ment) Act of 1907 was passed, according to which only 


- Rs. 15 of the. judgment-debtor’s salary could be attach- 


ed. The question was whether B could ask for-rateable 
distribution in any sum exceeding Rs, 15.; : 
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Held, that B wasentitled to rateable. distribution in 
the Rs. 60 which A was receiving. Pe 


. .C.R. App. for revision of “the order of the 
Cotrt of the 3rd Sub:Judge, Second Class, 
Nagpur, dated. November 8,1939. 7 ` 


Mr. M. Samiuilakhan, for the Applicant. 
` Mr. R. F. Rustomjee, for the. Opposite 


Order.—The question here is about the 
power of the’ Court to order rateable dis- 
tribution. ; 

The applicant firm obtained. two simple 
money decrees against one Deoranjan, a 
Govt. servant, in 1936. His salary Was 
Rs. 130a month. Under proviso 1. (4) to 
s. 60 of the Civil P. C,. onehalf of this salary. 
was exempt fromattachment and it appears 
that Rs.60a month was actually attached 
‘each month, PE : 

The non-applicant obtained his decree 
against the same judgment-debtor in 1938 
and asked for rateable distribution in the 
"Rs. 60 which the applicant was receiving. 
-In between these two dates the Civil P. .G.. 
(second arnendment) Act of 1907.was passed. > 
That Act states that the first Rs. 100 of the 
Salary of any public officer plus one-half the 
remainder shall be exempt from attachment. 
This means that under this Act only Rs. 15 
of the- judgment-debtor’s salary could „be 
attached. It is admitted that this Act does 
not affect the applicant’s rights under his 
. decree and that he can continue to attach 
at the rate of Rs. 60.a.month until satis- 
faction. But itis argued that the Act does 
fasten on the non-applicant’s decree and 
that therefore“he cannot attach more than 
Rs. 15 a month and consequently cannot ask 
for rateable distribution in any sum ex- 
ceeding Rs. 15. 

The argument for the.‘non-applicant is 
that s. 73 of the Civil P.O. has nothing to 
do with s.60. Section 60is concerned with 
attachment and sale. The non-applicant 
says that he does not want to attach any- 
thing and sois not concerned with s. 60. 
What he asks is thatthe assets which the 
Court finds in its hands through the execu- 
tion of another decree be rateably distribut- 
ed. The Rs. 60 are in the Court’s hands. 
They are assets- received in execution of a 
decree and the non-applicant holds a decree 
against the same judgment-debtor. There- 
fore, every ingredient ofs. 73 is satisfied. 
Consequently the. non-applicant contends 
that effect must be given toits terms. 

There is not much authority on this point. 
The only case directly in point is Kewal- 
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. mal v. Rodrigues (1) where a single Judge distribution. Later thesale was set aside 
held in circumstances similar tothe present .and the learned Judges held that after the 
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that s. 60 does not control s..738. This prin- 


_ciple finds:support in” Hart Charan Roy v. 


Birendra Nath (2), Harsi Saha v. Farzlur 
Rahman (3) and Thiraviyam Pillai v. 
Lakshmana Pillai (4). They also point out 
that the new Code enlarges the scope of 
-s. 295 of the old Ccde (present s. 73) and 


that now it does not matter how the assets. 


reach the Court’s hands. Once they get 
there they must be rateably distributed. 
The only decision to the contrary is Sorab72 


Cooverji v. Kala Raghunath (5). It is’ not: 


precisely in point in that it does not refer 
toa matter falling under s. 60 but the ratio 


decidendt applies, and if that decision ` 19 - 


followed then the applicant’s contention 


.must prevail. 


The. point is a difficult one and the reasons 
for and against appear to be almost equally 
balanced. On the whole I prefer the view 


taken in Thiraviyam Pillai v. Lakshmana 
. Pillai (4) to the one taken in the Bombay 


case. I think the change which s. 73 


_ effects is significant in that, to quote Sesha- 
/ giri Ayyar, J., 


+ 


“the intention of the legislature is to afford every 


` creditor equal opportunities of obtaining a rateable 
` advantage in the available assets of the judgment- 


debtor. Therefore unless there is something clear in 
the language ofthe provisions of the Code to exempt a 


. payment from being applied tothe benefit of all the 


creditors, Courtsshould incline tothe view that monies 
in the hands of the Court should be shared by all 


- confirmation of the sale. 


settingaside of the sale the proceeds were 
no longer available for distribution. I think 
itis possible to ragard the deposit in such 
a case as conditional, the condition being 
Ifthe sale is not 
confirmed, the money has to be returned 


-under the Code and s. 73 does not in my 
-opinion control those provisions any more 


than, s. 60 controls s. 73 in the view I take. 
The lower Court has, I think, decided the 
case aright. The applicafion is dismissed 


with costs. Counsel’s fee Rs. 15. 


Ss. - l Application dismissed. 
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OUDH CHIEF COURT 


_ Civil Revision Application No. 80 of 1939 


— July 25, 1941 . 
BENNETT AND GHULAM HASAN, JJ- 
Mst. TULSA DEVI—PETITIONER— 
. APPLICANT 
versus - 
Pt. SURAJ NARAIN—PLAINTIFE— 


OPPOSITF PARTY 

Civil Procedure Code (Act V of 1908), s. 151— 
Award made rule of Court—Decree executed—Pro- 
perty sold .and decree entered as satisfied and 
consigned to records— Subsequent application under 
s. 151 as to legality of decree, if can be entertarned— 
Another suit, necessity of—Application considered 
on merits and dismissed—Court, if acts without 
jurisdiction— Decree — Cansiruction—Declaratory or 
executable—Deecree held was executable—Registration 


` decree-holders rateably.” 6 : Act (XVI of 1908), s. 49, Proviso— Decree based on 
The proviso te s. 60 is after all design- award which itself was based on compromise— Decree 
ed to protect certain. judgment-debtors ~wnregistered—If can be received in evidence under 
and not to give one decree-holder priorty proviso to s. nea ise date pegs A objec- 
over another. It has been held in cases 5 at a ia a apak Ba aa 
falling under s. 60 (1) (c) that the provisions — Where thedispute was referred to arbitration and 
of the proviso can be waived by the judg- theaward was made arule of Court, an objection to 
-ment-debtor. In the circumstances, seeing the Maen e the sic and to i erage should 
, < ° < be raised at the time when the deeree is made a rule 
that rateable distribution does not in any of Court and at the time when the decree is put in 
way affect the judgment-debtor, T prefer - execution but after the decree has been fully satisfied 
the Sind, Calcutta and Madras views. and possesion of the property under the terms of the 
Harsi Saha v. Faizlur Rahman (3) appears - aan actually been TEN to a a, 
< . . no such objection can properly be rais y means of 
at first sight to be against this view but I a miscellaneous application under s. 151 of the Civil 
think that case is distinguishable. 


ink bhe It was (P.O. [p. 611, col. 2.] 
distinguished in the later Calcutta case cited > And where apart from this the Court still consi- 
: above. 


The sale proceeds of an execution - ders all the objections of the applicant on the merits 
-were deposited in Court there and the 


and refuses to exercise his discretion in her favour and 
a te A to upset the decrees, which had long been consigned to 
‘usual application was made for rateable a p Bh 


the record as having been satisfied, he cannot be said 
to have committed any illegality or material irregularity. 
(1) AIR 1988 Sind ‘144; 176 Ind. Cas. 682; 11 R It cannot be contended that he has exercised juris- 


5 31. ` diction which is not vested in him, by law nor that- he 
(2) A IR 1921 Cal. 749; 70 Ind. Cas, 041; 35 OLJ 
327 


Te ead. oe he ee jurisdiction so vested in him. 
A - [p. 612, col. 1. < : i 

(3) 40 C 619; 18 Ind. Cas, 839; 17°C W N 636; 18 0L PW here the decrees is made immediately payable in 

J 144;19 O W N 1125. .- . default of payment of any instalments, which are 

(4) 41 M 636; 47 Ind. Cas. 538; 35 MLJ 150; (1918) - spagified ane it is further provided that in default of 

M W N 524; A I R 1919 Mad. 647. : © pByment of those instalments the property hypothecated 

- (5) 36 B 156; 12 lnd. Cas. 911; 13 Bom. L R- by the judgment-debtor is to betaken as foreclosed 

AYOGI HU ki; warm e in favour pf the decree-holder and.the rights of the 


~~ 


iz 1 
i 3 4 Gia 
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Judgment-debtor’ are to be deemed as extinguished 
from that date the decree gives the decree-holdgr the 
Tight to apply for delivery of possession of the property 
in the event of the default of payment of his decree. 

the decree is not declaratory but one capable of execu- 
tion. 147 Ind. Cas. 837 (1), Aubhoyessury Dabee v. 
[iia Sunjur Pandey. (2), explained and distinguished. 

tas 

_ The decree based on an award which itself was 
based on a compromise and is not registered can be 
received in evidences under the proviso fo s. 49 Regis. 
‘Act asamended by Act XXI of 1929.. 168 I&d. Cas. 
642 (3), distinguished. fp. 612, col. 21 

Where no objection was raised at the time of the 

trial to the pecuniary jurisdiction of the Court the 
objection, if any, to the jurisdiction should be deemed 
to have been waived by the parties. Jp. 613, col. 1.1 


C. R. App. of the order of the Munsif of 
Hast Hardoi dated March 27, 1939, 
Mr, M. L. Saksena, for the Applicant, 


Mr, B. K. Dhaon, for the Opposite Party, 


` Order.—This revision application under 
s. 115, of the Civil P is directed 
against the order of the Munsif, East Hardoi, 
dated March 27, 1939 dismissing the petition 
-of the. applicant under s. 151, of the Civil 
P. C. to havea certain decree declared in- 
executable and a nullity. 

The facts are that the opposite party 
Pandit Suraj Narain held a decree against 
Jaipal Singh, the husband of the applicant, 
on January 9, 1934. He also held a bond 
dated May 27, 1935, in his favour for Rs, 360, 
against Jaipal Singh. Suraj Narain and 
Jaipal Singh referred their disputes about 
these debts and certain other debts 
to arbitration by an agreement dated July 
13,1935. Before the arbitrator both parties 
filed a compromise, which was duly in- 
corporated by the arbitrator in his award 
made on the same day. Thereafter both 
parties moved the Court of the Munsif of 
Hardoi under para. 11 of Sch. II of the 
Civil P. C., to have the award filed and made 
a rule of Court. The Court accepted the 
application and made the award a rule of 
Court as desired by the parties. The material 
terms of the award were that Jaipal Singh 
was to pay Rs. 1,015 to Suraj Narain by 
instalments, which were specified in the 
compromise. It was also provided: that 
certain immovable property was hypothe- 
cated for the satisfaction of-the creditor and 
would stand hypothecated until the liability 
had been fully satisfied. There was also a 
condition that in default of payment of any 
instalment the entire balance would become 
immediately payable in a lump sum and the 
entire hypothecated property would be taken 
„to have been sold in favour of Suraj Narain. 
Suraj Narain was also given the right to 
take proprietary possession over the property 
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sold in lieu of his debt and the rights of 
Jaipal Singh would be entirely extinguished. 

Default having occurred in the payment of 
instalments Suraj Narain applied for deli- 
vewy of possession of the hypothecated pro- 
perty on August 3, 1937. This application 
was consigned to the record for default of 
appearance of both parties, Another appli- 
cation was made on December 22, 1937, by 
Suraj Narain and it appears that on Janu- 


` ary 26, 1938, Mst. Tulsha was substituted in 


place of Jaipal Singh who had died. Posses- 
sion was duly delivered to Suraj Narain. on 
February 25, 1938, and the case was con- 
signed to record, in full satisfaction of the 
decree. On December 10, 1938, the present 
applicant filed an application under s. 181 of 
the Civil P. ©. before the Munsif, East 
Hardoi, whereby she cha¥lenged the decree 
as being not executable on-the ground (1) 
that it was merely declaratory and (2) that 
it was a nullity on the ground that it was 
not registered and the Court passing it had 
no pecuniary jurisdiction to pass it. The 
relief claimed in the application was that 
the order for delivery of possession be set 
aside and the possession be restored to the 
applicant. 

We have heard learned Counsel in support 
of this application and are satisfied\that the 
lower Court was justified in rejecting the 
application under s. 151, of the Civil P. C. 

It is clear from the narration of facts ‘given 
above that no exception was taken to the 
decree for two years by Jaipal Singh, the 
original judgment-debtor till he died. The 
applicant also took no action in the matter 
until nearly ten months after the case had 
been consigned to the record and the decree 
had been fully satisfied. We are of opinion 
that having regard to the allegations con- 
tained in the application, the appropriate 
remedy of the applicant if. she was so 
advised was a regular suit in the Civil Court 
and not by an application invoking the 
inherent powers of the Court. The objec- 
tions that have been raised to the validity of 
the decree and: to its executability might 
well have been raised at the time when the 
decree was made a rule of Court and at the 
time when the decree was put in execution, 
and it seems to us clear that after the decree 
has been fully satisfied and possession of the 
property under the terms of the decree has 
actually been delivered to the decree-holder, 
no such objection can properly be raised by 
means of a miscellaneous application, under 
s. 151, of the Civil P. C. as 

Another ' ground for our non-interference 
with the order passed by the learned Munsif 
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is that he considered all the objections of the 
applicant on the merits and refused to exer- 
cise his discretion in her fayour and to upset 
the decree, which had dong been consigned 
to the record as having been satisfied. ‘fhe 
learned Munsif was prefectly entitled to 
decide these objections in the manner he did, 
and in doing so we do not think that he 
~committed any illegality or material irregu- 
larity. It cannot be contended that -he 
exercised jurisdiction which was not vested 
in him by law nor that he failed to exercise 
jurisdiction so vested in him. 

No case for interference, therefore, arises 
under s. 115 of the Civil P. C. 

Apart from the reasons stated above, we 
considered that the decision of the lower 
Court is justified on the merits. 

The first contention raised is that the 
decree in question was purely declartory and 
could not be executed. Reliance is placed in 
support of this contention on Tikaya Ram 
Khushal Ram v. Ghansham Das, (A. L R. 
1934 Peshawar 3) (1) and Aubhoyessury 
Dabee v. Gouri Sunjur Panday, (I. L. R. 
99 Cal. 859) (2). We have reproduced the 
material terms of the decree in the preceding 
portion of this judgment and are of opinion 
that the decree is not declaratory but one 
capable of execution. The decree was made 
immediately payable in default of payment 
of any instalments, which were clearly 
specified. It was further provided that in 
default of payment of those instalments the 
property hypothecated by the judgment- 
debtor was to be" taken as foreclosed in 
favour ofthe decree-holder and the rights of 
the judgment-debtor were to be deemed as 
extinguished from. that date. These terms 
clearly gave the decree-holder the right 
to apply for delivery of possession of the 
property in the event of the default of pay- 
ment of his decree. The decree dealt with 
in (A. I. R. 1934 Peshawar 3) (1) was alto- 
gether of a different nature. After deter- 
mining the amount due to the decree-holder 
from the judgment-debtor it was declared 
that certain property of the judgment-debtor 
was to be considered as mortgaged with 
possession to the decree holder and the judg- 
ment-debtor was to occupy that property at 
a certain rent. The period of the mortgage 
was fixed at two years and it was stated that 
the rent and the mortgage sum after that 
period were to be realised by execution, 
There was, however, no term.in the afore- 
said decree that the money due from the 


„O ATR 1934 Pesh 3; 147 Ind. Cas, 837; 6 R Pesh 
(2) 22 6 859,” 
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judgment-debtor to the decree-holder was to 
be p@yable immediately by the former to the 
latter, The learned Judicial Commissioner 
himself pointed out that in the decree before 
him there was no immediate order for the 
recovery of the amount. That case 1S, 
therefore, clearly distinguishable upon the 
facts. 

In the Calcutta case (I. L. R. 22 Cal. 859) 
(2), the decree passed by consent directed 


‘that the defendant was to pay the plaintiff a 


certain sum by instalments and*‘that the 
said sum should be a charge on certain 
immovable properties of the defendant set 
out in a schedule attached to the decree. In 
default of payment of any instalment the 
plaintiff was to be at liberty to execute the 
edecree only in respect of the sum falling due 
and remaining unpaid. Default in payment 
of instalment having occurred the plaintiff 
applied for execution and for sale of the pro- 
perty charged. It was held that a separate 
suit must be brought under s. 67, of the 
T. P. Act, to enforce the charge. The 
learned Judges observed in the course of the 
judgment :— , 

“Tf the decree had said that in default of payment in 
Calcutta of the said sums, etc., the same shall imme- 
diately become due and realizable by execution by the 
attachment and sale of the properties sét forth in the 
schedule, there might have been some force in the argu- 


ment.” | 

“In the present case the decree states that 
in default of payment of the instalments the 
entire balance becomes immediately due and 
in lieu thereof the property hypothecated is 
to be deemed as foreclosed and the rights of 
the judgment-debtor are to be deemed ex- 
tinguished from that date. The Calcutta 
case, therefore, is clearly inapplicable upon 
the facts. 

The second contention is that the decree 
was compulsorily registrable under s. 17 (2) 
(vi) of the Indian Regis. Act, and not having 
been registered it could not be received as 
evidence of any transaction affecting the 
immovable property under s. 49 ofthe Indian 
Regis. Act. This provision ignores the pro- 
wiso tos. 49, which was added to the section 
by the Amending Act XXI of 1929. The 
proviso runs thus :— 

“Provided that an unregistered document affecting 
immovable property and required by this Act or the 
T, P. Act, 1882, to be registered may be received as 
evidence of a contract in a suit for specific performance 
under Chap. II of the Specific Relief Act, 1877, or as 
evidence of part performance of a contract for the pur- 
poses of s. 53-A of the T. P. Act, 1882, or as evidence of 
any collateral transaction not required to be effected 
by registered instrument.” 

Assuming for a moment that the decre¢ 
in question which was not based on a com- 
promise. but followed-an- award. based on a 
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‘compromise. 18 required to be registered by 
reason of s. 17 (2) (vi) of the Regis. Act, the 
same can be received as evidence of a. con- 
tract in a suit for specific performance or as 
evidence of part performance of a contract 
for the purposes of s. 58-A. ofthe T. P. Act. 
If and when the applicant institutes a suit 
for recovery of-. possession against the 
opposite party, -he is hkely to be confronted 
with the defence contemplated under the 
proviso tos..49 of the Indian Regis. Act, 
and it seems to us that the applicant, in 
order to get rid of the difficulty which might 
arise in the suit, has chosen to resort to a 
Summary remedy of a -miscellaneous appli- 
cation under s. 15] of the Civil P.C. The 
case of Ataat Husain v. Mushtaq Ali, (1937 
All. L. J. R. 120) (3) does not help the appli- 
cant, as the decision in that case that a cer-° 
tain compromise decree was ingapable of- 
execution by reason of the absence of regis- 
tration was arrived at in execution proceed- 
ings themselves, which were carried in 
second appeal tothe High Court, and not 
by way of an application “under s. 151, of the 
Civil P. C. 


Lastly, it-has been contended that the 
learned Munsif exceeded his pecuniary juris- 
diction in passing the decree on the basis of 
the award. Itis stated that he had juris- 
diction over property not exceeding Rs. 2,000 
in value while the property involved in ‘the 
present case was worth Rs. 50,000. It is 
conceded that the amount decreed under the 
award was below Rs. 2,000. No objection 
was raised at the time to the jurisdiction of 
the Court. The learned Munsif, therefore, 
rightly held that the objection, if any, to the 
jurisdiction should be deemed to have been 
waived by the parties. There is no evidence 
on the record to show ‘the valuation of the 
property, and the learned Munsif rightly 
refused to entertain the plea of jurisdiction 
upon a mere allegation in the application 
that the property was worth Rs. 50,000. 


We hold, therefore, that there is mo sub- 
Stance in this revision application, which is 
-consequently dismissed with costs. 


D. - Application dismissed. 


(3) (1937) A L J120; 168 Ind. Cas. 642; A'I R 1937 
All 282; 9 R A 660; 1937 A L R 385. 
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-RANGOON HIGH COURT - 
Full Bench 
Civil Reference No. 3 of 1940. . |, 
April 10, 1941 = 
Roserts, C. J., DUNXLEY AND SHARPE; JJ : 
KHEM RAJ PLAINTIFF APPELLANT 
e versus 


` DURGI—DEFENDANT—RESPONDENT -a 
Suits Valuation Act (VII of 1887), ss. 9, 8—Sutt 
for restitution of conjugal rights—Value for Juris- 
diction and court-fee—Applicability of. s. 8 to such 


“ suit—Which Court has jurisdiction to entertain such 


suit. 

Section 8, Suits Valuation Act-has no application to 
a suit for restitution of conjugal rights. In such a 
suit, therefore, the value as determinable for the com- 
putation of court-fees and the value for the purposes 
of jurisdiction are not- necessarily the same. 

In a suit for restitution of conjugal rights the-plaint- 
iff may, for the purposes of jurisdiction put any value 
he likes on the relief sought and thus determine the 
Court in which the suit isto de instituted, provided 
that the valuation is made bona fide and not in order 
to effect an improper purpose. 4 Ind. Cas. 836 (10), re- 
lied on, Ma Shwe Gev. wung Shwe Pan D, not ap- 
proved. a aT 

[Case-law discussed. ] 

A Court; other than the District Court, or the Si- 
Divisional Court or the Assistant District Court the 
jurisdiction of which has been extended by Govt. -to 
suits or original proceedings without restriction as re- 
gards the value, Has jurisdiction to hear and determine 
a suit for restitution of conjugal rights provided the 


_valuation placed upon the- suit by the plaintiff in his 


plaint gives the Court jurisdiction. 
C. Ref. made by Mya Bu and Mackney, JJ. 


‘Mr. K. C. Sanyal, for the Appellant. 
Mr. N. Bose, for the Respondent. 


Roberts, C. J.—The following two ques- 


‘tions come before us by way of reference 


from a Bench of this High Court : 

(1) Has the plaintiff in a suit for restitution of 
conjugal rights the right to put any value he likes on 
the relief sought, and thus determine the Court in 
-which the suit is to be instituted, provided he does not 
do so arbitrarily or from improper motives? and (2) 
Has a Court, other than the District Court, or the Sub- 
Divisional Court or the Assistant District Court the 
jurisdiction of which has been extended by Govt. 
to suits or original proceedings “without restriction 
as regards the value, jurisdiction to hear and determine 
a suit for restitution of conjugal rights ?” 


In my opinion, it is necessary in order to 
reach a. right conclusion to remember that 
calculation for court-fees is not necessarily 


. the same thing as valuation for jurisdiction. 


The Court Fees Act in s. 7 states how valua- 
tion for court-fees shall be computed and “in 
Sch. II, Art. 17 (vi) provides for a fixed fee 
in cases in which it -is not possible to esti- 
mate at a.money-value the subject-matter of 
dispute and “which are -not otherwise pro- 
vided for by the Act, As my learned brother 
-Mya Bu, J. has pointed out in.his order: of 
reference, it is settled law that a suit for. 


p 
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restitution of conjugal rights is one in which 
the value of the subject-matter in dispute 
cannot be estimated satisfactorily in terms 
‘ of money; and consequently it is a suit 
which may be brougift upcn payment of,the 
fixed fee -of Rs. 10 mentioned in el. (vi) 
of Art.17. Section 9, Suits Valuation Act, 
Says: | 4 7° 

“When the subject-matter of suits of any class, other 
than suits mentioned in the Court Fees Act, 1870, s. 7, 
paras, v and vz, and para. x, cl. (d), is such that in 
the opinion of the High Court it does not admit of 
being satisfactorily valued, the High Court may, with 
the previous sanction of the Governor, direct that suits 


- ofthat class shall, for the purposes of the Court Fees - 


Act, 1870, and of this Act and any other enactment 
for the time being in force, be treated as if their 
subject-matter were of such value asthe High Court 
thinks fit to specify in this behalf.’’ 


A suit. for restitution of conjugal rights ; 


does not fall within any of the paragraphs 
mentioned here, and as it does not admit of 
“being satisfactorily -valued the High Court 
‘might, with the previous sanction of the 
Governor; make rules determining thé value 
of suits of that class. But no such rules have 
so far been made. Now, s. 8, Suits Valua- 
tion Act, says : 

“Where in suits other than those referred to inthe 
Court Fees Act, 1870, s. 7, paras. v, vi and ix, and 
para. x, cl. (d), court-fees are payable ad valorem 
under the Court Fees Act, 1870, the value as determin- 


able for the computation of court-fees and the value for 
purposes of jurisdiction shall be the same.” 


This section deals with certain suits in 
which court-fees are payable ad valorem; it 
has therefore no application to a suit for 
restitution of conjugal rights. In such a suit 

therefore the value as determinable for the 
computation of cotfrt-fees and the value for 
the purposes of jurisdiction are not neces- 
sarily the same. Indeed, under the Court 
Fees Act no “value” is fixed to such a suit, 
but the statute merely says that a fixed fee 
1s payable. But for the purpose of framing 
his plaint, the plaintiff must, so far as the 
case admits, insert therein a statement of the 
value of the subject-matter of the suit for 
the purpose of jurisdiction. This determines 
the forum, since under s. 15, Civil P. C., 
every suit shall be instituted in the Court of 
the lowest grade competent to try it. 

“Now, in Ma Shwe Ge v. Maung Shwe Pan 
(1), a Full Bench of the Chief Court of Lower 
Burma declared that in a suit for the custody 
of a child, (the value of which was equally 
not capable of being estimated in money) it 
could not be said that it was beyond the 
pecuniary jurisdiction of the Township 
Court. This decision, in effect, seeks to make 
a rule determining the value of such a suit: 
but this is not in conformity with the views 


(1) 2 LB R 140 (F B). 
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expressed by the High Courts in Calcutta} 
Allahabad or Bombay. In Jan Mohamed 
Mandal v. Masher Bibi (2), it was held by 
a Bench that a plaintiff is bound to value 
his suit, but-that if from some improper mo- 
tive he either undervalues it or overvalues: 
it the Court must decide what should be con- 
sidered to be the proper value. The judg- 


ment of the Bench continues: 
“In Golam Rahmanv. Fatima Bibi (3) and Mowala 


, Newaz v. Sajid-un-Nissa Bibi (4), it has been held 


that a suit for restitution of conjugal rights is incapable: 
of valuation, but those cases turned on the construction 
of statutes which contemplate a strict money-value and 
not merely a valuation by a plaintiff for the purposes 
of ordinary jurisdiction. There may not be any 
pecuniary value of the subject-matter of a suit, a mere 
sentiment, a benefit, or a feeling outraged, may not 

ossess a pecuniary value. A suit torecover damages: 
or loss of reputation on a sentimental wrong is- 


A . æ . . . 
certainly incapable of valuation in one sense.. A suit 
_ based onthe ground ofa wife’s adultery is incapable 


of satisfactory valuation, but the plaintiff has still to 
value the relief he claims in our Courts.” 

Then in Prahlad Chandra Das v. Dwarka 
Nath (5), another Bench pointed out that 
the case in Aklemanessa Bibi v. Mohamed’ 
Hatem (6), relied on in -the order of refer- 
ence in the present matter is, so far as it 
deals with the jurisdiction of the Munsif to: 
entertain a suit for. restitution of conjugal 
rights, obiter dictum. They added : l 

“Wesee no reason to depart from what appears to: 
have been the practicein this province fora number of 
years and which has been accepted as , the practice in 
other provinces, and to hold that, for the purposes of 
jurisdiction a suit to set aside an adoption is incapable 
of valuation. The practice has always been thatit is. 
competent to the plaintiff to value the relief claimed in 
his suit, and that valuation has been taken to deter- 
-mine the forumof the Court to decide the suit.” 

As has been remarked in the order of 


reference, a Full Bench in Allahabad has 
_declared that in a suit for restitution of con- 
_ Jugal rights the value of such a suit for the 


purpose of jurisdiction is what the plaintiff 
chooses to put upon it provided that the suit 
is not unwarrantably undervalued or over- 
valued from improper motives: Zahir 
Husain Khan v, Khurshed Jan (7), Aikman, 
J. said that the practice of allowing the 


‘plaintiff to put a value on the !relief which 


he asks for and thus to determine the juris- 
diction was not illegaland that no depar- 
ture should be made from it. ‘Subsequently 
in Aisha v. Faiyaz Husain (8), where the 
valuation for the purposes of jurisdiction in. 
a suit for restitution of conjugal rights was 
Rs. 1,150, Tudball, J. explained that this. 


(0) 34 C 352; 5 C L J 400; 110 W N 458. 
(3) 130 232. 
(4) 18 C 378. 
(5) 37 C 860; 6 Ind. Cas. 636; 140 W N 929. 
(6) 31 C 849: 8 O W N 705. 
(7) 28 A 545:3 A L J266: A W N1906, 99. 
(8) 83 A 767; 11 Ind. Cas. 186; 8 A L J 889. 
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was an arbitrary valuation made by the- 


plaintiff for the purpose of selecting the 
Court in which the suit would be browght: 


this did not. alter the fixed fee payable 


under cl. (6) of Art. 17 in Sch. II, Court 
Fees Act, The word ‘arbitrary’ is here em- 
ployed in its strict sense : in this sense every 
valuation of a'suit must be arbitrary ex- 
cept where the plaintiff claims current coin 
of the realm. Inthe order of reference a 


distinction is sought to be drawn between’ 


cases in which the valuation cannot be satic- 
factorily made and those in which it cannot 
be made at all. I cannot see the distinction ; 
some suits are capable of being valued by 
a process of reasoning which is susceptible 
of being followed and checked, and others 
are not. In the latter case they will (unless 
special provision has been made for them) 
fall under cl. (6) of Art. 17 of Sch. IT. Court 
Fees Act, but there must still be an arbi- 
trary or notional or speculative valuation 
placed upon them for the purpose of jurisdic- 
tion. 

In some other decisions the word ‘‘arbi- 
trary” has been used in a different sense 
which suggests deliberate unfairness for the 
purpose of gaining some advantage to which 
the plaintiff isnot entitled. This isa more 
colloquial sense of the word. The trend of 
the decisions shows that the Courts will be 
vigilant to see that a plaintiff is not enabled 
to use his undoubted right to place a no- 
tional or speculative valuation upon his suit 
for the purpose of jurisdiction in order to 
effect an improper purpose : as for instance 
by undervaluation to’ restrict the rights of 
appeal which the defendant to the action 
might otherwise enjoy. In Lakshman Bhat- 
` kar v. Babaji Bhatkar (9), West, J. said : 

‘What prima facie determines the jurisdiction is 
the claim or subject-matter of the claim as estimated 
by the plaintiff .... An exaggerated claim thus brought 
for the purposes of getting a trial ina different Court 
from the one intended by the Legislature, is sub- 
stantially a fraud upon the law and must be rejected 
whether it arises from mere recklessness or from an 
artful design to get the adjudication of one Judge 
instead of that ofanother.”’ | 

Then in Jasoda v. Chhotu Manu (10), it 
was held that,in a suit for restitution of 
conjugal rights so far as the valuation of 
the claini for purposes of jurisdiction 1s con- 
cerned, the law leaves it to the plaintiff to 
put his own valuation on the plaint, and 
accepts.it for this purpose unless it is vitiat- 
ed by some improper motive such as a deli- 
berate design to give the Court a jurisdiction 
which it does not possess. I would answer 
the questions propounded as- follows : 


(9)8 Bal. 4 e 2 = : 
(10) 34 B 236; 4 Ind. Cas, 836; 11 Bom. L R 1352. 
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(1) In a suit for restitution of conjugal 
rights the plaintiff may, for the purposes of 
jurisdiction put any value he likes on the 
relief sought and thus determine the Court 
in which the suit is to be instituted, ‘pro-. 
vided that the valuation is made bona jide 
and not in order to effect an improper pur- 
pose. 

I avoid the use of the word “arbitrary” 
because it has been employed by the various 
High Courts in different senses and is sus- 


‘ceptible of misinterpretation. 


(2) The answer isin the affirmative, pro- 
vided the valuation placed upon the suit by. 
the plaintiff in his plaint gives the Court 
jurisdiction. 

Costs of this reference, Advocate’s fee ten 
gold mohurs, to be costs in the appeal. œ 


Dunkley, J.—I agree. | 


` Sharpe, J.—I agree. I think that it may 
perhaps be desirable that I should point out 
that r. 1 (1)of O. VII, Civil P. C., requires a 
plaintiff to statein his plaint the value of 
the subject-matter of the suit for the purposes 
of jurisdiction as well as for the purposes of 
court-fees, as far’ as the case admits. I have 
nothing else to add to what my Lord has 
sald. 
S. Answer accordingly. 
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Civil Procedure Code (Act V of 1908), ss. 2 (2), 96— 


Pre-emption suit —Issue before Court being whether 


‘plaintiff can ‘maintain suit for partial pre-emption 


Issue decided in favour of plaintiff—Appeat, af 
maintainable against decision. 

An appeal is a creature of Statute and cannot be 
held to exist unless the right is given expressly by the 
Statute. In order to succeed that an appeal lay against 
the finding arrived at by the trial Court in the plain- 
tif’s favour, the appellants have to show that the 


‘finding in question amounts to a decree within the 


definition of that term ins. 2(2)’of the Civil P. O., 


“and as such an appeal lies under s. 96 of the Civil P. 0. 
-Where a preliminary point raised in defence in a suit 


may possibly be decided against the plaintifs and may 
terminatein dismissal ofthe suit on that point alone, 
the adjudication would no doubt amount to a formal 
expression conclysively determining the. rights of the 

does not put 
an end to the suit, no right of appeal against such an 
adjudication will- come into existence as the ad- 
judication does not amount to a decrée as defined 
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in s. 2 (2). To hold otherwise would lead to 
reductio ad absordum and would enableevery finding 
on every issue arrived at by a trial Court to be 
assailed by way of appeal to the higher Court 
irrespective of the fact whether there was a decree 
or not. A trial Court has fo record its finding on 
issues of law first if in dts opinion the suit can 
be disposed of on those issues without going “nto 
the issues of fact arising in the case. If the decision 
of the Court on the issues of law resultS in the defen- 
dant’s favour the plaintiff’s suit must stand dismissed 
and the trial Court need mot proceed to determine the 
issues of fact. In that case the decision having resultad 
-in a decree will be appealable under s. 96 of the Civil 
P. O. But where the decision of the preliminary issues 
is in favour of the plaintiff, no decree follows and the 
suit must proceed for the settlement of other issues in 
the case, and no appealis maintainable from this dezi- 
sion, it being not a decree.” 26 Ind. Cas. 885 (1); 150 
Ind. Cas. 262 (2), 177 Ind. Cas. 981 (3), 132 Ind. Cas. 
654 (4), 110. Ind. Cas. 386 (5), 148 Ind. Cas. 1052 (6), 
pein and distinguished, [p. 616, col. 2; p. 617, col. 
Thus where in a pre-emption - suit the preliminary 
issue before the Court is whether the plaintiff can claim 
partial pre-emption aud the issue is answered affirma- 
tively in favour of the plaintiff, the adjudication does 
not amount to a decrees and no appeal is maintainable 
against the decision, though the decision would amount 
to a decree, iftrial Court had dismissed the suit on this 
preliminary issue. i 
5.0. A. against the order of the Addi- 
tional Civil Judge of Unaọ, dated October 
13, 1938. . | 
Messrs. B. K. Dhaon, Siddheshwar Shukla 

and M.: K. Seth, forthe Appellants. l 


Mr. Sri Ram, for the Respondents.. 


Judgment.—This second civil appeal 
by the defendants is directed against the 
appellate order of the Additional Civil 
Judge of Unao dismissing the appellants’ 
appeal as not maintainable against the 
findings of the Munsif of North Unao 
deciding certain preliminary issues,” 

The facts are that the plaintiffs-respon- 
dents filed a suit for pre-emption against 
-the vendor and the vendees. The sale which 
. was sought to be pre-empted was made on 
May 18, 1937, by- the vendor of his one? 
third share in the proprietary and mort- 
gagee interests which he had jointly pur- 
chased along with the two plaintiffs in 1929. 

Various pleas were raised in defence by 
the vendees, one of them being that -the 
sale of the mortgagee rights not being pre- 
emptible, the plaintiffs could not maintain 
the suit for piecemeal pre-emption of the 
proprietary interest. as well. This plea 
formed the subject-matter of Issue No. 6. 
The other plea embodied in Issùe No. 7 in- 
: volved the question whether the mortgagee 
rights in certain plots were pre-emptible, 

The learned Munsif framed 11 issues in 
all in the case upon the pleadings of parties, 
but for the purposes of the present ‘appeal 
Issues Nos, 5, 8 and 9 alone may be referr- 


MATHURA PRASAD V; KANHAIYA LAL (OUDH) 


expressly by the Statute. 


19510 


ed to. Issue No. 5 related to the question, 
whether the Court had jurisdiction to try. 
the case. Issue No.8 was whether there 
was any custom which barred pre-emption 
and Issue No. 9 was whether the plaintiffs 
were estopped from claiming pre-emption. — 
As regards Issue No. 7, the parties admit- 
ted before the trial Court that the mort- 
gagee rights were not pre-emptible. Coun- 
sel for both parties desired the Court to 
decide Issues Nos. 6 and 7. first and post- 


- pone the settlement of the other issues toa 


later date. It was stated by Counsel before 
the trial Court thatif Issues Nos.6 and 7 
were answered in the negative the swt 
would be dismissed, but if they were answered 
in the affirmative orin any other-way the 
suit would proceed on other issues. 


. The.learned Munsif decided Issue No. 7 


in terms of the agreement of the parties, 
and as regards Issue No. 6 he held that 
pre-emption of the entire pre-emptible pro- 
perty, namely the zamindari rights as dis- 
tinguished from the mortgagee rights, though - 
it is part of the property conveyed under the 
Sale deed, 1s permissible. 


In this view of the matter the suit would 
normally have proceeded for the determina- 
tion of other issues. It appears, however, 
that the vendees filed an appeal challenging 
the decision of the trial Court as to the right 
of the plaintiffs to pre-empt part of the pro- 
perty sold. A preliminary objection was 
raised that no appeal lay against the finding 
of the trial Court. The learned Additional 
Civil Judge upheld the preliminary objec- 
tion and held that the appeal was not main- 
tainable. His main ground for the view 
taken by him was the-decision of the trial 
Court did not amount to a decree within the 
meaning ofs.2(2) of the Civil P. Cc, and 
consequently no appeal lay under s. 96 of 
the Civil P.C. He also observed that had 
-the trial Court given a contrary finding 
then obviously the suit would have been dis- 
missed and an appeal could have lain. He, 
therefore, dismissed the appeal as being 
incompetent without deciding -the question 
whether partial pre-emption could be claim- 
ed by the plaintiffs. 


We have heard learned Counsel for both 
parties and are of opinion that the decision 
of the lower Appellate Court upon this point 
‘is correct. It cannot be denied that an 


“appeal is a creature of Statute and cannot 


be held to exist unless the right is given 
In order to 
succeed that an appeal lay- against the 
finding arrived at by the trial Court in the 
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plaintiffs’ favour, the appellants have to 
show that the finding in question amounts 
to a decree with the definition: of: that term 
ins. 2 (2) of the Civil P. ©. and as such an 
appeal lies unders. 96 of the Civil P.-C. 
Section 2 (2) of the Civil P. C. | defines 
“decree” as the formal expression of an 
adjudication which, so far as regards the 
Court expressing it, conclusively determines 
the right of the parties with regard fo all 
or any of the matters in controversy in the 
suit and may be either preliminary or 
final. Although the finding by the trial Court 
is conclusive as regards that Court,on the 
question whether the plaintiffs could main- 
tain the suit for partial pre-emption, it 
cannot be'said that there is any formal ex- 
pression of that adjudication. It amounts 


to a pure finding as regards the maintain- e 


ability of the suit but does not determine 
the suit itself inasmuch as, apart from 
other issues relating to facts, the issues about 
jurisdiction, custom forbidden pre-emption 
and estoppel are still to be disposed of. 
Where a preliminary point raised in: defence 
in asuit may possibly be decided | against 
the plaintiffs and may terminate! in dis- 
missal of the suit on that point alone, the 
adjudication would no doubt amount to a 
formal expression conclusively determining 
the rights of the parties, but where such 
an adjudication does not put anend to the 
suit, no right of appeal against such an 
adjudication will .come into existence as the 
adjudication doés not amount to a decree 
as defined ins. 2 (2).of the Civil P. O. To 
hold otherwise would lead to reductio ad 
absurdum and would enable every: finding 
on every issue arrived at by a trial Court 
to be assailed by way of appeali to the 
higher Court irrespective of the fact whe- 
ther there was a decree or not, O. XIV, r. 2 
of the Civil P..C. permitsa trial Court to 
record its finding’ on issues of law first if in 
its opinion the suit can be disposed of on 
those issues without going into theiissues of 
fact arising in the case. If the decision of 
the Court on the issues of law resultsin the 
defendant’sfavour the plaintiff’s suit must 
stand dismissed and the trial Court need not 
proceed to determine the issues of fact. In 
that case the decision having resulted in a 
decree will be appealable under s. 96 of -the 
Civil P.C. But where the decision of the 
preliminary issues is in favour of the 
plaintiff, mo decree follows and: the suit 
must proceed for the settlement ‘of other 
issues inthe case. A Full Bench of the 
Bombay High Court in Chanmalswami Guru 
“Rudraswami Rudraximath v. Gangadharap- 


| 
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pa (I. L. R. 39 Bombay, 339) (1) held.that a 
decision in favour of the plaintiff upon a 
preliminary issue thatthe Court had juris- 
diction to try the suit did not amount to a 
preliminary decree attracting the provisions 
P Sse 97 of the Civil °P. ©. and no appeal 
ay. ki i a 

Reference fas been made on behalf of the 
appellants to the following decisions:— | 
(1) Harakh Narain Singh v. Babban (A. I. 
R. 1933 Allahabad 473) (2), Babu Govind 


“Das v. Mst. Indrawati (A. I. R. 1938 Allah- 


abad 557) (3), Adinarayana v. Narasimha 
(A.I R. 1931 Madras 471) (4) and Syed 
Khan v. Syed Ebrahim (A. I. R. 1928 Ran- 
goon 132) (5) and (5). Mohmmad Sadig Alt 
Khan v. Fakhr Jahan Begam (A. I. R. 1934 
Oudh 307) (6). i -0 

The decision in Harakh Narain Singh .v. 
Babban (A. I. R. 1938 All.e473) (2), is clearly 
inapplicable to the facts of the present case. 
That was a case in which the lower .Court 
had decreed the suit holding that the entire 
consideration of the deed was borrowed 
either for payment of antecedent debts or for 
legal necessity. In first appeal against the 
decree two learned Judges differed as regards 
the amount which would be allowed on the 
ground of necessity or payment of antece- 
dent debts. Upontthis difference -of opinion 
on the question whether the decree appealed 
from should be varied so faras the Judges 
composing the Bench agreed that it should 
be varied and the appeal dismissed as regards 
the rest, or whether the appeal should be 
dismissed in toto, the learned Judges after 
referring to the definition of the word “dec- 
ree” in s. 2 (2) ands. 98, of the Civil P. C., 
observed : . ' 

“Tf there are several matters in controversy in suit 
the formal expression of adjudication as regards each of 
those mattersis “decree” so that in that sense adjudi- 
cation as regards every item” in dispute between the 
parties is a decree.” 

This decision, therefore, does not help 
the appellants in so far asthe point arising 
before us.is concerned. 

The case of Babu Govind Das v. Mst. Indra- 
wati (A. I. R. 1938 All. 557) (8)is altogether a 
different case. All that was held in that case 


(1) 39 B 339; 26 Ind. Cas. 885; 16 Bom L R 954; Al 
R 1914 Rom 149. à 

(2) A I R 1933 A11473; 150 Ind. Cas. 262; 55 A 672; 
(1933) A LJ 1425;6 RA 1065. 

(3) A I R1938 All 557; 177 Ind. Cas. 981; (1938) A 
LJ 813: 11 RA 238; 1938 A L R 804; IL R (1938) 
All 805 (F B). 

(4) ALR 1931 Mad 471; 132 Ind, Cas. 654; 60M L 
J 167; 33 L W 143; (1931) MW N 590; 54 M 337; 
Ind.. Rul. (1931 Mad 686. 

"(Sy A TR 1998 Rang 132; 110 Ind. Cas. 386; 6 R 169. 

(6) A I R 1934 Oudh 307; 148: Ind. Cas. 1052; 11 O 
WN 606; 1934 OLR 416; 6 R O 475. 
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was that where a Court had set aside an 
award and superseded an arbitration and 
proceeded with the suit, the Court could not 
be considered to have decided the case under 
s. 115, of the Civil P. G., and no revision lay 
against that order. z 

In Adinarayana v. Narasimha (A: I. 
R. 1931 Madras 471) (4), it was held 
that where a Court,even though it does 
not conform to the form of a final decree, - 
conclusively determines the rights’ of the 
parties with regard to controversial matters” 
in suit, but describes its decision as “‘decre- 
tal order” it nevertheless is a decree, the pro- 
per remedy over which is by way of appeal 


and not by revision. In that case a decree: 


had been made by the Court settling a scheme 
for the proper management of the temple 
and its property. There was also a direction 
that either the plaintiffs or the defendants 
should apply for the appointment of the 
Commissioner to go into the accounts as bet-. 
ween the defendants and the temple and the 
trustees were to take possession of the temple 
property only on payment to defendant No. 1 
the amount found due to him by the Com- 
missioner. In pursuance of that decree the 
Court ordered that the defendants were to 
pay certain monies to the trustees of the 
temple and execute the decree -on payment 
of proper court-fee. Defendant No. 1,. filed 
a civil revision against the order of the trial 
Court. It was held that the decision of the. 
Court was a decree as contemplated in s. 2, of 
the Civil P. C., and that an appeal should 
have been filed and that no revision lay. 

The decision in S¥ed Khan v. Syed Ebra- 
him (A. I. R. 1928 Rangoon 132) (5), is equal- 
ly inapplicable. There a suit claiming a 
right of pre-emption was dismissed on the 
ground that the right of pre-emption could 
not be claimed under the Muhammadan Law 
in Burma. The High Court in appeal held 
in 1925 that the right of pre-emption existed 
and remanded the case. The case was even- 
tually -decreed on the merits in favour of the 


plaintiff after the remand and the appeal ’ 


against it was also dismissed in 1927. The 
defendant filed an application for leave to 
appeal not only on the points de@ided in 1927 
but also on the point decided in 1925. It was 
held that it was not competent for the appli- 
cant to challenge the correctness of the order 
of 1925 and that leave to appeal on that 
ground could not be given. 

- In the case of Mohammad Sadiq Ali Khan 
v. Fakhr Jahan Begam (A. I. R. 1934 Oudh 
307) (6), the plaintiffs brought a suit for con- 
tribution against the taluqdari estate of the 
defendant and’the Court gave a finding that 


: GHULAM RASHID V. MUHAMMAD ABDUL RAB (ALL.) 
' the plaintiffs were entitled to contribution 
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against the defendant but the amount was- 
not determined. It was held that the finding 
amounted technically toa preliminary decree 
and the appeal was competent from it under 
s. 96, of the Civil P. ©. The learned Judges © 
said that the Subordinate Judge gave his 
findings on all the 21 issues in favour of the ` 
plaintiffs, and the only thing that remained 
was the determination of the respective valu- 


_ations of the talugdari and non-talugdarz 


property and the sum of money for which the 
decree will be made in favour of the plaint- 
iffs against the defendant. They also observ- 
ed that : ; 

“So far as his rights and liabilities are concerned, 
they have all been adjudicated upon in the judgment, 
and what remains, as we have already stated, is merely 
to find out the arithmetical figure tothe amount of 


“which a decree should be made in favour of the plaintiffs 


and against the defendant in respect of the liability of 
the talugdars estate.” ae 

All substantial and essential matters ın 
controversy in that suit had been conclu- 
sively determined while the same cannot be 
said in the case before us. This decision does 


‘not, therefore, advance the case of the appel-. 


lants at all. 

We accordingly hold that no appeal lay 
against the finding arrived at by the trial 
Court and the appeal was rightly rejected 
by the lower Appellate Court as being not 
maintainable. 

We, therefore, dismiss the appeal with 
costs. 
D. Appeal dismissed. 
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Civil Procedure Code (Act V of 1908), O. XXII, 
r. 1—Guardian of minor taking possession of minor's 
property and managing it—Suit by minor on attain- 
ing majority against guardian for accounts on 
grounds that guardian appropriated either property 
or value thereof—Death of guardian—Suit, if abates. 
- Where it isfound that the deceased person has by 
his wrong, diverted either property or the proceeds of 
the property belonging to some one else into his own 
estate, recourse can be had to that estate, through his 
legal representatives when he is dead, to recover it 
subject, of course, tothe limitation that any decree 
obtained will be limited tothe assets of the deceased 
wrongdoer’s estate. Further whenever there is a rela- 
tionship based on contract, quasi contract, some 
fiduciary relationship or some obligation to perform a 
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duty, that also is alone sufficient to entitle a remed x to 
be pursued against the legal representatives of the 
wrongdoer. Where, therefore, a guardian of a minor 
had taken possession of the minor's property during his 
minority and had been managing it and the minor 
brings a suit on attaining majority, for accounts against 
the guardian alleging that he had appropriated either 
the property or value thereof, the suit does not abate 
after the death of the guardian where the actual assets 
misappropriated can be traced intothe hands of the 
legal representatives or not. [p. 622, col. 2; p.. 623, col. 
' @ 
[Case-law discussed. ]} 


_ F. A. from the decision of the Additional 
Civil Judge, Ballia, dated March 21, 1937. 
Messrs. A. M. Khwaja and Mahboob Alam, 
for the Appellant. 
Messrs. Ambika Prasad and Ali Raza 
Osmani, for the Respondents. | 


Judgment.—This is a first appeal from a. 


decree of the Additional Civil Judge of 
Ballia. It raises a point of some little inter- 
est. The facts are comparatively simple. The 
plaintiff, Sheikh Ghulam Rashid, is the son 
of one Abdul Waheed who died on March 15, 
1921, possessed of quite a substantial estate. 
Abdul Waheed left him surviving the 
plaintiff and four daughters. We are not 
concerned with the daughters in this suit, 
as they are not parties toit. At the|date of 
his father’s death, Sheikh Ghulam ;Rashid 
was a little boy of about six and ultimately 
he attained his majority on January 2, 1933. 
‘Abdul: Waheed, the plainfiff’s father had 
three brothers including one, I think] he was 
the eldest brother, called Sheikh: 
Ahad, who was defendant No. 1 to the suit 
and remained in that capacity until he died. 
Sheikh Abdul Ahad was actually the senior 
uncle of the plaintiff and it is common 


ground. that he took possession, on the plaint-, 


iff's behalf, of the property comprising Abdul 
Waheed’s estate, or at any rate of that part 
of it which represented the plaintiff's share. 
. That is pleaded in para. 2 of the pmi in 
this language : 

‘‘After the death of the plaintiff’s father, defendant 
No. l, as own uncle (father's brother) and | guardian 
of the plaintiff entered into possession of all, the pro- 
perties mentioned atthe foot of the plaint. Since then 
he has been i in , possession thereof and has been manag- 
ing the same.’ 

That went on until the plaintiff attained 
his majority on January 2, 1933 and, ‘indeed, 
beyond that, until, I think, about the month 
of December 1934, when steps were taken to 
substitute the plaintiff’s own namel as the 


owner of the properties. That was the posi- 


tion in November 1935, when this suit was’ 


started by the plaintiff against his uncle, 
Sheikh Abdul Ahad. It will, perhaps, be 
convenient to explain at this point that the 
other four defendants, who were original de- 
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fendents and still are defendants to the suit, 
are four persons who, the plaintiff alleged, 
had been employed during his minority by 
- Sheikh Abdul Ahad to collect the rents and 
profits of the properties. From para. 5 of 
the plaint, ib appears that they were added 
in that other emysterious capacity which is 
known as that of a pro forma defendant. 
On August 1, 1936, Sheikh Abdul Ahad 
died and at some date, which is not given, 
-his two daughters and two of his nephews 
were substituted as defendants in his place. 
It is that circumstance, which has given rise 
to the question which is now in debate 
before me. Presumably that substitution 
was made under O. XXII, r. 4 of Sch. I, 
Civil P. O. The persons substituted wepe, 
of course. added as legal representatives 
of Abdul Ahad, deceased. I cannot help 
feeling that the question which“has now 
arisen should have been canvassed at_ that 
stage of the proceedings, rather than later, 
because, unless the cause of action survived! 
the death of Sheikh Abdul Ahad it seems: 
difficult to justify the substitution, even as 
legal representatives. 

To complete the history of the matter, 
the suit came on for hearing in due course 
before the Additional Civil J udge of Ballia.. 
It was then that the point was taken for the 
first time that the suit was demurrable as 
against those defendants who had been sub- 
stituted for Sheikh Abdul Ahad, deceased, 
upon the ground that no cause of action 
had survived as against them. Thereupon,. 
the learned Judge framed an additional 
issue, Issue No. 11, in theŝe words: “Is the 
suit for accounts maintainable against the 
heirs of the deceased ?” This, in a very short 
judgment, he answered by finding first that 
the plaint had never since the beginning 
disclosed any cause of action against those 
four defendants who were described as pro: 
forma defendants, and secondly—and this 
was the only matter really raised by the 
issue—that’ no cause of action survived the 
death of Sheikh Abdul Ahad, deceased, 
against the defendants who had been sub- 
stituted after his death for him as defend- 
‘ants as his legal representatives. And, ac- 
cordingly, the learned Judge dismissed the 
suit. The question is whether, on the death 
of Sheikh Abdul Ahad, the plaintiff’s right 
to sue survived. Order XXII, r. 1 of Sch. I, 
Civil P. C., is in these words: “The death 
of a plaintiff or defendant shall not cause 
the suit, to abate if the right to suit survives.” 

The short point therefore is whether the 
suit abated on Sheikh Abdul Ahad’s death 
or whether the right to sue survived. The 


| 
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learned Judge has held, though in terms 
he has not said so, that the suitabated.. In 
my view, this raises a question which can- 
not be satisfactorily answered without con- 
sidering the principles upon which the 
maxim ‘actio. personalis moritur cum *per- 
sona ought to be applied in, a case of this 
Kind. Lam not aware that these principles 
differ in India in any way fromthe prin- 
ciples which are applicable in England to 
the same question. The maxim, 
its wisdom or policy may be, has been said 
to be as old as the English Law itself. 

cannot do -better than to begin with the 
well-known case in -Phillips v. Homfray (1) 
an the Court of Appeal. which wasaffirm- 
‘ed in the House of Lords in Phillips v. 
ffomfray (2). The judgments of Cotton and 


Bowen, L. JJ., delivered. by the latter, con-° 


tain an exhausti¥’e examination of the prin- 
ciples which ought to be applied and the 
reasons forthem ; and, for this purpose, I 
see no difference between the position of 
an executor or administrator who repre- 
sents the estate of a deceased person under 
English Law and that of a legal represen- 
tative who represents the estate of a deceas- 
ed person under Indian law. It is clear 
that there are certain types of wrongs which, 
though .a ' remedy, for them is available 
‘against the .alleged wrongdoer during his 
lifetime, do not permit of a remedy against 
his representatives after his death. By Eng- 
lish Law an executor represents the debts 
and the property of his testator but not 
his person. And that in general is, I think, 
true of the position of a legal representa- 
tive in India, Speaking generally, the only 
‘Cases, apart from cases of contract in which 
a remedy for a wrongful act can be pur- 
‘sued against the estate of a deceased per- 
SON Is One in which the wrong consists of 
the appropriation by the deceased of proper- 
ty, or the value of property, belonging to 
another. In the words of Bowen, L. J. : 
“The only cases in which, apart from questions of 
‘breach of contract, expressor implied, a remedy for 
a wrongful act can be pursued against the estate of a 
‘deceased person who has done the act, appear to us to 
.be those in which property, or the proceeds’ or value 
of property, belonging to another have been appropriat- 
by the deceased person and added to his own 
estate or moneys. In such cases, whatever the original 
form of action, itis in substance brought to recover 
property, or its proceeds or value, and by amendment 
could be made such in form as well as in substance, 
In such cases the action, though arising out ofa wrong- 
ful act, does not die with the person. The: property 
cor the proceeds or value which in the lifetime of the 
‘wrongdoer could have been recovered from him, can 


an (1881 24 Ch. D 439; 52 L J Ch. 833; 49L T 5; 32 
- (© Q886) 11 A C466, , 
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be traced after his death to his assets, and re-captured 
by the rightful owner there ...... Where there is nothing . 
among the assets of the deceased. that in law or in 
equity belongs to the plaintiff, and the damages which 
have been done to him are unliquidated and uncer- 
tain the executors of a wrongdoer cannot be sued mere- 
ly because it was worth the wrongdoer’s while to com- 
mit the act which he complained of, and an indirect 
benefit may have been reaped thereby...” | 
Bowen, L. J., goeson to illustrate this by 
faking the position of a tenant, for life charg- 
ed with committing waste. He points out 


that, if a tenant for life wrongfully cuts 


timber, its proceeds or valuecan be follow-. 


ed and an action will lie against the legal 
personal ‘representative of the tenant for 
life. That, of course, is because the tenant 
for life has put into his own estate the pro- 
ceeds of hisown misappropriation. But no 
suit would lie agaist his legal personal re- 
presentative for the mere’act, for the abstract 
tortious gct, of cutting the timber. As he 
points out, by not repairing a house, or by 
ploughing up an ancient meadow, the ten- 
ant for life may have indiréctly benefited 
himself or saved his own pocket. But, not- 
withstanding the wrong, no remedy lies 
against the representative for the mere 
wrong itself. -It is only when you reach the 
point of being able to say that there have 
been proceeds of the wrong and that those 
proceeds have gone into the estate of the 
deceased wrongdoer, that you can have re- 
course by action against the representatives. 
In this way such wrongs as a mere personal 
tort can never be sued out against the re- 
presentative of a deceased ftort-feasor. In 
those cases the principles are inflexibly 
applied. But as Bowen, L.J., points out 
for himself and Cotton, L. J.: ` 


“There was however a species of personal actions 
to which the rule in question was not extended. These 
were such as were founded upon some obligation, con- 
tract, debt, covenant, or other duty to be performed...” 


That for the purpose for which we are 
considering the matter, is an important — 
passage in view of the subsequent. decision 
by Cotton, L. J., himself, also in the Court of 
Appeal, to which I shall refer in a moment. 
The foundation of the whole doctrine under 
which English Law has refused to apply the 
maxin of ‘actio personalis moritur cum 
persona to those special types of wrongs 
which have produced for the wrongdoer 
elther property or money which has accrued 
to his estate is, I think, based upon the 
simple truth, to use the words of Cowper, L. J. 


in Bishop of Winchester v. Knight (3), that 


“it would be a reproach to equity to say that where 
a man has taken my property, as my ore, or timber, 
and disposed of it in his lifetime and dies that in this 
case’ [ must be without remedy.” i 


(3) (1695-1735) 1 P W 406, 
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If these be the true principles, as I think 
they are, to be applied not only in England 
but in. India also, then we have to consider 
whether this isa case in which the plain- 
tiff is in reality claiming that Sheikh Abdul 
Ahad had, by the wrongs he is alleged to 
have done attracted to his own estate the 
proceeds, whether in kind or in money, of 
his own alleged wrong-doing. If it is such 
a case then the maxim ‘actio personalis 
moritur cum persona’ will not apply. Hit 
is not—if itis a case which in reality con- 
sists merely of a personal wrong, as for in- 
stance the abstract wrong of not delivering 
accounts, then the suit abated on his death. 
That, to my mind, is the real question that 
falls to be determined in this case. But be- 
fore coming to the law as it has been ex- 
plained in India, 1 must refer to one more 
English case which arises out of that passage 
from the judgment of Cotton, L. J., in 


Phillips v. Homfray (1) to which I have: 


already referred in which he points out that 
English Law hasalways excepted from 
the scope of the maxim those cases in 
which in reality the relief sought arises 
either out of contract, express or implied, 
or out of some duty or obligation derived 
from a fiduciary relationship. The case to 
which I want to refer is Concha v. Murrieta 
(4). That alsois a case in the English Court 
of appeal and it is possibly fortunate that 
the leading judgment in it is given by 
Cotton, L. J., himself who was a party to 
Bowen, L. J.’s judgment in Phillips v. 
Homfray (1). 

The facts of the case are singularly like 
those in the present case. It seems that a 
father was in possession of the property of 
his infant daughter. According to the law 
of Peru, which was the law applicable to the 
relationship of father and daughter in this 
particular case, the father was permitted 
during his daughter’s infancy to administer 
the child's estate and to receive the income 
“of it for his own benefit. There was there- 
fore a relationship existing between the 
father and the daughter which was of a 
fiduciary character. The father was in pos- 
session of the property in right of his daughter 
and by the local law ‘was permitted to derive 
for himself the benefit within certain limits. 
In our case, the unle, Sheikh Abdul Ahad, 
was also in possession of the property during 
the plaintiff's minority in ‘the plaintifi’s 
right. It really does not matter whether the 
relationship arises out of the law of Peru 
or arises out of the law: of the United Pro- 
vinces of Oudh and Agra in India. What is 

(4) (1889) 40 Ch, D 543; 60 LT 798, - . ` 
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material is that there should bea relations 
ship—whether strictly fiduciary or not I 

do not think matters—which involves an 

obligation in the nature.of a trust and out 

of which a duty arisese When she came of 
age, this daughter alleged that her father 

had sold pars of her property at such a 

price and in such away that he had com- 

mitted waste. And, he having died in the 

meantime, she sued his legal personal repre- 

sentatives for compensation out of his estate 

for the loss occasioned by the transaction. 

Thatis a very strong case, because it is not 

one in which he actually put the proceeds. 
in his pocket but is one in which the com- 

plaint made is one of pure neglect of his. 
duties, and the relief asked for was relief in 

the nature of simple damages. That, I think, 

makes it an extremely strong case. The- 
English Court of appeal held that the maxim. 

of ‘actio personalis moritur cum persona’. 
did not apply and this is what. Cotton, L. J.. 

sald : 

“It was urged upon us that to allow this claim would 
be contrary to the maxim of English Law ‘actio per- 
sonalis moritur cum persona.’ It is true that no ac-- 
tion for a tort can be revived or commenced against 
the representatives of the person who committed it; 
but the case is quite different where the act is not a 
mere tort but is a breach of a quasi contract, where 
the claim is founded on breach of a fiduciary relation, 
or on failure to perform a duty. Here the father, 
though I do not call him a trustee, was in a position in. 
which he owed duties of a fiduciary character to his- 
daughter. In the very careful judgment of Bowen, L.J. 
in Phillips v. Homfray (1), cases depending on breach. 
of contract, express or implied, are excepted from the 
judgment. Here there is what we call quasz contract, 
the law implying a contract that a man will faithfully: 
perform the duties which he hes undertaken. Juan 
Jose Concha undertook a duty in consequence of his 
position, and, losses arising from his breach of it can be 
followed up against his estate.” 

So much for the English Law, I have al- 
ready said that, in my view, I can see no- 
difference in principle between the law as 
it stands in England in this-respect and the. 
law as itstandsin India. The question is 
the same—did thé cause of actlon survive 
as against the legal representatives of the- 
deceased man or did the cause of action die 
with.him ? In a number of Indian cases this. 
question has arisen, but in not many of 
them have the principles been considered.. 
From our own Court the learned Judge of 
the Court below has referred to the case of 
Manmothonath Bose v. Basanto Kumar (5),. 
as an authority in supportof his conelu- 
sion that the suit abated on the death of | 
Sheikh Abdul Ahad. It is a case which has 
been referred «to, and severely handled, by 
other Courts in India, but-even assuming, as 
I must assume, that it was rightly decided, - 

(5) 22 A 332; A W N 1900, 98. ag 
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even then I do not think thatithas any 
bearing -on the present case. In that case, a 
guardian had been appointed under the 
Guardians and Wards Act. The plaintiff 
who was the ward and had come of age filed 
a suit before the Munsif of Allahabad against. 
the legal representatives of his guardian for 
accounts. . What the Court held there, I 
think, was that, inasmuch as s. 41 (3), 
‘Guardians and Wards Act of 1890, itself 
provides a means for getting accounts from, 
a guardian or, if he is dead, from his repre- 
sentatives it was not open tothe ward to 
have recourse to an ordinary civil suit. It 
is said that if he wanted to proceed he 
could have proceeded under that section. 
Tkat, I think, is the real meaning of the 


decision and it has been so understood In | 


various other cases twice, for instance in 
Mohamad Jamil v. Mehran Bibi, 46 Ind. 
‘Cas. 457 (6). Nor is the case one which ‘has 
found favour in the eyes of other Courts. 
In Maharaja Bahadur Singh v. Basanta 
Kumar Roy (7), the learned Judges upon a 
question similar to the one with which I am 
dealing draw a distinction between a case, 
such as this, in which the guardian himself 
is sued and dies during the pendency of the 
suit, and the case in which the guardian 
was dead at the date the suit began and 
his representatives are originally sued. They 
Tihe learned District Judge has overlooked the all 
important fact that the present suit was originally 
brought not against the representatives but against 
the defaulting manager himself. He filed his written 
statement and the original decree was passed against 
him and his application to have the matter re-heard 
was refused ...... We know of no authority for the pro- 
position that a suit filed against a guardian under such 
circumstances could fail by reason of his death pending 
the hearing....... PA 

If that view of the matter is sound, it 
would cover this case too. But, speaking 
generally and with great respect, I should 
-prefer myself to rely rather upon the general 
principle of whether the right to sue surviv- 
ed or not, than upon the distinction to which 
the learned Judges draw attention. In 
Narayan Balaji v. Kashibai Keshav Natk 
(8) an almost exactly similar question to 
the one with which Iam dealing arose. In 
that case there were two periods during 
which a certain person was managing the 
preperty of a minor otherwise than by ap- 
pointment under the Guardians and Wards 
Act. He was in possession, in exactly 


(6) 46 Ind. Cas. 457; AIR1918 hah, 119; 55P R 
1918; 122 P L.R 1918. 

(7) 17 C W N 695; 18 Ind. Cas. 876. 

(8)44 B 852; 58 Ind, Cas. 213: A I R1920 Bom. 166; 
22 Bom. L R 633. oe A eG 
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the same circumstances as Sheikh Abdul 
Ahgd was in possession—by having taken 
the minor’s property into his care. The 
Bombay High Court, though without ex- 
pressly referring, J think, to the principles of 
Phillips v. Homfray (1) came to the con- 
clusion that the legal representatives of the 
guardian were liable to account, if it was 
established that the property of the minor 
did wo into the hands of the guardian and 
thence into the hands of his representative. 

- Speaking for myself, and again with great 
respect, I am not sure that that possibly 
is nob putting greater limitations on the 
doctrine of Phillips v. Homfray (1) than the 
law even in India -justifies. If the suit is 
one in pursuit of property and that property 
can be actually traced into the hands of the 
representatives of the deceased manager, I 
should have thought that it would follow 
almost without question that it could be 
recaptured from them. The true doctrine, 
in my view, goes a long way farther than 
that. It goes to the point as which, when- 
ever you find that the deceased person has 
by his wrong diverted either property or 
the proceeds of the property belonging to 
some one else into his own estate, you can 
then have recourse, fo that estate, through 
his legal representatives when he is dead, to 
recover if subject, of course, to the limita- 
tion that any decree obtained will be limited 
to the assets of the deceased wrongdoer’s 
estate. And if the further principle pro- 
pounded by Cotton, L. J. and by Bowen, L. J. 
can be applied in India—and I do not see 
why it cannot—then, whenever, you finda 
relationship based on contract, quasi con- 
tract, some fiduciary relationship or some 
obligation to perform a duty, that also is 
alone sufficient to entitle a remedy tobe 
pursued against the legal representatives of 
the wrongdoer. 

My attention has been called by Mr, 
Ambika Prasad to certain Indian authorities 
which he says place limitations on this doc-’ 
trine in India. If I understand him rightly, 
he is not disposed to quarrel in general 
with the application in India of the prin- 
ciple of Phillips v. Homfray (1), but he 
says thatin order to avail oneself of it in 
India, it is not enough merely to ask for an 
account against the deceased trustee or the 
deceased wrongdoer. He points out that the 
obligation to account is merely a personal 
obligation. If by that he means to 
refer to the obligation to account in the 
abstract, then I should agree. It may ‘be 
true that the lability of an agent or a mana- 
ger or of a trustee or ofa guardian in the 
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abstruct to déliever accounts is a mere 
personal duty and that, if he fails to deliver 
. accounts, that is a mere personal wrong. 
may be—though I must not be taken to be 
deciding it—that the principle of Phillips v. 
Homfray (1).does not go so far in this coun- 
try as to allow the legal representatives of a 
guardian to be called to account without 
alleging that he has appropriated either pro- 
perty or the value of the property durfng his 
lifetime. 
the case in Kumeda Charan v.Asutosh Chatto- 
padhya, 16-Ind. Cas. 742 (9). That was a 
suit brought by a principal against the legal 
representatives ofanagent. From the report 
it appears that what was alleged against the 
agent was merely that he had failed to deliver 
accounts. That was all. 
as far as I can see, that he had misappro- 
-priated any funds or anything of. that kind. 
-All that was alleged was that he had failed 
to deliver accounts—in other words, that he 
had failed in that personal and abstract obli- 
gation which lies upon an agent to account 
-to his principal. The learned Judges of the 
Calcutta High Court who decided the case 
“Said this: | | 
“Tt does not follow that the estate ofthe agent who 
has not rendered an account escapes all liability in the 
“hands of the representatives. The remedy of the 
principal in a case of this description is to sue the 
representative for any loss he may have suffered by 
řeason of the negligence or misconduct, the misfeasance 
or malfeasance of his agent; in other words, the suit is 
not one for accounts strictly so-called, but a suit for 


money payable to the principal by the re resentatives 
of the agent out of the assets in their hands ewes 


But the learned Judges then refer to 
Concha v. Murrieta (4), in support of the 
“view that, where an act is not a mere tort 
-but is a breach of a quasi contract and the 
claim is founded upon a fiduciary relation- 
‘ship or on the failure to perform a duty, 
an action will-lie against the personal legal 
‘representatives. In my view, this case in no 
way contradicts the principle of Phillips v. 
Homfray (1), but rather applies it to India. 
“Nor in the other case to which Mr. Ambika 
. Prasad referred is there anything that I can 
‘see destructive of the same principle. That 


It was not alleged,, 
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of duty of the agent if the -principal can-prove that he 
has suffered loss thereby. The suit isso framed as to 
include a claim for sums received by the agent for the 
use of the plaintiff,and for the loss occasioned tothe - 
principal by reason of the defalcation and breach of 


. duty of the agent and, to the extent of the assets of the 


Mr. Ambika Prasad has referred to - 


décéased agent in their hands, the heirs would be 
liable......” | , <3 
There, again; we have. the same prin- 
ciple. In my view, neither of these cases 
is opposed to the view I take. So far there- 
fore as the law is concerned, my view is 
this. If this was a suit by the plaintiff 
against Sheikh Abdul Ahad founded upon 
a relationship either of contract or of quasz 
contract or involving an obligation or duty 
attributable to the special position of Sheikh 
Abdul Ahad as between himself andethe 
plaintiff then, I think, that the suit is not 
one which abated on his death. Moreover, if 
this is a suit which in reality -alleges.that 
Sheikh Abdul Ahad during his lifetime 


_appropriated himself either property or the 


value of property belonging to’the plaintiff, 
then, again, I think that upon the principle 
of Phillips v. Homfray (1), this suit did 


“not abate, whether the actual ‘assets misap- 
-propriated can be traced into the hands of 


-and to see exactly what this suit was. 


the legal representatives or not. - 

It remains therefore to look at the plaint 
The 
respondents have urged me to take the view, 
if I understand them rightly; that, fairly 
looked at, the plaint asks for accounts and 
nothing more. In other words, they say that 


“the cause of action was only the failure by 


Sheikh Abdul Ahad to perform what 1 have 
earlier described as his personal and-abstract 
duty to account. I have considered the plaint 


. very carefully. The substance of it is con- 


tained in para.2. There is to be found what 


‘exactly the plaintiff is charging against the 


four 


defendant. The plaint, as I see it, alleges 
things—four specific things against 


. Sheikh Abdul Ahad. It says: (1) “He used 
. to get collections made through ‘defendants 


‘case is a case of the Patna High Court Ramesh- . 


war Singh v. Narendranath, 71 Ind. Cas. 916 


(10). At p. 920 the learned Judges say: 
- “Tt ig we think well established that the represen- 
-tatives of a deceased agent are not liable to render an 
account in the sense in which the agent, had he lived, 
might have been called upon to do so... . The liability 
to render accounts is a personal one attaching to the 


-= gold them.” 


, to his own -use. 


agent and cannot be enforced against his heirs. - This | 


does not mean however that the heirs must necessarily 
“éseape liability altogether for the defalcation or breach 
(9) 16 Ind. Cas. 742; 16 CL J 282; 17C W N.5. 
: ce h Ind. Cas. 916 (920); A I R 1923 Pet. 259; 5 P 
L "39 ? an ra eo BK P a i T 


Nos. 2 to 5.” That, I think, is an allegation 
that the guardian collected the rents through 
an agent throughoutthe-period of'his guar- 
dianship. (2) “He got bamboo clumps and 
trees Of considerable value cut down and 
That, to my mind,isa distinct 
charge of, not only “waste of the property 
committed'to his care, but also of having 
coverted the proceeds of the clumps and trees 
(3) “After taking consi- 
derable amount he admitted general non- 


, occupancy héldings as occupancy: holdings.” 
“That seems to-me to be an allegation that he 


took money in the form of either premia 


or fines from tenants and*(4) “He made 
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others co-shares in the holdings which were Court of the Additional Civil Judge of Ballia 
to be left unclaimed and let out unclaimed to he tried and disposed of in accordance with 
holdings after taking a considerable amount law. The appellant is entitled to his ‘costs 


of nazrana. That again, as it seems to me, 


is an allegation that he improperly dook - 
monies in consideration of dealing with the - 


property. 

It is quite true that it is not said in’ so 
many words that he-put all this money 
into his own pocket. ‘But I cannot read 
that paragraph fairly without concluding,’ 
not only that that was what was meant, but 
that every defendant tothe suit must have 
known very well that that was what was 
meant. What Sheikh Abdul Ahad was 


‘being charged: with was having disposed of 


various parts of the estate and of monies de- 


rived from the estate by putting them, into e 
his own pocket. e The plaint then goes on | 


to ask for an account and again, upon any 
fair reading ofit, I think, it means that 


‘the plaintiff is demanding an account from 


Sheikh Abdul Ahad of the proceeds of the 


‘various wrongs which he is alleged in 


para. (2) to have committed and to have 
benefited himself by. I concede that the plaint 
might possibly have been better drafted 
but that is a-criticism which could be made 
probably of-almost any plaint. One has to 
look at it reasonably and fairly. Applying 
my mind, tothe best of my ability to it, 
1. think that this plaint contains a distinct 
allegation that defendant No. 1 did owea 
duty to the plaintiff and that in breach of 
that duty he appropriated to himself either 


‘the property of the minor or else its value. 


In these circumstances applying the principles 
I. have endeavoured to explain, I think the 


: ~ learned Judge was wrong in treating the 


: suit as having abated. 


As regards those defendants who were sued 
as the collecting agents of defendant No. 1 it 
is expressly stated by para. (5) of the plaint 
that they are sued merely as “pro forma de- 
fendants.”. Mr. Khwaja has said very can- 
didly that he has not the least -intention of 
asking for any substantial relief against them 
and that he never had any such intention. 


Lam far from saying that it was ever neces- - 


sary for them to be made parties to the suit 
and that will eventually be a matter which 
the learned Judge will no doubt decide. In 


‘the meantime that isnot a question which, I 


think; it is for me to decide here. I see no 


- harm in their remaining in the meantime 


1 


in their present capacity as “pro forma de- 
fendants” whatever that may mean. In the 
result therefore, I shall set aside the decree 


dated April 15, 1937 dismissing the suit 
- and order thatthe suit be returned to the 


Tt 


of this appeal. ; 
S. Decree set aside. 


5 PRIVY COUNCIL 
ppeal from the Lahore High. Court- 

May 27, 1941 . i 

© LORD ATKIN, LORD RUSSELL OF KILLOWEN, ` 

Lorp ROMER, SIR GEORGE RANKIN AND LORD 
JUSTICE CLAUSON 
Lala NATHU MAL, RANGWALA— 
APPELLANT - 
versus 
. GOKAL CHAND AND oTHERS— 


RESPONDENTS 

Privy Council—Practice—Findings of fact—Con- 
current findings on question of fact—No interfer- 
ence. 

Where it isa case in which both the Courts in 
` India have reached the same conclusion upon questions 
of fact, and acase in which no reason has been, or 
could be, suggested for a departure by their Lord- 
ships from the course which they normally pursue in 
such circumstances, their Lordships would not inter- 
fere with the concurrent findings on the question of 
fact. 


Messrs. C. S. Rewcastle, K. C. and J. M, 
Parikh, for the Appellant. 


Mr. W.W. K. Page, 
Nos. 1 and 2. 


Lord Russell of Killowen.—This is an 
appeal from a decree (dated June 17, 1938) 
of the High Court of Judicature at Lahore 
which set aside preliminary and final decrees 
of the Subordinate Judge, Amritsar, and 

. ordered that a decree be passed against 
Gokal Chand and Kishen Chand (hereafter 
called the respondents) for the amount 
already realised by the plaintiff (hereafter 


for Respondents 


called the appellant) by the sale of certain 


mortgaged properties. 
On the face of it, and without further 
explanation, this would appear to be a 
strange decree. It would seem to provide for 
the payment to the appellant of moneys al- 
ready received by him. But in fact its effect 
is to reject a claim by him to recover further 


- moneys from the respondents as damages 


alleged to have been sustained by him by 
reason of their alleged negligence as trus- 
tees under a deed of trust dated January 27, 


The relevant facts may be stated thus :— 
The members of a joint Hindu family 
owned three houses and two shops in Amrit- 
Sar, and also carried on business as -mer- 
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chants under the style or firm of Jawala 
Nath-Kanshi Ram. In order to pay trdding 
debts of the firm, the appellant advanced a 
sum of Rs. 50,000 upon the security of a 
mortgage with possession of the three 
houses and two shops, dated October 24, 
1918. After a few years the firm found it- 
self in financial difficulties, and on January 
27, 1922 the family executed a deed o€ trust 
for the benefit of their creditors, by which 
the respondents were appointed trustees for 
the realisation and distribution of the family 
property. The appellant did not execute the 
deed as an assenting creditor. 

On October 6, 1926 the appellant com- 
menced the present suit by a plaint filed on 
that day, against (1) the mortgagors, (2) the 
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trustees, and (3) certain persons who had” 


contracted to buy the shops from the 
trustees, but who were subsequéntly held 
entitled to rescind, ‘and who did rescind 
the contract of sale. By his plaint the ap- 
peliant alleged that the trustees had “pur- 
posely neglected their duty which they did 
not perform,’ and that “hence’’ they were 
responsible for payment of the principal and 
interest under the mortgage. The appellant 
claimed that a decree for'Rs 99,989-11-6 
(which he alleged to be the amount then 
due for principal and interest on the secu- 
rity of the mortgaged property) might be 
passed in his favour against all the defend- 
ants “on the security of and by auction- 
sale of the mortgaged immovable property 
....as well against the persons of the. 
defendants and their other property of every 
description.” He also claimed interest until 
realisation of the decree money “according 
to the conditions entered in the mortgage 
deed.” This suit has been treated in the 
Courts in India as including a claim against 
the respondents for damages for negligence 
inthe discharge of their duties as trustees. 
It was tried by the Subordinate Judge 
who delivered judgment on April 23, 
1928. He held that the question of negli- 
gence by the trustees could not be decided 


ina suit on the. mortgage ; and made the. 


usual preliminary decree in a mortgage 
suit. 

` Jn the same year the appellant proceeded 
to execute this decree by sale of the mort- 
gaged property. 


On-an appeal to the High Court at Lahore, 


that Court set aside the decree of the Sub- ` 


ordinate Judge and remanded the case for 
re-decision after framing additional issues if 

necessary. Particulars of the alleged negli- 

gence were given, and an issue was framed 
as to negligence by the respondents. 
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‘to His Majesty in Council. Their 
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The suit, with this additional issue, came 
on for hearing before the Subordinate 
Judge, who delivered judgment on June 26, 
1936 dismissing the stit against the respond- 
ents with costs. He passed, however, a pre- 
liminary mortgage decree against the 
mortgagor-defendants, notwithstanding that 
the mortgaged properties had already been 
sold. He subsequently (on July 2, 1937) 
passed a final decree in the suit. 
The appellant appealed to the High Court 
at Lahore from both these decrees. The 


“appeals were heard by Bhide and Beckett, 


JJ., who were of opinion, agreeing with the 


‘trial Judge, that the allegations of negli- 


gence had not been established. In view, 
however, of the diffculty of reconciling the 
forms of the decrees undes appeal with the 
fact that the properties had long ago been 
sold, and in view of the fact that in the 
opinion of the High Court the appellant, 
by insisting that he was entitled to relief 


-on the footing of the trust deed had released 
the mortgagors from all 


personal liability, 
the decrees were set aside and in lieu there- 
ofa decree was passed in the form mention. 
ed earlier in this judgment. 

These are the facts relevant to this appeal 
Lordships 
have thought it advisable, indeed necessary, 
to state them, in order to’ make clear the 
true meaning ofthe decree which is the sub- 
ject-matter of this appeal. 

The fate of this appeal then becomes 
abundantly plain. It is a case in which both 
the. Courts in India have reached the same 
conclusion upon questions of fact, and a 
case in which no reason has been, or could 
be, suggested for a departure by their Lord- 
ships from the course which they normally 
pursue in such circumstances, 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should be 
dismissed. The appellant will pay the costs 
of the appeal. 


D. Appeal dismissed, 
Solicitors for the A ppellant :—Messrs. 7. 
L. Wilson & Co. 
Solicitors for Respondents Nos. 1 and 2:— 
Messrs. Sanderson Lee & Co. 
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pany of New York, which the plaintiffs” 
ordered and stored and supplied to the de- 
fendants according to agreement, and which 
the defendants admitted to have received. 
The plaintiffs reserved the right to bring 
another suit against the defendants for losses 
‘Incurred by them on account of goods of 
which the defendants had refused to take 
delivery. The defendants contended that 


Civil Procedure Code (Act V of 1908), s.47—Suit. the plaintiffs had rendered no true account, 


for accounts—Plaintiff applying for attachment 
before gudgment—Agreement between parties embo- 
died in Court’s consent order whereby defendant 
giving certain goods to plaintiff to be sold by latier 
—Plaintiff to keep sale proceeds for appropriating 
towards decree pending the suit and final order re- 
‘gayding same—Agreement held implied that defend- 
ant wasto get fair price for goods delivered and 
credit for that price—Question of fair price held 
could be deczdedin execution, 

Ina suit for accounts filed by the plaintiffs there 
was an agreement between the parties whereby ap- 
plication made by the plaintiff for attachment before 
Judgment were for the time being amicably settled. 
This agreement was recorded by the Court in aconsent 
order and was as follows. “Without prejudice to the con- 
tentions of the parties in this suit or in any other pro- 
ceedings between the parties, the defendants have hand- 
ed over to the plaintiffs the Philco goods as shown in 
two sheets attached These will besold by the plaint- 
ifs and the net sale proceeds kept by the plaintiffs 
pending the disposal of the suit and pending final 
orders with regard tothe same: which will be appro- 
priated towards the decree, if any, passed in their 
favour :”' 

Held, that it could not be said that because the parties 
agreed that certain things should be done ina suit and 
the Court embodied this agreement in an order, and 
a consent issue was raised, the Court was bound in 
its fina] decree to give effect to this agresment or to 
find upon the issue, though the issue did not arise 
on the pleadings. THe sum admittedly received by 
‘the plaintifs by the sale of the gocds delivered to 
them was to be appropriated in satisfaction of the dec- 
ree and therefore the agreement presumed a decree and 
a credit in execution. The agreement implied that the 
defendants were to geta fair price for the goods and 
toget credit for tbis price in execution proceedings if 
not in the suit itself. The question ofa fair sale-price 
and a corresponding credit to the defendants could 
and indeed should be decided by an ‘executing Court 
and hence the Court was wrong in relegating the 
defendants to a separate suit for the decision of the 
question. 36 Ind. Cas. 280 (1), referred to. [p. 628, col. 
2.) 


F. A. against the judgment and decree of 
Dadiba, C. Mehta, J., dated April 4, 1938. 
Mr. D. N. O’Sulivan, for the Appellants. 

Mr. Dipchand Chandumal, for the Res- 
pondents. (i & 

Davis, C.J:—This is an appeal against 
the final decree for Rs. 15,414-0-4 with in- 
terest in a suit filed by the plaintiffs, Messrs. 
Forbes Forbes Campbell & Co. Ltd., forthe 
sum of Rs. 18,605-13-0, with interest from 
date of suit, against Messrs. Rama brothers, 
on, account of wireless sets supplied by the 
plaintiffs tothe defendants from the manu- 
tacturers, the American Steel Export Com- 
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‘had made secret profits, and in other matters 
committed breaches of the agreement, and 
they also reserved the right to bring another 
suit for damages for breach of contract, 
and they. contended that on accounts being 
taken a large sum would be found due to 
them. In appeal before us, however, the 
question in dispute was limited to the 
interpretation and effect of an agreement 
made between the parties whereby applica- 
tions made by the plaintiffs for attachment 
‘before judgment were .for the time being 
amicably settled. This agreement is as 
‘follows : 

“Without prejudice to the contentions of the parties 
in this suit or in any other proceedings between the 
parties, the defendants havehanded over to the plaint- 
iffs the Philco goods as shown in two sheets attached. 
These will be sold by the plaintifis and the net sale 
proceeds kept by the plaintiff pending the disposal of 
the suit and pending final orders with regard to the 


same; which will be appropriated towards the decree, 
if any, passed in their favour.” 


‘and a certain ambiguity in its wording has 
been followed by a certain ambiguity in 
the judgment, so that while it is contend- 
ed by the defandants, who are the ap- 
pellants, that under this agreement 
the Court was to enquire and decide 
‘in the suititself the true value of the goods 
handed over under this agreement by the 


defendants to the plaintiffs, and the price 
“the plaintiffs- should have received, which 


price would be credited to the defendants 
in the accounts in the .suit between the 
‘parties, it is the contention of the plaintiffs, 
now the respondents, that under the agree- 
ment only the price received by the plain- 
tiffs on the sale of the -goods was to be 
taken into account, and that not in the 
suit, but in execution while any further 
claim the defendants might have under the 
agreement should be left to a separate suit. 
It is to be noted that when the defendants 
‘raised in execution of the decree the case 
that the executing Court should decide 
what was the real value of the goods handed 
over by the defendants to the plaintiffs, and 
. what price the plaintiffs should have receiv- 
ed in the sale, which should be credited to 
the defendants the Judge in execution pro- 
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‘ceedings found that the question could 
not on his interpretation of the judgment 
and decree be enquired into and decided 
in execution. It isto be noted that no ap- 
peal.was made against this order in execu- 
tion aS an appeal could have been made 
against an order under s. 47, Civil P.C., 
„and that the defendants on advice or by 
oversight preferred to rely on an appeal 
against the final decree itself. The” order 
dismissing the application to have satisfac- 
tion of the decree recorded was dated May 
12, 1938, and it would appear that by far 
the simplest method of deciding the ques- 
tion in dispute between the parties was by 
an appeal-against.this order. . 

We, however, have an appeal against the 
final decree, and we have to decide whether. 
the learned Judge was wrong in ‘deciding 
despite the consent .order: (1) that the de- 
fendants should not be given credit in the 
suit for the sum the plaintiffs admitted 
they have received on the sale of the goods 
handed over by the defendants to the plain- 
tiffs under theconsent order, and ‘which, 
we are informed, amounts to Rs. 2,994-10-0 
and Rs. 500, and (2) that the Court should 
not in the suit enquire further and decide 
what sum the plaintiffs should have received 
for the goods upon a proper sale and give 
credit to the defendants for this sum in the 
suit. In our view, the learned Judge was 
not wrong in so deciding. In their further 
written statement the defendants claimed 
Rs. 12,000 for goods delivered to the plain- 
tiffs in the following words : 

“7, These defendants claim a sum of Rs. 12,000 in 


respect of the goods given to the plaintifis by the con- 
sent order of the Court,” 


and it is contended that an issue was raised 
to cover this particular point in the follow- 
ing words : ; 

“13. What is the total amount due to the plaintiffs on 
the whole account after giving credit for all the goods 


sold including thegoods given after suit. Particulars 
ofsale after suit to be given ina month.” oO ‘ 
But in his final order dated April 4, 1988, 
the learned Judge in effect struck out this 
issue in the following words : a 
“Issue No. 13—What is the total amount due to the 
plaintifs on the whole account after giving credit for 
all the goods sold including the goods given after suit ? 
Particulers of sale after suit to be given ina month. 
This issue as correctly understood, so far as the re- 
quiréments of this suit are concerned, would be: 
What is the total amount due to the plaintiffs? All 


form part of the issue in this suit,” 


and we are informed that the learned 
Judge meant by this to exclude even the 
sum the plaintiffs admitted to have received 
on account of the gcods sold undér the 
consent crder, for the final decree is for 


RAMA BROTHERS FIRM V. FORBES FORBES CAMPBELL & co. (SIND) 


627 


Rs, 15,414.0-4 only, though in the final decree 
itself this matter is referred to in the fol- 
lowing terms : 

“Whereas by the preliminary decree dated April 29, 
1937, the matter was refereed to the Official Commis- 
siorfer for taking accounts with directions to the Com- 
missioner to find out what was due by each party in 
respect of the foods taken delivery of by the defendants 
considering under separate heads the various charges 
debited by the plaintifis and also the amounts received 
by the plaintiffs for the credit of the defendants,......... 
and also to find on proper account-taking what is the 
amount of the sale proceeds of the goods handed over to 
the plaintifis by the defendants under consent order of 
this Court dated October 31; 1935.” 


and that at one time the ‘learned Judge did 
consider giving the defendants credit for 
what the plaintiffs admitted to have re- 
ceived by sale of the goods handed ovex as 
appears from the following extract in his 
judgment dated March 8, 1938 : 


- “Objection 21,—This objection relates to the ac- 
counts in respect of certain goods delivered by the 
defendant to the plaintiff after.the suit as security for 
the suit claim, and which goods the plaintiff was at 
liberty to sell for and on account ofthe defendant. It 
is contended that the Official Commissioner has not 
found what the plaintiff actually ought to have realized 
reasonably by the sale of these goods. All that the 
Commissionor has done is to proceed on the account as 
given by the plaintiff. The subject is dealt with in the 
Commissioner’s report from line 485 to line 641. It is 
pointed out by Mr. Fatehchand that with regard to the 


“16 sets sold the plaintiff has produced bills showing to 


whom they were sold. Healso relies on Ex. E-2, the 
defendant’s objections dated December 21, 1236, with 
regard tothe account-sales. Mr. Fatehchand’s conten- 
tion in short is that a proper account has not been 
taken either of the dany or of the market prices of 
the goods delivered™to the plaintiff after the suit, 
although directed by the Court to do so. Now, in this 
connection I might refer to the consent order dated . 
October 31, 1935, passed by *Havelivala, J. It reads 
thus: ‘Without prejudice to the contentions of the 
parties inthis suit or inany other proceedings between 
the parties, the defendants handed over to the. plaintiff 
the Philco goods as shown in two sheets attached. 
These will be sold by the plaintiffs and the net sale 
proceeds kept by the plaintiffs pending the disposal of 
the suit and pending final orders with regard to the 
same which will be appropriated towards the decree, 
if any, passed in their favour.’ 


_ It is perfectly clear to me that the question whether 
the plaintiff has or has not realized a reasonable price 
with regard to these security goods cannot be deter- 
mined now. When the plaintiff gets a decree, and the 
decree is sought to be executed against the defendant, 
it will bo open to the defendant to contend that a much 


larger satisfaction should beentered up than what is 


shown in the: account sales produced by the plaintiff. 
Mr. Dipchand consents that whatever amount has been 
received by the plaintiff in respect of these goods as 


‘appearing in their books the plaintiff is prepared to give 


that follows thereafter is surplusage and should not: -2 credit for 


to the defendant „in this suit. With’ 
regard to defendant’s claim for more Mr. Dipchand’s 
contention is that at the worst the plaintiff can be 
regarded as an agent of the defendant or a Receiver 
appointed to s®ll these goods ; that therefore, if the 

laintiff is guilty ofany malfeasance or misfeasance the 
Natan dauh hasa separate cause of action, and that it 
has nothing to do with the cause of action asshownin 
thé plaint. I think that this argument is sound, andil 
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must refrain from going into the question asto what 
amount ought to have been realized. With regard to 
theamount realized asshown iu the plaintiff’s accourt, 
the plaintiff is prepared to give credit in the suit to 
the defendant : and I dongt see how I can help the 
defendant any more than that at present.” | ° 

But in his judgment dated April 4, 1938 
appears the following passage :° 


“Tt must be remembered that the suit is for settle- 
ment ofaccounts asthe accounts between the parties 
stood at the time of the institution of the suit. The 
plaintiffs ordered out goods for the defendants, and pai 
for them as and when the goods, arrived in Karachi. 
For the first twoorthree months the defendants were 
given delivery of whatever goods had arrived and 


bills were submitted which were partly paid. When. 


a disagreement arose between the parties and the 
defendants refused to pay for and take delivery of 
goods ordered on their behalf, contending that they 
were not bound to pay unless and until they had sold 
them and had realised the price of the goods so sold, 
the plaintifis considereg the arrangement between them 
and the defendants as termination by such conduct cf 
the defendants, and came to Court to seek relief in 
respect of what they had already earned by way of com- 
mission and in respect of all the goods taken delivery 
of and not paid for. It was during the pendency of 
the suit that when the plaintiffs applied for attach- 
ment before judgment that by mutual agreement certain 
goods from the possession of the defendants were 
made over to the possession of tho plaintifis with 
the distinct understanding that the plaintifis were 
at liberty to sell these goods, andthe proceeds thereof 
were to be considered asso much satisfaction in exe- 
cution of any decree that might to ae in favour of 
the plaintiffs. In pursuance of the agreement the 
plaintifis have sold certain goods the account of which 
the Offcial Commissioner. was required to take accord- 
ing to the books of the plaintiffs. The Official Com- 
missioner was not asked to determine—he could not 
properly be asked to determine“what was the real 
value or theprice ofthe goods so sold. Under the 
circumstances the insistent demand of the learned 
Advocate for the defendants that the+Court should 
determine whether this isa suit on partial accounts is 
not tenable. The account of the goods sold after the 
breach, whether the breach made by the plaintiffs or 
by the defendants, of the arrangement under which the 
business between the two had started, has nothing to 
do with the original agency account; because these 
goods that were sold after the suit were sold not in 
pursuance of the original agency arrangement- but 
because of the breach of it. With these preliminary 
observatione I shall now take up the issues raised in 
the case one by one and record my findings there- 


on.” 


And, as we have said, the learned Judge, 
struck out Issue No. 13, so faras it related to 
the sale of goods handed over under the con- 
sent order dated October 31, 1933. The ques- 
tion which then arises is, was the learned 
Judge right in doing this? Under-O. XIV, 
r. 5, Civil P. CO., the Court may at any time 
before passing a decree strike out any issue 
that appears to it to be wrongly framed or 
introduced, and the Judge clearly, from his 
order which we have quoted, considered 
‘that so far as Issue No. 13 related to the sale 
of goods under the consent order, made as it 


was in the course of the suit, after its in-- 


RAMA BROTHERS FIRM V. FORBES FORBES UAMPBELL & co. (SIND) 


195 IC 


stitution, was improperly. introduced. Mr. 
Dipchand for the plaintiff-respondents 
argued before us that the only remedy open 
to the defendants under the consent order 
was a Separate suit, and so far as the defen- 
dants claim more than the plaintifis admit, 
the learned Judge appears to have accepted 
this contention of Mr. Dipchand. Earlier, 
in the same judgment, however, he suggests 
that the defendants can raise this question 
‘in execution, but later in the same judg- 
ment the learned Judge appears to find 
that the defendants may be given credit in 
the suit for the sum admitted by the plain- 
tiffs in their accounts under this head, 
though in his final order no such credit is 
given. The plaintiffs, however, in the exe- 
cution application gave credit under this 
head for Rs. 2,994-10-0. Therefore, there 
appears some ground for thé defendants’ con- 
fusion. At one place in the judgment he is 
told he willbe given credit in the suit for 
the amount admitted by the plaintiffs and 
that for the balance he may claim in execu- 
tion though the appropriate remedy would 
be a separate suit. No credit, however, is 
given in the suit though a certain credit is 
given in execution proceedings; and when 
the defendants in execution proceedings 
-raised their claim for the balance of the 
value of the goods sold, the executing Judge 
dismissed the defendants’ claim finding that 
the trial Judge had not reserved this ques- 
tion for decision in execution, having held 
that the question was irrelevant to the suit, 
As we have said, no appeal was filed against 
his order which might well have been the 
simplest means of unravelling this tangle. 
Now, we do not think, as the learned 
Advocate,for the appellant argues, that be- 
cause the parties agreed that certain things 
should be done in a suit and the Court 
embodied this agreemeht in an order, and 
whatis called a consent issue was raised, 
the Court is bond in its final decree to give 
effect to this agreement or to find upon the 
issue. An issue must arise upon the plead- 
ings. The suit concerned the sale of certain 
goods by the plaintifis to the defendants, 
and if the defendants in the course of the 
suit by consent agreed to hand over certain 
of those same goods to the plaintiff in lieu 


_of security for sale and appropriation in 


satisfaction of the decree, we do not, see 
“how such a matter can be properly excluded 
from execution of tne decree in view of 
the wide terms of s. 47, Civil P. C.; and 
-apart from the question whether any credit 
for the sale of the goods should be given in 
the suit itself we think it clear, in spite of 
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the somewhat ambiguous wording of the 
consent order, that if the defendants had 
been told that they would not be given 
credit for the sale price of these goods in the 
proceedings arising out of the suit at all 
but would be forced to institute a separate 
sut, they would have been no party to the 
agreement. But it does not follow that 
credit was to be given under this head in the 
suit itself before the decree was passed. 
Furthermore, we think it clear that if the 
defendants had been told that they would be 
compelled to accept whatever price the 
plaintiffs chose to accept for the goods, and 
that they would not be entitled in these 
proceedings to ‘credit for a fair price but 
would have to institute a separate suit, they 
would not have been a party to this agree- 


ment. It appears to us implicit in the terms ° 


of this agreement that the defendants were 
to get a fair price for the goods and to get 
credit for this price in these proceedings, if 
not in the suit itself, then in the execution 
of the decree. And we think thatas far as 
the learned trial Judge held that an inquiry 
as to the price that should have been 
received for the goods handed over could not 
be ordered in execution and should have 
been made the subject of a separate suit he 
was wrong. 


= Regarding the wide terms of s. 47, Civil 
P. C., the dispute hetween the parties was 
a dispute arising in the execution or satis- 
faction of the decree, and could be inquired 
into and decided in execution. There is little 
authority on this point of inquiry and settle- 
ment of disputes relating to the attached 
property inexecution proceedings. One case 
however, relating to the misappropriation of 
the attached property by judgment-creditor 
and an inquiry and settlement of the dis- 
pute in: execution is Gajadhar v. Arjun 
Das, 36 Ind. Cas. 280 (1). -Further more, 
under s. 47, Civil P. C., the executing 
Court could have treated these particular 
proceedings as a suit though there seems no 
reason why it should have done so. There- 
fore, our view on this case as argued before 
us is that this question of a fair sale-price 
and a corresponding credit tothe defendants 
could and indeed should be decided by an 
executing Court. How far this can avail the 
defendants in view of the order of the exe- 
cuting Judge dismissing the defendants’ 
claim on May 12, 1935, we are not now con- 
cerned to inquire. We observe that while 
the defendants in para. 7 of their further 
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written statement claimed Rs. 12,000 under 
this head, in their application under O. XXI, 
r. 2, Civil P. C., they place the invoice value 
of the goods at Rs. 10,855 and the market 
value at Rs. 20,716, ang state that they are 
being allowed credit for ouly Rs. 4,194-10-0. 
‘We presume that this latter sum refers to 
some credit item in the account in excess of 
Rs. 2,999-14-0 for which the plaintiffs give 
credit in their execution application. But 
this decision leaves the decree untouched 
and gives little satisfaction to the appellants. 
The appellants wish us to modify the decree 
and decide that in the suit itself credit 
should be given to them for the sums admit- 
tedly received or which should have been 
received by the plaintiffs on the sale of the 
goods handed over as security. 

But we do not think we have a case here 
where a claim is admitted in part and money 
is paid into Court. A proper interpretation 
of the consent order is, we think, that the 
sum admittedly received by the plaintiffs 
was to bes appropriated in satisfaction of 
the decree and this presumed a decree. It 
presumes a credit in execution as the plain- 
tiffs gave credit in execution and not a credit 
in the suit itself. Moreover, the defendants 
refused to accept this sum admitted in any 
way in satisfaction of their claim. On 
accounts they claimed a large sum due to 
them. Besides we do not think this is in 
accordance with the proper construction of 
the agreement Ex. 3. We think this agree- 
ment was properly interpreted by the res- 
pondents when they gave gredit for nearly 
Rs. 3,000 in the execution application, apart 
from the question whether the respondents 
hadto account for what they should have 
received as proper price, as distinct from 
what they did receive. We do not think, 
therefore, we should interfere with the judg- 
ment of the trial Judge. It willbe for an- 
other Court, if the appellants apply, to 
decide whether time can be saved by this 
appeal or should be extended so as to enable 
them to appeal against -the order of the 
Judge in execution. We think; therefore, it 
follows the appeal must be dismissed with 
costs and we order accordingly. 


S. Appeal dismissed. 
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- versus ; ` 
KING-EMPEROR—COMPLAINANT— 
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Criminal trial—Judgment—Age of accused in a 
murder case—Duty of Sessions 
=—Disappearance of accused after occurrence—No 
explanation—Point to be taken in favour of prosecu- 
tion—Criminal Procedure Code (Act V of 1898), 
8..164—Practice of getting witnesses-examined under 
s. Wt, how far justified~Penal Code (Act XLV of 


‘1860), ss. 149, 34—Déstinction: between s. 149 and 


_ 8. 34 — Constructive liability under s. 149. 

Where the person @ncerned has been sentenced to 
death, itis important to ascertain his age correctly, so 
far as that may be possible, and -the Sessions Judge 
should- clearly indicate his own opinion if there is 
any doubt on the point. The question of age is of 
particular importance where it has .been contended that 
a young man of only 19 is not likely to have organis- 
ed and directed the offences of which he and the 
others have been found guilty. [p. 631, col. J.] 


Disappearance of the accused after the occurrence — 


is @ circumstance which, in the absence of any 
plausible explanation might be taken into considera- 
tion-;against them. The failure of the accused to put 


forward any explanation must, therefore, be ` regarded - 


as a point in favour of the prosecution. At the same 
time it would be more satisfactory if the Magistrate 
or the Sessions 


disappearance. [p. 682, col. 1.] 


„No doubt the fact that the Police have considered it 
necessary for the statement of a witness to be record- 
ed under s. 164, Criminal P. C., suggests that they do 
not consider him-altogether a reliable witness: that is 
to say they apprehend that he may be tampered with. 
But there is no objection to the procedure being fol- 
lowed in ‘appropriate’ cases. Village witnesses are 
peculiarly susceptible to local influences. Where all 


of the persons accused in the first information report: 


have disappeared from the village immediately after 
the occurrence, it is by no means improbable that some 
attempt would be made by one or more of them to 
tamper with the witnesses while the accused are still 
at large. There is no objection in these circumstances 
to the Police sending the witnesses to have their 
statements. recorded by the Magistrate under s. 164, 
The precaution is a very natural one. It isthe onl 
legal method by which the stafements made by the 
witnesses ab anearly stage in the investigation can 
afterwards be proved at the trial by the prosecution, 
and then only for the purpose of corroboration. But i 
does no doubt help to deter witnesses from changin 
their stories subsequently-and to this extent its effect 
is In our opinion salutary. 175 Ind. Cas. 716 (1), com- 
mented upon. [p. 634, col. 2; p. 635, col. 1.] 

Theré is a clear distinction between s. 34 and s. 149, 
I. P. C. There is a difference between object and in- 
tention, for though their object is common, the inten- 
tion of the several members of an ùnlawful assembly 
may differ and indeed may .be similar only in respect 
that they are all unlawful, while the element of parti- 
cipation in action, which is the leading feature of 5. 34, 
is replaced in s, 149 by membership of the assembly 
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2883 Judge questions the accused under. 
s. 342, Criminal P. C., particularly with regard to their. 


1951C 


at the time of the coinmitting of the offence. 85 Ind - 
Cas. 47 (6), relied on. [p. 636, col. 1.) 

Onée an assembly has become unlawful then all 
things done inthe prosecution of the common unlawful 
object of that assembly are chargeable against every: 
member thereof. The liability of every member ex- 
tends not only to the acts intended by all to be done, 
but also to those offences which are likely to be com- 
mitted in achieving the common object. 182 Ind. Oas. 
900 (7) and 193 Ind. Cas. 666 (8), relied on.” [ibid.] 

[Case-law referred to.] : 

Whete the common object of the assailants was to 


_ attack, it cannot besaid that only some of the accused 


should be found guilty under s. 302 read with s. 149. 
[2b2d.] : 
Cr. As. against the order of the Sessions 
Judge, Unao, dated May 15, 1941. 
Messrs. H. G. Walford and H. D. Sinha,’ 
for the Appellant. ' l 


The Govt. Advocate, for the Crown. 


Judgment.—The eleven appellants in’ 
this case kave been convicted under s. 147: 
and s. 302 and 325 read with s.° 149..of the 
I. P. C. They have all been sentenced to: 
two years’ rigorous imprisonment under 
s. 147 and to seven years’ rigorous imprison= 
ment under s. 325 read with s 149. Under 
s. 302 read with s. 149 Parmeshar Din has: 
been sentenced to death, while the other ten 
appellants have each been sentenced to trans- 
portation for life.” The reference in con- 
firmation of the death sentence is also before 
us 


With the appellants were tried three other 
men named Nattha and his son Badlu, who 
are Barhais by caste, and a Brahman named. 
Hira Lal.’ These three men were acquitted 
by the Sessions Judge. Another man named 
Sheo Nath, son of Hira Lal, died during the 
trial. 

Of the eleven appellants four are Brah- 
mans, six are Pasis, and the eleventh, Angnu 
is a Teli. The four Brahmans are Parmeshar 
Din, Madho, Badri and Bachan. °‘“Madho 
and Bachan are. brothers and Badri is their 
cousin. l 

The Pasis are Shiva Adhar and Paragi, 
who are brothers, their uncle Nokhey, and 
Mahabir, Raghubar and Puttu, who belong- 
ed to the same family as Nokhey. < 

Parmeshar Din, who has been sentenced 
to death as having organised and directed 
the offences of which the appellants were 
found guilty, isa young man. His age is 
given in the Magistrate’s record as 25 years, 
but in the record of the Sessions Judge as 
only 19 years. No explanation of this ap- 
preciable difference is to be found on the 
record. Usually in such cases the. reduction 
in age is made by the accused himself in the 
Sessions Court, but it would have been more 
satisfactory if the Sessions Judge had indi- 
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ated whether the age shown by him was 

what this appellant himself gave out, or 
was the Session, Judge’s own estimate rom 
Parmeshar Din’s appearance. As the record 
stands, however, it must, we think, be pre- 
sumed that Parmeshar Din stated in the 
Sessions Court that he was 19 years, having 
previously stated in the Magistrate's Court 
that he was 25. ‘In cases of this kind, par- 
ticularly where the’ person concerned has 
been sentenced to death, it is important to 
ascertain his age correctly, so far as- that 
may be possible, and the Sessions Judge 
should clearly indicate his own opinion if 
there is any doubt on the point. In the 
present case the question of age is of par- 
ticular importance because it has been con- 
tended on this appellant’s behalf that a 
young man of only 19 is not likely to haves 
organised and directed the offences of which 
he and the other, appellants have been found 
guilty. 

The fifteen accused persons named above 
were all implicated by a man named Vishnu 
(or Bishun) in an oral report made by him 
at the Hasanganj Police Station inthe Unao 
District at 6-10 p. m. on October 22, 1940. 
Vishnu is a first cousin of -Gajodhar Prasad, 
father of the appellant Parmeshar Din. 

Vishnu commenced his report by saying 
that there had been a partition case between 
himself, Sadasheo (who is his uncle) and 
Gajodhar Prasad and Arjun Prasad. Arjun 
Prasad is Gajodhar Prasad’s brother, and 
therefore, another first cousin of Vishnu. 
Vishnu proceeded to say that asa result of 
this partition the land of Sadasheo had 
fallen under the cultivation of Gajodhar 
Prasad and Arjun, that is to say as his ten- 
ants. Gajodhar and Arjun did not pay 
their rent and consequently Sadasheo was 
compelled to sue them. Sadasheo obtained 
a decree and in execution of that decree on 
the previous day the gurk amin had attached 
the ukh (sugarcane)’ of Gajodhar, and 
Arjun. s- 

7 Other causes for enmity between Sada- 
sheo on the one hand. and Gajodhar on the 
other were also mentioned by Vishnu in his 
report. He said that there had been litiga- 
tion ‘between the two asa result of encroach- 
ment:by Gajodhar upon some land of Sada- 
sheo, and some time ago Gajodhar and his 
brother Arjun had beaten Sadasheo which 
had led to proceedings in Court: 

On the morning on' which the report was 
made, this is to say, at about: 8 or 9 A. M. 
on October 22, Vishnu had been working in 
the fields with Sadaskeo, his son Ram Sarup, 
and their servants, Lachman, Dwarka and 
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Gulab, when the fifteen accused persons, to 
whom he referred as the “lathbands” of the 
village came up. They all Vishnu said, be- 
longed to the party of Gajodhar. Parmeshar 
Din, Gajodhar’s son, had called upon them 
to kill Ram Sarup and Sadasheo. Upon this 
Parmeshar Din himself and four other ac- 
cused,Puttu*Raghubar, Sheonath and Madho, 
began to beat Ram Sarup with lathis, 
while the rest attacked Sadasheo with lathis? 


‘Vishnu, Ram Sarup and Sadasheo raised an 
“ alarm and. four, persons, namely, 


Himman 
Teli, Arjun Prasad, Bhola Pasi, and Sewan 
Pasi arrived on the spot, together with many 
other persons. Of these four witnesses named 
by Vishnu, Arjun Prasad is, as already men- 
tioned, the brother of Gajodhar Prasad. They 


all, with the,exception of Bhola Pasi, gaye 


evidence in support of the “prosecution 
case. + . a n : 

Vishnu concluded. his report’ by saying . 
that Ram Sarup had died on the: spot; while 
Sadasheo had received serious injuries. He 
had left the corpse of Ram Sarup in the vil- 
lage. Finally he said that it was Gajodhar 
Prasad who had caused his men to kill Ram 
Sarup. = , 

With reference to this last statement it 
may be noted that Gajodhar Prasad himself 
was not alleged to have been present at the 
occurrence and there is some evidence 
thét he was away from -the village at the 
time. ` < 
The report was made in the presence of 
the Second Officer, at the Hasanganj Police 
Station. He left at once for the village 
Mirzapur Bhanbhau where the occurrence 
was alleged to have taken place. It is 
eight miles from the Police Station.. The 
Sub-Inspector held an inquest onthe corpse 
of Ram Sarup and sent it for post mortem 
examination to Unao. He also sent Sadasheo 
to the Hasanganj dispensary for- medical 
examination and treatment. He examined 
all the alleged eye-witnesses on the night of 
October 22, with the exception of Himman, 
Sewan and Sadasheo. These he examined 
the next day. . 

This Sub-Inspector also searched for all 
the ‘fifteen accused on the night of Octo- 
ber 22, but was unable to find any. The 
judgment shows how and when each accused 
was arrested or gave himself up. It will be 
seen that while Nattha, Nokhey, Paragi, 
Hira Lal and Mahabir were arrested either 
on October 23 or 24, the remaining accused 
were not to be found until November or 
December. 

Proceedings were taken against. some of 
them as absconders. .No explanation was 
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given by any of the accused for their dis- 


appearance after the occurrance, except in 


the case of Mahabir who stated in the Ses- 
sions Court that he was in another village 
ten miles from the scene of the occurrance 
at the time when it took place. But he pro- 
duced no evidance to prove this. 

All thé accused were represenfed by Coun- 
sel, and it must be presumed that their 
Counsel were aware that their disappearance 
after the occurrence was a circumstance 


which, in the absence of any plausible ex- ` 


planation might be taken into consideration 
against them. The failure of the accused to 
put forward any ‘explanation must therefore, 
be regarded as a point in favour of the pro- 
seculion. At the same time we consider that 
it would have been more satisfactory if the 
Magistrate or the Sessions Judge had ques- 
tioned the accused particularly with regard 
to their disappearance. Section 342 of the 
Criminal P. C., provides that for the purpose 
of enabling the accused to explain any cir- 
cumstances appearing in the evidence 
against him, the Court may, at any stage of 
any enquiry or trial, put such questions to 
him as the Court considers necessary; and 
though this gives the Court a discretion, it is 
generally expédient that an accused person 
should have his attention drawn to circum- 
Stances which appear to strengthen the pro- 
secution case against him, so that he may 
be expressly given an opportunity of ex- 
plaining them. In the present case not only 
did the Sessions Judge not question the ac- 
cused about their disappearance after the 
occurrence but he does not appear to have 
ot their disappearance into consideration 
at all. 

The post mortem examination and the evi- 
dence of the Civil Surgeon of Unao show 
that no less than twenty one injuries were 
found on Ram Sarup’s person. These in- 
cluded a rupture of the spleen and three rib 
fractures. Ram Sarup’s death was due to 
multiple injuries, hemorrhage and shock. 
Ram Sarup was a young man of about 24 
years of age. The injuries were spread all 
over the head body, arms and legs. 

The injury report of Sadasheo shows only 
twelve injuries, of which all-but one were 
simple. The grievous injury consisted óf a 
simple fracture of both bones of the left 
forearm. But although it would at first 
sight appear that Sadasheo’s injuries were 
less numerous than those of his son, we find 
that as many as twelve contusions are col- 
lected under one item. These twelve con- 
tusions were’ all over the back from the 
shoulders to the hips: Consequently in re- 
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ality Sadasheo’s injuries were more numer 
ous than those of Ram Sarup, and it would 
seensthat he might have been more seriously 
injured had he been lying in a different posi- 
tion. ; 

The prosecution story as told by Vishnu in 
his first information report was repeated at 
the trial by the eight eye-witnesses referred 
to, namely, Vishnu himself, Sadasheo, 
Dwarka, Arjun Prasad, Lachman, Himman, 
Sewan and Gulab, and there is little dif- 
ference to be found in their stories. 
apparent discrepancy on which the defence. 
have relied for the purpose of arguing that 
many of these witnesses were not present on 
the scene of the occurrence at all is that 
Arjun Prasad deposed that he did not see 
Vishnu. But Arjun Prasad did not say that 
the did not see Vishnu at the scene of the 
occurrence at all. He said that he did not 
see him thtre at one particular stage. He 
himself was at some distance from the places 
where Ram Sarup and Sadasheo were being 
attacked, and he said that when he himself 
was threatened by the assailants he went 
home, leaving the. accused assaulting their 
victims. At that time he saw some’ of the 
other witnesses but he did not see Vishnu 
there “at that time”. (After considering the 
evidence the judgment proceeded). On the 


` whole, therefore, on a consideration merely 


of the stories told by the eye-witnesses, we 
cannot find any good reason for doubt- 
ing the truth of the prosecution case gener- 
ally. 

We have, however, to consider the ques- 
tion whether all the accused or rather all 
the appellants took part in the occurrence. 
The Sessions Judge acquitted three of the 
accused namely, Nattha, Hira Lal and 
Badlu, because some of the eye-witnesses 
denied their presence, and because they 
had little motive for participating in the 
riot. The Sessions Judge also rejected 
the evidence of the eye-witness Dwarka 
because of certain contradictions in his 
statements before the Committing Magis- 
trate, in the Sessions Court and his attempts 
to prevaricate. 

The Sessicns Judge also rightly took into 
consideration thedelay which undoubtedly 
occurred in making the report. The report 
was made after about eight hours al- 
though the Police Station was only as many 
miles -from the village. Vishnu was ques- 
tioned about the delay and he admitted 
that mstead of going straight tothe Police 
Station he went tothe adjoining village of 
Sirauli which is about one mile away. He 
took a man named Pohkar -Gamel from 
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there with him to the Police Station and 
some delay was caused- because Pohkar 
Gamel could not be found at first. I is 
not quite clear why he wanted to take this 
man withhim, but Vishnu does not appear 
to have been expressly questioned about 
this. Vishnu was asked if he had not gone 
to Sirauli to consult three zamindars named 
Sheo Adhar, Sheo Balak and Sheo Narain, . 
and he denied this, but the Sessions Judge 
thought that he might have done so. 

One of the chief arguments put forward 
on behalf of the appellants is that they or 
some of them were implicated at the in- 
stance of these zamindars. Butit is to be 
noted that there is no suggestion that any 
of these zamindars came to the village of 
Mirzapur Bhanbhau after the occurrence 


or that after consulting them Vishnu him- ° 


self returned to the village. It would seem 
to follow, therefore, that if the cafe was in 
any way concocted by Vishnu he must have 
tutored the eye-witnesses before he went 
from his village to Sirauli, and in this case 
there would have been little point in con- 
sulting the zamindars. It is also to he 
noted that most of the eye-witnesses were 
examined by the Second Officer of the 
Hasanganj Police Station the same evening, 
and it would not have been possible for 
Vishnu tohave returned to his village after 
making the report and to have tutored the 
witnesses then before the arrival of the 
Sub-Inspector. On the whole, therefore, we 
do not think that, although there was un- 
doubtedly some delay in Vishnu’s depar- 
ture for the Police Station, this delay is 
very suspicious, nor do we think that the’ 
report embodies what Vishnu was told by 
the zamindars to say rather than what 
actually occurred. 

Most of the accused said that they had 
been implicated on account of enmity; as we 
shall presently show there is good reason 
for thinking that some at least of the ap- 
pellants had been on bad terms for a long 
time with some of the prosecution witnesses; 
but it has also to be considered whether 
it was not on account ofthe enmity bet- 
ween these appellants on the one hand and 
Sadasheo and his supporters or servants 
on the other that Sadasheo and his son were 
attacked. 

The Brahman and Pasi accused were re- 
presented by different Counsel, while the 
Teli Angnu was represented by a third 
Counsel. In cross-examination a motive 
was suggeted by the learned Counsel for 
the Brahman accused which, if true, might 
indicate that only the Pasis were concerned 
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in the assault. The suggestion was that the 


‘deceased Ram Sarup had been discovered 
‘on the morning in question in illicit inter- 


course with the wife of the appellant Maha- 
bir and that he, and hjs father were attack- 
ed if consequence by the Pasis. This sug- 
gestion was Rut to two of the prosecution 
witnesses, Vishnu and Sadasheo, and was: 
categorically denied by them. The sugges- 
tion was not made at all by any of the 
appellants in their statements either in the 


“Magistrate’s Court or in the Sessions Court. 


It has been argued that the suggestion finds: 
some support in the evidence of the Second 
Officer, Pt. Ram Swarup, who commenc-: 


‘ed the investigation, and also in the evi- 


dence of the Station Officer, Pt. Suraj 
Narain Tewari, who relieved the Second 
officer on the evening of October 24. Pt. 
Ram Swarup stated that hé called Mahabir’s 
wife on October 24, 1940, after Mahabir's 
arrest. He denied that Mahabir and his 
wife had been with him since the night of 
October 22. It appears that on October 24,. 
he sent a report asking that Mahabir'’s 
confession might be recorded and the Ma- 
gistrate’s note on the back of this report. 
(Ex. H) shows that Mahabir at first ex- 
pressed a wish to confess, but after being 
given two days for reflection changed his 
mind. 

The Station Officer was asked whether he 
had also examined Mahabir’s wife and he 
answered this question in the affirmative. 
He further stated that the information given 
by Mahabir’s wife was borne in mind dur- 
ing the investigation of the case. 

Mahabir’s wife was not a witness in the 


case, and there is nothing to show what in- 


formation was given by her. We are quite 
unable on the basis of this evidence to find 
that there is any substance in the sugges- 
tion that the riot occurred as the result 
of the misconduct of Ram Sarup with this 
woman. Had there been any foundation 
for the suggestion we have little doubt that 
it would have been made by one or other of 
the appellantsin their statements in Court, 
and we have also little doubt that Mahabir's 
wife would have been produced as a wit- 
ness. À 

Tt has been argued that the theory finds 
some support in the absence ofany other 
motive for the assault so far as the Pasis 
are concerned. But we shall show later in 
a review of the documentary evidence pro- 
duced by the .appellants that some of the 
Pasi accused or their relatives had on 
previous occasions sided with the Brahman 
appellantsand the absence of any specific 
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motive in the case of the Pasis is not there- 
fore, we think, material. 

_ So faras the motive alleged in the first 
information report is concerned we have very 


clear evidence, not qnly in, the depositicns 
of Vishnu and Sadasheo, but also in*the 


statement. ofthe Qurk Amin, Izahar Mo> 


hammad, who attached the sugarcane crop 
‘on October 21,1940. He-.stated that this 
Sugarcane crop was attached in two exe- 
cution cases in which Sadasheo was the 


decree-holder and Gajodhar Prasad“ and’ 


Arjun Prasad judgment-debtors. ° The qurk 
amin further stated that he had not met 
either of the judgment-debtors that day in 
the village. The field had been pointed out 
to him by Sadasheo and put in charge of 
a man named Bachan, who is one of.the 
appellants in the case. 
qurk amin state, had been supplied by 
Parmeshar Din, Gajodhar Prasads son. 
It appears from the evidence of this 
gurk amin that ~Gajodhar Prasad himself 
had gone to Unao. Itis no doubt a possi- 
bility that different motives may have in- 
. fuenced different accused. There is this 
clear motive in the case of Parmeshar Din, 
with whom the other Brahman appellants 
probably synipathised. Even if the Pasis 
had another motive it doesnot follow that 
they alone took part in the assault. Persons 
who had different ‘reasons for enmity with 
Ram Sarup and his father may have made 
common cause against them. 

_ No defence witnesses were called by the 
appellants but a substantial volume of docu- 
mentary evidence was produced by the 
defence showing what the relations bet- 


ween the parties or their witnesses had been. 


for many years past. Only a portion of this 
documentary evidence was referred to in 
arguments, and there is little reference to it 
in the judgment of the Sessions J udge. We 
have however, examined it with some care 
In order to ascertain whether there is. any 
likelihood of any. of, the appellants having 
been implicated falsely, (After considering 
the documentary evidence at some length 
the judgment continued). na. oe 

Our general conclusion from this docu- 
mentary evidence is that it does not cast 
any real doubt on the prosecution story. 
It is clear that-members of Parmeshar Din’s 
family have been on bad terms for many 
years. It is also clear that each have their 
partisans in the Pasi community. We can 
find no reason on a review ofthis evidence 
to think that the prosecution story against 
both Brahman and Pasi accused or, we may 
add, against Angnu Teli, is false, 
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‘Some legal points were'- raised by the 
learned Counsel for the appellants. They 
are points of some importance and deserve 
considération, particularly in view of certain 
rulings to which we` were, referred. It 
appears that all the eye-witnesses were sent 
by the Police to have their statements re- 
corded under s. 164 of the Criminal P. C. and 


„it was argued by the learned defence 


Coungel that this of itself, besides being 
unfair, was sufficient to.throw doubt upon 
their evidence. We were referred on this 
point to the case of Emperor v. Manu Chik 
(A. I. R. 1938 Patna 290) (1). In this case 
the Patna High Court expressed the view 
that a statement of a witness obtained 
under s. 164 always raises a suspicion that 
it has not been voluntarily made. It was 


This supurdar the *added that the section was not intended to 


enable the Police to obtaina statement from 
some persbn and as it were to put a seal on 
that: statement by sending in that person to 
a Magistrate practically under custody, to 
be examined before the judicial enquiry or 
trial, and therefore compromised in his evi- 
dence when judicial proceedings are re- 
gularly taken. Weare not ourselves pre- 
pared unreservedly to endorse this View. 
No doubt the fact that the Police have 
considered it necessary for the statement 
ofa witness to be recorded under s. 164 
suggests that they do not consider him alto- 
gether a reliable witness: that is to say they 
apprehend that he may be tampered with. 
But we can see no objection to the proce- 
dure being followed in appropriate cases. 
and we do not know with what other object 
‘this provision was made in s. 164. Village 
witnesses are peculiarly susceptible to 
local influences. In the present case we find 
that all of the persons accused in the first. 
information report disappeared from the. 
vilage immediately after the occurrence, 
and it was therefore by no means impro- 
bable that some attempt would be made 
by one or more of them to tamper with 
the witnesses while the accused were still 
at large. Wecansee no objection in these 
circumstances to the Police sending the wit- 
nesses to have their statements recorded by 
the Magistrate unders. 164. The precaution 
isa very natural one. Itis the only legal 
method by which the statements made by 
the witnesses atan early stage in the investi- 
gation can afterwards be proved at the trial 
by the prosecution, and then. only for the 
purpose of corroboration. But it does no. 
doubt help to deter witnesses from changing 


(1) AIR 1938 Pat. 290; 175 Ind. Cas. 716; 4B R 
626; 11 RP 11; 39 Cr. LJ 635. | 
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their stories subséquently and to this extert: 
its effect is in our opinion salutary.” 

We were next referred to a recent cate of 
this Court, King-Emperor v. Gaya Prasad, 
(1941 O..W. N. 852) (2), where it was observed 
by a Bench of this Court, of which one of us 


was a member, that where certain witnesses ~ 


had been disbelieved on material “points as 
regards some accused, it would be, to say 
the least, unfair to accept the remeining 


portion of their evidence as regards other, 


accused. Wedonot think that this prin- 
‘ciple is applicable in the present case. In 
‘Gaya Prasad’s case (2), there was over- 
whelming evidence given by certain witnes- 
‘ses against a number of accused, of having 
‘organised the attack and having committed 
riot and incendiarism and other overt acts. 
‘The Assistant Sessions Judge disbelieved? 
‘the evidence and acquitted the accused. 
‘The Govt. selected four persons only out of 
43 accused against whose acquittal the 
appeal was filed as they were the alleged 
assailants of the Police party. ‘In . these: 
circumstances the Bench remarked that it 
‘would be unfair to accept the evidence of 
those witnesses again the four persons while 
their evidence was rejected by the Assistant 
‘Sessions Judge and his decision was ac- 
quiesced in by the Govt. by not filing an 
appeal. 

It was also argued that an offence under 
s. 302, read with s. 149 had not been estab- 
lished against any of the appellants because 
it was not proved that they intended to cause 
Ram Sarup’s death or knew that his death' 
was likely to be caused. In Bhagwat Singh 
y. Emperor, (A.I. R. 1936 Pat. 481) (3), the 
Patna High Court held that in construing 
s. 149 a question arises whether a member 
of the assembly is guilty necessarily of the 
Same offence as the principal offender or 
whether itis to be determined, with refer- 
ence to the facts of the case, what offence 
the members must have known to be likely 
to be committed and whether, if such offence 
isa minor offence, they should be convicted 
accordingly. The latter construction, it was 
said, appears to be more in accordance with 
the intention of the Legislature on a reading 
of the words of the section. - : 

A similar view was taken by a Bench of 
this Court in Raghunandan v. King- 
Emperor, (11 O. W. N. 1456) (4). According 

(2) 1941 O WN 852; 194 Ind. Cas. 557; 19410LR 
493; 42 Cr. L J 595;14 RO 26. 

(3) AIR 1936 Pat. 481: 162 Ind. Cas. 563; 17 P L 
T 350; 2 BR 471; 8 RP 549; 37 Cr.L J 630; (1936) 
Or. Cas. .798. f NA 

(4)11 0 W N 1456; 153 Ind. Cas. 96; 7 R 0,296; 36 
Or. LI 268; A I R 1935 Oudh 52; (1935) Cr. Cas. 97. 
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to the headnote in this case— 

“ Where the common object of an unlawful assemb- 
ly is only to beat the members of the opposite party 
and, during the prosecution of this object, one of them, 
on the spur of the moment ahd without premeditation, 
thrusts aspear into the apdomen of a member of the 


spree party and kills him, the -other members of 
t 


e unlawful assembly cannot be held guilty of murder 
under s. 802 read with s. 149, I. P. 6. Inasmuch as 
even considering the fact that some of them were arm- 
ed with spears, the murder cannot be said to have 
been committed ‘in prosecution of the common object of 
the assembly and the other members of the assembly 
cannot be imputed with a knowledge that murder was 
likely to be* committed in the prosecution of their com- 
mon object.” Š 
Reference was also made to. another case 
of this Court King-Emperor v, Sat Narain, 
(1935 O. W. N. 343) (5). In this case seven 
accused made a deliberate attack upon one 
man and ultimately caused his deaths by ` 
fracturing his ribs and rupturing his spleen 
and inflicting three injeries on his head 
which left, him unconscious and which might 
have also resulted in his death. Altogether 
24 injuries were inflicted on the deceased, 
about 20 of them being inflicted after the 
deceased had fallen down and was uncon- 
scious. This was a case of a Govt. appeal 
against the acquittal of ‘the accused under 
s. 302 read with s. 149, and their conviction 
under s. 325 read with s. 149. A Bench of 
this Court allowed the Govt. appeal to the 
extent of finding the accused guilty under 
s. 304, though at the same time they did 
not expressly hold that they were not guilty 
under s. 302. They said that— -e 
“Even if it be assumed that the accused had noine 
tention of committing wilful murder of the deceased, 
still the fact that they inflicted 24 injuries On the de- 
ceased, about 20 of them Being inflicted after the 
deceased had fallen down and was unconscious, show- 
ed that they beat him with the intention.of causing 
such bodily injuries as were likely to cause his death, 
or with the knowledge that they were likely by such 
acts to cause his’ death, and that all the accused were, 
therefore, guilty of aùn- offence under s. 304. if not of 
the offence of wilful murder punishable under s. 302, 
of the I, P.C.” | : : 
Reference was made to certain other cases 
of this Court on the point of constructive 


- liability; but these were cases where .s. 34, 


and not s. 149 was applicable. A clear dis- 
tinction between these sections was laid down 
by their Lordships of the Privy Council. in 
Barendra Kumar Ghose v. King-Emperor, 
(L. R. 521. A. 40) (6), at 52. Their Lord- 
ships observed that there is a difference bet- 

(5) 1935 OW N 343; 154 Ind. Cas. 808; 36 Cr. L 


J 573; TRO 500; AIR 1935 Oudh 381; (1935) Cr. 


Cas. 841; 

. (6) 52 I A 40 (52); 85 Ind. Cas. 47; 29 CW N 
18i; AIR 1925P C1; (1925)M W N26; LR6 A 
(P © 1; 26 P°L R 50; 27 Bom. IR 148; 6 P LT 169; 


33 A LJ314:41 O LJ 240:48 ML J 543,10 WN 


935; 3 Pat. LR 1 Cr.; 52 C 197;26 Cr.L J 431 
(PC). | ie ane 
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ween object and intention, for though their 
object is common, the intention of the several 
members of an unlawful assembly may 
differ and indeed may be similar only in 
respect that they ara all unlawful, while 
the element of participation in action, wlfich 
is the leading feature of s. 33, ig replaced in 
s. 149 by membership of the assembly at the 
time of the committing of the offence. l 

The correct view of the law relating to 
constructive liability under s. 149 is in our 
opinion laid down by the Lahore High Court 
m Rahman v. The Crown, (I. L. R. 20 
Lahore 77) (7), and in the Crown v. Ramji 
Lal, (I. L. R. 21 Lahore 554) (8). The first 
part of the headnote of the first case reads:— 
' “ Held, that once an assembly has become unlaw- 
ful then sil things done in the prosecution of the com- 
mon unlawful object of that assembly are chargeable 
against every member thereof. The lability of every 
member extends not only to the acts intended by all 


to be done. but also to those offences which are likely 
to be committed in achieving the common object.” 


It was also contended in the present case 
that on the evidence, while some of the 
appellants might be found guilty under 
s. 302 in respect of the death of Ram Sarup. 
others could only be held guilty under s. 325 
in respect of the injuries inflicted on Sada- 
sheo. The witnesses generally say that af 
the fifteen accused persons five attacked 
Ram Sarup, while the remaining ten attack- 
ed Sadasheo. Some witnesses, however, say 
that seven attacked Ram Sarup and the 
other Sadasheo, Dwarka reconciles this by 
saying that Ram Sarup was first attacked 
by seven accused, but afterwards two of 
these joined the seven other accused who 
were attacking Sadasheo. 

The witnesses are, however, agreed that 
all the accused came in a body and that Ram 
Sarup was first attacked by Parmeshar Din. 
We have no doubt, therefore, that the com- 
mon object of the assailants was.to attack 
both men, and this was the common 
object alleged in the charge. We are not 
able, therefore, to accept the contention that 
only some of the accused should be found 
guilty under s. 302, read with s. 149. 

There remains the question whether the 
capital sentence imposed on Parmeshar Din 
should be upheld, or whether the same 
Sentence should not be imposed under 
s. 302 in his case as in the case of 
the other appellants. The Sessions Judge 
found, as we have stated that Parmeshar 
Din alone was primarily responsible for the 
death of Ram Sarup, as he had organised 


(7) 20 L 77; 182 Ind. Cas. 900; A IR 1939 Lah, 
245; 41PL& 443; 12 R L 83; 40 Or. L J 712, 
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(8) 21 L 554; 193 Ind. Cas. 666; AI R1941 Lah. 


` 117; 42 Cr. L J 475; 13 R L494. 
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and directed the assault and the rest of the 
accused were tools in his hands. There 1s 
certdinly some support for this view, and we 
are not prepared to say that the Sessions 
Judge had no justification for taking 1t.. 
But there are some other considerations. 
There is first of all the question of his age. 
which has not been cleared up and if he was 
only 19 years of age there is certainly some 
doubt e whether he took a leading part in 
It is true that some of the pro- 
secution witnesses attributed such a part to 
him, and indeed say that Parmeshar Din 
cried out that Ram Sarup and Sadasheo 
should be murdered because “they always 
picked quarrels and created mischief”. But 
we do not think that we should place much 
reliance on statements of this kind. Most 
tf the other appellants are considerably 
older men, that is, if Parmeshar Din is only 
19, and itis not improbable that they are 
as much to blame as he was. For these 
reasons, while upholding his conviction, we 
reduce the sentence of death to transportation 
for life. 

It was urged on behalf of the appellant 
Bachan that his arm was broken and that he 
could not, therefore, have taken part in the 
riot. It is true that he put forward this 
plea in the Sessions Court, but the Sessions 
Judge was apparently not impressed by it 
as he has not referred to it. Itis not shown 
when the bone was broken, and probably all 
that happened was that the bone after being 
broken did not set properly with the result 


‘that the arm is somewhat deformed. This 


would not necessarily prevent Bachan from 
taking part in the riot. Had there been any 
substance in his plea we should have expect- 
ed medical evidence to have been produced 
to support it. 

We See no reason, therefore, to interfere 


‘with the convictions of any of these appel- 


lants or with the sentences, except as already 
stated in the case of Parmeshar Din, and 
accordingly with this modification we dis- 
miss these appeals. 

D. Appeals dismissed. 
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Sh. MANIBAT AND ANOTHER—PLAINTIFFS 
Versus 


BHIMJI LALJT—Dsrrenpant 
Hindu Women’s Right to Property Act (XVIII of 
1937)—Act ìs validly passed—Government of India 
Act 1935, (25 426 Geo. V, Ch. 42); s. 317. 
The languags of s. 317, Govt. of India Act, 1935, is 
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particularly clear and not open to any doubt whatever 
and the Parliament in enacting s.317 and Sch. IX, 
could not have used language that could be ‘nore 
clear and definite. 

Hence Hindu Women’s Right to Property Act (XVIII 
of 1937), which was passed as a bill by the Indian 
Legislature before April 1, 1937, when the new Govt. of 
India Act, Part III came into force, and to which the 
assent of the Governor-General was given on April 
14, 1937, after the new Govt. of India Act came into 
force is validly passed. 185 Ind. Cas. 420 (1), follow- 
ed. , 


Mr. Srikishindas H. Lulla, for the Plain- 
tiffs. S 
Mr. Kimatraz Bhojraj, for the Defendant, 


Judgment.—One Lalji Anandji died at 
Karachi on July 13, 1937. He left a son, a 
daughter and a widow who was his second 
wife. He was possessed of a valuable immov- 
able property in Karachiand was running 
a grain shop inthe name of Bkimji Lalji 
in partnership with one Andarji. In Sep- 
tember 1937 Lalji Anandji’s widow filed the 
present suit fora declaration, partition and 
accounts. She claimed in the plaint her 
rights as a Hindu widow under Act XVIII 
of 1937 as amended by Act IX of 1938. The 
defendant in the suit is the son of the 
deceased Lalji Anandji. Various defences 
were raised by the defendant and the conten- 
tions of the parties are covered by issues 
which were framed on October 20, 1938. In 
October, 1940 the defendant applied for 
amendment of his written statement by the 


addition of the following ples : 

“With regard to para. 6 ofthe plaint, it is submit- 
ted that Act XVIII of 1937, was not validly passed and 
has therefore no application. The said Act as a bill 
had been passed by both the Houses of the Indian Legis- 
lature while the Govt. of India Act, 1915, as amend- 
ed in 1919 was in operation, but the Governor-General’s 
assent to the measure was given only on April 14, 1937, 
after the coming into force of the Govt. of India Act, 
1935, which repealed the earlier Act from April 1, 1937. 
‘The suit as brought is not therefore maintainble.”’ 


On October 17, the following additional 
issue was framed: < A 

“Was Act XVIII of 1937, not validly passed? If 
go, what is the result ? (Covers para. 5 of the amended 
written statement.)’’ 

Tam asked to decide this additional issue 
as a preliminary issue because the parties 
being related are inclined to compromise ; 
but the attitude -of plaintiff No.1 and the 
defendant in the matter of compromise must 
necessarily be affected and coloured by the 
decision of the Court on this additional 
issue. I have acceded to this request and 
propose to dispose of this additional issue 
aga preliminary issue. Fortunately for me 
the matter is not res integra, for the identi- 
cal point which I have to decide was faised 
and decided by a Bench of the Allahabad 
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High Court in Janak Dulari v. Sri Gopal 
(l) and the entire argument on this issue 
before me has turned on whether this deci- 
sion of a Bench of the Allahabad High Court 
is Og is not correct. It'is necessary therefore 
to set out in some detail the facis of the 
case in Janak Dulari v. Sri Gopal (1) and 
the ratio decidendi in that case. Mst. Janak 
Dulari’s husband died on July 26, 1937 and 
in the suitin the trial Court she claimed 


eto be entitled to a one-fourth share of the 


family property of her deceased husband, 
alternatively, either on the ground that her 
husband died possessed of this one-fourth 
share as his separate property, or that 1f 
the family had not been proved to have 
divided the plaintiff was under Act’ XVIII 
of 1937 entitled to have this one-quarter 
share. In the written statement it was 
pleaded that: 

‘Act XVIII of 1937, was in no way valid and enforce- 
able. It had not been validly passed by the Legislature. 
The Govt. or the Legislature had no power to enforce 
such an Act.” 

An issue was framed : 

“Whether Act XVIII of 1937, was not validly passed 
bythe Legislature andis unenforceable and not bind- 
ing upon defendants Nos. 1, 2 and 4.” 

In the trial Court the plaintiff had relied 
upon s. 292, Govt. of India Act, 1935 as 
applying to this Act, the Hindu Women’s 
Right to Property Act, XVIII of 1937, but it 
was contended on behalf of the defendant 
that Act XVII of 1937 was passed by the 
Indian Legislature before April 1, 1937, the 
date on which Part II, Govt. of India Act of 
1935 came into force, and that the assent of 
the Governor-General twas given to this 
bill on April 14, 1937, after April 1, 1937. It 
was therefore argued for the defence that 
this Act was not a law in force immediately 
before the commencement of Part III, Govt. 
of India Act, and therefore that s. 292 did 
not apply to Act XVIII of 1937. The trial 
Court accepted this argument and held that 
Act XVIII of 1937 was not valid-and there- 
fore dismissed the plaintiff’s suit. In the 
first Appellate Court the learned Advocate 
for the appellant, original plaintiff, took 
another line. He based his argument not 
on s. 292, Govt. of India Act, but on the 
provisions of s. 317 of that Actand Sch. IX 
to the Act. The appeal was however dis- 
missed and the only reference to the argu- 
ment of the learned Advocate for the 
appellant on the point on which he based his 
appeal is to be found in the words “nor 
does s. 317, tpo of the Govt. of India Act, 
1935, help her in any way.” On second appeal 


(1) I LR (1939) All. 912; 185 Ind. Cas. 420; A I R 
1939 All. 706; (1939) AL J 875; 12 R A 326. 
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before the High Court the same argument 
was advanced on behalf of the appellant, 
the original plaintiff, and is thus dealt 
with in the judgment of the High Court 
Bench : 


“Under the Govt. of India Act, 1919 Part 6, s. 63 
onwards dealt with Indian legislation and the powers 
of the Indian Legislature. Jt1is for the defence to show 
that those powers have terminated and that the Legisla- 
ture did not have power to pass this Act XVIII of 1937. 
Tt is true thats. 321, Govt. of India Act, 1935, states 


that the Govt. of India Act, shall be repealed to the” 


extent specified in col, 3 of Sch. 10 and that Sch. A 
does provide for the repeal of the Act including Part 6. 
But there is another section ofthe Govt. of India Act 
of 1935, s. 317, which provides as follows: (1) The 
provisions of the Govt. of India Act, set out, with 
amendments consequential on the provisions of this Act, 
in ch: IX to this Act (being certain ofthe provisions of 
that Act relating to the Governor-General, the Com- 
mander-in-Chief, Governor-General’s Executive Coun- 
cil and the Indian TFegislature and provisions supple- 
mantal to those provisions) shall subject to those amend- 
ments, continue tohave effect notwithstanding the re- 
peal of that Act by this Act. Provided that nothing 
in the said provisions shall affect the provisions of. the 
last but one” preceding section.’ 

Schedule 9 to which reference is made ins. $17 (1) 
sets out the provisions for the Indian Legislature con- 

- tained in s. 63 onwards of the Govt. of India Act, 1919. 
Apparently the section and Sch. IX provide that the pro- 
visions of Part 6, Govt. of India Act, 1919, in regard to 
the Indian Legislature should continue to have effect 
notwithstanding the repeal of that Act by the Govt. of 

‘India Act, 1935. We are unable to read any other 
meaning into these provisions. The language is parti- 
cularly clear and not pen to any doubt whatever in our 
opinion, and we cannot conceive that Parliament in 

` enacting s. 317 and Sch. IX, Govt. of India Act of 1935, 
could have used language that could be more clear and 
definite. 

Dr. Sen ff the respondents has, however, advanced 
the argument that Act XVIII of 1937, was: psssed as a 
bill by the Legislature before April 1, 1937, when the 
Govt. of India Act, Part 3came into force, and the 
assent of the Governor-General was given on April 14, 
1937, after the new Govt. of India Act came into force. 
He arguestherefore that s. 317 of Sch. IX cannot apply 
to Act XVIII of 1937 and he was quite unable to specify 
any wording in s. 317 or Sch.1X which would not 
apply. Wemay note that the provisions in regard to 
Federal Legislature are contained in Part 2, Govt. of 
India Act, 1935, and those provisions have not yet 
come into force as there has not yet been any- procla- 
mation bringing them into force under s. 320, sub-s. (D). 
Therefore no Federal legislation has as yet been 
brought into force’ as part of the law of India and under 
the provisions ofthe Govt. of India Act, s. 317 and 
Sch. IX, thelaw inregard to the Indian Legislature 
contained in theGovt. of India Act of 1919, has all 
along continued to be the law for British India. It 
was natural that the framers of the Act should provide 

_ for such a course asit was not intended to bring Part 2 
of the Act into force until a proclamation was made 
under s. 320. It appears tousthat the provision made 
in s. 817 and Sch. IX is intended to continue the validity 

_ of the functions of the Indian Legislature. Dr. Sen has 
not been able to show that there is any defect in the 

“ wording of s. 317 or in Sch. IX whicle fails to carry out 
that obvious intention: g 
-For these reasons wehold tbat Act XVIII of 1937 is 

a perfectly valid Act and that the. plaintiff is entitled to 
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rely on itin the present case asa perfectly valid Act. 
We therefore allow this first appeal and we reverse the 
findfhg of the Court below on issue No.1, and as the 
Court below hasnot disposed of the remaining issues. 
we remand this suit for disposal by the Court below 
on the remaining issues.” 

I have considered with great care the 
arguments advanced by the learned Advo- 
cate for the plaintiffs and defendant, and I 
really cannot see how Ican go beyond the 
plairf language of s. 317, Govt. of India Act, 


1935. As the learned Judges in the Allah- 


abad case say: 
“The language is particularly clear and not open to: 
any doubt whatever in our opinion, and we cannot. 


‘conceive that Parliament in enacting s. 317 and Sch. IX, 
‘Govt. of India Act, 1935, could have used language that 


could be more clear and definite.” 


The learned Advocate for the defendant. 


argued that the learned Judges in deciding 


this case were influenced by the fact that 
Dr. Sen, ethe Advocate for the respondents, 


_was not able to explain what there was in the 


wording of s. 317 and Sch. IX which would | 
not apply to Act XVIII of 1937 and that he 


-was unable to specify any wording ins. 317 


or Sch. IX which would not apply. The 
learned Advocate argued that there was a 
simple answer to this point and it was that 
s. 317 merely kept alive in Sch. IX, Govt. 


of India Act, 1935, the previously existing 


procedure relating to the business of the two 
Chambers of the Indian Legislature and the 
Governor-General in relation to legislation. 
But this argument, as contended by the 
learned Advocate for the plaintiffs, does not 
bear examination or scrutiny, for there are 
innumerable provisions contained in Sch. IX, 
Govt. of India Act, 1935, which relate to 
substantive rights and not merely to pro- 
cedure. The judgment of the Allahabad 
High Court in Janki Dulari v. Sri Gopal 
(1), was given in August 1939 and though 


‘we are now in December 1940 it does not 


appear that the point has been. raised again 
in any other High Court in India. It does 
not appear to have come before the Federal 
Court; it certainly has not in Janki Du- 
lari v. Sri Gopal (1), because the High 
Court of Allahabad refused a certificate 
under s. 205, cl. (1), Govt. of India Act, 1935. 
In fact the origin of the amendment of the 
written statement in this case and raising 


. of the plea embodied in this issue which I 


am deciding is nothing more or less than an 
anonymous article which appeared in the 
journal part of the Madras Law Journal, 
1940,. Part II at p. 63. It is entitled “A 
Critical Note on Janki Dulari v. Sri Gopal 


- (1), and the gist of the argument of the 


anoiymous writer of this article is to be 


. found in the following passage : 
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“It is true that by virtue of the provisions of ss. 
316 and 317 of that Act the former Indian Legislature 
is to exercise the functions of the Federal Legisl&ture 
during the transitory period.. This however cannot 
imply that the Indian Legislature functioning under 
Part. 13 of the Act of 1935 is the same juristic body as 
that which functioned under the Act of 1919. On the 
commencement of Part 3 of the Act of 1935 the mem- 
bers of the Council of State and Legislative Assembly 
who had been elected or nominated to represent Burma 
or Burma constituencies dropped out. Again the Indian 
Legislature after that date can exercise its powers 
freely only as regards the items constituting the Federal 
list and in a restrictive degree over the subjects speci- 
fied in the concurrent list and notatallin the case of 
the items forming the Provincial list, whereas formerly 
its powers were far wider in rangeand operation. Do 
not these facts suggest that on the coming into opera- 
tion of the Govt. of India Act, 1935, there has been @ 
notional dissolution, in any event in the first instance, 
of the Indian Legislature that functioned under the 
Actof 1919 and a subsequent resurrection of it with 
reduced powers and altered composition by virtus | 
Part 13 of the Act of 1935? Ifthers was then a dis- 
solution even if it be only notional, will wot the bills 
pancing the assent of the Governor-General at that time 

apse ?” 

This argument of a ‘notional dissolution’ 
and a ‘notional resurrection’ does not at all 
appeal tome and I prefer to base my deci- 
sion on this issue on the plain words of 
s. 917 read with s. 9, Govt. of India 
Act, 1935, and the judgment of their Lord- 
ships of the Allahabad High Court in Janki 
Dulari v. Sri Gopal (1). My answer to 
this issue therefore is that Act XVIII, of 


1937 was validly passed. 
O S Order accordingly. 
PRIVY COUNCIL 


APPEAL FROM THE LAHORE HIGH COURT 
April 28, 1941 
LORD ATKIN, Logp RUSSELL OF ÑILLOWEN, 
LORD ROMER, SIR GEORGE RANKIN AND 
_ LORD JUSTICE CLAUSON. 
Sardar NISAR ALI KHAN AND OTHERS— 
APPELLANTS 
VETSUS z . 


Mst. FATIMA SULTAN AND oTHERS— 
RESPONDENTS 

Custom (Punjab)—Successton -Family custom ex- 
cluding females from succession alleged—Burden lies 
on platntiff—Custom held not proved, 

It is of.the essence of spacial usages modifying the 
ordinaty law of succession that they should be 
ancient and invariable: and it is further essential 
that they should be established to be so, by clear and 
unambiguous evidence and in every case of this kind 
the burden of proof lies heavily upon the plaintiff. 

Held, after considering the evidence that the plaint- 
iff failed to prove that by custom of the family (which 
was Shia of the Asna Ashari sect) women did not 
-inherit. Nocase of any such -succession was proved 
which was consistent only with the existenceof the 
alleged custom, 2. e., which could only have taken 
place if the alleged custom in fuct prevailed in -the 
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family. Rawalakshmiı Ammal v. Sivanantha Persu- 
mal Sethurayar (1), 43 Ind. Cas. 306 (2) and Mira- 
biviıv. Vellayana (3), referred to, 137 Ind. Cas, 539 (4), 
explained. 

Messrs. W. A. Barton, K.C. and J, M. 
Prifigle, for the Appellants. 


. Sir T. Steangman, K. C. and Mr. W. 
Wallach, for the Respondents, l 


Lord Russell of Killowen.—This is an 
appeal froma judgment and decree of the 


“High Court of Judicature-at Lahore, which 


reversed a judgment and decree of the 
Assistant Collector of Lahore, and dismissed 
the suit of three of the present appellants. 
The suit was brought by three sons of the 
late Sir Fateh Ali Khan against seven defen-. 
dants, viz., Sir Fateh’s widow and his ffve 
A fourth-son who was absent in 
England was also joined a8 a defendant. 

The relief claimed was a declaratory- 
decree to the effect that the plaintiffs and the 
defendant son were the heirs of Sir Fateh, 
and exclusive owners of the lands specified 
in the plaint; and that the defendants, the 
widow and daughters, had no right therein, 
The foundation of the claim was that by the. 
custom of the family women did not inherit, 
The family are Shiah Muhammadans of the 
Asna Ashari sect 

The alleged custom was admitted by the- 
widow and all the daugiters, except one, 
viz., Fatima Sultan. ; 

The Assistant Collector held that the 
alleged custom has been proved, and gave- 
judgment decreeing the suit on May 8, 1935. 

Fatima Sultan appealed to the High Court 
andon January 18, 1937, the judgment of 
that Court was pronounced allowing. ‘the 
appeal and dismissing the suit. 

From that decision thé four sons have 
appealed to His Majesty in Council. 

The question for their Lordships’ con- 
sideration is whether the plaintiffs have. 
proved the alleged family custom;. but 
before stating the conclusion which they have- 
reached, their Lordships think it advisable 
to recall certain statements previously made 
by the Board when dealing with alleged 
departures from the ordinary laws of succes- 
sion. 

In Rawalakshmi. Ammal v. Sivanantha 
Persumal Sethurayar (1), the Board stated. 
that :— 

“It is of the essence of special usages modifying the. 
-ordinary law of succession that they should be ancient 
and invariable: and it isfurther essential that they 


should be established to be so, by clear and unambi- 
guous evidence” 


(1) 144M I A 570 (885); 17 W R 552; 2 Suth, 603: 12: 
BURP C 396 (P 0). ess 
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and in Abdul Hussain Khan v. Bibi Sona 
Dero (2), their Lordships observed (at p. 19) 
that “in every case of this kind the burden of 
proof lies heavily upon the plaintiff.” 
Furthermore, theireLordships in the last- 
mentioned case repeated with approval a 
passage from the judgment in Mirabivi v. 
Vellayana (3), which runs thus:— 


“But instances of this kind will be found to occur 
where there is no doubt that the family is governed by 
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Mohamad Ali Khan (4). In the course of 
the judgment it was stated that this family 
“are Shiah Muhammadans of the Asna 
Ashari sect governed. by the Imamia Law. 
By family custom women do not inherit.” 
The question of the existence of such a 
family custom was in no way before the 
Board for consideration, or determination. 
The sentence was taken from the respon- 
dents printed case merely as a description, 


pure Muhammadan Law. Indeed in many parts ofthe and what was thought to bea proper descrip- 


-country it is unusual for Muhammadan ladies to insist 
on their unquestioned rights. They will often prefer 
being maintained by their brothers to taking a separate 
share for themselves......... Morcover 
females are so much under the influence of their male 
relatives that the mere partition of the property among 
the males without reference to them, cannot count for 
mtech.” < 


In the present gase the evidence is neither 

clear nor unambiguous. The cases deposed 
to of successions in the family by males only 
are of comparatively recent date and are all 
capable of some explanation other than the 
alleged custom. No case of any such succes- 
sion was proved which was consistent only 
‘with the existence of the alleged custom, t.e., 
which could only have taken place if the 
‘alleged custom in fact prevailed in the 
family. 

Their Lordships agree with the conclusion 
‘which the High Court reached after a careful 
-examination and analysis of the evidence 
adduced by the plaintiffs; and they concur 
inthe view that (1) the plaintiff Nisar Ali's 
‘former denial of the alleged custom, (2) the 
recording of Ali Mahamad Khan’s land 
{after enquiry from his son) as having 
‘devolved upon his heirs according to Muham- 
madan Law and (3) the mutation of land in 
favour of Sir Fateh’s widow and daughters 
-as well as his sons, are three strong pieces 
of evidence against the contentions of the 
plaintiffs, ; 

After considering the evidence adduced 
“their Lordships feel no doubt that the plain- 
‘tiffs have failed to prove that the alleged 
-custom of excluding women from successio 


.exists in the family. : 


Their Lordships think it right to add 
“that they have an uneasy feeling that the - 
Assistant Collector was to some extent- 


-influenced in arriving at a view in favour 
‘of the plaintiffs by certain words used by 
Lord Tomlin in delivering the judgment of 
“the Board in the case of Nisar Ali Khan: v. 


(2) 451I A 10 (19); 43 Ind, Cas. 306-16 AL J 17;4 P 
L W 27; 34 MLJ 48; 22 C WN 353; 23ML T 
117; 27 C L J 240; 1 PL R 1918; 20 Bom. L R 528; 
-45 C 450: 12 5 L R 104; A I R 1917 P C 181 (P O). 
(3) 8 M 464 (465). 26 


tion of the family. It was in no sense, -nor 
was it intended to be, a pronouncement, 


Muhammadan Much less a decision, upon this vexed ques- 


tion of family custom. ~It should not have 
“been counted as of any weight in arriving at 
a decision in the present litigation. It was, 
in their Lordships’ opinion, unfortunate that 
the Assistant Collector should have been 
misled info regarding it as a pronouncement 
of importance and relevant to the present 


. Case. 


For the reasons which they have inditated 
their Lordships are of opinion that this — 
appeal should be dismissed, and they will 
humbly advise his Majesty accordingly. 

The appellants will pay the costs of the 


appeal. - 
D. Appeal dismissed. 
Solicitors for the Appellant :—Messrs. 
Peake & Co. l 


Solicitors for the Respondents :—Messrs. 
Douglas Grant and Dold. 


(4) 59 I A 268 (272); 137 Ind. Cas. 539; Ind. Rul. 
(1932) P C 197; AIR 1932P C 172; (1982) AL J 
691; 9 OWN 614; 56 C LJ 36; 360 W N 937: 36 
L W 146; 34 Bom: LR 1299; 63 ML J 336; 7 Luck, 
324 (P O). 
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BOMBAY HIGH COURT 
First Appeal No. 99 of 1935 
April 9 and July 26, 1940 
N. J. WADIA AND Divaria, JJ. 
Nawab Sardar NARHARSINGJI 
. ISHVARSINGJI—PLAINTIFF— 
ÅPPELLANT < 
versus 
SECRETARY or STATE—Derenpanr— 


RESPONDENT 
Bombay Land Revenue Code (Act V of 1879), s. 37 
—Words “which are ass... individuals” and 


<“ except in SO faf.. established’ refer to all 


previous expressions—S..37 saves Common Law rights 
existing at date when it came into force—High way 
—Existence of highway or public road, if consistent 
with ownership of private personin soil of road— 
Bombay Local Boards Act (VI of 1923), ss. 48, 5u— 
Roads, whether vest in Local Board merely because 
they are repaired by Board—Record of Rights—En- 
irtes in survey or revenue registers, whether have 
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force of negativing or creating rights— Land tenure— 
taluqdari wanta in Gujarat— Nature of—Rights of 
taluqdars- Grant—Grant of land bounded by ® non- 
navigable river—Presumption—Limitation Act (IX 
of 1908), Art. 120—Taluqdari estate of Amod in 
Gujarat— Entries madein revenue records after 1914, 
denying Thakor’s right to roads and tanks with- 
in his estate—In 1926, Government passing resolu- 
tion finally denying Thakor’s right—Suit by Thakor 
for declaration of his ownership in roads and tanks 
brought in 1927, held within time. 

The words ‘‘ which are not the property of ndivi- 
duals,” etc., in s. 37, Bom. Land Revenue Code 
Tefer not only to “all lands wherever situated ” 
but also to all the previous expressions. The 
words “which are not the property of indivi- 
duals,” etc., would, therefore, apply to roads, bridges, 
beds of the sea, lakes, tanks, etc. The words ““ ex- 
cept in so far as any rights of such persons may be 
established ”’ will also similarly govern all the previous 
expressions and not merely lands. [p. 649, col. 1J 

Section 37, Bom. Land Revenue Code saves the 


Common Law rights of private persons which existed * 


at the date when It came into force. Secretary of 
State v. Wasudeo (12), reliedon. [p. 657pcol. 1.] 

There isa presumption that a highway or waste land 

adjoining thereto, belongs to the owners of the soil of 
the adjoining land. The site of the road must be 
presumed to belong tothe adjoining proprietors half to 
one and half to the other upto the middle of the road. 
Where the property is bounded by a road or ariver; the 
boundary, even if given as the road or the river, is the 
middle of the road or the river, as the casé may be. 
Therefore, the use ofthe road by'the public for pass- 
age asof right is not inconsistent with the proprie- 
torship of a private individual to the soil of road and 
hence a road cannot bs said to bethe propertyof the 
Govt. because itis used by the public. Sir John Lede 
v. Shephard (8), Harrison v. Duke of Rutland (9), 
Land Tax Commissioners v. Central London Railway 
(10) and Nihal Chand v, Asmat Alt Khan (il), relied 
on. [p. 649, col, 2.] - 
As to the roads which were only repaired by the 
Local Board, there is nothing in the Bom. Local 
Boards Act to vest the ownership of them in ths Local 
Board. Such power to repair a private road might be 
implied in s. 50, cl. (z), of that Act. [p. 652, col. 
1.) 
The opinions and decisions of the survey and revenue 
officers as well as the entries in the survey rècords 
have, no legal force as decisions of the Govt. negativ- 
ing or creating rights. [p. 652, col. 2.] 

A taluqdart wanta in Gujarat is neither an alienat- 
ed nor an unalienated holding. It isa peculiar-estate 
which continues to be the property of its holder under 
the British rule as it was in pre-British dynasties 
from ancient times. A talugdar is neither an tzamdar 
nor an occupant of his lands. His wanta is afree- 
hold and not a leasehold. What was paid formerly 
as tribute and peshkush as a political levy is now 
converted into a fixed amount in lumpas a revenue 
payment, but his proprietary right over all the lands 


comprised in the wanta was affirmed at the commence- -= 


ment of the British rulé and has not since been 
taken away by any legal process. [p. 694, col. 1.] 

In the case of a grant of land bounded by a non- 
navigable river, the a a ja is that the grant 
passes tothé grantee the bedof the river ad medium 
filum aque, and theonus of showing the contrary is 
on the grantor. The right to the soil of a river when 
flowing within the estates of different proprietors be- 
longs to the riparian owners up tothe middle thread. 
[p. 657, col. 1.] | on 

After the introduction of the British rule, various 
surveys were made of the Amod taluga in Broach, 
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But, in all of them, the Thakor’s lands, which consisted 
of contiguous blocks of lands in 22 villages in the 
District, were kept intact and the Thakor was ad- 
mitted to be the sole owner and full proprietor of the: 
whole area of the lands inhis possession subject only 


to thp payment of the jama and the peshkush. At no 


‘time was it suggested that the roads, tanks and other 


waste lands in these areas belonged to the Govt. and the 
Thakor’s proprietary rights over them were not disput- 
ed. After the passing of the Gujarat Talugdars’ Act 
in 1888, a regular detailed survey of all the lands of 
the Thakor’s estate was made and concluded in about 


1914. Some time after that, the revenue authorities 


took steps to cancel the entries in the survey records 
relating.to waste areas in hisestate. The Thakor made 
several representations to the Govt., which appointed a 
committee and finally decided by a Govt. resolution of 
the revenue department dated August 25, 1926, that 
Govt. did not admit the Thakor’s claim to the proprie- 
tary rights over theroads and tanks in hisestate. The 
Thakor subsequently brought a suit in 1927, for a dèc- 
laration that he wasthe full and absolute proprietor 
of all the roads, tanks and other waste and unoccu- 
pied areas within the limits of his estate; 

Held, that the cause of action for the suit by 
Thakor for declaration of his ownership in roads and 
tanks arose on the date of the Govt. resolution of 1926, 
and the suit, therefore, filed in 1927, was in time. [p. 


697, col. 2.] , j 

F. A. from the decision of the First Class 
Sub-Judge, at Broach, in R. C. 5. No. 333 
of 1927. 
- Messrs. K. M. Munshi, D. V. Patel and 


B. S. Patel, for thé Appellant. 


- Mr. B. G. Rao, Assistant Govt. Pleader, for 
the Respondent. : a 


Divatia, J.—( April, 9). This appeal 
arises in a suit filed by the appellant, who 
is the Thakor Saheb of Amod in the District 
of Broach, against the Secretary of State 
for India in Council. The reliefs prayed 
for were a declaration that the plaintiff was 
the full and absolute proprietor of all the 
roads, tanks and other waste and unoccupied 
areas within the limits of his estate and an 
Injunction restraining the defendant from 
interfering with his rights. The grounds on 
which the reliefs were sought are shortly 
these: The talugdarz estate of Amod 
was-a very ancient one descendible accord- 
ing to the rule of primogeniture. Once 
upon a time the Thakor’s ancestors held 
the gadi of Amod as independent kings but 
afterwards the Muhammadan and Maratha 
invasions in Gujarat reduced the size of that 
“kingdom, and tributes were exacted from 
the Thakors of Amod. Before 1817, when 
the British conquered the territories, the 
Thakors were paying to the Peshwa a tribute 
called thé annual jama, which was fixed at 
about Rs. 8,506 as well as a triennial pay- 
ment of Rs. 3,000 as peshkush. 

By the treaty of Poona in 1817, the Tha 
kor’s estate as “well as the other parts of 
Gujarat came under the British rule, and 
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ihe Thakor made to the British Govt. the 
“same payment which he did to the former 
Govt. After the introduction of the British 
Rule, various surveyg were made of the 


Amod Taluga in Broach. But, in all. of. 


them, the Thakor’s.lands, which consisted 
of contiguous blocks of lands in® 22 villages 
in the district, were kept intact and the 
Thakor was admitted to be the sole owner 
and full proprietor of the whole area of the 


lands in his possession subject only to the ` 


payment of the jama and the peshkush. At 
no time was it suggested that the. roads, 
tanks and other waste lands in these areas 
belonged to the Govt. and the Thakor's 
proprietary rights over them were not dis- 
puted. In 187] when the Broach Talukdar’s 
Relief Act (XV of 1871) was passed, the 
Amod estate was” put under the manage- 
ment of a tuluqdart settlement officer, and 
during that management the first regular 
survey came to be made, At that time the 


suit ‘lands had “been distributed in three 


different talugas in the Broach District, 
and although Govt. officers tried to assert 


the rights of the Crownon all the unoccupi-. 


ed areas in the Thakor’s estate, those con- 
+entions were ultimately given up. 


After the passing of the Gujarat Taluq- 
dar’s Act in 1888,a regular detailed survey 
of all the lands of the Thakor’s estate, was 
made and concluded in about 1914. Some 
time after that, the revenue authorities took 
steps to cancel the entries in the survey re- 
cords relating to waste areas in his estate. 
The plaintiff made several representations to 
the Govt. which appointed a committee and 
finally decided by a Govt. resolution of the 
revenue department dated August 25, 1926, 
that Govt. did not admit the plaintiff's claim 
to the proprietary rights over the roads and 
tanks in his estate. This Govt. resolution, 
according tothe plaint, afforded the cause 
of action for the present suit fora declara- 
tion of the plaintiff's title to roads, tanks and 
all the waste areas in his estate. 


The defendant in his written statement 
denied the plaintiff’s allegations that the 
suit lands were of the plaintiff’s ownership 
and that they were in his possession or en- 
joyment. It wasconfended that the roads 
and tanks in dispute vested in the public 
and that all the lands in dispute belonged 
to the Govt. It was further stated that the 
suit was barred by limitation. On these 
pleadings, the material issues raised were 
whether the plaintiff proved that he was the 
owner ofthe suit lands except those which 
were admitted by the defendant; whether 
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the orders passed in the Govt. resolution . of 
August 25, 1926, relating tothe suit lands 
were legal and proper; and whether the’ 
suit was in time. ; 

Voluminous evidence, oral as well as docu- 
mentary, has been led by both the parties. 
Before dealing with the evidence, it is neces- 
sary to describe the nature of the estate 
held by the Thakors of Amod. There is no 
doubt’that the Amod gadi was one of the 
old estates enjoyed by the Thakors of 
Amod since several centuries. The first 
authentic record to which we have been re- 
ferred is the treaty of Surat in 1775 bet- 
ween the East India Company and Raghoba 
Peshwa of Poona printed in Vol. VII of 
Aitchison's Treaties. By Art. 9 of this 
Peshwa assigned the re- 
venues of Amod and all its districts, among 
other territories, to the Hast India Company 
for meeting the charges of military forces 
with which he was to be assisted. There- 
upon, Raghoba ordered the zamindar of- 
Amod to pay his revenues to the Company. 
Thereafter in 1782 by a subsequent treaty 
the East India Company re-transferred 
those territories to the Peshwa. Just before 
the Govt. of the Peshwa was overthrown, 
some of “the territories belonging to that 
Govt. including Amod were transferred by 
the treaty of Poona in 1817 to the Hast 
India Company, and the Thakor once more 
came under the suzerainty of the East India 
Company and thereafter of the British 
Crown. At the date of this transfer the 
Thakor of Amod was paying a tribute for 
his lands which were known as the lands 
of wanta tenure. [For a judicial exposition 
of this tenure see Dolsang v. Collector of 
Kaira (1) at pp. 368-71.] 

The nature of this tenure is very impor- 
tant for the purpose of deciding the ques- 
tions involved in this litigation. Itis there- 
fore necessary tosee before proceeding fur- 
ther what exactly is meant by the term 
wanta. Wanta means a share and a wanta- 
dar meansasharer. The term was applied 
toa part of the lands held in absolute pro- 
prietorship by old Rajput Chiefs of Gujarat. 
The Muhammadans, after their invasion, 
deprived them of all but one-fourth share in 
their lands. That one-fourth share was 
allowed tobe retained by them in consi- 
deration of keeping peace and order in their 
villages. These lands, which were retained 
by the former Chiefs, became their wanta 
and continued toremaintheir absolute pro- 
perty, while the remaining three-fourths 
share called talpad became the property of 
. (1) 4 B 367 (368-71). - 
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the then Govt. This proportion of skares 
however was not long preserved. A power- 
ful wantadar would from time to time seize 
talpad lands and add them to his own wanta; 
a weak wantadar might lose a part of his 
wanta by encroachments ofthe holders of 
talpad lands; while a needy wantadar 
might part with his lands by alienatjon to 
others. In a majority of cases, the wanta- 


dars, or the Thakors as they were called,” 


paid quit rent or 
to the Govt. 

After the introduction-of the British Govt. 
some wantadars allowed their wanta lands 
to be numbered and assessed for the pay- 
ment of salami under theSummary Settle- 
ment Act (VII of 1863), while others continued 
to make apaymént in lump for all their 
wanta lands. This payment was called 
udhad jamabandi, i. e., payment of revenue 
in lump, and the wanta was called udhad 
salami wanto. It is important to note that 
wanta.is a characteristic of lands and not 
of the person who holds them. There is a 
class of landholders in Gujarat who are 
known from early British timesas talugdars 
(the name seems to have been borrowed 
from the description of landed proprietors 
in Upper India who were called talugqdars) 
and the lands held by them as such are 
known as lands of talugdari tenure. Ac- 
cording to the Bombay Survey and Settle- 
ment Manual, Vol. I, 

“the leading characteristic of talugqdari tenure is 
that a talugdar’s estate is held neither in gift from 
the Crown (2. e. alienated), nor in occupancy (i. e., 
unalienated), but with full proprietary righta an- 
` tedating the advent ofthe British rule and including 
the ownership of lands, minerals and trees.”’ 

This description would also apply to 
wanta lands, but a talugdar anda wanta- 
dar are not convertible terms, as wanta- 
holders are generally but not invariably 
talugdars. The Thakor of Amod is a 
wantadar as well asa talugqdar. His hold- 
ings were originally in one taluga of the 
Broach District, but later on they were dis- 
tributed in three talugas of Amod, Jambu- 
sar and Wagra of the same district. The 
total area of the Amod wanta estate is 
14,567 acres and 31 gunthas. for which the 
Thakor is paying to the Govt. Rs. 9,451-13-5 
as udhad jama with peshkush. The lands 
in dispute in the suit are roads, tanks, vil- 
‘lage sites, creeks, river beds and others 
avaste lands, all known as kharaba in the 
revenue phraseology. They comprise 244 
items witha total area of 758 acres and 15 
gunthas distributed in 22 villages. The 
largest compact area out of the suit lands 
is one big survey No. 354 which is sub-divid- 


salami as it was called 
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ed into 201 numbers and comprises an area 
of 5711 acres, 22 gunthas. 

It is clear that whatever rights the Tha- 
kos of Amod might have enjoyed in pre- 


a 


-British days, they would not enjoy them 


under the British rule unless they were re- 
granted to them after the commencement 
of the British rule in 1817: Secretary of 
State v. Bai Rajbat (2) at p. 236 and 
V ajesinghji v. Secretary of State (3). It is 
clear on the evidence that the British Govt. 
did not recognize the Thakor of Amod as 
a chief paying tribute and holding his lands 
under a political tenure. The payment was 
regarded as ofa civil nature, and under fhe 


Judgment of the Civil Court (Ex. 40) in 1819 


the peshkush paid by the Thakor of Amod 
was treated as payment of civil and not of a 
political ‘nature and therefore enforceable 
ina Civil Court. The status of the Thakor 
since 1817 can be described as that of a 
holding lands from the Govt. 
neither as alienated or unalienated but of a 
peculiar type by which wanta lands were 
held in proprietorship for which a lump 
payment by way of revenue for all the lands 


was made to the Govt. 


It appears that in 1863 an attempt was 
made by Govt. officere to realize this 
lump payment proportionately on the seve- 
ral lands held by the Thakor in different 
villages, but it was subsequently given up 
and the Thakor continued-to pay his jama 
in a fixed lump sum for the whole of his 
estate. From-1865 the payment of peshkush, 
which was formerly triennial, was made an- 


nual, One important fact may be mentioned 


here that the lands of the Thakor, which 
were shown as wanta in the Govt. records 
since the advent of the British Rule, were 
in 1867 entered in the revenue records under 
the heading of “Govt. lands appertaining to 
lump jamabandi.” The Thakor protested 
against the change in nomenclature, and 
requested that they should be shown as 
wanta. The Govt. did not grant the Thakor’s 
request but expressly stated that the 
Thakor’s right of ownership of those lands 
did not stand to suffer thereby (Ex. 178). 

“We will now deal with the lands in dis- 
pute as they were treated since the British 


‘Rule in the chronological order. In 1819 


(2) 421 A 229 (236); 30 Ind. Cas. 303; A I R 1919 
PO 59; 39 B 62510 0 WN 1087; 13 A L J 953; 


1915) M W N 563; 29 M L J 242; ISM LT179;2 L’ 


W 731; 17 Bom. L R730;230LJ1(P 0). 

(3) 48 B 613; 82 Ind. Cas. 779; AI R1924 P C 
216; 51 IA 357; (1924) M W N 694;47 M LJ 574; 
26 Bom. L R 1143; 22 A L J 951; 40C L J 473; 21 L 
W 28; L R SACP 0)199; 29 C W N3177 (P O) 
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there was a survey or the Amod area which 
-at that time included the three villages of 
Amod, Wadia and Ranipura, by an officer 
named Monier Williams, and the survey is 
known by his name. It was a datailed survey 


of the talpad lands in Amod area, but the 


wanta lands of the Thakor in Amod and 
another village named Buva were shown 


only by their boundaries in what is known , 


as gol mapni or round survey. Exhibit 41 
is the register prepared according to that 
survey. The area of the arable as well as 
“non-arable lands of talpad was shown as 
1051 kumbhas and 98 malas (100 kumbhas= 
Q5eacres roughly). This area comprises 864. 
kumbhas and bo matas arable, and 187 kum- 
bhas and 45 malas non-arable or waste lands. 
The wanta of the Thakor was shown as 
5300 kumbhas and 4 malas. The arable and 
non-arable portions in the wanta were not 
separately shown, but only the total area 
was shown as including cultivable lands, 
village sites, roads, ponds, ditches, hollow 
lands, etc., and they were all said to form 
part of the wanta. They were not shown 
as belonging to the talpad, 2. e., to the 
Govt. Some other villages, where the 
Thakor’s wanta lands were also situated, 
were surveyed in detail. But in Amod and 
Buva the wanta lands were only indicated by 
boundaries, and some big roads and khara-~ 
bas, which came to notice, were mentioned 
therein: see the deposition of Gordhandas, 
Ex. 446. 

Under s. 5, Reg. II of 1814 a reve- 
nue register known as kayam kharda was 
required to be kept by the authorities. 
Exhibits 43, 44 and 46 are abstracts from 
these registers for 1829, 1831 and 1832. In 
1829 the arable lands in the talpad portion 
are shown aS &8&7 kumbhas and 96 malas 
and the talpad waste lands as 176 kumbhas 
and 46 malas both totalling 1064 kumbdhas 
and 96 malas. The arable and non-arable 
‘portions of the wanta were not mentioned 
separately as was done for talpad or sarkari 
lands, but the total wanta was shown as 
5300 kumbhas and 4 malas, i. e., the same 
area aS appeared in the survey register of 
1819. In 1832 thearea of wanta lands seems 
to have increased as if is shown in lump as 
6033 kumbhas and 50 malas including waste 
lands. The details of the kharaba lands in 
talpad were given but not of the wanta. The 
next ‘document is the khawda. register of 
Amod of the year 1852.53. It is an impor- 
tant Govt. record in which for the first time 
we have got a detailed statement’ of all the 
arable and kharaba lands in the talpad as 
well as the wanta portions of Amod. 
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Exhibit 45 is an extract from that register 
showing the non-arable lands in the talpad 
and the wanta. Column 2 contains the des- 
cription of the lands and col. 3 states whe- 
ther it is Govt. land belonging to the village, 
or wanta land having its assessment fixed In 
lump. Column 4 contains a description of 
the purpose for which the land was used in 
the case of talpad land, while it simply 
shows the name of the Thakor in the case of 
wanta lands. Roads in the talpad portions 
were shown as passage or public passage 
‘while roads in wanta are simply mentioned 
as in the wanta of the Thakor. The total 
kharaba in the talpad comes to 91 kumbhas 
and 403 malas while that in wanta is 1873 
*kumbhas and 43 malas, which is subsequent- 
ly corrected as 1846 kumbhas and 35 malas 
as 27 hufmbhas and 8 malas were removed 
in arable portion. This register is from 
time to time corrected and made up-to-date till 
about 1874. Its importance for our purpose 
is that roads, ponds and all other non-arable 
lands constituting the kharaba in the wanta 
were shown in detail under the name of the 
Thakor of Amod and as part of the wanta 
as contrasted with roads, etc., belonging 
to the Govt. Another important thing to 
note about this exhibit is the endorsement 
made by the talati in the register on 
March 16, 1871, that land measuring 
7 kumbhas and 18 malas was taken for 
road from the Thakor’s land. The compensa- 
tion thereof having been paid, the land 
was deleted from the wanta kharaj (waste) 
land and entered as Govt. land. As stated 
above, the area of Amod included the 
villages of Amod, Wadia and Ranipura and 
only'a boundary survey thereof was made in 
1819, In 1865, the Thakor requested the sur- 
vey authorities to make a detailed survey of 
the same by showing the three villages sepa- 
rately and deducting the kharaba portion of 
the wanta from its arable portion. Ex- 
hibit 493 is a reply of the Survey Officer 
stating that the survey department was will- 
ing toundertake the work if the expenses 
were paid by the Thakor. But nothing fur- 
ther seems to have been done in the matter. 
In the same year, the Bombay Survey and 
Settlement Act (I of 1865) was enacted. Sec- 
tion 4 empowered the Govt. to direct exten- 
sion of asurvey to any part of the Presidency 
for the settlement of land revenue and also 
to record and preserve proprietary and other 
rights connected with the soil. Under s. 34 
the revenue managment of an estate not be- 
longing to the Govt. may be temporarily 
taken over by the Govt. Bys.49, a survey 
could be extended to alienated villages for 
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defining the village boundaries and for other 
purposes on the application of the holder. 
This Act did not strictly apply. to wanta 
lands paying revenue in a fixed lump “sum, 
its object being as stated in the preamble to 
equalise the assessment of lands. But it 
appears that in 1871 when the Broach Taluk- 
dars’ Relief Act (India Act XV of 1871) was 
passed, the Thakor’s estate was placed, and 
1t remained from 1872 to 1896, under the 
management ofa talugqdari settlement officer 


who.asked the survey department to under-, 


take a survey of that estate under the Act of 
1865. The survey was then being conducted 
in the Broach District by Mr. Beyts, who was 
the Superintendent of Suruey and Revenue 
assessment in Gujrat, and it is called Beyt’s 
Survey after him. He enquired into the as- 
sessment rates in the Amod taluqa and made 
a long report, an extract of which is Ex. 409. 
He. expressed his opinion that Toads in the 
wanta undoubtedly belonged to the State 
and that it was unnecessary to enquire about 
it. As to village sites and tanks, he express- 
ed his opinion as follows : 

“My impression is, and I would advance it with 
` much deference, that no desire to oblige these Thakors 
will be found an adequate motive for a retrogressive 
step of the nature which the talugdari settlement officer 
is inclined to support. It is one thing to treat ancient 
rights that have never been laid aside with tenderness, 
and another to create antiquated privileges of which no 
public necessity can be advanced as the excuse. 

The wantadars, big and small, should be told, briefly 
and firmly, that they as well as their cultivators will 
not be disturbed in what they possess. The usufruct 
of the village site, its temple, its field of ease, and 
tank, belongs undoubtedly to the whole community, 


and the property is by the common law of the land 
vested in the Sovereign.”’ 


It is pertinent to note here that his view 
about the village site in the wanta was not 
accepted by Govt. which directed that the 
right or otherwise of the Thakor to village 
sites should not be in any way taken up “or 
decided by the revenue survey. Exhibit 516 
is the Summary and description of the talpad 
as well as wanta lands at Amod in 1878 ac- 
cording to the. revenue survey conducted by 
Mr. Beyts. Exhibit 512 is a similar sum- 
mary in the same year of the compact and 
big wanta survey No. 354 of the Thakor in 
Amod. The areas of the lands in this and 
subsequent records are henceforth entered in 
acres and gunthas. In Ex. 516 the total area 
of the numbered lands (362, both arable 
and kharaba portions in the talpad and 


wanta was shown as 6748 acres and 4. 


gunthas, out.of which 287 acres and 16 
gunthas is the kharaba .of the whole. village, 
the remaining 6460. acres and 20 gunthas 
being the cultivable portion. To this total 
of 6748 acres and 4 gunthas is. added the 
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area of 370 acres and 28 gunthas which com- 
prised unnumbered waste lands like village 
sites, creek and roads. The grand total of 
all the lands is 7118 acres and 32 gunthas. 
Survey No. 354 of the Thakor is included in 
the- numbered lands shown in Ex. 516, and 
its*total area is separately shown in Ex. 512 
as O711 acres and 22. gunthas out of which 
238 acres and 6 gunthas is the kharaba area 
of that number. This latter area included 
roads, ponds, wells, creek, cemetery, build- 
ing site (of the village of Wadia), ete. 

Thus the roads and other non-arable por- 
tions of survey No. 354 were shown not as 
part of any unnumbered talpad kharaba 
lands measuring 370 acres and 28 gunthas in 
Ex. 516 but as part.of the wanta owned by 
the Thakor. Another material point to note 
is that the village site of 64 acres ahd 6 
gunthas, which is the site of the town of 
Amod, was shown in 1878 asthe unnumber- 
ed Govt..land on the opinion of Mr. Beyts 
that -village sites did not belong to the 
Thakor. But as stated above, that opinion 
was not accepted by the Govt., and the 
claim of the Thakor to, that village site, 
which was put forth by him in a peti 
tion to the Govt. in 1883, was at last 
accepted in 1897, and an endorsement was 
therefore made in Ex. 516 on December 23, 
1903, entering the order ofthe Govt. to sepa- 
rate that area from the talpad portion and to 
include it in the Thakor’s wanta. Since 
then the Thakor’s right to the village site 
of Amod town has been accepted, and it is 
not therefore questioned in this ‘suit. The 
decision of the Govt. stating the grounds on 
which the yillage stte was held to be 
Thakor's is not on the record of this suit.. 
Itis however referred to in Ex. 66 as having 
been madein 1897. 

The Thakor’s petitions in 1883 and 1894 
are on the record as Appendix 2 to a printed 
memorial to the Govt. (Ex. 184) in which he 
pressed his claim for the village site of Amod 
and contested the Govt. demand for an addi- 
tional salami of two annas in a rupee on 
his lands. Exhibit 185 is also the applica- 
tion by the Thakor in which the history of 
the dispute is given. Both requests were 
temporarily turned down bya Govt. reso- 
lution of December 15, 1883, which contain- 
ed however two important statements that 
the Thakor’s title to the waste lands held 
by his ancestors in: 1818 and 1819 must be 
admitted and the excess lands should” be 
subjected to a quit rent of two annas in a 


rupee anddhat the question of the proprie- 


torship of wanta sites was not between Govt. 
and the Thakor but between the Thakor 
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and the villagers who disputed his claim. It 
may be noted here that this added assess- 
ment of two annas per rupee, which was 
levied according tothe recommendation of 
Mr. Beyts and the Thakor’s request about 
which was turned down, was abolished in 
- 1888, and the amount levied was refunded 
to the Thakor (Ex. 182). Thus be opinion 
of Mr. Beyts about the ownership of the vil- 
lage site as wellas the liability of the Thakor 
to pay additional assessment for the alleg- 
ed encroachment of Govt. lands and their 
inclusion in the wanta was not accepted, 
and the Thakor was allowed to remain in 
possession ofall his wanta lands held by 
him at that time without any addition in 
his udhad jamabandi. The same exhibit in 
Appendix 4 contains an order by the Collec- 
tor in 18851in a dispute about the owner- 
ship of aroadin the wanta. It was held 
that the road belonged to the Thakor who 
could close it altogether if he liked. 

We now come to two enactments which 


have a material bearing on the questions 


before us. In 1879, the previous laws relat- 
ing to the land revenue administration were 
codified in the Bombay Land Revenue Code, 
and in 1888 the Gujarat Taluqdars’ Act was 
passed. for the revenue administration of the 
estates held by talugdars in Gujarat. The 
term “taluqdar’ was described as includ- 
‘ng, among other persons, a Thakor, and it 
was further described to include any class 
of holders of unalienated estates upon which 
the land revenue is fixed by a lump assess- 
ment to whom the Govt. extends the provi- 
sions of part 2 ofthe Act. That ‘part in 
s. 4 authorized the Govt. to direct a revenue 
or revised revenue survey ofany taluqdart 
estate under the provisions of the Bombay 
Land Revenue Code applicable to such sur- 
veys. Section 5 authorized the preparation 
by the survey officer of a settlement register 
containing several specified particulars. 
Under ss. 6 and 7 disputes concerning 
matters to be entered in the settlement re- 
-gister were to be determined by the survey 
officer. The register was to be corrected from 
time to time by that officer or the Collector, 
but no order or decision by the survey officer 
or Collector was conclusive ina civil suit 
between the parties. Under s. 8 no suit lay 
against the Govt. to set aside any decision or 
order of the survey officer or Collector. 
Then, by s. 33 certain sections of the Bombay 
Land Revenue Code were excluded from ap- 
plication to an estate which this Act ap- 
plied. Section 37, Bom. Land Revenue Code, 
is not one of the excluded sections, and it 
therefor: applies, and is mainly relied on 
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by the defendant in this suit. The word 
“talugdar’ was to be substituted for the 
word “occupant,” and the words ‘‘talugq- 
dari tholding” for the word “occupancy” in 
the Bom. Land Revenue Code in so far as it 
applied to talugdarz estates. 

To resume the thread of the narrative; 
a detailed crop register (pahani patrak) of. 
cultivated as well as uncultivated lands of 
the Thakor’s estate in Amod was prepared 
in 1886-90 when it.was under the manage- 


ment of the talugdari ssttlement officer. It 


was not prepared by the Govt. officers 
but by the officers of the estate. It is 
Ex. 160 and it contains a description of the 
nature of the lands, their area, names of 
tenants, and the nature of the crops. The 
area of the cultivated and waste portions of 
each number is separately given. The culti- 
vated portion is described as eithar darbart, 
l. Gx, belonging to the Thakor, or inami, 2. e., 
given toa person in gift by the Thakor. The 
uncultivated portion is described as waste 
Jand incolumn4. At the end of the register 
all the roads situated in the wanta portion 
were described with their area. Exhibits 168 
and 172 are similar registers for the other 
two villages of Wadia and Ranipura. 
Between 1898 and 1904 the survey depart- 
ment conducted a revision survey of Govt. 
lands in which the old measurements were 
mostly confirmed. In 1904 there was corres- 
pondence (Ex. 559) between the Thakor and 
the mamlatdar of Amod about a road 
through the Thakor’s wanta land from the 
town of Amod to the burning ground out- 
side. The mamlatdar thanked the Thakor 


‘for giving his 30 feet land for the road and 


assured him that when the road was diverted 
and the land fell into disuse, the Thakor 
would have the right over the same. It 


‘stated further that sò long as the road exist- 


ed, it would be used for public purposes and 
there should be no obstruction from the 
Thakor in the 30 feet road. In 1911, 2 acres: 
and 38 gunthas out of the roads of the wanta 
in the Thakor’s survey No. 354 were acquir- 
ed for constructing a railway and compen- 
sation at the rate of Rs. 160 per acre was . 
given to him (Ex. 173). Witness Gordhandas 
(Ex. 446) speaks of the area acquired as 
gochar or pasture land, but Ex. 173 describes 
it as part of road. In the same year the 
Govt. granted the Thakor’s request te 
separate the villages of Wadia and Rani- 
pura from the Amod area, and since then 
they are shown separately from Amod. 

In 1912, the survey department began the 
preparation of a detailed survey of the 
Thakor's estate under the provisions ofs 4. 
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Gujarat ‘Talukdars’ Act, for the purpose of 
compilation of the settlement register. The 
Thakor was unwilling to have his estate 
surveyed as he was afraid thatif his wanta 
measured more than what it was in the sur- 
very of 1874, he would be deprived of the 
excess, but the Survey Settlement Officer 
assured him that he would not be deprived of 
any. excess over the recorded area (Ex. 424). 
Soon after the survey began, the question 
arose as to how the roads and tanks in the 
wantas of the taluqdars were to be shown. 
The Assistant Survey Settlement Officer, 
Khan Bahadur P. R. Mehta, in his letter of 
April 26, 1913. (Ex. 71), expressed his opi- 
nion thus: In the previous kayam kharda 
the tanks were shown at the end of the. 
general summary of the village lands and, 
therefore, they.appeared as Govt. unassess-” 
ed unalienated lands. However small tanks 
when they are situated in the middle of the 
wantas or do not adjoin unalienated lands 
were the property of the wantadars and 
should be shown as such. 

As to roads, he divided them in three 
clases, (aja small road beginning and end- 
ing in wanta, (b) a public road passing from 
one village to another, and (c) a road running 
on the boundary of a wantá. He was of opi- 
nion that the roads of class (a) should be in- 
cluded in the wanta. The other roads should 
not be included but the trees growing on 
half of these roads on the wanta side should 
be shown as the property of the wantadars 
because of the past practice. . Roads passing 
through wantas should not be shown as of 
wantadars as otherwise they would obstruct 
and try toclose them. In the next year, re- 
gisters known as Jamabandi Feisal Patraks 
for Wadia, Ranipura and the village site of 
Amod were prepard (Exs. 208 to 211). The 
settlement registers were not ready for nearly 
ten years, and were completed in 1928. 
Exhibit 395 is the settlement register pertain- 
ing to the whole area comprised in the 
big survey No. 354 which included Wadia, 
Ranipura and‘Amod. In the Wadia register 
1726 acres and 34 gunthas and 44 acres and 
23 gunthas were shown as darbari,t. e., 
Thakor’s arable and kharaba lands, respec- 
tively, while the village site’ (16 acres and 
8 gunthas), river (93 acres and 4 gunthas) 
and roads (50 acres and 22 gunthas) were 
not shown. as darbari. In the Ranipura 
register 830 acres and 32 gunthas and 8 acres 
and 34 gunthas were shown as darbari arable 
and kharaba lands, while the village site 
(4 acres and 17 gunthas), river (29 acres and 
11 gunthas), small roads (36 acres and 22 
_gunthas) and big roads (10 acrea and 29 
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gunthas) were not shown as darbari. Lastly, 
in the Amod register, 1631 acres and 13 gun- 
thas and 113 acres and 13 gunthas were 
shown as darbari arable and kharaba lands,. 
and the village site (62acres and 35 gunthas),. 
credék called Batrisi Khadi (13 acres and 5 
gunthas) and, roads (36 acres and 33 gunthas) 
were not shown as darbari. It is not, ex- 
plained why the village site of Amod, which 
was held to be of the Thakor’s proprietor- 


_ship in 1897, was not shown as dardari. 


In the meanwhile, the Settlement Com- 
missioner started correspondence at the end 
of 1922 for re-opening the question about the 
ownership of the roads in wantas (Ex. 7 2). 
He questioned Khan Bahadur Mehta’s opl- 
nion about the roads in class (a) being 
regarded as the property of the Thakor. “In 
the Commissioner’s opinion when a road was 
used by the public for the prescribed term 
of years, the right of the public became in- 
defeasible. That was also, according to him, 
the effect of s. 37, Bom. Land Revenue 
Code, where the word “Govt.” was used as: 
equivalent to the public. So that a public 
road vested in the Govt. as trustee for the 
public. He did not think it necessary to 
consider whether it was or was not private 
property at some period in the past. In his 
Opinion all roads used by the public in the 
wanta should be shown as Govt. property. 
As to trees standing on thése roads also there 
was no reason why they should not belong 
to Govt. if the roads did. The Revenue 
Commissioner, N. D., accepted this opinion 
and cancelled Khan Bahadur Mehta’s direc- 
tions about the roads of class (a) and the 
trees (Ex. 70). Thereafter, the Collector 
reported that Khan Bahadur Mehta’s direc- 
tions about the tanks should also be can- 
celled on the same grounds as those about. 
the trees (except in Amod) and that the 
previous order of his predecessor in 1915 
about the trees be also cancelled. The Com- 
missioner accepted that view and directed 


“that tanks should also be shown as Govt. pro- 


perty (Ex. 69). 

The Thakor and other talugdars there- 
upon raised an agitation against these orders 
and ultimately Govt. published a resolution 
in 1923 appointing a committee to consider 
whether the entries made in village forms 
lately introduced were detrimental to the - 
rights of taluqdars (Ex. 75). The Commis- 
sioner, N. D , however, in 1924 recommended 
to the Govt. to accept the Collector’s view 
that roads which were not through roads but 
merely afforded access to none but. wanta 
lands along with the trees thereon should be 
regarded as the tatuqdar’s. The rest must 
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be held to be Govt. property (Ex. 74). 
Finally, on Augut 25, 1926, Govt issued a 
resolution giving its decision on the questions 
‘before us to this effect: The Govt. recogniz- 
ed the Thakor of Amod as the hereditary 
propreitor of those portions -of his wanta 
estates which were on the udhad tenure and 
as such subject ‘to the payment of udhad 
jama and peshkush, but the Govt. was not 
prepared to admit the claims of the Thakor 
to proprietary rights over roads and tanks 


in his estate. Itis this resolution which is” 


Stated by the plaintiff Thakor as his cause 
of action in'the present suit for a declaration 
and injunction against the Govt. Before 
beginning the discussion of the evidence it is 
necessary to deal with the provisions of.law 
which bear on it. The main point of law 
arising in this suit is the application of s. 37, 
Bom. Land Reventie Code, to the suit lands. 
Sub-s. (1) of that section runs thus: 
“All public roads, lanes and paths, the bridges, 
ditches, dikes and fences, on or beside, the same, 
the bed of the sea and of harbours and creeks beldw 
high-water-mark, and of rivers, streams, nallas,. lakes, 
and tanks, and all canals, and watercourses, and all 
standing and flowing water, and all lands wherever 
situated, which are not the property of individuals, 
or of aggregate of persons legally capable of holding 
property, and exceptin so far as any Tights of such 
persons may be established in or over the same, and 
‘except as may , be otherwise provided in any law for 
the time being in force. are and are hereby declared 
to be, with all rights in or over the same, or appertain- 
ing thereto, the propétty of Govt.; and it shall be 
lawful for the Collector, subject to the orders of the 
Commissioner, to dispose of them in such manner as 
he may deem fit, or ds may be authorized by general 
rules sanctioned by Govt, subject always to the rights 
of way, and all other rights of the public or of in- 
-dividuals legally subsisting.” 
The plaintiff’s contention is that the suit 
lands being his property and his rights over 
it having been established since ancient 
times, it is covered by the exce ption in that 
section. On the other hand, the defendant’s 
contention is that whatever lands are used 
by the public are Govt. lands under s. 37 ; 
and that the exception does not apply to such 
lands. It is necessary therefore to construe 
that section, and in doing so, it would be 
useful to trace the history of its enactment. 
The earliest enactment in Bombay with 
regard to waste lands was s. 59 of Reg. 
I of 1808 which refers to the practice of mak- 
ing general grants to individuals for bring- 
ing waste lands into cultivation. This provi- 
sion, however, applied to the Island of Sal- 
sette alone. Subsequent to that, there was 
an enactment ofa general nature in Bom. 
Reg. III of 1814: The preamble to that 
Regulation stated, among other things, that 
“the ruling power ofthe provinces now subject to 
tha Govt, of Bombay has, in conformity to the 
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ancient usages of the country, reserved to itself, and ` 
has exercised the actual proprietary right of lands 
of every description.” 

Pfevious to that there was an enactment 

in the Madras Presidency; Reg. XXXI of 
1802, the preamble of which was to the 
same effect as this Bombay Regulation. The 
preamble in the Madras Regulation was dis- 
cussed ‘by the Privy Council in Collector of 
Trichinopoly v. Lukkumani (4). It was 
observed (p. 309): 
“ “The object of the Reg. XXXI of 1802 was 
merely the protection of the revenue from invalid 
lakiraj grants, and to provide for the mode of trying 
the validity of the titles of persons claiming to hold 
their lands exempt from the payment of reveriue; it 
was not intended to confer upon Govt. any title which 
did not then exist.” - ; 

The preamble in the Bombay Regulation 

has been considered in two cases of our High 
eCourt. Referring to this preamble 16 has 
been observed in Collector of Thana v. 
DadabharBomanji (5), at p. 361: | 

“The correctness of this statement is very question- 
able. The reports of Elphinstone, Chaplin, Grant Duff, 
Robertson, and others, indicate very clearly that a large 
portion of the ryots, and especially the mirasdars, are 
according to the ancient usage of the country, proprie- 
tors of their estates, subject to the payment of a fixed 
land-tax to Govt. The subject will be found _discussed 
at considerable length in Sooryabhan v. Bikajee (6). 
But, at any rate, the statement in the preamble of 
Reg. III of 1814, is consistent with the alienation 
of its proprietary rights by Govt. or with its recognition 
of the existence of proprietary rights in individuals, in 
particular instances, whether before or subsequently to 
the Regulation.” 

In Baban Mayacha v. Nagu Shravucha (7) 
the history of legislation about Govt. rights 
over waste lands in the Bombay Presidency 
is given at pp. 37-39*, and reference is made 
to this preamble as a more ambitious assertion 
of the proprietary right of the State in lands, 
It is held that that preamble should receive 
the same construction as that given to. 
the similar preamble iin Mad. Reg. XXXI, 
of 1802 by the Privy Council in Collector 
of Trichinopoly v. Lukkumani (4) and the 
opinion is expressed that 

“the more moderate proposition (that the peop erary 
ovt.) con- 

tained or implied in Bom. Regs. I of 1808, s. 59, 
and XVII of 1827, s. 7, is reasonable and founded upon 
truth.’ 

The next provision is contained in s. 7 

of Bom. Reg. XVII, of 1827. Itis as follows: 
“Uncultivated land not exempt from assessment may 
be disposed of, with the Collector’s sanction, for the 
benefit of the revenue. f 
Proyided, however, that such disposal shall not in 
any way affect the claim to preference, the right of 


(4) 1 I A 282 (309); 21 W R 358; 14 Beng. L R 115; 5 
MH C R 303; 3 Sar, 318 (P 0). | 

(5) 1 B 352 (361). 

(6) (1855) 2 Morris 189. 

(7) 2B 19. 
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occupation, or any other rights which individuals may 
have over such land, as the same may, when contested, 
be established ina Court of justice.” - 


Thereafter in 1868, so far as the lends 
in towns and cities were concerned, it was 
provided by s. 11, City Survey Act (IV of 
1868) that 


“In towns and cities all roads and lanes, and all 
open spaces not in the occupation of any’ person. and 


ae proved to be the property of any person, vest in 
Govt.” ~ 


Lastly comes s. 37 of the Bom. "Land 
Revenue Code in 1879, which embodies almost 
the same idea in different language. It has 
been contended on behalf of the defendent 
that the words “which are not the property 
of individuals,” etc., refer only to “all lands 
wherever situated,’ and have no reference 
to all the previous expressions. That con- 
struction’ seemsto us to be erroneous. The 


words “which are not the property of indi- 


viduals,” ete., would, in our opinjon, apply 
to roads, bridges, beds of the sea, lakes, tanks 
etc. Wedonot thmk that the Legislature 
could have intended that only lands are cap- 
able of being owned by individuals and not 
roads, bridges, ditches, nallas, lakes, tanks, 
canals, etc. The words “except in so far as 
any rights of such persons may be established” 
will alsosimilarly govern all the previous ex- 
pressions and not merely lands. It is next 
contended however that in any case the 
words “‘which are not the property of indivi- 
duals,” etc., do not apply to the opening words 
of tbe section. viz., “All public roads, lanes 
and paths,’ because the adjective ‘‘public” 
would be inconsistent with private owner- 
ship in them. This contention is urged on 
the basis that roads, etc., which are used by 
the public must be taken to be Govt. property. 
But that construction, in our opinion, is 
based on the erroneous view that there 
cannot be any public right over private 
‘property. That the existence of a highway 
or a public road is consistent with the 
ownership of a private person in the soil can 
be deduced from the English as wellas the 
Indian Law. It is held in Sir John Lede v. 
Shepherd (8) that by setting out a highway 
the owner does not part with the property of 
the soil. In Harrison’v. Duke of Rutland 
(9), itis held as follows (p. 155): 
' “The soil of a highway bélongs prima facte to the 
owner of the land adjoining if. If the land’ on either 
side is the property of different owners, each is owner 
of the soil on his side ad medium filum of the highway. 
But this ownership is ‘subject to the right of the 
public to use the highway. Any useof the soilof the 
highway other than the legitimate use of it, for the pur- 
poses of a highway is a trespass upon that soil as 


(8) (1795) 2 Str. 1004. 4 
(9) (1893) 1 Q B 142 (155): 62 L J Q B 117;4 R 155; 
68 L T 35; 41 W R322. . B 
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against the owner to whom it still belongs. “These 
propositions are amply established by judicial deci- 
sions’ :”? x : 
see also Land Tax Commissionerr v. Central 
London Railway (10), at pp. 371,-372. It is 
observed in the Law relating to Highways by 
Glefi at p. 30: ` i l 
“The owner of the land. who dedicates part of itas a 


public way maf enjoy all rights not inconsistent with 
the dedication.” i 


Yor distinction between a right of ease- 
ment and the ownership ofa highway: see 
Law of Highways, 
“Edn. XVIII, p. 2. The law is also sum- 
marized in Vol. XVI of Halsbury’s Law of 
England, Hailsham Edition, at pp. 240-41, 
paras, 290, 291, as follows: 

“ The public right ina highway being a right of 
“passage only, an owner who expressly dedicates or 
is presumed to have dedicated, land asa public Bigh- 
way retains at Common Law his property in the 
soil, and can transfer it by apnveyance or lease to 
others. 

There isa general presumption that theowner of 
‘land of whatever tenure adjoining a highway is owner 
also of the soil of one-half of the highway....... sand 
a “similar presumption arises in the cass of a private or 
occupation road.” 


Under the Indian law also there is a pre- 
sumption that a highway or waste land 
adjoining thereto, belongs to the owners of 
the soil of the adjoining land: Nihal Chand 
v, Azgmat Ali Khan (11). The site of the 
road must be presumed to belong to the 
adjoining proprietors half to one and half 
to the other up to the middle of the road. 


- Where the property is bounded by a road 


or a river, the boundary, even if given as 
the road or the river, is the middle of the 
road or the river, as the case may be. It 
would follow, therefore, that the use of the 
road by the public for passage as of right 
‘is not inconsistent with the proprietorship 
of a private individual to the soil of road 
and that, therefore, a road cannot be said to 
be the property of the Govt. because if 15 
used by the public. Moreover, s. 37 uses 
the words “are hereby declared to .be the 
property of Govt.” This expression is con- 
strued in Secretary of State v. Wasudeo (12), 
and the relevant remarks are as follows 
(pp. 460-61*) ; 

“ But it was said that s. 37 of the Land Revenue 
Code was a bar to the right claimed by the respond- 


ants. That section, however, has been held by. this 
Court in Hanmantrav v. Secretary of State (13) at 


(10) (1913) A C 364 (371-372); B2 L J Ch. 274; 108 
L T 690; 77.3 P 289; ILL GR 693; 57 SJ 403; 29 T 
LR 395. 

(11) 7 A 362s.A W-N 1885, 56. 

(12) 31 B 456: 9 Pom: L R, 719, 

(13) 25 B 287 (299); 2 Bom. L R-1111. 
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p. 299 and in Surannanna v. Secretary of State 
(14), not to take away rights which, existed when it 
became law. No doubt the words in the section are 
‘are and are hereby declared to be............ the proper- 
ty. of Govt. ; and there are authorities, according to 
which, in thecase of a lay which isin its nature dec- 
laratory, ‘the argument that it must not be congtru 
so as to takeaway previous rights is not applicable.’ 
See the judgment of Pollock, C. B., ig Attorney-Gene- 
ral v. Theobald (15), at p. 559 citing Attorney-General 
v. Marquis of Hertford (16). But in Harding v. 
Commissioners of Stamp for Queensland (17) at p. 775 
the Judicial Committee of the Privy Council, in deal- 
ing with the argument that the expression‘ it is. 
declared’ in an enactment is prima facie retrospec- 
tive, observed that ‘the use of the expression ‘‘it is 
declared "” to introduce new rules of law is not incor- 
rect, andis far from uncommon. The nature of the Act 
must be determined from its provisions. Section 37 
itself provides that the ownership of Govt., thereby 
declared, is subject ‘to the rights of individuals legal- 
ly existing.’ Before the Land Revenue Code came 
into force, the law relating to the ownership of such 
lands was presumably the Common Law, according to 
which, ‘where the soll is covered by the water form- 
ing ariver in which the tide does not flow, the soil 
does of common right belong to the owners of the ad- 
joing land ; and there is no case or book of authori- 
ty to show that the Crown is of common right entitled 
to land covered by water, where the water is not 
running water forming a river, but stil! water forming 
a lake (per Lord Blackburn in Bristow v. Carmican 
(18) at p. 666............Such appropriation to the khots of 
the soil must be held to have been made when they 
wers constituted hereditary farmers of the whole vil- 
lage, with the right to bring into cultivation all waste 
on uncultivated land in the village. Section 37 of the 
Land Revenue Code declares that Govt. are the 
owners of such lands. So they had been before that 
, Section became law, dhd so they are now. But that 
is not decisive of ths right now. claimed by Govt. so 
as to deprive the respondent khots of the right acquir- 
ne Ped them in virtue of the khotship to cultivate the 
ands.” i 

In our opinion, these remarks would apply 
with greater force to the wanta lands ofthe 
plaintiff. In this connexion we may lastly 
refer to a decision of our Court in Vina- 
yakrao v. Secretary of State (19), which 
is useful for two purposes, namely, the inter- 
pretation of s, 37 and the effect of a survey 
on title to lands. The dispute there was, 
among other things, about two plots of 
land, ‘which were part of a village granted 
In inam to the inamdar. At the time when 
the village was surveyed, those plots were 
not given survey numbers, and the lower 
Court held that they had- become’ part of 
the village site and belonged to the Govt. 
It was held that s. 61 of the Bom. Land 
Revenue Code did not empower Govt, to 
confiscate any land belonging to an inamdar 


(14) 24 B 435; 2 Bom. L R 261. 
Kio (1890) 24 Q BD 557; 62 LT 768: 38 W R 


(16) (1849) 3 Ex. 670; 18 L J Ex, 332. r 

(17) (1898) A O 769,67 LJ PC 144: 791, T42 14 
TL R 488. 

(18) (1878) 3 AC Gal, 

(19) 23B 39, 
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and confer it on another person, and the 
mere omission to number a land could not 
convert it into a village site or take away 
any existing rights. It was observed by 
Ranade, J. (p. 45%); 

- Tf at asuryey certain lands are not numbered or 
assessed by reason of their being kharab, it does not- 
follow that the ownership of such land is thereby in- 
juriously affected or curtailed. Numbering or survey- 
ing do not by themselves create or destroy rights.” 

One similar grounds, it was held -that the 
bed of a stream in the village also belonged 
to the inamdar and that the owners of land 
on both sides were proprietors of the bed 


of the stream. Parsons, J. observed (p. 44*) 

kn GG GEN e PATA s. 37 deals only with what is not the 

property of individuals, and can have no application 

to the bed of a rivulet which flows through the land 

of any‘ individual, for it would be the property of 

that individual who owned the land upon its banks.” 
e 


This decision has an, important bearing on 
the question involved in this appeal, as 
the lower Court has based its finding on 
the entries in the various survey and revenue 
‘registers and held “that the roads, tanks, 
etc., in dispute did not belong to the plain- 
tiff, as the survey officers had not given 
them survey numbers at the various surveys 
and thereby decided that they did not be- 
long to the plaintiff’s estate. We will now 
deal with the appreciation of the evidence 
by the lower Court and the reasons given 
by it for holding that the plaintiff is not 
entitled to the declaration sought except as 
to the items admitted by the defendant. The 
learned Judge below seems to be of the 
opinion that the British Govt. never accepted 
the title of the Thakore to the lands in suit 
from the beginning. He observes that from 
1819 the Bombay Govt. refused to recognize 
the -'leged proprietary rights of the plain- 
tift’s uncestors and their claims as tributary 
chiefs. That is no doubt true with regard 
to the Thakor’s status as a tributary chief, 
but there is nothing to show that the Govt. 
from the beginning refused to recognize the 
Thakor as proprietor of all the lands con- 
tamed in his wanta in the various villages: 
in the Broach District. According to the 
learned Judge, the .fact that the wanta 
portion of Amod was measured by a round 
survey. only in 1819 by Monier Williams, 
whereas the rest of the lands at Amod were 
measured by a detailed survey did not show 
that the Thakor’s title to the wanta was 
accepted. 

It is true that that survey was not meant. 
to determine title to any estate. In fact it 
was not conducted under any legal enact- 
ment. But the fact remains that the lands 
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In dispute were shown as forming part of 
the wanta lands and were comprised in the 
total area of 5300 kumbhas and 4 malas 
forming the wanta portion. It is the pléin- 
tiffs case that in all subsequent surveys 
they have been continued to be shown as 
part of the wanta although the area of the 
wanta has somewhat varied from time to 
time, and that therefore the title which his 
ancestors had from the beginning over them 
had not been legally taken away bye the 
Govt. at any time. -Ex. 41 does not say, 
either expressly or impliedly, that there was 
any refusal by the Govt. to recognize the 
Thakor’s title to these lands. The learned 
Judge further observes that ifthe plaintiff 
had been recognized asa tributary chief, 
his lands in other villages except Amod 
and Buva would not have been surveyed 
in detailin 1819. But the plaintiff’s claim 
in the. present suitis not based- ypon his 
status asatributary chief. It is admitted 
that his ancestors ceased to be tributary 
chiefs holding a political tenure under the 
British Crown, whatever might have been 
their status before. The plaintiff however 
relies upon the provisions of ss. 3 and 27 of 
Bom. Reg. I of 1823 which was enacted 
for defining the circumstances that consti- 
tute a title to hold land exempt, either 
wholly or partially, from the payment of 
revenue, and prescribing the rules of limi- 
tation in regard to actions of various des- 
criptions. Itis provided in cl. (2) of s. 3 
that: - 

“ Whenever land has been enjoyed, but not under 
a deed or writing, wholly or partially exempt from 
the payment of the public revenue, for more than 
sixty years in succession by any person his heirs or 
others, deriving right from him, such enjoyment, pro- 
vided it has been under some tenure recognized by 
the custom of the country in which the land is situat- 
ed; and more particularly under any of those specified 
in Appendix A (wanta isthe first to be included in 


the list of tenures in Appendix A), shall be considered 
as a sufficient title to the exemption.” 

Then it is provided in el. (3) that 
“ enjoyment of such exemption for 12 years, antecedent 
to the date when the territory in which the land is 
situated, came into the possession of the British Govt., 
shall be considered as equivalent to enjoyment for 60 
years, in termes of the preceding clause.”’ 

Section 27 provides that : i 

“ Whenever lands, houses, Hereditary offices or other 
immovable property, have been held without ińterrup- 
tion for a longer period than 30 years, whether by 
any person as proprietor, or by him, his heirs, or others 
deriving right from him, such possession shall be re- 
ceived as proof of a sufficient right of property in the 
same.” ; 


These provisions were re-affirmed in the 
subsequent Regs. V and XVII of 1827. 
Relying upon them the plaintiff contends 
that all the suit lands being part of the 
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wanta, which was in existence before the- 
Régulation of 1823 came into force, and 
the wanta having been enjoyed by him from. 
ancient times, his title to all the lands in- 
cluded in the wanta has, been affirmed by 
this Regulation, and -*since then he has 
not been legally deprived of his righst 
to these lands. It may be stated here- 
that the plaintiff accepts the position: 
that if the public has acquired any rights: 
over the suit lands by-long user, his- 
rights in them will be subject to the: 
rights in favour of the public, but that, sub- 
ject to these rights of the public, he conti- 
nues to be the proprietor of the lands. The- 
learned Judge below refers to the various 
surveys from time to time as not supporting: 
the plaintiff’s case, and he principally religs 
upon the remarks of Mr. Beytsin Ex. 409 


“as clearly repudiating the Thakor’s right to: 


the ownership of roads, tanks, etc. But as. 
remarked above, these were only Mr. Beyts’ 
opinions as opposed in some respects to the: 
opinion of the taluqdari settlement officer 
and his opinions were not wholly accepted 
by the Govt. There is nothing to show that . 
acting upon his opinion the Govt. decided 
that the suit lands did not belong to the: 
Thakor. As we have seen above Ex. 40,. 
which is a Govt. record of the lands from 
1852 to 1874, showed all the wanta lands in. 
detail as of the Thakor. A, clear distinction. 
is there made with regard to roads, tanks,. 
etc.,in the talpad and inthe wanta, and 
the latter are shown in the name of the: 
Thakor. 


The lower Court further relies upon the 
expression “Govt. lump jamabandi” as it 
appears in various Govt. records against the 
plaintiff’s lands, but there again, as has 
been shown above, when the plaintiff protest- 
ed against the use of that expression, it was 
pointed out tohim that it did not imply 
that any part of the. wanta was taken as. 
Govt. property. On the other hand, the pay- 
ment of compensation to the Thakor for ac- 
quisition of parts of a road in the wanta in 
1871 and in 1911 would suggest that the 
Thakor’s title to the roads in the wanta 
was not disputed by the Govt. Then the 
learned Judge relies upon the fact that cer- 
tain roads in the wanta had been construct-. 
ed, and some repaired, by the Local Board. 
from 1908 to 1923 under the Local Boards 
Act. It is truethat some of the roads in the 
wanta were constructed by the Local Board 
while some others were only repaired. The- 
evidence does hot show the circumstances. 
in which these roads came to be constructed, 
by the Local Board, but the plaintiff, -has 
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‘admitted before us that the roads construct- 
ed by the Local Board in his wanta would 
now belong tothe Local Board under s. 48, 
Bom Local. Boards Act of 1923 which 
says that every road, building or other work 
‘constructed by a Loeal Board shall vest in 
such Local Board. But as to the roads Which 
were only repaired by the Local Board, there 
is nothing in the Act to vest the ownership 
‘of them in the Local Boad. Such power to 
repair a private road might be implied in 
:s. 50, cl. (n), of that Act. | s 
Then the learned Judge relies upon the 
-contents of a letter, Ex. 493, by the Assis- 
tant Survey Superintendent tothe plaint- 
iff's ancestors as showing that the latter did 
not regard kharabas as their property but 
‘were anxious to have them separately stat- 
ed and deducted and to have their estate 
‘Surveyed. The,interpretation put by the 
learned Judge on this letter is erroneous. 
What the Thakor really desired was that a 
survey might be introduced in his villages 
and the arable lands and the kharabas may 
be separately shown therein. What he meant 
was that the ‘former survey was only a 
round survey and in the new survey the 
_kharaba was to be deducted and separately 
shown from the arable portion. The letter, 
-Ex. 559 of 1904, has also been erroneously 
interpreted by the learned Judge. It does 
not mean that, the plaintiff had lost all his 
right to that road in that year. On the other 
-hand, the letter assures the -Thakor that 


‘when the road was diverted and the land- 


-fell into disuse, the Thakor would have the 
‘Tight over the same, and so long as the road 
‘existed; it would be used for public pur- 
‘poses. That rather supports the plaintiff's 
‘case than the defendant's. 

The learned Judge seems to place much 
‘reliance upon Ex. 160 and the other pahami 
patraks of the Thakor’s villages for 1886-87. 
He treats them as if they were a record 
‘of the Govt. But that is not so. They were 
‘prepared by the officers of the plaintiff's 
‘estate. which was at that time under the 
management of the talugdari settlement 
‘Officer. Various lands there were shown 
“under the column “‘darbari or inami” which 
meant belonging to the darbar, i. e., the 
Thakor, vr inami,i. e., given in gift by 
‘the Thakor to another person. In the prin- 
‘cipal register, Ex. 160, which relates main- 
ly to the lands comprised. in the big wanta 
‘Survey No, 304, the area of the cultivated 
and uncultivated, portion of each survey 
numberis separately shown at the end of 
the register. There isa summary of the 
various roads, creek and river bed in that 
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wanta. Simply because of the fact that 
the word “darbart” isnot shown in col. 4 
against these roads, ete., the learned Judge 
comes to the conclusion that they were not 
meant to be shown as belonging to the 
plaintiff’s estate. Butthatis really not so. 
At the end of the summary, the area of these 
roads, creeks, etc., isadded up as 187 acres 
and 10 gunthas, and that area is again added 
to the total area of the lands in that survey 
number and the grand total is stated as 3904 
acres and 34 gunthas, which was the total 
area of all the lands including the kharaba 
portions in survey No. 354. There is nothing 
to show therefore that the roads, creek, etc.. 
were admitted as belonging to the Govt. 
in this register. On the other hand, the 
creek known as “Batrisi creek” covering 
an area, of 17 acres and 7: gunthas com- 
prised in this summary has been now ad. 
mitted before us by the defendant as belong- 
ing to the plaintiff. The learned Judge con- 
cludes his appreciation of the evidence as 
follows (para. 76 of the judgment) : 


“It ts clear from all these considerations that the 
plaintif has no inherent right to the ownership of 
the suititems elther as a tributary chief of the pre- 
British period or as holder of the udhad jamabandi 
wanta, nor have any such extraordinary rights been 
recognized by the British Govt. at the time of the 
survey by Mr. Monier Williams in A.D. 1819 or by 
Mr. Beyts in 1864-74 or in the subsequent surveys 
referred to by plaintiff in his plaint.” 


In our opinion, the learned Judge has 


appreciated the evidence from.a wrong 
standpoint. Itis not the question whether 


‘the verious survey officershave recognised 


the Thakor’s right to the suit lands, The 
real question is whether that right has ever 
been definitely negatived by any decision of 
the Govt. The opinions and decisions of the 


“survey and revenue officers as well as the 


entries in the survey records have, as has 
been shown before, no legal force as de. 
cisions of the Govt. negativing the Thakor’s 
right. The really important point is that 
the suit lands have been included in the 
wanta portions as described in the revenue 
and survey records. It was not till the time 
of the detailed survey that the question 
arose as to how the roads, tanks, ete., were 
to be shown in the settlement’ registers. 


_Eventhen Khan Bahadur Mehta was of the 


opinion that small roads beginning and 
ending in the wanta should be included 
in the wanta, and that small tanks situated 
in the middle of the wanta and not adjoin. 


ing unalenated lands were also the. pro. 


perty of the wantadars. 


He was also of the opinion that the trees 
growing on half of the road on the wante 
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side were the property of the wantadars. 
In this practice he was supported by the 
Collector of Broach but his opinion was 
later on overruled by the Commissioner, N. 
D., and it was then that the matter was 
taken up by the Govt. which finally issued 
a Govt. resolution negativing the Thakor’s 
right to the roads and tanks in the wanta. 
That shows that there was difference of 
opinion even among Govt. officers themselves 
as to whether the suit lands should he 
regarded as part of the wanta or not, and 
ultimately the view prevailed that those 
portions of the wanta which were used by 
the public should be held as belonging to 
the Govt. But it left out of account the 
nature of the right which the wanta holders 
claimed in their lands from very ancient 
times and which was accepted by the 
British Govt. 

It is necessary therefore, to examine the 
legal basis of the right of the wantá- 
holders since the advent of the British rule. 
A taluqdari wanta ‘in Gujarat is neither 
an alienated nor an wnalienated holding. 
It isa peculiar estate which continues to 
be the property of its holder under the 
British rule as it was in  pre-British 
dynasties from ancient times. It was sub- 
jected to legislation from time to time. 
Bom. Reg. I of 1823 recognized the 
holder of the wanta as having a legal right 
to the lands comprised therein on payment 
of the fixed amount of revenue, and under 
s. 27 of that Regulation the possession of 
these wanta lands for thirty years was re- 
garded as proof of a sufficient right of pro- 
perty in the same. This would show that 
the British Govt. recognized the wanta 
tenure and the right of its holder to the 
lands included in it. These land-hol- 
ders found themselves in very embarrass- 
ed circumstances by sales and mortgages of 
their estates, and at one time their condition 
became so grave, especially in the Ahmed- 
abad District, that Govt. in order to save 
them from extinction thought fit to give 
legislative protection to this class of very 
old landed proprietors who had passed 
through many vicissitudes partly on account 
of successive conquests of their territories 
but mostly on account of their own impro- 
vidence. 

The enactment of the Ahmedabad Taluq- 
dars Act (Bom. VI of 1862) was the first 
attempt by the British Govt. to ameliorate 
their condition by taking over for a limited 
period the management of their indebted 
estates, exempting the holders of such 
estates from arrests, providing for a 
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scheme for the settlement of their debts and 
disabling them from incurring fresh debts. 
binding on their estates during the manage- 
ment. It was probably thought that such 
legisPative interference with a class of per- 
sons who were really absolute proprietors 
of their estates could not be justified unless. 
they were described as having a lesser in- 
terest than proprietorship, and the preamble 
of the Act, therefore, began with stating that 
“the talugdari estates are now only held on 
leasehold tenure determinable at the 
pleasure of Govt.” This recital, besides being- 
incorrect, was inconsistent with the provi- 
sions of the Act itself, especially s. 20, 
under which they were meant. to be restored 
to their position of absolute proprietors of 


“their estates on the términatian of -the 


management. Aninteresting account of how 

they were purposely described as lease- 
holders for the purpose of saving them from 

the clutches of their creditors and thereafter 
to re-invest them with their real proprietary 
rights is to be found at pp. 11 to 15 of Peile’s: 
Accounts of the Taluqdars in the Ahmed- 
abad Zillah (Selection No. CVI—New Series.) 

This part of the Preamble was doubted by: 
our High Court in Collector of Ahmedabad 
v. Samaldas Bechardas (20). It has also. 
been criticized in a judgment of our High 

Court quoted at p. 91 in Waghela Rajsanjr 

v. Shekh Masludin (21), as being notoriously 
contrary to historical truth and not consis- 

tent with the concluding portion of s. 7 of 

the Act, The implied approval with which 

it is quoted in Nathurant v. Secretary of 
State (22), is not justified in view of this 

criticism. 

In 1871, asimilar Act (India Act XV of 1871) 
with a similar object was passed for the 
taluqdars of Broach which was, however, 
repealed by the Broach and Kaira Incum- 
bered Estates Act (India. Act XIV of 1877) 
which wasin turn largely repealed by the- 
Broach and Kaira Incumbered Estates Act 
(XXI of 1881). The object of this Act was 
also to relieve the impecunious taluqdars by- 
taking over the management of their estates 
and the settlement of their debts. Finally, 
the Gujarat Taluqdars Act (Bom. VI of 1888) 
was enacted and applied to all the talugdars- 
of Gujarat. As their estates could not’ be 
strictly regarded either as alienated or un-- 
alienated, a doubt arose as to the applicabi- 
lity of the Bom. Land Revenue Code to- 


(20) 9 B H C R 205. i : 

(21) 14 I A 89 (93); 11 B 551 (91); 5 Sar. 16; 11 Ind. 
Jur. 315 (P ©). 

(22) 32 Bor. L R 907; 127 Ind. Cas. 501; A'I R1930- 
Bom. 497; Ind. Rul. (1930) Bom. 613. 
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‘them, and its Preamble, therefore, stated 
‘that the Act was enacted to remove those 
‘doubts. As the Record of Rights Act did not 
-apply-to talugdarz lands, a provision similar 


-to that Act was made in s. 5 for the prepara- 


“tion of settlement registers and certain provi- 
sions of the Bom. Land Revenue Code 
were by s. 33 excluded from application to 
:talugdari lands. 

The account will make it clear that a, 
taluqdar is neither an inamdar nor an occu- 
pant of his lands. His wanta is a freehold 
and not a leasehold. What was paid for- 
merly- as tribute and peshicush as a political 
levy is now converted into a fixed amount 
im lump as a revenue payment, but his pro- 
Plietary right over all the lands comprised 


jin the wanta was affirmed at the commence- ° 


ment of the Briti8h rule and has not since 
‘been taken away by any legal process. In 
1878 Mr. Beyts considered it unnecessary to 
«enquire into the claims of the Thakor over 
roads and grazing grounds in face of alleged 
vuvholesale encroachments on Govt. waste 
ands. Butin 1912 the: survey settlement 
-offcer assured to Thakor that he would 
not be deprived of any excess if his wanta 
‚measured more than the recorded area 
(Ex. 424). Thus the recorded area which, 
aS we have shown above, originally included 
the roads, tank, e?e., had been accepted as 
the Thakor's property. 

Conflicting opinions were no doubt held 
‘Iby Govt. officers from time to time as to 
„the nature of the right. ‘Officers like Mr. 
Beyts were inclined to treat some of the 
‘rights which the taluqdars claimed ‘for 
their wanta lands, for example, rights to 
-village sites,.as “antiquated privileges of 
which no public necessity can be advanced 
„as an excuse.” Some talugdari settlement 
officers were of the opinion that their 
ancient rights should be respected. But the 
-tendency to treat them more like holders 
of unalienated lands than absolute proprie- 
-tors of their wantes was apparent on the 
part of zealous revenue officers. That what- 
-ever was used by the public inside the 
wantas belonged to the community and, 
-therefore, to the Govt.. became a common 
belief in the revenue department. The dis- 
tinction between the rights of the public 
„and the rights of the Govt. and the capacity 
af the public to acquire rights over private 
„as much as over Govt. property were not 
taken into consideration in forming their 
. Opinions. 7 

We will now deal with. the various items 
-in suit-in the light of the’ evidence and the 
‘legal position as discussed above. Originally 
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there were 244 items in suit distributed over 
20 villages. During the pendency of the suit 
however, the defendant admitted the piain- 
tiff’s title to several items out of them in 
the statement, Ex. 198, which was in reply 
to the plaintifi’s statement, Ex. 189, contain- 
ing the list of the properties claimed by the 
plaintiffs. One or two more items were 
admitted by the Govt. by their state- 
ment, Ex. 278. In their statement, Ex. 279, 
the Govt. conditioned some of their admissions 
in someof the former items by stating that 
those lands were subject to the right of the 
public to the use of them. But the learned 
Judge below did not accept the subsequent 
conditional retraction, and this statement 
therefore may be left out of account. It 
appears that by their statement, Ex. 198, 
Govt. admitted 98 items out of 244. Out of 
the items Nos. 1 to 60in Amod, Govt. admit- 
ed items Nos. 1 and 3 to 46 by Ex. 198. 
Item No. 2 is a big creek known as Batrisi 
Khadi, covering an area of 13 acres and 
o gunthas. 
. The learned Judge held that the plain- 
tuf had not proved his title over the same, 
and relying onthe Feisal Patrak, Bx. 255, 
he held that it belonged to the Govt. The 
plaintiff’s case is that the area of this 
creek is included inthe originally recorded 
area of the wanta and that he has also 
been in possession and enjoyment of it from 
the beginning. He further points out that 
the area of 197 acres and 15 gunthas shown 
in the Feisal Patrak, Ex. 255, referred to 
another creek situated to the south-west and 
not the Batrisi creek, and that the lower 
Court was under a clear misapprehension 
in confusing it with the creek mentioned 
in that exhibit. He produced evidence to 
show that the villagers had passed leases to 
him from time to time for parts of the 
Batrisi Khadiand that fees were levied by 
the Thakor from the people for the use of 
earth fromthe Khadi. It is however un- 
necessary to refer to this evidence in detail 
as during the course of the argument before 
us the learned Assistant Govt. Pleader on 
behalf of the defendant conceded the plain- 
tiffs title to this Khadi. Items Nos. 3 to 46, 
which have been conceded by the Govt. in 
the lower Court, are roads for passage 
situated inside the survey numbers in the 
wanta. ` , 
The reason for making this concession 
seems to be this: In the latest survey tbe 
survey officers included small roads of 
passage which ran through the fields in 
the respective survey numbers themselves 
but for big roads they did not give any 


e 
« 


AN 
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survey numbers but showed them between, 
the numbered fields. These latter roads 
were called hade pakadela marag, i. e. bĝun- 
dary roads. As the plaintiff’s title to all 
the roads in the wanta was denied, he prayed 
for relief for the passages situated in the 
fields, and the defendant conceded the plain- 
tiffs title to all the small roads for passage 
through the numbered fields. Such roads 
in the Amod area are Items Nos. 3 #0 46. 
But Govt. did not concede the plaintiff's 
right with regard to the boundary roads 
even though both sides of them are flank- 
ed „by fields inside the wanta. These 
latter roads are items Nos. 47 to 59. Item 
No, 47 Is what is known as the Achhod Road 
situated in survey No. 354. 

In Ex. 45, the Govt. register of lands for 


1852, this road is shown under Item No. 643 ° 


in the wanta land in the name of the 
Thakor and not shown for public passage 
such asthe roads in the talpad area were 
shown. In fhe plan, Ex. 92, which shows 
Beyts’ survey, this road is shown as in 
Survey No. 354, but it is not given any 
number. In Ex. 512, the register for 1878, 
it is included among the roads of the total 
area of 00 acres and 22 gunthas situated in 
the kharaba of the wanta. In Ex. 395, the 
settlement register of 1923, this road is includ- 
ed in the passage, 36 acres and 33 gunthas 
but not shown asthe plaintiff's. 
ed on behalf of the plaintiff before us that 
people have used this road for passage at 
least from 1852, but he says that it was 
originally a part of his holding, and there- 
fore s. 37 of the Bom. Land Revenue 
Code does not apply toitand make it the 
property of the Govt. even though people 
might have acquired rights of way over it. 
There does not seem to be any clear evi- 
dence whether this road was repaired by any 
local. body or by Govt. But it is contended 
that even if it were repaired- by the Local 
Board, it would not vest in the Local Board 
for that reason. 

Item No. 48 is a road from Amod to 
Khar, The same arguments urged for 
Item No. 47 apply to this road also except 
that it was not shown in Beyts’ survey. 
Item No. 49 isa road from Khar joining 
the road in Item No. 48, and Item No. 50 is 
another road, The same arguments apply to 
these two roads as those urged for Item 
No. 48. Item No. 51 is a narrow passage for 
going to agricultural area, and it is part of a 
jong old road known as Amod Jambusar road. 
It is shown as Item No. 790 in Ex. 45 as be- 
longing to the Thakor’s wanta. Items Nos. 52, 
- 53 and 54 are continuations of the road in 


NARHARSINGJI V. SECRETARY OF STATE (BOM.) 


It is conced- - 


655 


Ifem No. 51 and the same arguments apply 
tothem. Item No. 55 is a road between two 
survey numbers of the wanta, and Item 
No. 06 is also a similar road. The defendant’s 
Advocate has admittedethe plaintiff’s title to 
these two Items Nos. 55 and 56, during the 
course of argument before us. As to items 
"Nos. 57, "98 and 59, the plaintiff has not 
pressed -his case before us, as Item No. 57 is 
outside Survey No. 354, Item No. 58 is a pub- 
dic road to Broach constructed by the Local 
Board, and Item No. 59 is the Palej road also 
constructed by the Local Board. It may be 
noted here that it wasa part of the road 
in Item No, 08 which was acquired in 1871 

and compensation therefor was paid to the 

Thakor as stated before. Item No. 60 is the 

railway line and it is not claimed by the 

plaintiff. ` ; 


We next come to the disputed items in. 
the village of Wadia. This village is a 
part of the big survey No. 354 and.the 
kharaba area thereof is 204 acres and 17 
gunthas. Kharaba lands out of this area 
measuring 44 acres and 23 gunthas have. 


been admitted by the defendant as of the 


plaintiff’s ownership in Exs. 198 and 278. 
The remaining items are the village site, 
the roads and the river. The village site 
measures 16 acres and 8 gunthas. The 
defendant contended inethe trial Court 
that if did not belong to the plaintiff, al- 
though, as we have seen above, the plaintiff's 
title tothe village site cf Amod had been 
admitted by the Govt. long ago and was 
not putin issue in the suit. The plaintiff's 
case is that this village site stands on a 
better footing than the village site of 
Amod. In Ex. 45 of 1852 it is Item No. 981 
shown as belonging to the Thakor. In Beyt’s 
survey of 1878, its area, which was then 
6 acres and 10 gunthas, was shown as situ- 
ated in the wanta. It was in 1913 that this 
villace was separated from Amod. 


In the settlement register, Ex. 395, how- 
ever, the village sife was nof shown as 
the plaintiff's kharaba. There is no reason 
why this village site should not belong to 
the plaintiff just as to the village site of 
Amod. But it is not necessary to pursue 
this point further as the defendant's Advo- 
cate finally conceded the plaintifi’s title to 
it before us. Asto the roads which cover 
an area of 50 acres and 20 gnnthas, they are 
Items Nos. 938 and 948 in Ex. 45 of 1852. 
They aré known as Amod Wadia road and 
Amod Bozadra road. They are referred to 
by the plaintiffs witness Purshottam 
Ex. 389, in paras. 79 to 86 of his deposition. 
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These roads would also belong to the plain- 
tiff subject tothe rights of the public for 
passage, if any. The last item in Wadia 
is the area of the river-bed comprising 93 
acres and 4 gunthas.This item will be txeat- 
èd separately at the end as the plaintiff does 


not claim it as part of his wanta hut on his, 


rights under the common law. 
Then with regard tothe plaintiff’s lands 
in the village of Ranipura. the defendant 


has admitted the plaintiffs title to items’ ship over them. 


Nos. 1; 2,4 and 6 out of the total area of 
8 acres and 34 gunthas. 
is a Local Board bungalow, has been admit- 
ted by the plaintiff as not belonging to him. 
Items Nos. 3and5, which area road and 
a Burial place, had been conditionally ad- 
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(1) The plaintiff admits that the road from 
Palęj to Jambusar, Item No. 59, and the 
a from Broach to Jambusar, Item No. 58, 
and the road L to M in the plan, bounded on 
one side by Ranipura Survey Nos. 11, 12, 
30, 31,32, 27, 23 and on the other 
by Survey Nos. 10, 41, 40, 39, 38, 37, 
33, (34, 35 and 36, vest in the Local 
Board as they have been constructed by 
it and the plaintiff does not.claim owner- 
(2) Roads passing through 
wanta lands and going beyond belong to the 


“plaintiff subject tothe rights of the public 


to pass and re-pass over them as highways. 
(3) Roads which end in the wanta tothe ex- 
tent to which they are in the wanta land, 
whether numbered or not, belong’ to the 


mitted by the défendant in Ex. 279, but . plaintiff subject to the right of the public, if 


the learned Judge has held them as un- 
conditionally belonging tothe plaintiff. The 
remaining items are the village site of Rani- 


pura measuring 4 acres and 17 gunthas. This ~ 


village was populated on its present village 

site after 1917 when the former village site 

situated in another place of the wanta was 

abandoned. It is clear on the evidence that. 
this new village was populated on the 

plaintiffs fields in the wanta, and during 

the course of arguments before us the de- 

fendant’s Advocate conceded the plaintiff’s 

ownership over ite : 

There is another item in dispute, namely, 
the bed of the river measuring 29 acres 
and 11 gunthas which we will take up se- 
parately at theend. The roadsin Ranipura, 
measuring 36 acres and 22 gunthas*and 10 
acres and 24 gunthas, stand almost on the 
“same footing as the roads in Wadia, with the 
general condition applying to both of them, 
namely that the portions of these roads con- 
tructed by the Local Board have been admit- 
ted by the plaintiff as vesting in the Local 
Board, and the plaintift has further admitted 
the right of the public of passage over them 
if such right is proved. These three vil- 
lages comprise the plaintiff’s land in the 
big survey No, 354. The remaining lands 
in dispute are situated in various villages as 
shown in para. 82 of the lower Court’s judg- 
ment. Itis not necessary to deal with them 
in: detail. The plaintiff’s contertion with 
regard to them is the same asit was with 
regard to the lands in Survey No. 354, 
namely that they are his property subject 
to the right of .the public, if any, for 
passage. = 

I may summarize here the’contentions as 
well asthe admiissions made by Mr. Munshi 
on behalf of the plaintiff-appellant with re- 
gard to roads, tanks and creeks in general : 


any. (4) The plaintiff is the owner of the 
soil and sab-soil of the road when it is bound- 
ed on both sides by his wanta lands, and 
only to the extent to which it is so bounded. 
(5) The plaintiff is the owner of the soil. and 
sub-soil of the road on which the wanta land 
abuts up to the middle of the road when the 
property on the other side is not the wanta 
land of the plaintiff. 

~ Then with regard to the tanks, the plain- 
tiff’s contention is that if a tank isin a sur- 
vey number or is surrounded by wanta land, 
it belongs to the plaintiff. With regard to 
the creeks or khadis, the creeks in the other 
villages are on the same line as the Batrisi 
Khadi which has been conceded by the de- 
fendant as of the plaintiff’s ownership. We 
think that these contentions as well as ad- 
missions accord with the view which we 
have taken of the evidence as well as the 
legal rights of the plaintiff in the suit pro- | 
perty, and that the plaintiff, therefore, would 


‘be entitled to a declaration with regard to 


those items which would be found to be of 
his ownership according to these tests. 

There remains now the last item of the 
bed of the river at two places. The area of 
the river bed in Wadia is 93 acres and 4 
gunthas, and in Ranipura 29 acres and 11 
gunthas. Itis conceded by the plaintiff that. 
the river 1s not included in the wanta khara- 
ba at any time but he claims it on his rights 
under the common law on the ground that 
the lands of the two villages of Wadia and 
Ranipura abut on one side of these rivers. It 
may be stated here that the plaintiff's title to. 
the river, if any, is not negatived by the 


‘Govt. resolution, Ex. 35, which is the cause 


of action for the present suit; but the plain- 
tiff has asked for a declaration of his rights 
with’regard to the river-bed as all his rights 
to roads, tanks, ete., in the wanta were deni- 
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ed. The plaintiff claims half the bed of the 
Tiver in so far as it touches the plaintiff's 
wanta on one side of the river, there being 
Govt. land on the other side. In the private 
survey of the plaintiff's estate, Ex. 160, half 
the river-bed was shown in the area of the 
estate, but itis not mentioned in the other 
record of the suit. 

~- For his common law ‘rights, the plaintiff 
relies on the Full Bench decision ef the 


Madras High Court in Venkata Lakshmi-. 


narasamma: v. Secretary of State (23). The 
decision in that case is that in the case of a 
grant of land bounded by a non-navigable 
river, the presumption is that the grant 
passes to the grantee the bed of the river ad 
medium filum aque, and that the onus of 
showing the contrary ison the grantor. The 


decision in Baban Mayacha v. Nagu Shravu* 


cha (7).at p. 40“ has been followed in this 
case. We think that the presumption refer- 
red to in this decision has not been rebutted 
on behalf of the defendant. There is nothing 
toshow that the plaintiff has been deprived 
of this right by the Govt. As has been ob- 
served above, under s. 37 the bed of the 
river would not belong to Govt. if it is prov- 
ed that it is of the plaintiff’s ownership. Ac- 
cording to the decision in Secretary of State 
v. Wasudeo (12) quoted above, s. 37 saves the 
common law rights of private persons which: 
existed at the date when it came into force. 
If, therefore, the plaintiff had the right to 
the river-bed in common law,: there is no- 
thing in s;37 to deprive him of the same. 


The decision in -Secretary of State v. Bijoy 
Chandra Mahatap (24) is also in the plain- 


tii’s favour. It is held there that by the 
common law of the country, the right to the 
soil of a river when flowing within the estates 
of different proprietors belongs to the ripa- 
rian owners up to the middle thread. The 
plaintiff would, therefore, be entitled toa 
declaration with regard to half the bed of 
the river in these two villages. . : 

The only point that remains now is the 
defence of limitation, and in view of the dis- 
cussion of the evidence, it is not necessary to 
dwell on it at length. The lower Court held 
that the plaintiff’s suit was time-barred under 
Art. 120, Lim. Act as his rights to the lands 
in suit were negatived by the Govt. long be- 
fore the suit was filed. In fact, according to 
the lower Court, they were not reconized at 
all. We have, however, held on the evidence 


that the Thakor’s title to the suit -lands was 
(23) 41 M 840; 47 Ind. Cas. 606; AIR1919 Mad. 
965; 35 ML J 159 (F B). 


(24) 46 C 390; 46 Ind. Cas. 305; A I R 1919 Cal, 
7 ‘ a 


768; 22 O W N 872, 
"rage of 2 B.— [pd] 
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not definitely denied by the Govt. till 1996 
when the Govt. resolution was issued deny- 
ing the plaintiff's claim to the roads and 
tanks. Bofore that, as we have stated above, 
there were. various epinions expréssed by 
Gott. officers and entries made in. the re- 
venue and syrvey records. We do not think 
that those entries made before the detailed 
survey began in 1913 expressly negative. the 
plaintiff’s right. But even assuming it to be 
So, those entries, as held above, cannot be 
regarded as amounting to decisions about. 
title one way or the other. In our opinion, 
the plaintiffs cause of action arose only when 
after the protracted correspondence rels ting 
to the manner in which the: entries were to 
be made in the setilemeiit régisters it was 
finally decided by the Govt: resolution that 
those entries should not declare the plaintiff’s 
right to thé roads and tanks, ete.. The deci- 
sions in Surannanna v. Secretary of State 
(14) and Sursingji Dajiraj v. Secretary, of 
State (25) are in favour of the plaintiff’s con- 


d 


tention that the cause of action did not ‘arise’ 


before 1926. The suit, therefore, filed in 
1927 isin time. We will now ask the learn- 
ed Advocates on both sides to prepare a 
statement showing the various items which 
would be found as of the plaintiff's owner- 
ship, whether with or without the right of the 
public over them, in the light of our decision. 

July 26.—The learned Advocates on both 
sides have prepared a statement in the light 
of our decision and we now proceed to pass 
the decree in the appeal. The decree of the 


lower „Court -is set aside and the following 


decree is substituted in its place: The plain- 
tiff is declared to be the full and absolute 


proprietor of (a) the river-bed ad mid filum 
in Wadia and Ranipura, (b) all the roads, 


tanks and other waste area which are within 


or bounded by his wanta lands, (c) the roads’ 
up to the middle line where wanta lands’ 


abut on them on one side, and (d) in particu- 
lar the items mentioned in the schedule at- 
tached, (e) the items regarding which decla- 
ration has been granted by the trial Court 
in the plaintifi’s favour, and (f) the items 
admitted by Ex. 279. The plaintiff is grant- 
ed an injunction against the defendant res- 
training the latter-and his servants and 
agents from interfering with the rights of 
the plaintiff declared above. The defendant 
should pay the plaintiff's costs of the appeal 
and the trial Court, including the costs from 
the date of the filing of the suit to September 
29, 1933. . - T 
S.. Decree set aside. 


(25) 28 Bom. L R 1213; 99 Ind. Cae. 293; A I R1926 
Bom. 590,° i poa 
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PRIVY COUNCIL . 
Appeal from the Supreme Court of the 
Island of Ceylon 


November 5, 1940 
LORD ATKIN, Lorn THANKERTON AND 


l SIR GEORGE RANKIN ° 
CECILY HARRIETT MATILDA PEIRIS 
— APPELLANT ° 
versus 


R. M. SELLAMUTTU PILLAI (Deczasep) 
‘AND ANOTHER— RESPONDENTS 

Privy Council— Practice— Finding of fact—Con- 
current findings of fact—Interference. 

The findings that the defendants have taken certain 
property themselves; that they did not in fact buy it 
for a third party and that there was no agreement 
by which they undertook to give any share of the 
‘property which they had bonght for themselves to that 
third party, are findings of fact. 

No doubt the rule as to concurrent findings is ‘not 
so rigid that it might not be departed from if such a 
State of things existed‘ss facts appearing from some 
undisputed document which are completely destructive 
of the findings of fact by the Judge, but where no- 
thing of that kind appears it is impossible for their. 
Lordships to interfere with those concurrent findings 
of fact. . 


Messrs. N. L.C. Macaskie, K. C. and 
Stephen Chapman, for the Appellant. : 

Messrs, J. M. Pringle and N. R. Fox 
Andrews, for the Respondents. 


Lord Atkin.—This is an appeal from the 
Supreme Court of Ceylon confirming the 
District Court of Célombo. The action was 
brought by the present appellant, the wife 
of a Mr. Peiris who carried on business as a 
broker at Colombo. The claim made by her 
was that there being a property for sale, 
her husband went to the present respondents 
and arranged with them that they should 
purchase the property for his wife because 
his financial circumstances were such that 
it was inconvenient that the property should 
stand in his name, and arranged that they 
should secure a mortgage on the property; 
thatthe whole transaction was carried out 
in her name; she was the principal and the 
transaction being carried out in her name, 
she would be entitled to have the property 
declared to be hers. That case which was 
put forward; though not it seems in the first 
instance, alternated with the case that all 
these transactions went through for her, that 
by agreement made between her husband and 
the two respondents, the two respondents 
having undertaken the liability for a loan 
and having made the purchase in their own 
names, agreed that she should have one- 
fourth cf the property—the mpney that re- 
presented her share of the purchase price 
being paid off out of the profits of the whole 
property which would be received, and 
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were received, by the defendants. The 
simple answer that is made by the respon- 
dents and was accepted by the Judge of first 
instance is that that transaction in that 
form never took place. It seems to 
have been suggested at one time that 
the husband should receive from this 
transaction one-fourth of the property 
that was bought. No agreement was even- 
tually, arrived at. There are documents 
which indicate that Mr. Peiris, the husband 


‘ of the plaintiff, had suggested to the solicitors 


for the defendants that they had agreed to 
pay him a one-fourth share of the property 
in consideration for his serviees in introducing ~ 
the transaction tothem. A draft memoran- 
dum came into existence upon that footing, 
but there was no concluded agreement and 
eventually itis quite plain that any sugges- 
tion that Mr. or Mrs. Peiris should get one- 
fourth of the property fell through for the 
reason that neither Mr. nor Mrs. Peiris was 
prepared to undertake the responsibility for 
one-fourth of the losses on the working of the 
estate, if there should be losses. The transac- 
tion seems quite plain when one considers it. 
At that time there was not much prosperity 
attaching to tea plantations in Ceylon. 
Eventually the position got much better and 
if this arrangement had been carried through 
Mr. and Mrs. Peiris would have been in a 
position to say: “Well, the profits have been 
sufficient to meet this one-fourth of the pur- 
chase price”. In the circumstances it is 
almost certain that neither Mr. nor Mrs. 
Peiris would have had any right or power to 
claim that one fourth share. 

However, the position here is that the Judge 
has rejected entirely the story told by Mr. and 
Mrs. Peiris and he believes the story told 
by Mr. Weerasooriya, who is a proctor of 
repute, to the effect that he never was made 
aware of the transaction as narrated by Mr. 
Peiris and that there never was a concluded 
agreement. 

In those circumstances it seems plain that 
the documents must stand as they are. The 
defendants have taken the property them- ° 
selves; they did notin fact buy it for Mrs. - 
Peiris or for Mr. Peiris and there was no 
agreement by which they undertook to give 
any share of the property which they had 
bought for themselves either to Mr. Peiris or 
Mrs. Peiris. 

Those are the findings of the District Judge 
and they are findings of fact. Onan appeal 
to the Supreme Court the Supreme Court 
accepted the findings of fact of the learned 
Judge,and they agreed with his reasoning. 
There are, - therefore, concurrent findings 
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which prevent their Lordships from inter- 
fering with those findings of fact. No dqubt 
the rule as to concurrent findings is not so 
rigid that it might not be departed from if 
such a state of things existed as facts appear- 
ing from some undisputed document which 
are completely destructive of the findings of 
fact by the learned Judge, 
that kind appears here. In those circum- 
stances it is impossible for their Lordships to 
interfere with the judgments. 

The result is that the appeal must be 
dismissed and their Lordships will humbly 
advise His Majesty accordingly. 

The appellant must pay the costs, Their 
Lordships see no reason why there should 
be more than one set of costs in the circum- 
-stances because substantially the issues 
seem tobe thesame as regards both the 
respondents. . 

D. i Appeal aismissed. 


Solicitors for the Appellant.—Messrs. 
Cayley & Knight. 

Solicitors for the Respondents.—Messrs. 
Peake & Co. and Freeman & Cooke, 
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Electricity Act (X of 1910), s. 22 and Para. 6 of 
Schedule—Licensee’s failure to supply energy accor- 
ding to s. 22 and para. 6 of Schedule to person 
entitled to supply of energy—Suitby such person for 
damages — Jurisdiction of Civil Court. 

A person entitled to supply ofenergy under e. 22, 
Electricity Act of 1910, has a cause of action for asuit 
for damages on account of the licensee’s failure to 
‘supply energy according to s. 22and Para. 6 to the 
Schedule. The Civil Court has jurisdiction to entertain 
such a suit, since the Act does not providea remedy 
for the breach of s. 22. -97 Ind. Cas. 537 (1), followed. 
Atkinson v. Newcastle d Gateshead Waterworks Co. 
(2), explained. Rossv. Rugge-Price (6) and Groves v. 
Wimborne Lord (7), relied on. (p. 660, col. 2; p. 661, 
eal. 1.] | , Ee 

(English-case law discussed.] 

Misc. Case from reference made by the 
Judge, Small Cause Court, Allahabad, 
dated January 26, 1940. a 

Mr. G. S. Pathak, for the Applicant. 


Mr. Gopal Behari, for the Opposite Party. 


Ismail, J—The following points have 
-been referred to us for decision by the learn- 
ed Judge of the Small Cause Court, Allaha- 
bad, under r..Lof O. XLVI, Civil-P. O.: 
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“(1). Whether a person entitled to supply of energy 
under s. 22, Electricity Act of 1910, has a cause of 
action for a suit for damages on account of the licenses’s 
failure to supply energy according to s. 22 and para. 6 
to the Sch. II. a a Ate Civil Court including 
the nudge, Small Cause Court, has jurisdiction to 
entertain such a suit.” 


It appears “that the plaintiff, Dr. Jairaj 
Bihari recently built a house in a locality 
which is known as George Town Extension 
Scheme. The defendant, the U. P. Electric 
Supply Co. Ltd., is the licensee for the dis- 
tribution of électric energy in the town of 
Allahabad. It is admitted that the house of 
the plaintiff is within the “area of supply.” 
In January 1939, the plaintiff sent a requi- 
sition ‘to the defendant to supply electric 
energy. The defendant was informed that 


ethe plaintiff was desirous to occupy his new- 


ly built house on February‘14. In anticipa- 
tion of the supply of energy the plaintiff 
alleges that he got his house installed for 
alternating current. The defendant however 
failed to connect the plaintiff's house. The 
plaintiff has brought the. present action 
against the defendant company alleging a 
breach by the defendant of the statutory 
obhgation imposed by s. 22 of Act IX of 
1910 and para. 6 of the Schedule appended 
to the Act, and damage ensuing. as the re- 
sult of that breach. The plaintiff has assess- 
ed his damage at Rs. 5 pet day from April 
1, 1939 to September 14, 1939. The defend- 
ant resisted the claim on a variety of 
grounds. The only point with which we 
are concerned at this stage relates to the 
question? of jurisdiction.» The defendant 
alleges that even ifit be assumed that the 
plaintiff has suffered damage and that the 
defendant was bound to supply energy, the 
only remedy open to the plaintiff is to make- 
a complaint under s. 42 (b) of the Act. It is 
emphatically denied that the plaintiff has 
any right to claim damage in a Civil Court. 
It is further contended that no civil liability 
‘is imposed upon defendant by the Act. It 
is argued that the Act exhaustively provides 
remedies for every contravention of the pro- 
visions of the Act and the rights and the 
liabilities of the parties are limited to the 
provisions of the Electricity Act. The case 
has been argued at length with great ability 
by learned Counsel for the parties. Before 
examining the authorities cited hefore us, 


-it would be convenient to refer to the rele- 


vant provisions of the Act. Section 22, 
Electricity Act, provides : 


“Where energy 18 supplied by a licensee, every 


. person within the area of supply shall, except in so far 


asis otherwise provided by the terms and conditions 


“of the license, be entitled, on application, to a bupply 


on the same terms as those on which any other person 


a” 


. 
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in the same area is entitled in similar circumstances 
to a corresponding supply.” ie 
Section 23, enjoins that charges for energy 
should be made without undue preference. 
Paragraph 6 of the échedule to the Act says: 
‘Where... a requisition is mads by the Arner or 
occupier of any premises situate within the area of 
supply requiring the licensee to supyfy energy for such 
premises, the licensee shall, within one month from the 
making of the requisitionor within such longer period 
as the Electric Inspector may allow, supply...... 
The sbove quoted provisions lay down the 
rights and obligations of the prospective 
consumer and the licensee respectively. It 
is manifest that the defendant was bound to 
supply energy to the plaintiff unless he had 
a reasonable cause for failure to do so. 
What is reasonable cause will be determin- 
ed by a reference to the Act and isa ques- 


-tion that will be subject of enquiry by the 


trial Court. Settion 42 (b) of the Act says : 
“Whoever being a licensee, in contravention of the 
rovisions of this Act or of thé rules thereunderor in 
reach of conditions of his license and without reason- 
able excuse, the burden of proving which shall die on 
him, discontinues the supply ofenergy or fails to supply 
energy shall be punishable with fine which may 
extend to one thousand rupees and, in the case of a 
eontinuing offence or default, with a daily fine which 


_ May extend to one hundred rupees.” 


The aforesaid section does not make any 


provision to indemnify the applicant for the 


supply of energy for any loss that he might 


- have sustained im consequence of failure of 


-party concerned, may refuse 


“the licensee to supply energy. Itis conceiv- 


able that the licensee may deliberately and 
with theintention to cause damage to the 
t to supply 
energy. Such feilure may result im causing 
serious loss and inconvenince to the appli- 
cant. The penalty provided by law will in 


-no way satisfy the aggrieved party. It is 


true that the Magistrate trying the case 
may direct that a portion of the fine may be 
paid tothe complainant by way of compen- 


sation but the complainant cannot claim as 


of right compensation from the Criminal 
Court. The only Court that may award com- 
pensation on proof of damage, is the Civil 
Court. In the absence of a clear provision 
barring the jurisdiction of the Civil Court, 
we see no reason why the plaintiff should 
not seek redress from that Court. We have 
not been referred to any section of the Act 
which bars the jurisdiction of the Civil 
Court. It is however argued that the scheme 
of the Act indicates that it was not intend- 
ed that the licensee should be harassed in 
defending numerous civil suits that may be 
brought by the residents wfthin the area of 
supply. It is contended that a summary re- 
medy is provided by s.42 for the enforce- 
-ment of the right which has been conferred 
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upon the resident of the area of supply by 
ss; 22 and 23 of the Act. Our attention has 
béen drawn to several sections of the Act 
where provision has ‘been made for. the 
award of compensation in case of loss or 
damage by a reference of the dispute to ar- 
bitration. Sections 13 to 19 of the Act pres- 
cribe directions which have to be followed 
by the licensee in the execution of the work 
of laying down electric supply lines, etc. 
Where the licensee makes default in com- 
lying with any of the provisions laid down 
in those sections, he isto make full compen- 
sation for any loss or damage and in case 
of difference or dispute as to the amount of 
compensation, the matter is to be determined 
by arbitration. It is manifest that in such 
cases acivil suit is impliedly barred be- 
cause a remedy is provided by the Act it- 
self to compensate the party suffering any 
damage or loss. Section 19- of the Act en- 
joins : 

“A licenses shall, in exercise of any of the powers 
conferred by or under this Act, cause as little damage, 
detriment and inconvenienceas may be, and shall make 
full compensation for any damage, detriment or in- 


ee caused by him or by any one employed by 
im.” 
Sub-clause (2) of the section provides : 
“Save in’ the case provided for in s. 12, sub-s. (3), 
where any difference or dispute arises as to the amount 
or the application of such compensation, the ‘matter 
shall be determined by arbitration.” 


Here again the jurisdiction of the Civil 
Court is impliedly barred and the remedy 
of the aggrieved party is limited to arbitra- 
tion. All the sections referred to above re- 
late to the stage anterior to the commence- 
ment of supply. Part 2 deals with the stage 
when the supply of energy is commenced. 
Section 24, deals with a case where the 
supply of energy is discontinued to a consu- 
mer by the licensee in consequence of non- 
payment of the charge of energy. The licen- 
See Is given the power hy this section to dis- 
continue the supply until such charge or 
other sum, together with any expenses in- 
curred by him in cutting off and reconnect- 
ing the supply, are paid. In case of differ- 
ence or dispute between the consumer and 
the licensee, the matter is to be preferred to 
an Electric Inspector whoshall be appointed 
by Govt. for the settlement of the dispute. 
This section again provides a speedy remedy 
for the settlement of the dispute. We how- 
ever find no provision in the Act under 
which the aggrieved party may be compen- 
‘sated for.the inconvenience, loss or damage 
suffered by him” in consequence of the 
breach of ss. 22 and 23. It is permissible 
therefore to infer that in such cases the 
party suffering damage or inconvenience 


‘ 
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would be entitled to seek his remedy in the 
Civil Court which alone is vested with the 
jurisdiction to try all suits of a civil nattre 
excepting suits the cognizance of which is 
expressly or impliedly barred. Our exami- 
nation of the provisions ofthe Act does not 
lead us to the inference that the jurisdiction 
of the Civil Court is barred in cases where a 
breach of statutory duty has been made by 


the licensee in declining to supply energy- 


upon a proper requisition made to him by a 
resident within the area of supply. 

_ Now, we proceed to examine the authori- 
ties that have been cited before us by learn- 
ed Counsel for the parties. The only case of 
an Indian High Court that has been cited 
before us is Municipal Committee, Amritsar 
v. Shankar Das (1). A learned Single Judge 
of that Court in interpreting s. 22, Electri- 
city Act, held that there was nothing in the 
Electricity Act which barred, either express- 
ly or impliedly, a suit for damages against 
licensee for failure to supply energy. In the 
absence of any authority of our own Court 
or of other High Courts in India, we have to 
seek guidance from the principles enunci- 
ated by the British Courts. The case that 
has been very strongly relied upon by the 
defendant is Atkinson v. Newcastle and 
Gateshead Waterworks Co. (2). This was a 
case for recovery of damages from the defen- 
dant company. The defandants were incor- 
porated with certain powers of taking land 
and supplying and maintaining waterworks. 
The duty of the defendants was defined by 
various sections of the Act. Section 42 of 
the Act enacted: ; 

“““The undertakers shall at all times keep . charged 


with water under such pressure as aforesaid (which ° 


by s. 35 is such a pressure as will make the water 
reach the top storey of the highest houses within the 
limits), all their pipes-to which fire plugs shall be 
fixed... . and shall allow all persons at all times to take 
and use such water for extinguishing fire, without 
making compensation for the same.” 


The plaintiff was the owner and occupier 
of a dwelling house, etc., situate within the 
limits prescribed by the defendants’ Act for 
the supply of water by the defendants. The 
plaintiff's house caught fire and was burnt 
down. It was alleged that the defendants 
did.not perform their statutory duty by gett- 
ing their pipes charged with water at the 
requisite pressure. In consequence of the 
negligence of the defendants the plaintiff did 
not get sufficient supply of water to extin- 
guish the fire. The facts were found in fav- 
our of the plaintiff and a decree was passed 
by the trial Court for damages. The Court 

(1) A I R 1926 Lah 349; 97 Ind. Cas. 53 


7. 
(2) (1877) 2 Ex D 441; 46 L J Ex 775; 36 L T 761; 
5 W R 794, one i 
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of*Appeal, however, reversed the decrée and 
held that the Statute gave no right of action 
‘to the plaintiff. Certain observations of Lord 
Cairns, L. C , have been very strongly relied 
upon in support of the defendant’s conten- 


tion ånd in particular the following passage : 
` “Apart, then, m authority, I should ‘say without 
if was no part of the scheme of this 

Act to create any duty which was to become the sub- 
ject of an action at the suit ofindividuals, to create any 
right in individuals with a power of enforcing that right 
py action; but that its scheme was, having laid down 
certain duties, to provide guarantees for the due fulfil- 
ment of them, “and” where convenient to give the 
penalties, or some of-themto tke persons injured, but 
where not convenient soto do, there simply to impose 
public penalties, not by way of compensation butas a 
ka to the public for thedue performance of the 
uty.” 5 ; 

The above quotation at first sight certainly 


esupports the defendant’s contention, but 


from a close study of the ruling and the 
particular provision of the Act which was 
the subject of consideration it would appear 
that the exposition of law is limited to the 
facts of the particular case. It may be men- 
tioned that this ruling has held the field up 
to the present time and has,never been dis- 
sented from. It has, however, been explain- 
ed in numerous cases, some of which will be 
noticed presently. I may first refer to s. 43, 
Waterworks Clauses Act. It provides: 

“Tf, except when prevented as aforesaid, the under- 
takers neglect or refuse to fix, maintain, or repair such 
fireplugs, or to furnish to the town commissioners a 
sufficient supply of water for the public purposes afore- 
said, upon such terms as shall have been agreed on or 
settled as aforesaid, or if, except as aforesaid, they 
neglect to keep their pipes charged under such pressure 
as aforesgid...... they shall be liable to a penalty of £10, 
and shall also forfeit to the towm commissioners, and to 
every person having paid or tendered the rate, the sum 
of 40 shillings, for every day during which such refusal 
or neglect shall continue after notice in writing.” 

The first distinguishing feature is that a 
provision has been made to compensate the 
injured party. Section 42, Electricity Act, 
however, makes no such provision. As stat- 
ed above, the insertion of. a penal clause 
would not compensate the injured person 
and, therefore, it is only just and fair that 
he should be allowed to claim compensation 
by instituting a suit in a proper Court. In 
Read v. Croydon Corporation (3), Atkinson v. 
Newcastle and Gateshead Waterworks Co. (2) 
was discussed at length and it was held that 
it was authority for holding that a civil suit 
for recovery of damages for breach of duty 
enjoined by ss. 35 and 42, Waterworks 
Clauses Act, was barred. It was, however, 
no authority for the general proposition that 
in no case an individual had a civil remedy 
if he suffered damage in consequence of the 

negligence of the licensee or for non-perfor- 
(3) (1938) 4 All E R 631; 82S J 991; 55 TLR 212. 
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mance of a statutory duty imposed upon huh. 
The correct principle appears to have been 
laid down by Stable, J., in Read v. Croydon 
Corporation (3) at p. 652* : 

---...and that one of the megns of determining what that 
Intention is, is to ascertain whether the duty is ae duty 
owed primarily to the state or community, and only 
incidentally to the individual, or @rimarily to the 
individual or class of individuals, and only*incidaitally 
to the state or community. Adopting that statement of 
principle, while there is no doubt that, for breaches of 
some of the statutory duties imposed by the Waterworks 
Clauses Act, the penalty is exclusive, itis difficult te 
believe that the Legislature intended that it should be 
exclusive inthe case of every breach of duty under 
the Act.” | 

_ Applying this principle to the present case, 
1t 18 manifest that s. 22 is for the benefit of 
individuals and has no concern with the 
stete or community as such. It was purely 
for his own convenience that the plaintiff 
applied for the supply of energy and the 
failure of the defendant to supply energy 
was a breach in. relation to the plaintiff 
alone. The next case cited by the defendant 
is Clegg, Parkinson & Co. v. Early Gas. Co. 
(4). In this case it was held: 

“An action will not lie againsta gas company, to 
which the provisions of the Gasworks Clauses Act, 
1871, apply, for damages sustained by a consumer by 
reason of their failure to give him a supply of gas 
sufficient in amount and in purity to satisfy the 
requirements of the Act. The consumer’s only remedy 
is to proceed for penalties under s. 36 of the Act.” 

At p. 0947 Wills, J. remarked: 

“In my opinion this is one cf those cases in which 
the principle applies, that, where aduty is created by 
statute which affects the public asthe public, the proper 
remedy if the duty is not performed is to indict or take 
the proceedings provided by the statute.” 

This principle has been more fully enun- 
ciated in Read v. ‘Croydon Corporation (3). 
Jn our opinion, this case is no authority in 
support ot the defendant’s contention. The 
next case is Stevens v. Aldershot Gas, Water 
and District Lighting Co. (5). In this case 
it was held by a learned Judge on the origi- 
nal side: i i 

. “Where a statutory duty imposed on undertakers -to 

supply electricity and default is made in ensuring a 
proper and sufficient supply which causes loss to a 
consumer who has received his supply by virtue of the 
statutory right and not under a special contract, no 
action lies atcommon law for damages for negligence 
against the undertakers The only remedy is toen- 
force against the undertakers the penalty provided by 
statute.” 

The defendant had undertaken to supply 
current at 100 volts. Later on they increas- 
ed the pressure on their mains from 100 to 
200 volts and supplied the plaintiff with a 
transformer in order that current should 
continue to be available to her apparatus at 

(4) (1896) 1Q B 592; 65L J Q B 339; 44 W R606. 

(5) (1933) 102 LJ K B 12; 31- L G R 48, 

* Page of (1938) 4 All. E. R.—[Ed.] i 

{ Page of (1896) 1 Q. B.—[Ed.] 
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100 volts pressure. As a result of this, the 
plaintif claimed that the apparatus was 
thibwn out of action, and consequently 
several assistants could not work, and tak- 
ings of her business were reduced. The 
plaintiff's suit was dismissed. The learned 
Judge in summing up his conclusions re- 
marked: : 

“It may be said that they have failed to putin an 
adequate transformer and that this may be negligence. 
That is only saying again that they have failed to 


comply with a statutory duty to supply current at 
100 volts.” 


It is dificult to reconcile some observations 
in this case with those in other cases. It 
may, however, be mentioned that in this case: 
the defendants had undertaken to supply 
current at 100 volts for the benefit of the 
general public and not for a particular in- 
dividual. Learned Counsel for the plaintiff 
has relied upon several cases, some of which 
may be noticed now. One of them is Ross v. 
fugge-Price (6). In this case it was held. 
that the specific remedy provided by s. 29). 
Forest of Dean Act, for enforcing the rules 
aid not exclude the right of action for in- 
juries caused by a breach of them. At 
p. 273* Amphlett, B. remarked: 

“If that is the case, then we are driven to that. 
general principle of law which is not disputed, that, 
unless you find some remedy given in the statute where 
2 benefit is given toan individual, or find in the statute 
Clearly that it was not intended to give him any such 


remedy, the law there implies thathemay have his 
common-law remedy.” 


We are not concerned with the facts of this 
case and, therefore, we have only referred to 
the principle of law adumbrated by the 
learned Judge. The only point against this. 
case is that Atkinson v. New Castle and 
Gateshead Waterworks Co. (2) was decided 
a year later by the Court of Appeal which 


reversed the judgment of the trial Court. 


The latter judgment has been cited with 
approval in this case. We are, however, of 
the opinion that Atkinson v. New Castle and 
Gateshead Waterworks Co. (2) is not opposed 
to the case of the plaintiff and that this case 
is a good authority for the plaintiff. The 
next case referred to is Groves v. Wimborne 
(Lord) (7). In this case the Court of Appeal 
held: 

“An action will lie in respect of personal injury: 
occasioned to a workman employed in a factory through 
a breach by hisemployer, the occupier of the factory, 
of the duty to maintain fencing for dangerous machinery 


imposed upon him by s. 5 sub-s. (4), Factory and 
Workshop Act, 1878.” 


(6) (1876) 1 Ex D 269; 45 LJ Ex 777; 34 L T 535; 
24 W R 786. 

(7) (1898)2 Q B 402; 67 LJ Q B 862; 79L T 284; 
47 W R87;14 T LR 493. - 
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At p. 407“ A. L. Smith L. J. said : 


- “On proof of a breach of this statutory duty imposed 
on the efendant and injury resulting to the plaintiff 
therefrom prima facie the plaintiff has a good cause of 
action . Could it be doubted that if 5.5 stood alone 
and no fine were provided by the Act for contravention 
of its provisions, a person injured by a breach of the 
absolute and unqualified duty imposed by that section 
would have a cause of action in respect of that breach. 
Clearly it could not be doubted. That being so unless 
if appears from the whole ‘purview’ of the Act, to use 
the language of Lord Carins in Atkinson v. Newcastle 
and Gateshead Waterworks Co. (2), that it was the 
intention of the Legislature that the only remedy for 
breach of the statutory duty should be by proceeding 
for the fine imposed by s. 82......The Act now in ques- 
tion as I have said was clearly passed in favour of 
workers employed in factories and workshops, and to 
compel their employers to- perform certain statutory 
duties for their protection and benefit. It is to be 
observed in the first place that under the provisiens of 
s. 82 not a penny of the. fine necessarily goes to the 
person injured or his family It seems to me that the 
fine is inflicted by way of punishment of the employer 
for neglect of the duty imposed by the Act... This 
consideration and the fact that whatever penalty ‘the 
Magistrate inflicts does not necessarily go tothe injured 
workman or his family lead me tothe conclusion that 
it cannot have been the intention of the Legislature 
that the provision which imposes upon the employer a 
fine as a punishment for neglect of his statutory duty 
should take away the prima facie right of the workman 
to be fully compensated for injury occasioned to him 
by that neglect.” “ i 

We cannot do-better than apply the rea- 
soning given by the learned Judge to the 
facts of the present case in order to decide 
whether a right of action is or is not barred. 
The penalty provided by s. 42 apparently 
is for the enforcement of the statutory ob- 
ligation undertaken by the licensee. Not 
a penny of the fine inflicted by the Magis- 
trate may go to the plaintiff. In the cir- 
cumstances the prima facte right of the 
plaintiff to seek relief from the Civil Court 
remains “unimpaired as nothing is said to 
the contrary in the Act. 
a case decided by the House of Lords in 
Butler (or Black) v. Fife Coal Co. Lid. 
(3). In this case the husband of the plain- 
tiff was killed by an outbreak of poisonous 
gas while working in the employment of 
the defendants, a limited company, in a 
coal mine of which they were owners. In 
an action for damages at common law and 
alternatively under the Employer’s Liabili- 
ty Act, 1880, the sheriff-substitute found 
that the defendants were liable inasmuch as 
they had failed to appoint officials compe- 
tent for the working of the mine and he 
assessed’ the damages at £400. One of the 
question for consideration was whether a 
suit at common law was maintainable. 


(8) (1912) AC149; 81 LJ PC 97; 106 L T 161; 28 
TLR 190. z 
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The defendants pleaded that the’ penalty 
provided in the Act was exclusive and no 
civil liability existed. Lord Kinnear at 
p. 165* said : 

“Tf the duty be establisited I do not think there is: 
any Serious question as to the civil liability. There is 
no reasonable ground for maintaining that a proceed- 
ing by way of fenalty is the only remedy allowed by 
the statute. Theprinciple explained by Lord Cairnsin 
Atkinson v. Newcastle and Gateshead Wateworks Co. 
(2) and by Lord Herschell in Cowley v. Newmarket 
Local Board (9) solves the question. We are to con- 

“sider the scope and purpose of the statute and in parti- 
cular for whose benefit itis contended. Now the object 
of the present statute is plain. It was intended to: 
compel mine owners to make due provision for the. 
safety of the men working in their mines and the per- 
sons for whose benefit all these rules are to be enforced 
are the persons exposed to danger. But when a duty 


of this kind is imposed for the benefit of particular per- 
sons there arises at common law a correlative right in 


¢ those persons who may be injured by its contravention. 


Therefore I think it is quite impSssible to hold that the. 
penalty clause detracts in any way from the prima facte 
right of the persons for whose benefit the statutory 

hea a has been passed to enforce the civil lia- 
ility. 

Looking to the scheme of the Electricity 
Act it would appear that some of the pro- 
visions are for the benefit of the public 
while others are forthe comfort and con- 
venience of private individuals. The penal- 
ty clause is only for the enforcement of 
the obligation undertaken by the licensee 
in para.6 of the schedule. That penalty, 
if imposed will not and @ould not absolve 
the licensee.of the breach of a duty which 
he owed to an individual. Simmonds v. 
Newport Abercarn Black Vein Steam Coal 
Co. Ltd. (10) also lays down a similar pro- 
positiofi and holds that æ civil suit will lie. 
The next case to be examined is Monk v. 
Warbey (11). This was an appeal from a 
judgment of a learned Single Judge. The 
respondent, Warbey, was the owner of a 
motor carin respect of which he had an 
insurance policy covering damage caused 
by its use, but it was conceded that the 
policy did not cover the events which 
happened. The action was brought against 
Warbey for damages alleging a breach by’ 
him of the statutory obligation imposed by: 
s. 35, Road Traffic Act, 1930. Greer, L. J. 
discussed several authorities some of which 
have been noticed above. Atp. 81t his Lord- 


ship summed up his conclusions as follows : 
“The result of the above construction may be stated 


(9) (1892) A C 345; 62 L JQ B65; 1 R 45,67 LT 
486; 56 J P 805. EE 
(10) (1921) 1 K B 616; 90 L J K B 609. 124 L T 557; 
85 J P 109; 65 S,J 114; 37 T L k 165. 

(11) (1935) 1K B 75; 104 L J K B 153; 152 L T 194; 
785 J 783; 51T LR 77;50 LI L Rep 33. . 

*Page of (1912) A. C.—[Ed.] 

+Page of (1935) 1 K. B—[Ed.] = e 
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as follows: Prima facie a person who has been ir- 
. jured by the breach of a statute has a right to recover 
damages from the person committing it unless it can be 
established: by considering the whole of the Act that no 
such right was intended to be given. So far from that 
being shown in this case, tye contrary is established. 
To prosecute for a penalty is no sufficient protection 
and isa poor consolation to the injured person, though 
it affords ‘a reason why persons” should not commit a 
breach of the statute.” i 

The same learned Judge at p. 84 * obser- 
‘ves: Ja : 
` “At various times doubts have arisen as to the cir- 
cumstances which will, enable the Court to determine 
whether, or not iw any. particular case there can bea 
remedy other .than or in addition to the special remedy 
provided by the Act. The intention of the Legislature 
is to be gathered from the particular Act under conside- 
ration and I doubt whether anything more lucid can 
‘be found on the subject than in the passage in Lord 
Cailgns’ judgment in Atkinson v. Newcastle and 
Gateshead Waterworks Co. (2), I think, however, one 
may say this that if the Act provides a special remedy 
for a contravention of its provisions the prima facie 
rule is that that is the only remedy and the question 


whether that rule applies in any particular casa de- ` 


pends upon the purview of the legislation and the langu- 
age employed. The Court has sometimes resolved. that 
question in one way and sometimes:in another.” 


. In Square v. Model Farm Dairies 
_ Bournemouth Lid. (12) similar observations 
have been made and the judgment in 
Monk v. Warbey (11) has been quoted with 
approval. It will serve no useful purpose 
to cite any further authorities. We have 


given our serious consideration to the argu- 


ments addressed ley learned Counsel for the 
parties and we have also carefully ex- 
amined the authorities that were placed 
before us. We can find no justification 
whatsoever for holding that the plaintiff has 
no cause of action in Civil Court, aMhough 
he may be able to prove that he has suffered 
injury from non-performance ofa statutory 
duty undertaken by the defendant. If the 


Act had provided a remedy as it has done- 


for the contravention of other rules, it could 
be asserted with confidence that a civil 
remedy was barred; but for the breach of 
5. 22 no remedy is provided at all. There 
is no doubt that under the Act the defen- 
dant maybe fined for the breact wf the 
rule. This, however, is not a remedy as far 
as the plaintiff is concerned. We may res- 
pectfully borrow the language of Greer L. J. 
in Monk y. Warbey (11).and say that to 
prosecute fora penalty is no sufficient pro- 
tection and is a poor consolation to the 
plaintiff though it affords a reason why 
the defendant should not commit a breach 
` of the statute. If the Legislature intended 
to bar a civil remedy it would have been 


(12) (1939) 2 K B 365; 108 LJ KB 198; 160LT 
165; 83 SJ 152; 55T L R 384; (1939) 1 All’ E R 259. 
*Page of (1935) 1 K, B.—[#d]. 
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so mentioned in some of the provisions of 
the Act: From the general scheme of the 
Actat appears that most of the disputes are 
“to be decided by arbitration. If the-in- 
tention was to bar the civil remedy a. 
similar provision would have been inserted 
for the breach of s. 22 also. It is argued 
that the defendant would be harassed if 
numerous suits are brought by different 
prospective consumers; but the same result 


. will follow if numerous prosecutions are 


launched against the defendant, It is, how- 
ever, our duty to interpret the Act and not 
to speculate upon the possible ‘intention of 
the Legislature which cannot be inferred 
For the 
reasons given above our answer to the 
points referred to us is in the affirmative 
"and we decide accordingly. Let the record 
be returned. i 


D. Answer accordingly. 


PATNA HIGH COURT 
Appeal No. 57 of 1936 
November 29, 1940 
_ Harriss, C. J. AND MANOHAR LALL, d. 
BHULAN PRASAD SINGH AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
VETSUS 
RUP NARAIN SINGH AND orHERs— 
DEFENDANTS— RESPONDENTS 
Hindu Law—Alienation—Manager—Transaction 
highly speculative if one for benefit of family— 
Mortgage found void not being for family necessity 
—Hven undivided share of co-parceners actually 
executing it, is not liable—Partition— Separation of 
one brother whether raises presumption that such 
separation works disruption in family of another 


. brother and his sons and grandsons—Possesston— 
-. Possession given in execution of decree of High Court 


whether wrongful, when decree is reversed by Privy 
. Council — Deed — Sale deed—Consideration—Rights 
granted by decree sold by decree-holder~Purchaser 
purchasing with eyes open and subject to results of 
pending appeal—Decree reversed and rights becom- 
ings worthless—Purchaser cannot say that sale is 
without consideratton—Usurious Loans Act (X of 
1918), s..2'(2)—Security bond in respect of future 
and contingent liability—Act has no application— 
Bthar Money-lenders (Regulation of Transactions) 
Act (VII of 1939), s. 2 (f)—Mortgage treated by 
security bond is not mortgage to secure loan. - 

Where the transaction entered into by the mana- 
ger ofa joint Hindu family was a highly speculative 
transaction, and the risks involved were great it can- 
not be said that it was atransaction for the benefit of 
the family and such asa reasonable manager would 
enter into. Consequently such a transaction cannot 
be said to befor legal necessity. [p, 666, col. 2.] 

- A void mortgage not being for family necessity, 
does not even bind the undivided share of the co-par- 
ceners who actually executed it. [p. 670, col. 1.] 

Where one co-parcener has made an unequivocal 
declaration tothe other co-parcenersof his intenfion 
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to separate,-the presumption of jointness-in the family 
has gone. Thereafter the share of such co-parcener is 
- separate and whether the shares of the other co- 
parceners are separated or remained joint must depend 
upon the facts of each. particular case. “Where, how- 
ever, one brother separates from a family there is no 
presumption that such separation works a disruption 
in the family of another brother and his sons and 
grandsons: 181 Ind. Cas. 929 (7) and 83 Ind. Cas. 
418 (8), relied on., [p. 670, cols. 1 & 2.) 

Where in execution of decree of High Court posses- 
sion is given to the decree-holder such possession can 
in no sense be regarded as wrongful even though 
the decree of the High Court is later reversed by His 
Majesty in Council. Dakshina Mohan Roy v. Saroda 
Mohan Boy (1), relied.on. ([p. 667, col. 2.). 

Where a person under a purchase obtains what -he 
desires, he cannot later be heard to say that as those 

rights were worth little or nothing the transaction is 
` void for want of consideration. Consequently where 
rights granted by a decree are sold by the decree-hol- 
der and the purchaser purchases them with his eyes 
Open and subject to the results of the pending appeale 
from the decree, he cannot subsequently say that the 
sale is without consideration, if the decree is reversed 
in appeal and, the rights have become worthless. [p. 
668, cols. 1 & 2.] 

‘(Cese-law referred to.] 

A security bond executed in respect of future and 
contingent liability is not a loan and hence the 
Usurious Loans Act does not apply. Assuming that 
it is loan the mere fact that the rate of interest is 
somewhat high isnot initself a ground for interfer- 
ence. [p. 671, col. 1.) 

Mortgage created by the security bond is nota mort- 
gage to secure a loan as defined by the Bihar Money- 
lenders Act. [2bid,] 


A. from the original decree of the Sub- 
Judge, Gaya, dated November 28, 1935. 


Mr. S. N. Dutta, for the Appellant. 

Messrs. S. M. Mullick, Har Narayan 
Prasad, Sarjoo Prasad, K. N. Varma, B. N. 
Rai, Raj Kishore. G. P. Singh and J. K. 
Ray, for the Respondents. < 


Harries, ©. J.—This is a plaintiffs’ 
appeal from a decree’of the learned Subordi-. 
nate Judge of. Gaya dismissing their claim - 
arising under a security bond. The suit was 
brought to recover Rs. 13,500 by the sale of 
two villages, Rahio and Barai, mortgaged to 
the plaintiffs under a security bond dated 
September 23, 1920. The plaintiffs were the 
sons of one .Brahmadeo Singh in whose 
favour the bond was executed, and defen- 
dant No. 1 was the executant thereof. Defen- 
dants Nos. 2 to 4 it was said, constituted a. 
joint Hindu family with defendant No.1 as 
karta thereof, and it was alleged that they 
were bound by the terms, of the bond by 
reason of the fact that defendant No. 1 had 
executed the same in his capacity as karta 
of the family. Defendants Nos. 5 to 10 were 
subsequent mortgagees of village Rahio and- 
were impleaded.as such. The other defen- 
dants were merely pro forma. The facts of 
the case can be shortly-stated: as follows: On 
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January 24, 1914, the plaintiffs’ father Brah- 
madeo Singh and two other persons, namely 
Amar Singh and Gaya Singh, obtained a: 
mukarrari lease of two villages, Lakhawar 
Khas and Lakhawar Makhloot Faridpur 
alids Malpur, Lakhawar from Rani Bhuva- 
neshwari Kyar of Tikari. The -plaintiffs’ 
father Bfahmadeo Singh and Amar Singh 
had each four annas inthis mukarrarz lease, 
whilst Gaya had the remaining eight annas. 
. Shortly after this mukarrai had been grant- 
ed, defendant No. 14, the Raja of Tamkuhi, 
claimed that he was entitled to the villages 
in question by virtue of an earlier mukar- 
rari said to have been executed in his fav- 
„our by the Rani’s predecessor-in-title. The 
Raja of Tamkuhi, it is said, dispossessed fhe 
later mukarraridars, and Brahmadeo Singh, 
Amar Singh and Gaya Singh brought a suit 
against the Raja of Tamkuhi claiming a de- 
Claration that they were mukarraridars, of 
the villages in question and possession of the 
same, ` i 
On April’ 25, 1915, the suit was decreed 
in the Court of the Subordinate Judge, and 
on June 25, 1919, an appeal by the Raja 
of Tamkuhi to this Court was dismissed. 
‘Brahmadeo Singh, Gaya Singh and Amar 
Singh proceeded to execute the decree of 
this Court.and: obtained delivery of posses- 
sion of the two villages The possession 
given was symbolical as it was impossible 
to give thé parties actual possession as they 
were only mukarraridars entitled to rents 
from the tenants of the villages. Costs were 
also regovered from the Raja, and eventually 
a sum was deposited in Court of which. the 
shares of the plaintiff’s father was Rs. 1,018 
‘ol thereabouts. Being dissatisfied with the 


- decision of .the High Court, the Raja of 


“Tamkuhi obtained leave to appeal to His 
Majesty in Council and during the pendency 
of that appeal the plaintiffs’ father on 
September 23, 1923, sold his four annas 
share in the mukarrari lease together with 
the arrears of rent and his share of the costs 
deposited by the Raja to defendant No. 1, | 
who it is said, purchased as- karta of his 
family, which consisted of himself and de- 
fendants Nos. 2, and 4. The consideration 
for this purchase was a sum of Rs. 10,000. In 
the sale deed, (Ex. 8), it was expressly pro- 
vided that if the appeal to His Majesty in 
Council was decided against the vendor, the 
vendee would not be entitled to `a refund of 
the purchase price. Further, in such an 
event the vendee would be bound to refund 
to the Raja any costs and rent which he 
might have recovered and the vendee. was 
given the right to be substituted in place of 


666 - 


Brahmadeo Singh in the Privy Counefl 
appeal then pending. It was also provided 
that, in the event of the Raja being success- 
ful in the Privy Council appeal and re- 
covering his costs from the plaintiffs’ father, 
the latter would be entitled to recover the 
sum from the vendee. | 

On the same date the securify bond, 
(Ex. 9), now sued upon was executed by de- 
fendant No. lin favour of the plaintiff’s 
father to secure the payment of any amounts 
which might be due from him to the plain- 
tiffs’ father in the event of the Privy Coun- 
cil appeal of the Raja being successful and 
the plaintiff's father being compelled to pay 
any such amounts to the Raja. On May 
10, 1923, the appeal of the Raja was allow- 
ed by His Majesty in Council and the Raja 
was held entitled. to the property under a 
previous mukarrari lease. It is to be ob- 
served that defendant No. 1 did not obtain 
substitution and was, therefore, not a party 
to the Privy Council appeal when it. .whs 
decided. The Raja of Tamkuhi then pro- 
ceeded to execute his decree for costs and 
mesne profits obtained in the Privy Council 
against the plaintiffs’ father, and on March 
ð, 1927, a sum of Rs. 6,590 was recover- 
ed from the plaintiffs’ father by the sale of 
certain of his property. The plaintiffs, after 
the death of their father, brought the pre- 
sent suit to recover the sum of Rs. 6,590, to- 
gether with interest at the rate of Re. 1-8-0 
per cent. per mensem by sale of the pro- 
perty hypothecated by defendant No. 1 by 
the security bond of September 23, 1923. 
Defendant No. 1 ‘pleaded that the sale to 
him of the four annas share of Brahmadeo 
Singhin the mukarrari lease was void as 
there had been a total failure of considera- 
tion. He contended that, as it eventually 
transpired Brahmadeo Singh had no title 
to the mukarrari interest, he had failed to 
perform his part of the transaction, and, there- 
fore, defendant No. 1 was in no way bound 
thereby. As there was no consideration for 
the deed of sale, there was no consideration 
for the security bond which was executed to 
Secure sums due under the void deed of sale. 
Defendants Nos. 2 to 4 also denied their 
hability and further alleged that there was 
no legal necessity for the transaction and, 
therefore, the mortgage created bythe secu- 
rity bond was not binding on the family 
property and was void. Defendants Nos. 5 
to 10 alleged that they were subsequent mort- 
gagees without notice of the security bond, 
and asthe security bond was void when 
executed their interest was in no way 
affected: 
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The learned Subordinate Judge held that 
there was no consideration moving from : 
Brafimadeo Singh to support the sale deed - 
of September 23, 1923, and that being so, 
the transaction was void and of no effect. 
As that transaction created no liability in 
defendant No. 1 or the members of his fami- 
ly, there was no consideration for the secu- 
rity bond and accordingly the claim under 
the same was dismissed in its entirety. The 


- learned Subordinate Judge also held that 


the security bond had not been executed for 
family necessity and, therefore, defendants 
Nos. 2 to 4 were in no way bound by it and 
the mortgage could never bind the .family 
property. The learned Judge also held that 
defendants Nos. 5 to 10 had constructive 
Otice of this security bond, but such was 
immaterial by reason of the fact that the 
security bond was without consideration and 
therefore null and void and ofno effect. In 
the result the plaintiffs’ claim against all 
the defendants was dismissed. It has been 
argued by Mr. S. N. Dutta on behalf of the 
plaintiff-appellants that the learned Sulordi- 
nete Judge was wrong in dismissing the claim 
against defendant No. 1 and defendants 
Nos. ð to 10. Counsel had to concede that 
he could not establish that there was any 
legal necessity for defendant No.1 to exe- 
cute the security bond. The purchase of 
the interest of the plaintiffs’ father in this 
mukarrart was a highly speculative tran- 
saction, and it could not possibly be said 
that it was a transaction for the benefit of 
the family and such as a reasonable manager 
would enter into. The risks involved in 
this transaction were great and in the events 
that happened it has proved to be most 
disastrous to defendant No. 1. In the cir- 
cumstances, learned Counsel-for the plaint- 
iff-appellants was right in not urging that 
the learned Subordinate Judge was wrong 
in his finding that there was no legal ne- 
cessity for the execution of this security 
bond, 

It was however urged that the learned 
Judge was wrong in holding that there was. 
no consideration for this sale deed and with 
that view I agree. What was sold was 
Brahmadeo Singh’s interest, if any, in the. 
mukarrari lease granted to him and others 
on January 24, 1914, and it was made abund- 
antly clear in the sale deed that this inter- 
est was subject to litigation which might 
terminate in favour ofthe Rajaof Tamkuhi 
who claimed the property. At the time of 
the sale Brahmadeo Singh and his co-sharers 
in this mukarrari had been declared to be 
the owners thereof by the learned Subordi- 
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this province, namely, the High Court, and 

such possession aS was possible had “been 

given to them in execution of the decree of 

the High Court. Further, certain costs had 

been recovered from the Raja, and the par- 
ties at the time of the sale deed were! entitled 

to obtain their shares in a sum which had 

been deposited by the Raja in @ourt to 

meet these costs. What Brahmadeo Singh 

sold to defendant No. 1 was not a four annas° 
share in the mukarrari lease but all his 

rights under the mukarrari lease and the 

decree of the High Court subject always to 

the Raja of Tamkuhi succeeding in ihis ap- 

peal to the Privy Council. There iwas no 

covenant of any kind asto title; but, on the 

contrary, it was made quite clear that the 

title wasin disputé and the possibility of 

the Raja succeeding inthe Privy ¿Council is 

clearly contemplated in the sale deed. 

On behalf of defendant No. 1, it has been 
urged that the sale was a sale of ja four 
annas share in the mukarrari interest and 
as Brahmadeo Singh had failed to transfer 
such interest the consideration for the sale 
deed had wholly failed. Counsel’ ifor de- 
fendant No.1 argued that it was clèar that 
the parties really believed that Brahmadeo 
Singh and his co-sharers would be successful 
in the Privy Council, and that being so, 
there was something of the nature of a 
covenant of title in the sale deed. However 
as Ihave pointed out earlier, the subject- 
matter ofthe sale was the plaintiffs’ inter- 
est if any under the mukarrari interest and 
the decree of this Court subject always to the 
litigation that was still pending. It was 
further argued on behalf of defendant No.'1 
that what was sold, namely a four; annas 
interest in the two villages Lakhawar Khas 
and Lakhawar Makhloot Faridpur, had no 
existence and that there was no such pro- 
perty. Itwas urged that in the judgment 
of their Lordships of the Privy Council 
there was a finding that no such villages as 
Lakhawar Khas and Lakhawar Makhloot 
Faridpur existed and that these were merely 
names for portions of a village | called 
Damodarpur Lakhapur (Lakhawar ?)., It is 
to be observed that throughout this: litiga- 
tion the Raja of Tamkuhi had contended 
that in an earlier mukarrari lease to him 
of a village called Damodarpur Lakhapur 
executed by an ancestor of the present Rani 
of Tikari the two villages in question in 
this cese were included. The learned Sub- 
ordinate Judge and the High Court had. 
held that the Raja of Tamkuhi had only 
been given a mukarrari of Damodarpur 

| 
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‘proper and that the two villages in ques- 
tion in this case were not .included... in -his- 
grant. Before their Lordships of the Privy 
Council, certain documents were; admitted 
in evidence which had been rejected by the- 
High Court, and inthe result their Lord- 
ships held that the grant of a mukarrarv in 
interest Damodarpur tothe Raja of Tamkuht. 
carried with it the mukarrari interest in 
the two villages in dispute, namely, Lakha- 
war Khas and Lakhwar Makhloot Farid-- 
ur. 
Their Lordships did not hold that the 
two villages Lakhawar Khas and Lakhawar - 
Makhloot Faridpur had no physical exist- 
ence. They only held that these two villages: 
were included in the grant of Damodarpur. 
It appears that the lands of these villages- 
were intermingled and tkat the three had. 
been surveyed together as a whole, and at 
the time of the grant to the Raja of Tam- 
kuhi three villages were treated as one en-- 
tify, hence the grant: of Damodarpur was: 
a grant of all three villages. That, however, 
does not mean that the two villages in dis- 
pute in this case had no physical existence- 
whatsoever. On the contrary, it is to be 
observed that the areas of these villages 
were known and in fact in a later stage of 
this litigation the Raja of Tamkuhi was given. 
a decree by this Court for mesne profits In. 
respect of thetwo villages. For these, rea- 
sons it cannot be said that the deed of sale 
was void by reason of the fact that the two 
villages of which Brahmadeo Singh had a 
share Mm. the mukarrari interest had no ex- 
istence and, therefore, the sale was without 
consideration. These villages did exist and 
prior to the sale to defendant No. 1 posses- 
sion thereof had been granted to Brahma- 
deo Singh, Amar Singh and Gaya Singh, 
and such possession could in no sense be 


regarded as wrongful even though the dec- 


ree of the High Court was later reversed by 
His Majesty in Council: Dakshina Mohun. 
Roy v. Saroda Mohun Roy (1). In my 
judgment at the date of the sale, namely, 
September 23, 1923, Brahmadeo Singh and 
his co-sharers were in rightful possession 
of this property under the decree of the 
High Court. < | 
Defendant No. 1 bought whatever interest 
Brahmadeo Singh had in this property with 
his eyes open, and no deception of any kind 
was praetised on him. He bought expressly 
subject to the- litigation and was well aware 
of the risks. “It was-suggested that the sale 
deed makes it clear that Brahmadeo Singh 
and his co-sharers were in actual possession. 
(1) 20 TA 160; 21 (142; 6 Sar. 366 (P 0). f 
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of this mukarrari interest before the litiga-’ 


tion commenced and were again given ac- 
tual possession after the decree of the High 
‘Court. The plain facts of the case, however, 
make it clear that aftef the mukarrarz inter- 
est had been granted to them on January 24, 
1914, the Raja of Tamkuhi smmediately 
interfered, and it seems clear that the 
mukarraridars never obtained possession be- 
fore they brought their suit later in 1914. 
In that suit they claimed possession which 
‘clearly shows that they had never actually 
been in possession. Further, the sale deed 
itself merely -states that after the High 
‘Court decree delivery of possession was given 
to Brahmadeo Singh and his co-sharers. The 
- natare of the property could only allow of 
-delivery of symbolic possession, and this 
must have been perfectly clear to defendant 
No. 1 when he purchased.the property. That 
they were given symbolic possession is .be- 
yond doubt because latér they were made to 
pay mesne profits to the Raja of Tamkuħi 
for the dispossession which occurred after the 
High Court decree. In my view, defendant 
No. 1, bought the rights of the plaintiffs’ 
‘father for what they were worth and bought 
with full knowledge of the risks which he 
incurred. These rights were undoubtedly 
‘transferred to defendant No.1, though ulti- 
mately they proved to .be worth little or 
‘nothing. Defendant No.1, was given such 
possession aS Brahmadeo had and he was 
substituted in the execution case after the 
- High Court decree, and he recovered Brah- 
madeo’s share of the costs which had been 
-deposited: by the Raja of Tamkuhi. 

Further, defendant No. 1, could have been 
substituted or added asa party in the liti- 
gation pending in the Privy Council, though 
in fact he did not move for such substitution 
or addition. Up until the decision of their 
Lordships of the Privy Council defendant- 


No. 1, could undoubtedly have recovered his ` 


proportion of the rent from the tenants of 
these two villages, and that being so, it can- 
not possibly besaid that the sale deed was 
without consideration. Defendant No. 1, re- 
-ceived under it all that Brahmadeo Singh 
contracted to give, namely his interest sub- 
ject to the result of the Privy Council appeal 
in the two villages in question. The fact 
‘that the rights proved far less valuable than 
the parties imagined cannot affect the result 
-a8 the purchaser did receive everything 
‘which he contracted to buy, namely the 
plaintiffs’ rights subject to the litigation. 
Where a person under a purchase obtains 
what he desires, he cannot later be heard to 
‘say that as those rights were worth little or 
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nothing the transaction is void for want of 
consideration. 
In Begbie v. Phosphate Sewage Co. Lid. (2) 
the defendants, a limited company being pos- 
sessed of a process (for which a patent had 
been taken outin England, but not for the 
foreign city of Berlin) for the utilization of 
sewage, agreed to sell to the plaintiff for 
£15,000 the sole and exclusive right to use 
and eXercise the patent in Berlin. The plain- 


-tiff was aware that by the law existing at 


Berlin no exclusive right to use the process 
there could be obtained. The directors of the 
defendants’ company-were not aware that the 
patent for Berlin had not been obtained. The 
object of the plaintiff in buying the exclu- 
sive right was, that he might form a com- 
pany for using the process in Berlin, and 
might induce persons totake shares in the 
company, ynder the belief that, if the com- 
pany bought of the plaintiff the right sold to 
him by the defendants, the company would 
be entitled to the exclusive use of the process 
in Berlin. The plaintiff sued the defendants 
to recover back his £15,000, on the ground 
that, as there was no exclusive right to the 
use of the process in Berlin the consideration 
had failed. It was held by Cockburn, ©. J., 
and Quain and Field, JJ. that no action could 
be maintained, inter alia, on the ground 
that, although the defendants ostensibly sold 
the exclusive right to use the process at 
Berlin, yet the plaintiff’s object being to float 
a company and induce-persons to take shares 
in it, he had intended to buy the right whe- 


' ther exclusive or not and that he had, in 


fact, obtained that for which he had paid the 
£15,000. That being so, there was considera- 
tion for the agreement. The decision was 
upheld by the Court of appeal: see Begbie 
v. Phosphate Sewage Co, Ltd. (3). 

A somewhat similar case to the present 
came up for decision before a Bench of the 
Calcutta High Court in Indra Narain Das 
v. Badan Chandra Das, 47 Ind. Cas. 340 (4). 


. In that case the plaintiff made a speculative 


purchase of a piece of land from the defen- 
dant. The latter protected himself by insert- 
ing a clause in the conveyance to the effect that 
if the plaintiff was dispossessed by any body 
other than the vendor defendant, the latter 
would not be liable to the purchaser. It was held 
that on the failure of the purchaser to obtain 
possession of the land, he was not entitled to 
a refund of the purchase money on the 


(2) (1875) 10 Q B D 491; KALI QB233;33L T 
470; 24 W R 115. 
MO (18716) 1 Q B D 679; 35 LT 350; 25W R 


(4) 41 Ind. Cas, 340; A I R 1918 Cal. 662. 
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ground that the consideration had wholly 
failed. In short, he had obtained what he 
had bargained for, and his failure to ébtain 


possession was not due to the act of the ven- ° 


dor. Another’case, Ajodhya Jha v. H. E. 
Cox (5), shows that where a person obtains 
what he has bargained for, the agreement or 
sale is supported by consideration, although 
the right obtained may eventually be worth- 
less. Inthat case the manager of anelndigo 
factory on the one hand andthe tenants of. 
the factory on the other believed in good 
faith in the existence’ of an obligation on the 
part of the tenants to grow indigo on a cer- 
tain portion of their holdings, and the latter, 
in order to Obtain a release from the obliga- 
tion, real or supposed: executed promissory 
notes in favour of the manager. It was held 
that these promissory notes were supporte 
by valid consideration even thopgh it was 
not established that the tenants were under 
an obligation to grow indigo 
The case in Motivahoo v. Vinayak Veer- 
chand (6), appears at first sight to favour the 
defendants’ contention that there was nocon- 
sideration forthe sale deed inthe present 
case.: R having stolen from N the title deeds 
relating to a certain property in Bombay in 
which he had no interest, but which belonged 
to N, deposited them with the plaintiffs, to 
whom he also executed an indenture of mort- 
gage of the property comprised in the deeds 
to secure the repayment ofa loan advanced 
to him by the plaintiffs. The plaintiffs sub- 
sequently sold the property at an auction 
sale under the power. of sale contained in the 
mortgage. The property was put to auction 
under certain conditions of sale, of which the 


following was one : 7 l 

“The vendors shall not be bound to give any better 
title to the purchaser than they themselves possess; and 
the purchaser shall take the premises sold with such 
title only as the vendors can give him.” 


Before the sale commenced, a notice .on 
behalf of N was read out to the persons then 
present, which- stated that she claimed the 
property as absolute owner, and that F (who 
had mortgaged it to the vendors) had no in- 
terest in it. The defendant was not present 
when the notice was read. He did not arrive 
at the auction untill after the bidding had 
begun, but on his arrival he was told of N’s 
claim. He was told nothing to make the 
above condition of sale misleading. He bid 

for the property, and ultimately, became the 
“purchaser for Rs. 1,075. He immediately 
paid Rs. 275 by way of deposit and signed 
an agreement to complete which had the con- 


(5) 1 PL T 74; 48 Ind, Cas. 701; A IR 1920, Pats 
52. a | 
(6) 12B i. oe g 
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*ditions of sale annexed to it. Hesubsequently 
ascertained that R had no interest in the 
property and thereupon he called upon the- 
plaintiffs to make out a good title, or to repay 
his deposit. The plaintiffs, however, relying 
onthe above condition of sale, required him 
to completg his purchase; and he having 
failed tő do so, they filed a suit against him, 
to recover the balance ofthe purchase money. 
It was held that the defendant was not liable- 
to pay tothe plaintiffs the balance of the 
purchase money. The suit although in form 
a suit to recover the residue of the purchase 
money, was virtually one to compel specific 
performance, and was governed by the prin- 
ciples applicable to such- a suit. The pur- 
chaser was, entitled to.say that the above con- 
dition of sale implied that the vendors had 
some title, however defegtive it might be, 
and he had received at the auction no infor- 
mation which could be regarded as giving 
him notice to the contrary. It is to be observe. 
ed that the case was treated as one for speci- 
fic performance, and in the circumstances it 
would have been inequitable to enforce this 


-contract against the purchaser. Further, the 


Court held that the condition of sale implied 
that the verdors had some title, and this they 
had failed to show. ‘In the case now before 
‘the Court the terms of the sale deed clearly 
show what interest the vendor had and the 
purchaser purchased that interest well know- 
ing what it wa añd ‘howit was likely to be 
defeated. = sO l 
For the réasons which I have given above- 
I am gatisfied that there was consideration 
for the sale deed and that being so the learn- 
ed Subordinate Judge was wrong in holding 
that the deed was void for want of considera-- 
tion. Counsel for the defendants concede 
that if there was consideration for the sale 
deed then it did create a liability for 
sums mentioned therein and the payment of 
which could be secured by execution of the 
security bond now sued upon. [am there-- 
fore bound to hold that there was considera- 
tion for the security bond. Holding as I do 
thatthe deed of sale was for consideration 
defendant No. 1, is liable under the security: 
bond to pay to the plaintiffs any sum re- 
covered by the Raja ot Tamkuhi from Brah- 
madeo Singh by way of costs and for interest 
thereon at the bond rate, namely Re.-1-8-0 
per cent. per mensem. The question, how- 
ever, arises whether this sum can be re- 
covered by ‘sale of the property mortgaged,,. 
namély Rahio and Barai. In my judgment. 
the plaintiffs are not entitled to. a mortgage: 
decree in this case. As I have stated earlier - 
the learned Subordinate Judge wag rightin. 
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‘holding that the mortgage was not for family 
necessity and therefore could not bind the 
family property. It was urged that defen- 
dants Nos. 5 to 10, who where subsequent 
mortgagees could not have raised this plea 
‘but the plea has been raised by defendants 
Nos. 2 to 4, who were co-parceneys of defen- 
‘dant No. 1. They can certainly raisesthe plea 
and in my view it is beyond question that 
“this mortgage not being for family necessity 
was void and would not bind the family pro- 
perty. It has been repeatedly held that 
-where such a mortgage is found to be void it 
does not even bind the undivided share of 
the co-parceners who actually executed it. 
-Unless subsequent events have made the 
share Of defendant No. 1 lable, no mortgage 
decree even against his share can be passed. 
On behalf of the plaintiffs, it was argued 
that separation has occurred in the family of 
‘defendant No. 1 since this suit was institut- 
ed. It is to be observed that in the plaint 
the plaintiffs actually allege that defendants 
Nos. 1 to 4 were members of a joint family; 
but a document was produced during the 
trial, natnely, Ex. 11, which shows that de- 
fendant No. 2 made an application for leave 
to sue as a pauper and claim partition of his 
share from defendants Nos. 1,3 and 4. It is 
argued that the effect of this claim for parti- 
‘tion was to disrupt the joint family and that 
thereafter the shates of the co-parceners 
would not be joint but would be separate 
shares. It. appears that this partition suit 
has proceeded and that the share of defen- 
dant No. 2 has been separated. It ig clear 
that, where one co-parcener has made an un- 
~ equivocal declaration to the other co-parcen- 
-ers of his intention to separate, the presump- 
-tion of jointness in the family has gone. 
Thereafter the share of such co-parcener is 
: Separate and whether the shares of the other 
-cO-parceners are separated or remained joint 
must depend upon the facts of each particu- 
-lar case. This is clearly laid down in Ram 
Narain Sahu v. Makhna (7). Relying on 
-this case, it was urged that after this parti- 
tion suit was instituted by defendant No. 2 
-the shares of the other co-parceners were 
-separate and that defendant No. l is now the 
-owner of a separated share and not the owner 
„Of an undivided share along with the other 
.co-parceners. It is, however, clear that 
where one brother separates from a family 
- there is no presumption that such separation 


(7) IL R (1939) All, 680; 181 Ind. Cas. 929; AI R 

1939 PC 174; IL R (1939) Kar. PQ 279;11 RPO 

- 280; 1939 O L R 381; 5B R 737;430 W N 814: 50 L 

W 75; (1939)A L J463; 20 P LT517; 1939 OW N 

645; 41 P LÉ 664; 70 CL J171; (19392 M L J 569; 
41 Bom. È R1136 (P C). 


works a disruption in the family of another 
brother and his sons and grandsons. é 
Ine Hari Bakhsh v. Babu Lal (8) their 
Lordships of the Privy Geuncil held that the 
fact of a separation having been effected 
between brothers constituting a joint Hindu 
family governed by the Mitakshara Law 
Taises no presumption that there was a sepa- 
ration of the joint family constituted by -one 


of theebrothers and his descendants. Defen- ` 


. dant No. 2 was a nephew of defendant No. 1, 


whereas defendant No. 1 is the father of de- 
fendants Nos. 3 and 4. It follows, therefore, 
from the decision in. Hari Bakhsh v. Babu 
Lal (8) that there is no presumption that 
defendants Nos. 1, 3 and 4 have separated 
because defendant No. 2, a son of a brother 
of defendant No. 1, has separated from the 
family. In any event, the facts of this case 
make it clear that, even if the plaintiffs can 


rely-upon an allegation of separation after - 


the institution of the suit, no separation has” 
in fact been proved. Bhulan Prasad Singh, 
plaintiff No. 1, in evidence stated that defen- 
dants Nos. 1, 3 and 4 were joint at the date 
he gave evidence, and paras. 5 and 6 of 
Ex. 11 relied upon by the plaintiffs clearly 
show that these defendants are still joint. In 
those paragraphs the present defendant No. 2 
alleges that his father and defendant No. 1 
Separated in 1917 though there was no parti- 
tion by metes and bounds. He admits that 
after such separation the present defendants 
Nos. 1, 3.and 4 remained joint and were joint 
at the date of that exhibit. Defendants Nos. 3 
and 4 in their written statement did plead 


that they were separate from defendant- 


No. 1, though defendant No. 1 makes no such 


allegation in his written statement. The only . 


material, therefore, upon which separation 
can be established is the statement made in 
the written statement of defendants Nos. 3 
and 4. ‘That is an admission; but having re- 
gard to all the circumstances it is impossible 
to accept that admission as true. Everything 
points to the continuation of a state of joint- 


“ness between defendants Nos. 1, 3 and 4. 


The plaintiffs contended that if there had 
been a separation in the family the mort- 
gage, though originally void against the 
family property, would become a good mort- 
gage binding on the separate share of defen- 
dant No. 1 the moment the latter had sepa- 
rated frorn the other members of his family. 
In my view, the evidence and the circum- 


(8) 51 92; 83 Ind. Cas. 418; A I R 1924 P C 126; 51 
I A 163; 22 ALJ 254; 34 MLT 70; 28 CW N 953; 
20 L W 406; (1924) MW N 650; 26 Bom. L R 1108; 
47 M E J 938; 510163; IL C 437;L R5A(P O 
113; 10 O & AL R 1471; 1 O W N 536 (P O). 
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stances establish that though defendant No, 2 
has separated from the family, defendants 
Nos. 1, 3 and 4 are still joint and, therefere, 
there is no separated share of defendant No. 1 
which could be made lable under the mort- 
gage. That being so, it is unnecessary to 
consider whether in the event of separation 
being established the share of defendant No. 1 
would be liable under the mortgage. As I 
have stated earlier, the learned Subordinate 
Judge held that the subsequent mortgagees 
defendants Nos. 5 to 10 under two mort- 
gages, dated September 5, 1929, and July 
16, 1931, had constructive notice of the 
security bond now sued upon; but that can- 
not affect the case, bacause it has not beer 
established that the share of defandant' No. 1 
has become separated and no question of the 


mortgage being binding-on that share can ° 


arise. That being so, the mortgages of de- 
fendants Nos. 5 to 10 are in no way affected 
by this security bond. ° Le R 

Next it was argued that the interest claim- 
ed in this case was excessive. It was' sug- 
gested that the Court should reduce the rate 
of interest under the provisions of the | Usu- 
rious Loans Act; but, In my view,, that 
Act can have no application to the present 
case. This is not in any sense a loan f but 
even if ib was, there is nothing here to sug- 
gest that the agreement was unconscionable 
or unduly hard. Defendant No. 1 was in-:no 
way under the influence of Brahmadeo Singh, 
and there is nothing to suggest that circum- 
stances .compelled him to agree to a higher 
rate of interest than was usual in such trans- 
actions. The mere fact that the rate of in- 
terest is somewhat high is not in itself a 
ground for interference. Lastly, it was con- 
tended that the Court should reduce the rate 
of interest under the Bihar Money-lenders 
(Regulation of Transactions) Act, 1939,which 
has been made retrospective. In my view 
the mortgage created by the security bond is 


not a mortgage to secure a loan as defined by 


the Bihar Money-lenders Act. In that ‘Act 
“loan” is defined by s. 2. (F) as 


“an advance whether of money or in kind on interest 
made by a money-lender, and shall include a transac- 
tion on a bond bearing ‘interest executed in respect 
of past liability and any transaction which in substance, 
is & loan.” | 


In the present case there was no advance 
and nothing which in substance can be re- 
garded as an advance. Further, it is nota 
transaction on a bond bearing interest execut- 
ed ‘in respect of a past liability. lt isa 
bond bearing interest executed in respect , of 
a future and contingent liability:’ That be- 
ing so, defendant No. 1 is not entitled to any 
relief under the Bihar Money-lenders Act. 
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' « The result, therefore, is that this-appeal is 


allowed in part and the decree of the learned 
Subordinate Judge, so far as it was passed 
in favour of defendant No. 1, is set aside and 
the suit decreed against him personally for 
the principal sum claimed with interest up to 
athe date of the suit with pendente lite and 
future interest at the rate of 6 per cent. per 
annum. No mortgage decree, however, is 
made against defendant No. 1. -The appeal, 
in so far as it is directed against the other 
defendants, is dismissed. As the plaintiffs 
have partially succeeded in this ‘litigation 
‘against defendant No. 1, they will be entitled 
to half their costs in this Court and in the 
Court below. The plaintiffs will, however, 
have to pay the costs of defendants Nos. 9, to 
10 of this appeal. 


Manohar Lall, J.—I agree. 


~ 


D. Appeal partly allowed. 
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- sale-deed whether makes son vendor—Hindu Law 


—Joint family—Minor—Appoiniment of guardian— 
Hindu father is not guardian, as parent ot delegate 
from sovereign, of undivided son's property. 

Two pre emption suits were filedons by D and the other 
by V ‘and they were by order consolidated. In V’s suit D 
was the 2nd defendant. He raised the objection that he 
‘had a preferential right. The defence of D was found 
against and the suit decreed. Defendant No. 1 and 
defendant No, 3 appealed but D did not. D’s suit 
was dismissed. D appealed. It was contended that 
the appeal was incompetent because D's failure to 
appeal from the decree in V's suit concluded the mat- 
ter against him: ^ 

Held, that appeal by D against the dismissal of his 
suit was competent. 104 Ind. Cae. 849 (1), relied on, 
[p. 672, col. 1.) TE ! 

Where a father who is the manager of a joint Hindu 
family consisting of himself and minor sons, sell 
property, one of the sons has aright to pre-empt under 
the provisions of the Berar Land Revenue Code. The 
mere fact that the father added the minor son's name 
to the sale-deed does not make the minor a vendor., 115 - 
Ind, 433 (4) and 84 Ind. Cas, 883 (7), relied on, 81 Ind, 
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Cas. "1009 (2), 55 Ind. Cas., 37 (3), 145 Ind. Cas. 547 
(5) and: 156 Ind. Oas. 15 (Ô); not approved. [p. 672, 
col. 1; p. 674, 1) 

Where the minor is a member of an E joint 
Hindu family (at any rate where the Mitakshara Law, 
as here, applies) there cennot be a guardian appointed 
under the uarđians and Wards Act though thete may 
be one appointed under the inherent power of the High 

_ Court. ‘Bat there is really. no place for such 2 cof- 
ception of a Hindu father being guardian as parent or 
as delegate from the sovereign, of the undivided 
son’s property. Such a son has no individual property. 
The father’s act binds the son’s share in a widerange 

`- of cases quite apartfrom the idea of guardianship. 
This power is based on the absence of illegality, the 
presence of necessity, andthe right to manage. He 
cannot make his act more binding by purporting to 
act as the son’s guardian. Gharib-ullah v. Khalak 
Singh (8), relied on. Ip. 674, col. 1.) 
-§. A. from the appellate decree of the 


Gouirt of the District Judge, Amraoti, dated 


December 21, 1936. mM 


Dr. D.W. K&thalay with Messrs R.- N. 
Padhije and P. Y. Deshpande, for the Api 
lant. 


l Mr. D.T. a with Messrs. M. R. 
Bobde and N. T. Mangalmurti, for Respon- 
‘dent No. 3. 


“Mr. B. L. Gupta, for Respondent No. 8. 


Judgment.—It'is first necessary to dis- 
pose of a preliminary objection. To under- 
stand it certain facts must be stated.. 

Two pre-emption suits were filed one by 
the- present appellant,’ Damodhar (74-A a 
1935) one by Vithoba (62-A of-1935). - 
69-A of 1935 Damodhar was the 2nd - a 
dant. He raised the objection that he had 
a preferential right. His father and bro- 
ther were co- defendants. The -defence of 
Damodhar was found against and the suit 
decreed. Defendant No. l'and defendant 
No. 3 appealed but defendant No: 2 -did 
not. Suit No. 74-A of 1935 was dismissed. 
Damodhar appealed. This is the second 
appeal. It is objected that it is incompetent 
because Damodhay’s failure to appeal from 
the decree in 62-A of 1935 concludes -the 
matter against him. The answer is that the 
two suits were by order consolidated. Agree- 
ing as we do with the majority.in Mst. Lachmz 
v. Mst. Bhulli (1), we consider” that therë 
is no force in the preliminary objection. 

The point of substance is:- Ifa father, 
manager of a joint Hindu family consisting 
of himself and minor sons, sells property 
has one of the sons a right to pre-empt under 
the provisions, of the Berar Land Revenue 
Code? : 

At the time of the sale all the sons. (eigse) 
were minors.. 

` (1). 104 Ind. Can 849; ai, 1927 Lah. 969, 28 P L 
R 112 (E B} 
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Pre-emption is dealt with in Chap. XIV, 
Berar Land Revenue Code. Section 173 
defines an “occupant in a survey-number” 


aS meaning 

“a person having the right of an occupant, whether 
in his sole right or jointly with others in that survey- 
number, or in any portion of it.’ 


It is said that when the manager of a joint 
Hindu family sells he represents the family. 
and in truth and in fact the family sells, 
Kisàn v. Sitaram (2), treated the family as 
the occupant. In such a case in Pratap 
Narain Singh v. Shiam Lal (8),. it was 
stated that each: co-sharer was “practically” 
avendor. Obviously a vendor cannot pre- 
empt. Therefore, it is said a member of the 
family cannot pre-empt whether the sale is 
or is-not binding on them. « 

On the other: hand in Henna Singh 
y. Ajodhiya Singh (4), a Full ‘Bench, decided 
that, under the laws of Oudh, a “inember of 
a family: could ' preempt. It was ‘there 
pointed out that a member could admit the ` 
validity of the sale, i.e., its binding nature 
as against his share or in other words the 
factthat there was necessity justifying* the 
sale, without ‘turning himself into a- vendor, 
As Misra, J., observes in the above case 
at p. 384*. 


“It is one thing to say that the salk is öinding upon 
him (a member of a joint Hindu family) and quite 
(another) to say that he is to be treated as a vendor.” 


Pratap Narain Singh v. Shiam Lal (3), 
is a short judgment and. the learned J udges 
seem to have been -impressed by the view. 
that the members ‘seeking to pre. empt were 

“practically parties to the sale”. They 
observe: “This is not a casein which. the 
propeřty has been sold by the manager 
against the wishes of, the other members.” 
This seems to be. based on.the fact that the 
menibers sought to set aside’the sale as not 
binding, altern atively, if binding, sought to 
pre-empt and from that part of the lower 
Court’s decision which dismissed the claim 
to set the sale aside they did not appeal. 


. The learned Judges also stress the. question 


‘whether a man‘can pre-empt a sale in ‘which a por- 
tion of his own property has actually been legally and 
validly transferred and in wanen case he is practically, 
a vendor.” “ae 
This case was followed in Ram Singh v. Deo. 
Narain (5). There it was pointed out ‘that. 


the Manager can and does act in the interest 
(D). AI R 1925 Nag. 160; 81 Ind. Cas. 1009. 
iat 8) 42 A~264; 55 Ind, Cas. 37; A I R 1920 Al 


(4) 4 Luck. 370; 115 Ind. Cas. 433; A I R [1929: 
Oudh 265; GOW N 249; Ind. Rul. _(1929) Oudh 257. 


F B). 
55 A 972; 145 Ind. Cas.’ 547; A I R1923 ‘ALL. 
). 


(5) 
758; 6 R A190 
Bess aie eT r ee 


~ 
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of the entire family and in such a case the has the right of an occupant jointly 
fact that no consent could be’ given by a ‘with others. The scheme of the Act pro- 
minor ¢co-parcener is immaterial. Before vides -inter- alia that if A, B, C jointly 
pre-emption arises it must be assumed that possess the right of gn occupant in area 
the sale is good and if good it is binding on (suryey-number) X and A proposes to sell 
the co-parcener whose position is that of his “interest” he “may” give notice to B and 
vendor. Pratap Narain Singh v. Shiam C stating.the*extent of the interest to be sold 
Lal (3), was followed and Hewanchal Singh and the price. Then Bor C may within a 
v. Ajodhiya Singh: (4) dissented from in given time (two months) deposit the price, 
Khuda. Baksh v. Lahori Mal (6). These Thereupon B or C obtains aright. That 
last three cases are all short judgments tight consists in the power to compel . a ‘sale 
which do not depend for their decisions on of the indicated interest at the price deposit- 
the provisions of any particular Act. The ed. (Section 176). i 
last named case does not even glance at the Clearly there may be a conflict of right 
Privy- Council decision in Sat Narain v. ‘between B and C. Priority depends on rela- 
Behari Lal (7). That case is generally lationship or, that failing, extent of interest. 
regarded as the leading case on the question: (Section-179). - ae 
of the rights ofa father in a joint Hindu Apart from s. 176, s. 182, gives a right to 
family as regards the family property. The -pre-empt for a fair’ congideration. That 
question was whether on a fathey’s \insol- is the section under which this suit jis 
vency the son’s interest vests -in the- Official apparently brought because in the plaint 
Assignee. It was held by the High Court para. 3(b)itis alleged, “Plaintiff has not 
(largely influenced by the doctrine of. stare. been served with any notice of sale so plain- 
decisis) that it did.” The Judicial ‘Com. tiff’'s right of pre-emption is not affected im 
mittee, however, pointed out what went to . any way.” Defendant No. 4 was also *claim- 
the Official Assignee by universal transfer ing preemption. The plaintiff claimed 
by operation of law were the father’s rights priority based on relationship. The plaintiff 
and the father’s right included his share in alleged that defendant No. 1- was the vendor 
the co-parcenary property and a limited and that defendants Nos. 1, 2 and 3 were 
power to transfer the shares of others. Until joint with plaintiff. The four owned 8 annas. 
a Sale took place of the other share-holders’ share in the survey-number® What was sold 
interest, such interest was untouched: and was 2annag share. 
accordingly adjudication of the father: left -The learned Judge of the lower Appellate 
the sori as an-‘‘owner” entitled to preempt Court has dismissed the plaintiff’s appeal 
under the provisions of the Punjab Pre- onthe. ground that the Hindu father is an 
emption Act, 1913.. Of course in that case agent fér his sons, minors:though they be, 
the property not having in fact been sold by and therefore they are principals and ac. 
the Official Assignee” the question whether cordingly vendors. He observes : l 
the co-parcenars seeking pre-emption were . o appears ie oe that if the Oudh ruling were 
thereby barred didnot arise. It is, however, | fswot, any slo of property by a managor of to pn 
a little difficult to see: why, assuming an astho co-parceners were willing to refund the considera 
Official Assignee sold not merely: the share tion.” ; : 
of the father but also an item .of family'pro- ~ That appears to us hardly to do Justice to 
perty, the non-insolvent co-parceners. should the Oudh decision and ignores the purpose 
thereby be regarded as vendors. The:sale of pre-emption laws which give toa limited 
is not being-made under any authority flow- class in-.certain circumstances this very 
ing from them; it is- not“ being made with right, viz., td set aside a sale toa stranger 
their consent; it may „well be-made in| the on tendering the’ price- or a reasonable 
teeth. of their opposition. Why then: are price. Itis by no means obvious why a 
they to be regarded as vendors so as to be minor co-parcener - sliduld be placed in a 
‘shut out from pre-emption ? +: . . worse position: than an adult’ joint owner. 
However that may be, we are here con- Because A has a right to sell Bs property 
cerned not with the general but with (e. g. because of, attachment followed b a 
the statutory position. This minor Oourt order) if does not follow ‘that B is the 
f (6) AI R1935Lak. 560; 156 Ind. Cas. 15; 7,R L vendor. In many cases Bis resisting to the 
717101 


CS BL 1; 84 Ind; Cas, 883; ATR 1925 PO Jå; 52 ae a his „power. In many cases (of 
; 84 Ind. Cas. 883; 124° which’ sale. in execution i “ha 

TA 29;47M LJ 857; 100& ALR 1332; (1925) M | \ th 5 e perhaps the 

W N 1; 23A LJ85;LR6A (P 01; 26P 1, R Ost common) the sale is effected and: is 

81; 27 Bom. L R 135; 21 L W 375;11-C500;10w binding. In many cases transfer -is by 

N 916, 22C0W NIIE O. - : (8) 30 TA 165; 25'A 407; 8 Sar. 483(P O). < 
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vesting order. In these cases of sales ih 
invitum is it correct to say that the person 
whose property is sold is the vendor ? He is 
éertainly nota contracting party. 

What is the diffefence between such a 
case and this? In sucha case A (a Court 
or the like is given, by. statute, power to 
sell B’s property to satisfy (Cs debt in 
certain circumstances. In this case the 
Hindu Law gives to A (a father) power to 
sell the property of B (a son) to satisfy Cs. 
debt in certain, and different, circumstances. 
The only sdifference is in the circumstances. 
That difference gives no logical basis for 
treating B as not a vendor in the first 
case’ putand as a vender in the second. 
Beth sales are against his wishes. Both 
- gales are nevertheless binding. In both 

cases the bindiag factor does not come 
from him but from law statutory or custo- 
mary as the case may be. ht l 
“In all the circumstances we prefer the 
Oudh view. b . 
"Itis urged that even so in this case the 
plaintiff is a vendor “because he isa party 
and he is'a party because, though a minor, 
his father, purproting to act as guardian, 
has included his name in the sale deed. 
There is of course the conception of guardian- 
ship in Hindu’ Law. See Mayne on Hindu 
Law and Usages para. 231, p. 299 (10th 
edition). But this guardianship is a guar-. 
dianship of the person, or, it may be, where 
there is separation, of property. But where 
+he minor is a member of an undivided joint 
Hindu family (at any rate where the Mitak- 
Shara Law, as here, applies) there cannot “be 
a guardian appointed under the Guardians 
and Wards Act Gharib-ullah v. Khalak 
Singh (8) though there may be one ap-. 
pointed under the inherent power of the 
High Court. But there is a really no place 
for such a conception of Hindu father being 
guardian, as parent or as delegate from the 
sovereign, of the undivided son’s property. 
Such’ a son has no individual . property. 
The father’s act binds the son’s share ina 
wide range of cases ‘quite apart from the 
idea of guardianship. This power 1s based’ 
on the absence of illegality, the presence of 
necessity, and the right to manage. He 
cannot make his act more binding by pur- 
porting to act as the son’s guardian and the 
inclusion of the Son’s name in the deed has 
little more effect than adding weight to 
evidence to show that the sons in question 
were then born. ° oe 
- We do not think that the fact that the 
father added the “minor son’s name, to the 
sale deed makés the Minora vendor. =~ 
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The appeal accordingly.succeeds. 

Although the suits Nos. 74-A of 1935 and 
62-4 of 1935 were consolidated some question 
arose about the effect of consolidation. This 
question we have already examined. As a 
consequence of the doubt .that arose there 
were two appeals as though the suits had. 
not been consolidated. These two appeals 
were (1) by Damodhar, appellant to this 
appeal (Second Appeal No. 311 of 1937), 
and (2) by Sadashiv and Narain, appellants 
in Second- Appeal No. 166 of 1937. The 
Second Appeal No. 166 of 1937 obviously 
fails if Second Appeal No. 311 of 1937 
succeeds and accordingly it is not pressed. 
As the ‘first has succeeded and as the suits 
were consolidated there should be one 
decree. Asinthe one suit (74-A of 1935) 


“the present successful appellant claimed: 


pre-emption and in the other (62-A of 1935) 
a strangér to the family one Vithoba claim- 
ed pre-emption it follows that the claim in 
each suit has succeeded but the plaintiff in 
Civil Suit No. 74-A of 1935 being a member 
of the family has priority over Vithoba, a 
stranger, based.on relationship—the Act as 
between -two persons claiming pre-emption 
giving priority to the one more nearly 
related. Thus there willbe one composite. 
decree. (See O. ‘XX, r. 14). That decree 
will declare that Damodhar has the right 
of pre-emption and that Vithoba has the 
right of pre-emption and that the right 
of the first is prior to that of the’ second 
and may be exercised and completed within 
three months failing which that right will 
be deemed to be lost and Vithoba may then 
exercise his. By Vithoba we must be taken 
to mean not only Vithoba personally but 
those parties claiming through him. ~ 

As to costs we think, seeing that in sub- 
stance these disputes have been between a 
family on the one hand and the stranger on 
the other, that one suit brought by 4 mem- 
ber of this undivided family has succeeded 
and one-has failed, that costs throughout in 
both matters shall fall as incurred save that . 
Damodhar will get the costs of this appeal. 

S. Appeal allowed. 
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HIGH COURT BAR ASSOCIATION, 
LAHORE, on BEHALF- oF CHANDI RAM—. 
; CoNVICT—PETITIONER | 

versus ' 
- EMPEROR—OpposiTE PARTY ae 
Defence of India Act (XXXV of 1939), s. 2, rules . 


1941. 


under, rr. 121, 34—"“ Preparatory act”, meaning of 
Mere sending of intimation by person to, Magis- 
trate that he intends to offer satyagraha by shouting 
anti-war slogans at particular time and place—W he- 
ther preparatory act and punishable—Shouting anti- 
war slogans, if prejudicial act—Criminal ' irial— 
Conviction —Accused pleading guiliy—Act complained 
of not offence—Conviction, if proper—Interpreta- 
tion of Statutes—Penal provision—Strict construc- 
tion. 

A preparatory act would involve some step token by 
way of designing, arranging, ete., andin order to 
facilitate the accomplishment -of the act or the'pur pose 
in view. ` Hence mere sending of intimation by a person 
to the District Magistrate that he intends to offer 
satyagraha by shouting anti-war slogans on a parti- 
cular day at particular’ time and particular place, 
cannot beheld to be preparation, as the intimation is 
certainly not likely to Facilitate the commission, of the 
‘prejudicial act’? complained of. The act does no 
more than to manifest the persons mens rea [or cri- 


minal intention and mere criminal intention is not- 


per se ordinarily punishable at all.’ 

(Difference between intention, prea and at- 
tempt indicated.] 

Obtter:—Shouting anti-war slogans, presumably in- 


tended to advise people not to take any part or assist 


in the prosecution of war amounts to a ‘prejudicial 
act,’ within’ the meaning of that expression. ; - 

Where an accused pleads guilty, but the act com- 
plained of doesnot constitute an offence, the so-called 
plea of guilty is no more than’ an admission lon the 
part of the accused that he had committed the act 
which ‘was alleged to be an offence. But the question 
whether the act complained of does or -does not, consti- 
“tute an offence according to law is obviously one for 
“he Court to decide. The accused cannot, aang be 
convicted merely. on his*plea of guilty. ` 

A ‘penal-provision of law must be strictly construed 
and no act should be penalised unless it ° clearly falls 
within ‘the ambit of the penal provision. | 


Cr. R. P. for revision of the order àf the 
Magistrate, First Class, Ferozepore, dated, 
January 292, 1941. 


Messrs. J. L. Kapur and Inder Deb Dua 
tor the Petitioner. 


Mr. Shabir Ahmad, for 


| the Advocate- 
General, for the Crown. 


| 
Order.—Chandi Ram, the accused in this 
“ase, was -prosecuted under r. 38 read with 
€. 121 of the Defence of India Rules for 
sending a letter tothe District Magistrate, 
Kero ozepore, intimating that he intended to 
ffer ‘satyagraha’ by shouting’ ‘anti-war 
slogans at Abohar on January 15, 1941 at 
trsa. The accused admitted having: sent 
he letter in question and pleaded guily to 
he charge framed against him. The learned 
Magistrate, who tried the case, held: that 
she “despatch of the letter in question! con- 
stituted-an act ‘preparatory to’ the | con- 
‘yavention of rules framed under the Defence 
vf India Act, within the meaning of ri 121, 
xs Shouting of ‘ anti-war slogans’ was a pre- 
wdicial act, inasmuch as intended or was 
ikely. to prejudice the efficient prosecution 
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‘of the war and the defence of India of the. 
public safety and interest.’ ` He accordingly 
convicted the accused under r. 38 and sen- 
tenced him to rigoroys imprisonment ‘for 
fifteen months and a fine of Rs. 500. Chandi 
Ram did not prefer any appeal but his case 
has been ,brdéught to the notice of this Court 
by Mr. J. L. Kapur, Advocate, acting as 
amicus curt@, on behalf of the High Court 
Bar Association, and his main contention 
was that the conviction in this case was. 
illegal. It was urged that the mere shouting 
of anti-war slogans is not a ‘prejudicial act’ 
within the meaning of the rules and secondly, 
that the mere despatch of a letter to the 
District Magistrate intimating that the ac- 
cused intended to shout anti-war slogaifs’ 
could not, in any, case be held to be ‘pre- 
paratory’ act within the naning of t. 121 


» and as such punishable. 


I do not think there is any force in the 
first contention. By shouting anti-war 
slogans, the accused who is the President of 
the District Congresss Committee of FerozeN 
pore presumably intended to advise people 
not to take any part or assist in the prosecu- 
tion of war. Consequently, the action would, 
in my opinion, amount to a “prejudicial act, 
within: the meaning of that expression : see 
r. 34 (6), els. (k) and (p). The second ques- 
tion, however, appears to We important. All 
that the accused had done in this case was to 
send intimitation to the District Magistrate 
that he intended to commit a ‘prejudicial 
act.’ But the learned Magistrate has held 
that this was an ‘act preparatory to’ the com- 
mission of the ‘prejudicial’ act within the 
meaning of 1. 121 and hence it was punish- 
able. The point for consideration is whether 
this view of the learned Magistrate is correch, 

The expression ‘preparatory act’ has not 
been defined in the rules and it must there- 
fore be construed according’ to the ordinary 
dictionary sense of the words. The ordinary 
meaning of the word ‘prepare’ according to 
the Oxford Dictionary is ‘to put before hand 
info a suitable condition for some action,’ 
‘to set in order previously for some purpose,’ 
‘to put in readiness’ ete. It would thus 
appear that a preparatory act would involve 
some step taken by way of designing, arrang- 
ing, etc., and in order to facilitate the accom- 
plishment of the act or the purpose in view. 
In the present instance, I fail to see how 
the sending of intimation to the District 
Magistrate can possibly be held to be pre- 
paration in the above sense. The intimation 
was certainly not likely to facilitate the 
commission of the ‘prejudicial act’-complain- 
ed of. In fact, it was more likely to impede" 
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and in fact, did impede in this case the com- 
mission of the act, by the arrest of the accus- 
ed before the time fixed. 

The learned Magistrate has himself re- 
marked that the question whether the mere 
sending of a letter of the aboye type is such 
preparation as is contemplated by r. 121 
would not be ordinarily “free from consider- 
able difficulty”; but he thought the diff- 
culty was removed in this case as the 
accused had himself put the matter beyon 
doubt by stating that he did in fact intend 
“6 carry out the intention expressed in the 
letter. The learned Magistrate has further 
remarked that having regard to the proce- 
dyte laid down by the Congress for the 
offering of satyagraha the writing ofa letter 


to the District Magistrate was the first step” 


towards committing the prejudicial act of 
offering satyagraha. As regards the latter 
point, the learned Counsel for the Crown 
drankly conceded that there was no evidence 

the record about any procedure for satya- 
brake laid down by the Congress. In any 
case, even if any such procedure has been 
laid down, it is difficult to see how the send- 
ing of the letter can amount to preparation 
in the sence stated above. As regards “inten- 
tion’, the accused did, no doubt, say that he 
meant to carry Out his inention of uttering 
anti-war slogans: but even if he had a firm 
intention to do so, that-would not convert 
the ‘intention’ into ‘preparation’. 

The learned Magistrate seems to think 
that the expression ‘preparatory act’ would 
include any act done by an accused person 
prior to the commission of an offence, which 
shows his intention to commit the offence. 
But this view would lead to obvious absur- 
dities. For instance, if an accused person, 
who intends to commit an offence and ex- 
pects to go to jail, arranges his family affairs 
or says good-bye to his friends. these acts 
may show a firm intention on the part of 
the accused person to commit the offence ; 
but it would be absurd to hold these acts to 
be ‘preparatory’ acts punishable under 
r. 121. Yet, on principle, it does not seem 
possible to draw any distinction between 
such acts and the sending of intimation to 
the District Magistrate, as both show a firm 
intention to commit the offence—if that were 
held to be the test of a “preparatory’ act. 
But the law does not, as a rule, punish mere 
criminal intention. The utmost that is 


provided for in a case where criminal inten-. 


tion is disclosed is to take security proceed- 
ings etc., against the would-be offender to 
prevent commission of the offence (e. g., 


under ss. 107-108, Criminal P.C.). Intention, 307. `- 
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as such, cannot therefore be treated as an 
offance, unless indeed there were any clear 
provisions of law to that effect. Rule 121 
certainly does not seem to make mere In- 
tention to contravene any of the provisions 
of the rules under the Defence of India Act 
punishable. It makes attempt, abetment, 
and acts preparatory to the contravention ol 
the ules punishable, but not mere intention 
to contravene them. The Act preparatory 
to the contravention of the rules, is presum- 
ably one that prepares the way, e. t., facili 
tates the contravention of the rules, in some 
manner or other, and not merely an act 
which precedes the contravention of the rules, 
but does not facilitate the contravention in 
any way. 

“Oriminal Law recognizes ordinarily four 
stages in the commission of an offence, viz ; 
intentione preparation, attempt and the fina] 
act constituting the offence. Intention per 
se is not ordinarily punishable at all; “pre- 
paration’ is punishable in rare cases (see, 
e. g, 5. 121, I P. C., s. 399, I. P. C.); 
‘attempt’ is punishable in a large majority 
cases, while the final act, constituting the 
offence is always punishable. „Acts constitut- 
ing ‘preparation’ or ‘attempt’ are steps con- 
stituting progress towards the commission of 
the offence. In pointing out the distinction 
between ‘preparation’ and an ‘attempt,’ it 
was remarked in Lakshumi Prasad v, Em- 
peror, 23 Cr, L. J. 108 (1), that 

“preparation consists in devising or arranging the 
means or measures for the commission of an offence, 
while an attempt is a direct movement towards 
commission after preparations are made.” í 

In the chapter on ‘inchoate crimes’ in 
‘Kenney’s Outlines of Criminal Law’ the fol- 
lowing remarks are to be found : 

“But just as the mens rea is not punished, so 
neither are the earliest conceivable stages of the actus 
reus. There is thus as a general rule, no criminal 
liability when a mens rea has only been followed by 
some act that does no more than manifest the mens 
rea. Liability will not begin until the offender has 
done some act, which not only manifests his mens rea, 
but also goes some way towards carrying it out: see 
para. 2, Chap. V, Kenney’s Outlines of Criminal Law, 
edition of 19939.” 

In the present instance, it seems clear 
that the act of the accused in sending a latter 
to the District Magistrate did no more than 
manifest his mens rea and did not go in any 
way towards carrying it out. It is signi- 
ficant in this connection that r. 121 only 
makes a ‘preparatory’ act punishable. It seems 
to my mind clearly enough that the pre- 
paratory ” act contemplated'is one that con- 
stitutes preparation, 2. e., some step towards 
carrying out the criminal act complained of. 
(1) 23 Cr. L J 108; 65 Ind, Cas. 492; A I R 1923 Pat. 
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Any other interpretation would lead to 
"absurdities as pointed out above and would 
also be opposed to recognised principlgs of 
Criminal Law. l 

It is in very rare cases that mere prepa- 
ration for an offence is made punishable by 
law and consequently there is paucity of 
direct authority on the subject. In Karmun 
v. Emperor (2), however, it: was held that 
the mere assemblage of persons for commis- 
sion of a dacoity did not constitute an 
offence punishable under s 399, I. P. ©., (pre- 
paration for committing dacoity), though 
procuring of arms, instruments of house- 
breaking etc., would amount to such prepa- 
ration. It. is a well-established canon of 
interpretation of statutes that a penal pro- 
vision of law must be strictly construed and 


that no, act should be penalished unless ite 


Clearly falls within the ambit of the penal 
provision. In the present case, efter care- 
fully considering the language of r. 121 and 
the other points referfed to above, 1 have 
come to the conclusion that the mere send- 
ing of a letter to the District Magistrate 
intimating -that the accused intended to 
shout anti-war slogans did not constitute an 
offence punishable under that rule. 

‘It was urged inthe end by the learned 
Counsel for the Crown that .the accused had 
pleaded guilty and hence the conviction 

“should not be interfered with. There is no 
force in this contention. The so-called plea 
of guilty in the present case was no more 
than an admission on the part of the ac- 
cused that he had committed the act which 
was alleged to be an offence. But the ques- 
tion whether the act complained of did or did 
not constitute an offence according to law 
was obviously one for the Court to decide. 
The learned Magistrate too has rightly consi- 
dered this aspect of the question and not 
merely convicted the accused on his plea of 
guilty. For reasons given above, I accept 
this petition, set asidé the conviction of the 
accused and acquit him. 

S. F Conviction set aside. 


(D6 PR1916 Cr.; 34 Ind. Cas. 1000; A IR 1916 
Lah. 334; 17 Cr. L J 280. 
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-Party claiming that he alone is entitled to whole 
‘of compensation awarded—S. 523, if bars such suit 
— S. 523; if limited to disputes arising before” pay- 
ment —Right of suit for compensation awarded, tf 
exists independent of s. 523—5S. 525, scope and appli- 
cability—Jurisdiction—Special Court appointed by 
Act to determine certain *disputes—Jurisdiction of 
ordinary Civil Court, if ousted. 
- The word apportionment ins. 523, Cal. Municipal 
Act can preperl¥ be applied to cases where one of two 
parties claims a share in the amount and the other 
party claims the whole. The ordinary Civil Court has 
therefore no jurisdiction to entertain a suit where a 
_ party claims that healone is entitled tothe whole of 
the compensation awarded. Kashim v. Aminbi (1), 
referred to. 

The meaning of s. 523, Cal. Municipal Act is merely 
that a dispute as to the extent of the liability of the 
person required to make payment, or as to the apportion- 
ment thereof is to be decided according to the procedure 
laid down in the section s. 523 is not limited to disputes 
arising before payment. > 

There is no right of suit independent ofs. 523 for 
the amount of compensation awarded by the corporation. 

Section 525 permits the institufion of a suit to recover 
sums whose amount has already been ascertained from 
persons whose liability for the same has been deter- 
mined. It has no application to disputes as to the total 
amount tobe paid nor todisputes as to apportionment | 
of that amount. It must apply to cases not governed 
by s. 523. 

When by an Act Special Courts are appointed jo 
‘determine disputes, it must be held that the jurisdiction 
of the ordinary Courts to determine such disputes is 
ousted. 


C. Rule from the order of the Munsif, First 
Court, Sealdah, 24-Parganas, dated May 14, 
1940. 


Mr. Surendra Nath Basu (Sr.), for the 
- Petitioner (Defendant No. 2). ` 


Messrs. Hiralal Chakerbutty and Radhika 
Ranjay Guha, for Opposite Party No. ] 
(Plaintiff). -rs 


Mr. Krishna Lal Banerjee, for Opposite 
Party No. 2 (Defendant No. 1). 


Order.—This rule was issued upon the 
opposite parties to show cause why an 
order passed by the Munsif, First Court, 
Sealdah, in a suit to recover compensation 
paid by the Corporation of Calcutta under 
s. 304, Cal. Municipal Act (Ben. Act III of 
1923) should not be set aside. The material 
facts are these: The late Raj Kumar 
Roy of Narail was the owner of property 
which included premises No. 59-A, Satcha- 
sipara Road, Cossipore. Inthe year 1897 
the said Raj Kumar Roy granted a mourasht 
mokurari lease of this property to his two 
sons Hemanta Kumar Roy and Nirode 
Kumar Roy, and on the same day trans- 
ferred his- remaining interest in the property 
to his niece, Smt. Sukumari Dassi. By 
the terms of the lease granted to Hemanta 
Kumar Roy, and Nirode Kumar Roy, the 
latter were to pay an annual rent of Rs. 2,400 
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and it was further- provided that if ary 
portion of the land covered by the lease 
should be acquired hy Govt. or by any com- 
pany, Municipality, Committee or Board, 
the leassor should be entitled, if he chose, 
to claim either the whole or any part of 
the compensation, and that ifghe did exer- 
cise this option, the annual rért there- 
after payable by the lessees should be 
reduced by one twentieth of the amount cf 
compensation taken by the lessor. 
partition between Hemanta Kumar Roy and 
Nirode Kumar Roy, the mourasht mokurart 
interest in the property in question fell 
wholly in the share of Nirode Kumar Roy; 
and the latter, in February 1930 granted a 
dar-mourashi mokurart lease to Cooverji 
Manickji Bhesania. 

In the year 1934, the Corporation of 
Calcutta, acting under s. 304, Cal. Muni- 
cipal Act, 1923, decided to take possession. 
ofa portion of the premises, measuring 
twelve chataks and 33 square feet, and 
asgessed the amount of compensation to be 

id to the owner at Rs, 716-4-0 apportioning 
the same as. follows, viz., Rs. 24-10-9 to Smt: 
Sukumari Dassi.and the balance to Cooveryji 
Manickji Bhesania. This award was made 
in the year 1935. In the year 1939,.the 
sald Smt. Sukumari Dassi instituted a 


suit in the Munsif’s Court at Sealdah against | 


the Corporation of Calcutta and against 
Cooverji Manickji Bhesania, alleging that 
notice Of the acquisition had been fraudu- 
lently suppressed and that she alone was 
entitled to the entire amount of compensa- 
tion awarded and°claiming that amount 
from both the defendants. Defendant No. l, 
the Corporation of Calcutta,, contended that 
5. 523, Cal. Municipal. Act, 1923, was a 
bar to the suit, and an issue was framed in 
these words: “Issue No. 1—Has this Court 
jurisdiction to try this suit?” The learned 
Munsif on consideration of the provision of 
s. 523, Cal. Municipal Act, came to the 
conclusion that he had no jurisdiction to 
entertain the suit as against defendant No. l, 
but inasmuch as the claim was based on 
acts performed by defendant No. 1, the latter 
was a proper party tothe suit for relief against 
defendant No. 2. The learned .Munsil 
accordingly passed the following ordet: 

“Let defendant No.1 be made a pro forma defen- 


dant instead of one of the main defendants in the suit. 
Amend the plaint accordingly...” : 


Against this order, . defendant No. 2 has 
obtained the present rule. Defendant No. 2 
contends that the learned Munsif having 


decidéd thats, 523, ‘Cal,. Municipal. Act, 
1923 was applicable, should have dismissed 
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the suit or should have returned the plainte 
‘for presentation to the proper Court. In 
no tircumstances, it is contended, had the 
learned Munsif jurisdiction to order amend- 
ment of the plaint. The rule is opposed by 
the plaintiff. Defendant No. 1 was also. 
represented at the hearing .of the rule, but 
did not oppose. > 

The learned Advocate for the plaintiff 
opposite party centended that the learn- 
ed Munsif was wrong in holding that 
s. 023, Cal. Municipal Act, had any appli- 
cation and that consequently he. was entitl- 
ed toseek relief in the Civil Court against 
defendant No. 2. He further contended 
that though the learned Munsif may not. 
have been strictly right in ordering amend- 


ment of the plaint, he was right in allowing 


the suit to proceed against defendant No. 2 
and any grror in the order toamend the 
plaint had.ceased to be of importance in 
view ofthe fact that plaintiff had subse- 
quently applied to amend the plaint on the 
same lines. The material question for our 
consideration therefore is whether s. 523, 
Cal Municipal Act, is a bar to the institution 
of such a suit'in the ordinary Civil Courts. © 
The petitioner contends that it isa bar: The 
plaintiff-opposite party contends firstly, that 
s. 023, Cal. Municipal Act, 1923, does not 
apply.to disputes between two persons 
claiming the same amount, and that even 


lf ib does: apply it applies only when the 


dispute has arisen before payment of the 
compensation by the Corporation; secondly, 
that even if s. 523 does apply to such diş- 
putes, 5.020 gives an alternative or supple- 
mentary right of suit to determine such a 
dispute; and thirdly, that even if s. 525 does 
not confer such a right, aright independent 
of s. 922 and similar to that recognized in 
s. 31, Land Acquisition Act, must- exist. 
Each of these objections deserves serious 
consideration. Section 523, Cal. Municipal: 
Act, 1923, provides a machinery for the 
settlement of disputes as to the amount 
of expenses or compensation to be paid and 
as to the apportionment of the same. There: 
is no dispute in the present case as to 
the total amount “of compensation to be 
paid. The question is whether there is a 


` dispute as to the apportionment of the 


same. 

The learned Advocates for the. plaintiff- 
opposite party drew our attention to the 
meaning of ‘apportionment’ as given in the 
Oxford Dictionary viz., “Action of distribut- 
ing or allotting in proper proportion or 
suitable share” and. argued that’ when. one 
person claims the whole amount there is no 
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question of apportionment. In our. opinion 
there is no justification for giving such a 
limited, meaning to the word, and if can 
properly be applied to, cases , where one. of 
two parties claim a ‘share in the amount 
and the other party claims the whole. In 
Kashim v. Aminbi (1), which was a case 
under the Land Acquisition Act of 1870, it 
was held that apportionment includes a case 
where the Court has to decide betwee rival 


claimants to fhe entire compensation. We- 


are satisfied therefore’ that the dispute be-- 
tween petitioner and plaintiff-opposite party 
is adispute as to the apportionment of the 
amount. ee l = 
It was next argued that s. 523, Cal. Muni- 
cipal Act, applies only to disputes which 
arise before the expenses or .compensation 
are paid, and in this -connection .emphasis 
was laid on the words “to be paid” in the 
phrase “the amount to be paid, and if neces- 
sary, the apportionment of the same.” In our 
opinion, the meaning of the section is merely 
that a dispute as to the extent of the hability 
of the person required to make payment, or as 
to the apportionment thereof is to be decided 
according to the procedure laid. down in 
the section. If the intention’ of the Legis- 
lature had been to limit the application of the 
section to disputes arising before payment, 
it would have been a simple niatter to make 
such a provision and there would have been 
small justification for providing that the ap- 
plication for relief should be made to the 
Court within one year from {the date when 
the expenses or compensation first became 
claimable. We are satisfied that s, 523 is not 
limited to’ disputes arising before payment. 
‘It was next contended that s. 525 of the Act 
also.applies to such disputes and that an 
aggrieved: person is entitled to seek his 
remely either by proceeding under s. 523 or 
by instituting a suit under s. 525 of the Act. 
We can find no. justification for such a 
contention. ` Section 525 „permits the institu- 
tion of a suit to recover sums whose amount 
has already. been ascertained from persons 
whose liability for the same has been deter- 
mined. It has no.application to disputes 
as to the total amount to.be paid nor to 
disputes ‘as to apportionment of that amount. 
It must -apply ‘to. cases not governed by 
s. 523.- The fact that s. 524 provides that 
the order -passed, under s. 523 shall have 
the effect for some purposes of a Small 
Cause Court decree, seems to us sufficient to 
negative this contention. . =e 
_ Lastly; it was argued that, there’ must be 
a right analogous to that given:‘in proviso 


~~ oo rala A 


~ ()I6B 525. 
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1894.. .It was :pointed out during argument.. 
that apparently s. 5; Lim. Act, does not 
not apply..to . proceedings ‘under 8.929, 
Cal, Municipal Act, #1928, and this fact 
was used ‘to.re-enforce the argument that 
there must be aright of suit independent 
of s. 523. We have not examined the ques- 
tion whether s. 9, Lim. Act, applies or not, 
but assuming that it does not, this fact is 
not sufficient to justify the inference that 
there must be an independent right of suit. 
The omission may be due to, oversight ; 
it may.also be intentional ; and it may have 
been thought that owners of: property ina 
large town have no excuse for remaining 
in ignorance for more than a year after their 
property has been seized by the Corpor- 
ation. In dur opinion, ewhen by an Act 
Special Courts are appointed to derermine dis- 
putes, it must be held that the jurisdiction 
of the ordinary Courts to determine such 
disputes is ousted. On careful consideration 
of all the arguments.advanced, we are Satis- 
fied that s. 523 applies to the present ds- 
pute between petitioner and plaintiff opposite 
party and that the ordinary Civil Courts 
have no jurisdiction to.determine the same. 
The learned Munsif should have returned 
the plaint for presentation to the proper 
Court. .The Rule is, acgordingly, made ab- 
solute and the order of the learned Munsif 
is set aside. The petitioner is entitled to 


his costs, which we assess at one gold 
mohur. 7 
S. e Rule made absolute. 
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Penal Code (Act XLV of 1860), s. 302—Sentence 
—Guilt. proved beyond all reasonable doubt —Convic- 
tion based on circumstantial evidence—Whether 
ground.for not awarding capital, sentence—Trial 
Court failing in duty to tmpose . sentence of death— 
High Court-‘can pass such sentence—-Held on facts 
that guilt- of: accused was proved beyond -doubt - and 
he, was guilty of murder—Fact that motive for crime 
was slight was .tmmaterial. ,. Me 
- It matters not how ‘an accused's guilt is esta- 
blished whether by the testimony of ‘eye-witnesses or 
by the testimony. of combined circumstances provided 
that it.is established beyond: all reasonable. doubt and 
the, measure, of proof must-be. the.same, in. either-case. 
Hence; the fact that ‘the conviction is based on eir- 
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cumstantial evidence is no reason for not awarding 
capital puuishment. 

_ Where the lower Court has failed in its duty to 
Impose a sentence of death by passing a lesser sen- 
tence, the High Court has ‘power to pass a sentence 
of death. 118 Ind. Cas. 817 (3) and 127 Ind. Cas. 290 
(4), relied on. Ta 6 

_ The deceased girl aged six years and her mother 
lived at the house of the accused who was the girl’s 
uncle. There was some quarrel betweer the girl's 


mother andthe wife of the accused as a result of 


which the mother had been cooking separately. One 
morning after the mother had left home for her field, 
the accused took the girl from the house.on a false 
pretext and returned without her. On being ques- 
tioned he first said that the girl had been run over 
by a car butlater he stated in the presence of the 
mother and other relatives that he had killed her and 
put her ina pond. The dead body of the girl was 
subsequently found in the, pond. A number of wit- 
nesses spoke to seeing the accused and this little girl 
on that morning together and in various places in the 


vicinity and not far from the pond in which the body 
was found : 4 


Held, that if the evidence were only that the girl 
was last inthe presence of the accused and in his 
ah kg under suspicious circumstances and that her 

ody was found with a stone tied to it in the pond 
that alone would raise a hostile presumption against 
the accused which he would necessarily have to ex- 
plajA, but in the ‘circumstances of the case the guilt 
of (the accysed had been proved beyond any shadow of 
doubt and the fact that the motive for the crime was 
slight was immaterial. 


Or. A: and Cr. R. against the order of the 
Court of the Session, Guntur Division, in 
Session Case No. 22 of 1940. 

Messrs. S. Vepa and J. Krishnamurthy, 
for the Appellant. 

The Public Prosecutor, for the Crown. 


Mockett, J.—The appellant has been con- 
victed by the learned Sessions Judge of 
Guntur of the murder of little girl one 
Seetharamamma. The trial Court imposed 
a Sentence of transportation for life and the 
learned Judge who perused the judgment 
of the trial Court ordered the issue of a 
notice tothe prisoner to show cause why 
the sentence should not be enhanced to a 
sentence of death. The deceased was the 
daughter of P. W. No 1 and the accused was 
her uncle. Her father died three years be- 
fore this occurrence and he and his brother 
were then undivided. P. W., No. 1 continued 
to live in the family. The inmates of the 
house in which they lived—the house of Na- 
gamma (P. W. No. 2)—were P. W. No. 1, 
the accused, the deceased girl aged six and 
the accused’s wife. At the time of the death 
of Seetharamamma there had been a quarrel 
between P. W. No. land the accused’s wife 
with the result that P. W. No. 1 had been 
cooking separately. The little girl was last 
seen alive on Friday September 15, and on 
that date P. W. No. 1 left home for her 


field at about 9 a. m. after giving her 
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daughter food. She left in the house the ac- 
cused, Nagamma and Seetharamamma,. 
When she returned in the evening the accused 
and the deceased were absent. P. W. No. 2 
tells us something of the movements of these 
two. She is the accused’s aunt and she says 
that after P. W. No. 1 had left the house 
the accused took the deceased with him 
saying that he was going to the seedbeds 
but later saying that he was going to take 


, her to Tekkellapad which will be seen on 


“the south of the plan and is nine miles 
from the deceased’s village. At Tekkellapad 
lived P. W. No. 7 the-father of P. W. No. 1 
and therefore the grandfather of the little 
girl. That evening the accused returned 
home at about meal time and enquiries were - 
made of him as to where the little girl 
‘was. He'told P. W. No. 1 that he had left 
her in P. W. No. Ts house, an answer 
which did’not satisfy P. W. No.1 who on 
September 16, sent P. W. No. 5 to P. W. 
No. 6, a relative asking the latter to make 
enquiries. On Sunday the 17th P. W. No. 1’s 
father and others came from Tekkellapad 
and said that the deceased was not there. 
The accused was questioned and P. W. No. 2 
and P. W. No. 1 state—and their evidence 
is corroborated by P. Ws. Nos. 5,6 and 7— 
that at first the accused said that Seetha- 
ramamme had.been run over by a car at 
Mangalagiri. Later he stated that he had 
killed her and put her in a pond “being 
possessed of an evil idea”. P. W. No. 5s 
description of what happened is as follows : 
The accused was interrogated and he said 
that the girl was run over by a car at 
Mangalgiri. Pressed further he said : 

“I was taking her to Tekkellapad. When we reach- 
ed afield pond near Katikkalla, Butchi Reddi’s field, 


some evil idea got into my head, I killed the girl and 
put her body in the pond and came home.” 


It was extracted in cross-examination 
from P. W. No. 2 that the father and 
brother-in-law of P. W. No. 1 beat the ac- 
cused before he confessed. Exhibit A was 
made by P. W. No. lthe next day. It was 
given to the Village Munsif who had come 
from Niddamsru to her house at Neeru- 
konda. It 1s dated the 18th at noon and in 
that statement P. W. No. 1 set out in effect 
what she stated in evidence at the Sessions 
and which has been stated above. There is 
no doubt about the date of Ex. A and the 
time. The Munsif is definite that it was at 
noon and it is dated September 18. Comment 
has been made on the fact that if the family 
had been told that the child was in the 
pond on the night of the 17th, it does not 
appear that immediately they went to the 
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pond to investigate. It must be remembered 
that these are villagers and it is impossible 
to say with any-degree of certainty what 
any of them will do under any given circum- 
stances. They chose to go to the Munsif 
‘and the Munsif came to the house the next 
day. Whatiscertain is that after that the 
pond was examined, the body of Seetha- 
ramamma was found there. It had a cord 
round the waist and a heavy stone (M.¢O. 4) 
which we have seen, was attached to it. It 
was not possible, says the doctor, to state 
with certainty how this child had died. 
There was no water in the lungs; the body 
was highly decomposed and there was a le- 
gature mark round the abdomen of the de- 
ceased and that was all the doctor could say. 
A number of witnesses P. Ws. Nos. 3,4, 9, 10 
and ll speak to seeing the accused and this 
‘little girl on that morning together and in 
various places in the vicinity and not far 
from the pond in which the body was found. 
Ordinarily, the girl being in the company of 
the accused would be of little importance be- 
cause she very often was with him in the 
fields. 
is important in this case because the accused 
has totally denied that he ever took the girl 
on that day. Both at the committing Magis- 
trate’s Court and in the Sessions Court he 
told the same story. He states, “I did not 
take the girl. I did not kill her,” and he 
denies he confessed’ to the relatives.. If 
therefore the evidence of P, Ws. Nos. 3, 4, 9, 
10 and 11 is to be accepted, it iscurious and 
indeed significant that the appellant should 
totally say that he was ever in the company 
of the girl on that morning. 

‘The story of the prosecution may be sum- 
marised as follows; On some pretext proved 
to be false the appellant took from her house 
Seetharamamma on the morning of Septem- 
ber 15. He returned without her and accord- 
ing to the evidence first gave the explanation 
that she had been killed by a car and later 
stated that he had killed her himself being 
under the influence of the evil one. En- 
quiries showed that in fact the girl had died 
in the manner in which it is stated. She 
was Ina pond. She had a stone tied round 
her waist and under those circumstances 
there is an irresistible inference that she was 
‘murdered. Ifthe evidence were only that 
she was last in the présence of the accused 
and in his presence under suspicious cir- 
cumstances and that her body was found 
with a stone tied to it in the pond that alone 
would raise a hostile presumption against 
the-accused which he would necessarily have 
to explain. But in this case there is in ad- 


In re NANNAPANENI SESHAYYA (MADR.) 


On that the evidence is clear but it - 


681 


dition evidence of a confession to the rela- 
tives which we accept and which is entirely 
consistent with the rest of the case. It is 
true that the motive for this crime may be 
slight. It appears’ toe be a fact that he 
quarrelled with the girl’s mother but equally 
there are nqgrounds for supposing nof only 
that anybody else had committed this crime 
but that this family should desire to fabric- 
ate false evidence with the purpose of ob- 
-taining a conviction for murder against the 
accused. 

We have listened to a long and careful 
argument by Mr. S. Vepa and he invites us 
to.say that the evidence of these witnesses 
for the prosecution ‘is not satisfactory, that 
there is a doubt in the case and that the 
appellant should necessarily receive the 
benefit of that doubt. We are unable to 
accept that argument. . The evidence is con- 

sistent in all material particulars. The most 
that can be said is that had these villagers 
acted ina manner which one would expect oz 
people of a much higher grade of educatien 
a very strong case might have been som4@- 
what stronger. In our view the guilt of the 
accused has been proved beyond any shadow 
of doubt, and we have noreason to suppose 
that the evidence for the prosecution is other 
than true. This appeal will therefore be 
dismissed. 


In considering the question whether the 
sentence should be enhanced, it is well to 
remember thatthe appellant has been con- 
yicted of the murder of a little girl whom 
he was proved to have taken from her house 
for reasons which have been shown to be false, 
He was never intending to take her to her 
grandfather. The moment the girl’s mother 
heard of his supposed intentions she was 
surprised. She states she wondered why 
after the quarrel between herself and the 
wife of the accused, the accused should take 
her daughter away without her permission 
because be it remembered that when 
P.W. No. 1 left the house that day there 
was no question. The accused never asked 
her permission to take her daughter so far 
away as Tekkallapad nine miles distance. 
We cannot doubt therefore that this murder 
was premeditated and deliberate. Why 
exactly it was perpetrated is known only to 
the appellant. The learned Judge dealt with 


the question of sentence as follows : 

“As to the punishment since the guilt of the accused 
has been proved by strong circumstantial evidence 
this'is not a case ealling for capital punishment. L there- 
fore sentence him to transportation for life.” 


That reason, namely that the conviction 
was based on circumstantial evidente, has 
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been in innumerable cases condemned by 
this High Court. It was condemned in 1914 
by Ayling and Kumaraswami Sastri, JJ., 
in Muniandi v. Emperor (1), in 1921 by 
Ayling and Krishnan, J., in Public Proeecu- 
tor v, Paramandi (2), and again, in 1929 con- 
demned by Waller and Krishđan.Pandalai, 
JJ., in Indrammal v. Emperor (3). There 
is thusample authority for so self-evident a 
proposition. It must surely be obvious that 
it matters not how an accused’s guilt is 
established whether by the testimony of 
eye-witnesses or by the testimony of com- 
bined circumstances provided that it is es- 
tablished beyond all reasonable doubt and 
the measure of proof must be the same in 
elsher case. Our attention has been drawn 
to some decisions the effect of which: is as 
stated inthe hd&adnote in Gunduthalayan 
v. Emperor ($, i 

“Where on a conviction for murder the Sessions, 
Court awarded a sentence lesser than death, the High 


Court will not enhance the sentence, unless it is satisfied 
f on the evidence in the case the sentence of death 


ifthe only possible sentence which could have been 
ssed by the Sessions Court.’’ 


As on a conviction for murder the law 
provides for an alternative sentence we have 
no doubt that when using the phrase ‘‘the 
only possible sentence” the Court intended 
to express the view that it was only in cases 
in which the lower Court had manifestly 
failed in its duty that the High Court 
would impose the sentence of death. As 
Stated by Waller, J., in Indrammal v. 
Emperor (3), because the lower Court had 
failed in its duty there was no reason why 
the High Court should do the same. In 
this case we consider that the trial Court’s 
duty was to impose the sentence of death. 
There must be-casesin which that is mani- 
festly so and. perhapsas good an, example 
as can be given is the case of the deliber- 
ate murder of a small, child for purposes 
of robbery or any other purpose such as 
this case. Nodoubt examples can be mul- 
tiplied but such an example may be men- 
tioned. For reasons which are wholly un- 
supportable and which Mr. Vepa did not 
attempt to support the learned Judge has 
passed the lesser ‘sentence. There are no 
other reasons, justifying such a course. It is 
our duty to passa sentence of death. We 


- (1) (1915) M W N 34; 26 Ind. Cas. 332; A I R 1915 
Mad. 542; 16 Or. L J 28. . 

(2) 44 M 443; 61 Ind. Cas. 524; AIR 1921 Mad. 
423; 22 Cr. LJ 396;40 M L J 464. | ! 
_ (3) 2M Cr. O 158; 118 Ind. Cas, 817; AIR 1929 
Mad. 667; 30 Cr. LJ 971; Ind. Rul.” (1929) Mad. 849; 
(1929) M W N 270. 
', (4). 53 M 585; 127 Ind. Cas. 290; A I R 1950 Mad. 


446; 31 @r.- L.J 1193; 58 M LJ 490; 31 L W 542; Ind, . 


Rul. (1930) Mad. 978. 
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therefore enhance the sentence of transpor- 


tation for life to a sentence of death and 


direct that the accused be hanged by the 
neck until he be dead. 


N.-8. Appeal dismissed: 


ee nel 


,_  - PATNA HIGH COURT . 
Criminal Revision No. 205 of 1941 
May 14, 1941 


DHAVLE, J. 
GANGA PRASAD NAEHEK—PETITIONER 
 VETSUS 
` BHAGWAT DEO AND oTHERS—OPPOSITE 
| PARTY | 


' Criminal Procedure Code (Act V of 1898), ss. 208, 
209, 210-—Ezamination in commitment proceedings of. 
defence witnesses before charge—Propriety —Duty of 
committing Magistrate pointed out. 
_ Defence Witnesses may be examined in commitment, 
proceedings even before the time comes to frame a 
charge. [p. 684, col. 1.1 

As itis the duty of a Magistrate making an enquiry 
under Chap. XVIII to decide on the materials before 
him whether or not there are sufficient grounds for 
committing the accused for trial, there can be no ques- 
tion that he is not only entitled but also bound to con- 
sider the evidence and weigh it. It is equally clear, 
however, that he must do so in order to discharge the 
limited duty laid upon him, and not by way of trying 
the case. If the Magistrate comes to the conclusion 
that there is evidence to be weighed, he ought to com- 
mit the accused for trial and he ought not to discharge 
the accused merely because he thinks that if he were 
to try the case himself, he would not be prepared to 
convict the accused on the evidence before him. But 
if he comes to the conclusion that the evidence for the 
prosecution is such that no tribunal, whether a Judge 
or Jury, could be expected to convict the accused, then 
he ought to discharge him. The Magistrate would be 
going further than his limited duty requires, if he takes 
it upon himself to say in effect that the record of the 
witnesses’ statements in the Sub-Inspector’s diary is 
decisive and that no Judgs or Jury would discredit that 
record, however, much the Sub-Inspector, if allowed by 
the Court empowered to try the case to be cross-exa- 
mined by a lawyer on behalf of accused may be shaken. 
If the evidence is balanced, however unevenly in his 
opinion, then it is a matter which has to be tried, and 
it is his duty tocommit it for trial. Wherethe evi- 
dence is conflicting and lays itself open to suspicion, 
the Magistrate even though he may have reason to 
doubt whether if he were trying the case he would 
convict, has no right to substitute his judgment for 
the final judgment of the Court indicated by law for 
the trial, and to arrive at a final decision dismissing 
the case inthe way in which he would do if he were 
the trial Court. 8 Ind. Cas. 631 (1), 155 Ind. Cas. 101 
(2) and 100 Ind. Cas. 361 (3), relied on. [p. 684, col. 
2; p. 685, col. 1.] 


Cr. R.. from the order of the Judicial Com- 
missioner of Chota Nagpur, dated Decem- 
ber 23, 1940. 


Messrs. Rajkishore Prasad, and 


Sahay, for the Petitioner. = 
Messrs. K. P. Varma and Lal Behari Lall, 


i r > 


for the Opposite Party. 
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Order. —This isan application iù revision and Rurki Singh who spoke of arriving on 


against ‘an order of discharge passed 
by the Sub-Divisional Magistrate ‘of _Gitidih 
under s,. 209 of the Criminal P. ©., in a case 
of alleged murder. 

On plot No. 888 in Mauza Bajania stands 
the landlord’s _kutchery. The mauza was 
shown in the last Survey and Settlement 
‘Records as in possession of the petitioner 
Ganga Prasad or “Gangu” Naik (or father 
his ancestors) under. a bhugtan mortgage, 
which was succeeded by several rehan 
or mukarrart deéds executed in his 
favour from time to time by some of the 
Deo accused or their Deo relations, these 
Deos being the proprietors of the village. In 
1936 one Rupa Kumari of the Deo family 
died, and Katku Deo, one of the accused, 
claimed to have succeeded to her share. 
There have been several criminal proceedings 
between Ganga Naek and Deos regarding the 
possession of the village. 

On September 4 last two of Gangu’s men 
Bandhu Dusadh, a Barahil, and Jhari Kahar 
a menial, were at the kwtchery in antielpa- 
tion of the arrival of the patwart for the 
collection of rents, when they hearda hulla 
and found the accused Dwarka Lal coming 
up with the other accused (who are Deos) 
and some other persons. Upon the orders 
of Dwarka,  Bhagbat Deo began to give 
blows with his phalsa, and Bandhu Dusadh 
warded them off with his lathi, which thus 
got cut into two pieces. He was next seized 
and surrounded, and Katku Deo give him a 
barchha blow. Bandhu then came up to 
the verandah, where he fell down and soon 
expired. This was the prosecution story. 

The firstinformation drawn up in the case 
was one of murder against the four Deo 
accused and was recorded on the statement 
of a chaukidar who had not seen any of 
“the occurrence himself. On the scenethe 
Police found the corps of Bandhu, The 
usual post mortem showed that the death 
was due to shock and hesmorrhage from a 
five inch deep punctured, incised wound on 
the left side of the chest between the second 
and the third ribs, penetrating through the 
lung to its root—an injury which, according 
to the doctor, was probably caused by a sharp 
edged and pointed weapon such as spear., 
After investigation the Sub-Inspector sent 
the accused up under ss. 302/326/109, I. P. C. 

The important prosecution evidence relat- 
ed to the question of possession of ‘Gangu 
Naik and the occurrence itself as.seew by 
.three eye-witnesses—J hari Kahar, the menial 
‘who had accompanied: the deceased Bandhu 
Dusadh tothe kuichery, and Jhaman Deo 


‘the scene on hearing the hulla before .they 
_Tan away. ; l 


There was a counter-version given by the 
accgised Gangu Deoĉin a first information 
lodged by.him three hours or so after the in- 
formation o$ murder lodged by the chaukidar 
and according to this counter-version the Deos 
were in possession of the kutchhery, and 


20 persons on behalf of Gangu Naik came, 


variously armed, and assaulted them. “‘Later 
on they-(the Deos) came to know that Bandhua 
was killed.” Three defence witnesses were 
called before the Magistrate, and only spoke 


‘of the possession of the accused over the vil- 


lage. The learned Magistrate found that the 
story of the three eye-witnesses was conbra- 
dicted by what they had stated earlier to the 
investigating Sub-Inspector. According to him 


there appeared “no good reasons to dispute 


the correctness of the record of their state- 
ments in the case diary” and he observed that 
“in any case the benefit of such earlier state- 
ments has to be given tothe accused.” ‘T'ltese 
earlier statements included statements aldut. 
how Gangu Naik’s men had been turned out 
previously, and Gangu Naik’s men were taken 
by the Magistrate to have failed on the ques-* 
tion of possession in more than one proceed- 
ing under s. 107, Criminal P. C. Three of 
the Deo accused also had incised injuries on 
their persons, and the learned Magistrate took 
it that if the mob of Gangu Naik came armed 
with deadly weapons to dispossess the accused, 
the latter “had every justification in exercise 
of the tight of their private defence to use 
as much force as it was necessary to defend 
their person.and property.” He considered 
the defence case to be much more reliable and 
probable than the prosecution case, and he 
came to the conclusion that the prosecution evi- 
dence was “neither sufficient nor satisfactory 
to establish even a prima facie case against 
the accused,” that there would be no chance 
whatsoever of any conviction, and that accord- 
ingly there were no sufficient grounds for 
committing the accused to the Sessions. 
It has been urged on behalf of the peti- 
tioner that the Magistrate erred in taking if 
upon himself to dispose of a case that should 
have been dealt with in the Court of Session 
and that matters like the right of private 
defence are. essentially matters for the trying 
and not for the committing Court. The 
Magistrate’s appreciation of the.evidence has 
also been challenged as incorrect. The Ad- 


_vocate-General has :further contended that 


not having definitely accepted the evidence 


-of the thfee defence. witnesses regarding the 


‘possession of the accused but having prefer- 
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red rather to rely on what the prosecution 
witnesses were supposed to have told the 
Police, the Magistrate should not have can- 
celled ary charge against the accused under 
s.213, as it is suggested he has done in sub- 
stance. j 

. This last point has been easily answered 
by the learned Advocate for "the accused. 
Sections 208, 209 and 210 make it perfectly 
Clear that defence witnesses may be examin- 


ed in commitment proceedings even before, 


the time comes to frame .a charge. Sec- 
tion 211 gives an opportunity to the accused 
“after charge framed, to name the witnesses 
whom he wishes to besummoned to give evi- 
dence on his trial, and s. 212° enables the 
Magistrate in his discretion to summon and 
examine any of them, and it is when this is 
done that sub-s. (2) of s. 213 comes into play 
and authorises the Magistrate to cancel the 
charge if he is satisfied that there are not 
sufficient grounds for committing the accused. 
In the present case the Magistrate framed no 
charge at all, and if he examined witnesses, 
tfis was done under s. 208. . The petitioner’s 
contentfon must therefore, be overruled. 

~ As to the evidence before him, the learned 
~ Magistrate does seem to have overlooked 
such considerations as that possession of 
some land or other in the village need 
not necessarily point to possession of the 
landlord’s kutchety, and that if Jhaman 
Deo told the Sub-Inspector that two years 
ago Katku Deo and others had driven away 
‘Gangu Naik’s men from the kutchery and if 
Rurki Singh: made a similar statement to 
the Sub-Inspectors this need not by any 
means be decisive on the question of actual 
possession of either of the two parties at 
the time of the occurrence. His observations 
that there appeared no good reason to dis- 
pute the correctness of the record of the 
Statements in the case diary is somewhat 
surprising in view of the fact that an appli- 
cation on behalf of Gangu Naik for per- 
mission to cross-examine the Sub-Inspector 
was dismissed by him merely onthe ground 
that it should have been made earlier. Had 
the Magistrate paused to consider why with 
these earlier statements before him the Sub- 
Inspector should have returned a charge- 
sheet of murder, he might have been less 
ready to discard the prosecution case and 
consider the defence case as much more re- 
liable and probable, notwithstanding the 
fact that there was no evidence before him 
in support of the defence case except the 
evidence of three witnesses merely regard- 
ing possession evidence which apparently 
-in his judgment required to be fortified by 
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the alleged admissions of Jhaman Deo.and 
Rurki Singh to the Sub-Inspector,, ;-Ib,.is- by 
no emeans Clear that the Magistrate address- 
ed himself correctly to the Police diary, 
when he spoke of there being no good rea- 
son to dispute the correctness of the record 
of the witnesses’ statement init. I under- 
stand that Gangu Naick was represented 
before the Magistrate by a Pleader who, 
however, could do nothing without the per- 


‘mission of the Magistrate ; the conduct of 


the prosecution was in the hands of the 
Court Sub-Inspector, an officer who could 
only proceed on the Police diary and could 
not be expected to assist in assailing it. 
There have been cases before now in which 
Sessions Courts. have had to deal with more 
than one version of an occurrence against 


“the accused, one version being that which 
‘the Police have adopted and another a ver- 


sion which on the materials before him the 
Public Prosecutor, with a position very 
different from that of the Court Sub-Inspec- 
tor, feels it his duty to present before the 
Court of Session. This aspect of the matter 
seems to have escaped the Magistrate alto- 
gether. os 
As it isthe duty of a Magistrate making 
an enquiry under Chap. XVIII to decide on 
the materials before him whether or not 
there are sufficient grounds for committing 
the accused for trial, there can be no question 
that he isnot only entitled but also bound 
to consider the evidence and weigh it. It 
is equally clear, however, that he must do 
soin order to discharge the limited duty 
laid upon him, and not by way of trying 
the case. The principle laid down in In re, 
Bai Parvati (1), has been followed‘ in this 
Court, and was recently endorsed by a Full 
Bench of the Bombay High Court in Ram- 
chandra Babaji Gore v. Emperor (2), where 


Beaumont, C. J. said, 

“Now it is quite clear, T think, that under s. 209 
the Magistrate has got to consider the evidence. He 
has got to satisfy himself that there are sufficient 
grounds for committing the accused person for trial, 
and to do that he must consider the evidence, both 
its nature and eredibility: but.-he has not got to 
satisfy himself that there is a proper case for con- 
victing the accused; he is not to try the accused, that 
being a duty imposed by the Code on the Sessions 
Court...... They (Magistrates) have to be satisfied before 
committing the accused that there isa fit case to be 


- tried. Ifthe Magistrate comes to the conclusion that 


there is evidence to be weighed, he ought to commit 
the accused for trial and he ought not to discharge 
the ‘accused merely because he thinks that if he were 


(1) 35 B 163; 8 Ind. Cas. 631; .12 Bom, L R. 923; 11 
Cr. L J 692. 

(2) 59 B 127; 155 Ind. Cas. 101; A I R 1935 Bom. 
137; 37 Bom. L R16; 7 R B403; (1935) Cr. Cas. 288; 
36 Cr. L J 613(F B). 
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to try the case himself, he would not be prepared to 
convict the accused on the evidence hefore him. “But 
if he comes to the conclusion thatthe evidence for the 
prosecution -is such that notribunal, whether a Judge 
or Jury, could be expected to convict the accused, then 
he ought to discharge him.” 


In the present case the Magistrate seems to 
have gone further than his limited duty re- 
quired by taking ib upon himself to say in 
effect that the record of the witnesses’ state- 
ment in the Sub-Inspector’s diary is decisive 
and that no Judge or Jury would discredit 


that record, however,much the Sub-Inspector, ° 


if allowed by the Court empowered to try the 
case to be cross-examined by a lawyer on 
behalf of Gangu Naik may be shaken. He 
has also declined to attach any welght to 
what Jhari Kahar may have seen with his 
own eyes, because according to the Sub-Ins- 
pector Jhari “altogether denied to know 
anything about the occurrence.” Jhari's 
explanation was that he was threatened into 
silence by the Sub-Inspector of Police, and 
the learned Magistrate’s comment is that 
there is “nothing on the record to warrant 
any such inference.’ But Jhari’s statement 
is there, and there is also the circumstance 
that Jhari was one of the men accused in 
The Sub-Inspector may or 
may not have threatened Jhari into silence, 
but apparently Jhari was there, whether on 
the prosecution or on the defence version 
of the occurrence ; and if he did at firstly 
deny all knowledge, this need not, on the 
face ofit, be incapable of an explanation 
which might well be accepted by the trying 
Court. In Emperor v. Allah Mahy (3), 
Walsh, A. ©. J. and Banerji, J., dealing 
with the duty of the committing Magistrate, 
placed - 

“the classes of cases into three categories. There is 
the case where the evidence is prima facte so clear 
that nobody can entertain any doubt that the matter 
ought tobe tried. There is on the other hand, the 
class of eases where the evidence is so palpably taint- 
ed, absurd, incredible and, as it has been described on 
occasion, groundless, that nobody could doubt that it 
would bea hardship and unjust toan accused person 
to allow the matter to goanyfurther, There is the 
third category, which, of course, provides debatable 
ground, where the evidence is conflicting, and lays it- 
self open to suspicion but were, on the other hand, 
it may be true, and may command itself to certain 
tribunals, the Magistrate even though he may have 
reason to doubt whether if he were trying the case he 
would convict, has no right to substitute his judgment 
fot the final judgment of the Court indicated by law 
for the trial, and to arrive at a final decision dismiss- 
ing the case in the way in which he would do if -he 
were the trial Court. If the evidence is balanced, 
however, unevenly in his opinion, then itis a matter 
which has to be tried, and it is his duty to commit it 
for trial.” ; 

I am not sure that the learned Magistrate 


(3) 49 A 443; 100 Ind. Cas. 361; 25A LJ d9; LR 
8 A 43 Cr.; 28 Cr. L J 281; AI R1927 All. 279. . 
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en this occasion really. dealt with the case 
as falling in the second category. There 
was a conflict in the evidence, though most- 
ly by reason of what the eye-witnesses are 
supposed to have told the Sub-Inspector 
and the Magistrate had no right to do wha 
he has done, which in my opinion amounts 
to “substititing his judgment for the final 
judgment of the Court indicated by law for 
the trial,” especially after denying to Gangu ` 
Naik any opportunity of cross-examining the 
Sub-Inspector. 

The order of discharge must, therefore, 
be set aside, and the case sent back to the 
Sub-Divisional Magistrate (I understand 
there has been a recent change of personnel 
in that office) for a re-consideration of the 
evidence after giving Gangu Naik an oppor- 
tunity of cross-examining the Sub-Inspector 
and proceeding in accord&nce with the law. 


D. , Order set aside. 


ee 


PESHAWAR JUDICIAL COMMIS. \ ` 
SIONER’S COURT , 
Miscellaneous Case No. 154 of 1940 
March 18, 1941 
h ALMOND, J. O. 
In re Messrs. GANESHDAS RAM SINGH 
AND OTHERS—P§TITIONERS 

Income Tax Act (XI of 1922), ss. 25-A, 66 (3)— 
Question whether Hindu family is divided ts one of 
fact. 

The question of whether a Hindu family is divided 
or undivided is purely one of fact which is not within 
the competence of the High Court to decide. 147 Ind. 
Cas. 862 (1), 138 Ind. Cas. 187 (2), 164 Ind. Cas. 799 ` 
(3) and 86 Ind. Cas, 27 (4), followed. 


R. B. Diwan Chani and L. Gordhan Lal, 
for the Petitioners. l 
Ch. Abdullah, Income-tax Officer and Sh. 
Allahbakhsh, for the Commissioner of In- 

come-tax. - 


Order.—This is an application under s. 66. 
(3), Income Tax Act, foran order requiring 
the Commissioner of Income-tax to state 
a case and refer it to this Court. Briefly 
the facts are that the petitioners have been 
assessed as a joint Hindu family for pur- . 
poses of income-tax and they contend that 
the family has been disrupted. The Income- 
tax Officer by his order dated March 31, 1939. 
held that they were members of a Hindu 
undivided family. The application is resisted 
by the Income-tax Commissioner who con- 
tends amongst other points that the ques- 
tion is simply one of fact which isnot with- 
in the competence of this Court to decide 
and it appears to me that this contention. 
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must prevail. There was some evidence 
produced before the Income-tax Officer to 
theetfect that a decree of a Court; had been 
granted on an arbitration award separating 
the family, but the Income-tax Officer was 
of opinion that there fad in reality been no 
disruption of the family. The relevant sec- 
tion of the Income Tax Act a® applicable 
to this case is s. 25-A before the amendments 
of Act of 1939 and the Income-tax Officer has 
to be satisfied that a separation of the mem- 


bers of a family has taken place and that ° 


the joint family property has been partition- 
ed amongst the various members or ‘the 
groups of members in definite proportions. 
‘To my mind this question is purely one of 
fact andthe question has been treated as 
a question of fact in those decisions which 
have been cited before me by the learned 
Counsel for the Commissioner of the Income- 
tax. ‘Those cases are Pyare Lal v. Com- 
missioner of Income-tax (1), Jattu Shah 
Nathu Shah v. Commissioner of I ncome-tax, 
138 Ind. Cas. 187 (2), Lachhi Ram Baldeo- 
LG Ab Commissioner of Income-tax (3) and 
Inkthe matter of Mukhan Lal Ram Sarup 
{4). Learned Counsel for the petitioners has 
not been able to cite before me‘any reported 
case in which the question of whether a 
Hindu family is divided or undivided has 
been treated as question of law. In these 
circumstances, [ameof opinion that no case 
has been made out*for requiring the Commis- 
sioner of Income-tax to state the case and 
I accordingly dismiss this application with 
costs. Pleader’s fees Rs. 30. 

eu Application dismissed. 


(1) 11T R215; 147 Ind. Cas. 862; A I R 1933 Lah. 
827:6 RL 458 (D. 
(2) 138 Ind,!Cas. 187; A T'R 1932 Lah. 575; 14 L 134; 
33P L R 947: Ind. Rul. (1932) Lah. 424. 
: (3) 4 I T R 279; 164 Ind. Cas. 799; AL R 1936 Pat. 
476;2 B R 743;9R P 117. | 
(4)A I R1925 All. 298;86 Ind. Cas. 27:23 AL J 
AQ, 
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BOMBAY HIGH COURT 
Chamber Summons in Suit No. 642 of 1940 
i December 5, 1940 
B. J. WADI, J. 
DWARKADAS DHANJI SHA—PLAINTIFFS 
VETSUS 
CHHOTALAL RAVICARANDAS & Co. 
— DEFENDANTS- 
` Patents and Designs Act (Ii of 1911), ss. 46, 53, 
43— Certificate of registration of new design, if 
.conclusive—Suit under s. 53—Defendant, whether 
-can plead that design was neither new nor original. 
The words of s. 46 (3), Patents and Designs -Act 
mean that there isa prima facie presumption-that the 
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person whose name is registered as the proprietor .is 
the proprietor of a new or original design, but the 
entry in the register is not conclusive proof thereof, 
and tae presumption can be rebutted. It is true that ` 
under s. 43 no registration can be effective unless the 
design sought to be protected is new or original and 
not of a pre-existing common type. But the certifi- 
cate is not conclusive, and there is nothing in the Act 
which prevents the defendant in a suit for damages 
for infringement of a registered design under s. 53from 
raising in defence the plea that the design was pre- 
viously published and was neither new nor original, , 
153 Inde Cas. 214 (1), relied on. i 


Messrs. C. K. Daphtary and J. A. Shah, 
for the Plaintiffs. l 


Messrs. M. C. Setalvad (Advocate-Gene- 
ral) and S. T. Desai, for the Defendants, 


Order. — This is a chamber summons 
taken out by the defendants for further dis- 
covery. The plaintiffs claim to be the regis- 
tered proprietors of a.certain design for. 
being printed on textile goods registered 
under the Patents and Designs: Act (IL of 
1911), and have filed this suit against the 
defendants for restraining them from- in- 
fringing thè design under the circumstances: 
mentioned in the plaint, and for accounts, 
damages, costs and other reliefs. In their 
written statement the defendants allege that 
prior to the registration of the design it was. 
published in British India by the. plaintiffs 
themselves as wellas by other merchants 
They also contend that the design was not 
new or original at the date ofthe registra- 
tion and that the registration is invalid and 
doesnot confer any specific right upon the 
plaintiffs to exclusively use the same. In 
order to substantiate these defences the de- 
fendants pray for an order for discovery and 
Inspection of the documents mentioned in 
the summons, viz., (1) the first shipment 
samples of the goods in dispute received by 
the plaintiffs from Japan, (2) copy of the 
first order placed by the plaintiffs in respect 
of the said goods, (3) correspondence be- 
tween the plaintiffs and the Japanese firms 
from whom the plaintiffs imported the said 
goods prior to and up to first importation 
of the goods by plaintiffs, (4) the original 
invoices and papers’ in respect of the first 
importation of the said goods by the plaint- 
iffs together with the covering letters with 
the invoices, (5) entries in the plaintiffs’ 
books of account as to when they received 
the first lot of such goods, and’ (6) counter- 
parts or copies of the contracts made by the 
plaintiffs with merchants in India regarding 
the sale of the goods in dispute. l 

The suit is brought under s. 53 (2), Patents 
and Designs Act of 1911. This Act is based 
upon the. English Act, the Patents and 
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‘Designs Act of 1907. Under Act II of 
1911, Part Lup to s. 42 refers- to. patents, 
Part II from s. 43 tos. 54 refers to designs, 
and Part II is general. The design in ®is- 
pute. has been registered under the provi- 
sions of the Act of 1911 and the Indian 


Patents and Designs Rules of 1933. Sec-- 


tion 43 (1) provides that the Controller may, 
on the application of any person .claiming 
to be the proprietor of any new or original 
design not previously published in Bfitish 
India, register the design under Part IJ of 
the Act. Section 43 (4) provides that the 
Controller may, if he thinks fit, refuse to re- 
gister any design presented to him for re- 
gistration, but that any person aggrieved 
by any such refusal may appeal to the Cent- 
‘ral Govt. Rule 39, Indian Patents and De- 
signs Rules, 1933, which came into force 
on April 1, 1983, also provides that the 
-Controller shall consider the appligation for 
registration and may accept it if he considers 
that there is no objection to the design 


being registered. Section 45 (1) enables the . 


Controller to grant a certificate of registra- 
tion to the proprietor of the design when 
registered. Under s. 46 (1) a book called the 
register of designs is kept at the Patent 
Office, < 

“wherein shall be entered the names and addrasses 
of proprietors of registered designs, notifications of 


assignments and of transmissions of registered designs). 


and such other matters as may be prescribed.” 


Section 46 (3) provides that the register of 
designs shall be prima facie evidence of any 
matters by the Act directed or authorised 
to be entered therein. The plaintiffs contend 
that the defendants are not entitled to go 

ehind the certificate of registration, and 
that therefore the documents of which in- 
spection is asked for are not relevant to the 
matters in dispute between the parties. The 
important question therefore for considera- 
tion is whether the certificate of registra‘ion 
is final and conclusive, or whether it is open 
to the defence-to raise the pleas that the 
design had been previously published and 
was not new or original at the date of the 
application for registration and that the 
plaintiffs are therefore not the proprietors 
thereof.- Under` s: 2 (14) a proprietor means 
a proprietor of a new or original design. 
Formerly the words were “new and -origi- 
nal,” but by Act VII of 1930 the’ words 
‘new or original” have been’ substituted. 
From the words of the sections which I have 
referred to before it will be Seen that the 
only person who can have a design: regis- 
tered under the Act is the ‘proprietor for 
the time being of the design dnd that the 
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design must bea new or original design. 


. and must not have been previously publish- 


ed in British India. , 
Plaintiffs’ Counsel argued that it was open 
to any interested person under s. 51-A at any 
time after the registration to present a peti- 
tion to the High Court for cancellation of- 
the registratjpn of the design on the ground 
of previous publication or also on the ground 
that it was not a new or orlginal design. 
Such a petition could also within one year 


-from the date of the petition be presented 


to the Controller subject to an appeal to the 
High Court. Section 64 of the general por- 
tion of the Act also provides for any person 
making an application for rectification of the 
register of patents or designs on the ground 
that any entry was wrongly made in the 
Counsel further argued that in the 
absence of any such cancellation the register 
of designs which contains the name of the 
proprietor of the registered design was con- 
clusive.on the point that the person regis-, 
teted as proprietor was the proprietor of a 
new or original design. : `~ 
The words of s. 46 (3), however, are that 
the entry with regard to the name and 
address of the propietor or proprietors of 
the registered design is prima facie evidence, 
to that effect. That means in my opinion, 
that there is a prima facie presumption that 
the person whose name is „registered as the. 
proprietor is the proprietor of a new or ori- 
ginal design, but the entry in the register 
is not conclusive proof thereof, and the pre- 
sumption can be rebutted. It is true that 
under š. 43 no registration can be effective 
unless the design sought fo be protected is 
new ‘or original and not of a pre-existing 
common type. But the certificate is not con- 
clusive, and there is nothing in the Act 
which prevents the defendant in a suit for 
damages for infringement: of a registered 
design under s. 53 from raising in defence 
the plea that the design was previously 
published and was neither new or original: 
see Muhammad Abdul Karim v. Muhammad 
Yasin (1). It was pointed.out that unless 
it was final and conclusive there was no 
advantage in having certificate. of registra- 
tion. The advantage is thatif no evidence. 
is led by the defendants to the contrary, the 
certificate is sufficient evidence: that the 
plaintiffs are the proprietors, that is , pro- 
prietors of a new or original design. If evi- 
dénce is led, it is for the Court to come to 
its finding on the question. A-further ad- 
vantage is that as the register is prima facie 
g) 56 A 1032; 153 Ind. Cas. ‘214; AIR 1934 ALL 
798; (19384) AL J 664; 7 RA 470; 1934 A L R 1133.: 
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evidence of the matters contained in it, the 
onus ordinarily will be on the defendants 
to show that the plaintiffs are not the pro- 
prietors of the registered design in question. 

Counsel for the plaintiffs also drew the 
attention of the Court’to the several cosres- 
ponding sections of the part of the. Act 
dealing with patents. It is previded under 
s. 20 (3) that the register of patents shall 
also be prima facte evidence of any matters 
by the Act directed or authorized to be 


inserted therein. Section 26 provides for the ° 


revocation of a patent on any ofthe grounds 
stated therein. Section 29 (1) provides for 
the institution of suits for infringement of 
patents. It is provided by s. 29 (2) that every 
ground on which a patent may be revoked 
under the Act shall be available by way 
of defence to a suit for infringement. Coun- 
sel pointed out that there was no correspond- 
ing section in the portion of the Act dealing 
with designs, nor was s. 29 (2) made appli- 
cable in the matter of designs under s. 94 
of the Act. It was therefore argued that as 
thgre was nò section in regard to designs 
edrrespanding to s. 29 (2) in regard to 
patents, the Act did not contemplate such a 
defence in the case of registered designs. I 
do not accept that argument. It might be 
that the reason for not making aspecific pro- 
vision in s. 53 similar to the provision in 
s. 29 (2) was as is pointed out in Muhammad 
Abaul Karim v. Muhammad Yasin (1), at 
pp. 1036-37*. 

But whatis really significant is that the 
Legislature has not definitely provided any- 
where in the Act, that the certifidite of 
registration until cancellation is conclusive 
proof of the fact that the grantee of the 
certificate is the proprietor of the design, 
that is to say, the proprietor of a new or 


original design. I do not think that the 


Legislature would have left such an im- 
portant point merely for inference. Nor is 
it provided in the Act that the only remedy 
of an aggrieved party is under s. 31-A and 
s. 64 of the Act, and that if no such appli- 
cation is made the aggrieved party cannot 
urge his grounds of defence ina suit brought 
by the registered proprietor under s. 53 (2) 
of the Act. My attention was drawn to the 
observations of Halsbury, Hailsham’s Edn., 
Vol. XXXII, p. 696, para, 1006, in which it is 
stated that it seems to be doubtful whether 
the validity of the registration can properly 
be raised by way of defence in a suit for 
infringement of a design, and whether it 
should not rather be sought by “means of a 


motion for rectification of the register. It is 
"Pages of 56 A.—[Ed.] > > o E a ian 
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however also pointed out that the former 
course has often been adopted, though it may- 
be ky.consent of the parties. I, however, 
agree with the conclusion arrived at by the 
learned Judges of the Allahabad High Court 
in Muhammad Abdul Karim v. Muhammad 
Yasin (l), that the defendant to a suit 
under s. 538 (2), is not confined to’ his remedy 
laid down by those particular sections of 
the Act, and that the points pleaded in the 
written statement by the defendants are 
points which can be raised in a sult like the 
present. - 

Plaintiffs’ Counsel lastly urged that no 
order should be made on the chamber sum- 
mons for inspection as the inspection asked 
for was on a fishing enquiry, not based on 
any particulars, but merely on defences ` 
évhich: are taken up as a general defences 
tothe suit. Those defences may have been 
based on information and belief. The only 
question is whether the documents are rele- 
vant and whether they are in the plaintiffs’ 
possession, power or control. In my opinion 
they are relevant, and it is nowhere defi- 
nitely stated that they are not in the plaint- 
iffs’ possession. The correspondence annexed 
to the affidavit in support of the summons 
seems to indicate that they are. If any of 
these documents are not in the plaintiffs’ 
possession, the plaintiffs can say on oath. In 
the result, the summons is made absolute 
with costs. Costs to be taxed. Counsel cer- 
tified. The plaintiffs to make the supple- < 
mental affidavit of documents disclosing the 
documents referred to in the summons or 
such of them as are in their possession with- . 
ina week and to give inspection to the de- 
fendants forthwith thereafter. Suit to be 
placed on board for hearing as part heard 
on January 13, 1941. 


S. - Summons made absolute. 





_ LAHORE HIGH COURT 
Second Appeal No. 10 of 1940 
March 7, 1941 
TEK CHAND AND BECKETT, Jd. 
Mian ALLAH YAR—PLAINTIFF— 
APPELLANT 
VETSUS ; 
ANJUMAN IMDAD QARZA, BASTI 
CHAH KOTWALA DAKHLI, JALAL- 
PUR—DEFENDANT—RESPONDENT 
Court Fees Act (VII of 1870), s. 7 (iv) (c)— Order 
passed by liquidator of co-operative society—Suit for 
declaration by plaintif, party to such order, that it 
is null and void and for restraining defendant from 
executing it falls under s. 7 (iv) (c)—Plaintiff can 
fix any valueon plaint—-Co-operative Societies Act 
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CIT of 1912), ss. 23, 42 (2) (b), ()—Winding up of 
Soctety —Period of two years under s. 23, when begins 
to run—Liquidator acting within his powers in 
passing award—Civil Court, ifcan decide whether 
amount was correctly assessed, - 

When the plaintiff isa party toa decree or deed, 
the declaratory relief, if granted, necessarily relieves 
the plaintiff of his obligations under the decree or the 
deed and hence in such cases the declaration’ involves 
consequential relief. Consequently 2 suit for a declara- 
tion by the plaintiff that the order of the liquidator of 
the Co-operative Society is null and void and is not 
executable against him, and for an injunction 
restraining the defendant from executing the decree. 
is-a suit for declaration and consequential relief and, 
therefore, under s, 7 (iv) (c), Court Fees Act, the plaint- 
iff is entitled to fix any value he likes on the plaint. 
The plaintiff is the sole arbiter of this valuation and can 
fix it arbitrarily at any figure, however disproportionate 
it might be with the real value of the subject-matter. 
193 Ind. Cas. 641 (1), relied on. 


In winding up of a Society, the crucial -date -is thee 


date of dissolution, and what has to be seen is whether 
the liability of a past member was subsigting at that 
time. The period of two years mentioned in s. 23, 
Co operative Societies Act, is to run backwards not 
from the date on which the award of the liquidator is 
made but from the date of the dissolution of the Society, 
that is, the date on which its registration was cancell- 
ed. 175 Ind. Cas. 759 (2), relied on. 

Where a liquidator of a Co-operative Society acts 
within his powers in passing an award the Civil Courts 
cannot go into the question whether the amount was 
correctly assessed by him, 


S. A. from the decrees of the Senior Sub- 
Judge, Jhang, dated August 8, 1989. - > 


Tek Chand, J.—This second appeal arises 
out of a suit for a declaration by the plain- 
tiff-appellant that the-order of the liquidator 
of the Co-operative Society known as Anju- 
man Imdad Qarza, Basti Chah Kotwala, 
Dakhli, Mauza Jalalpur, Tehsil Shorkot, Dis- 
trict Jhang, is null and void and is not exe- 
cutable against him, and for an injunction 
restraining the defendant from executing the 
decree. The amount which the liquidator 
has orcered the appellant to contribute to 
the assests of the Society is over Rs. 8,000. 
The suit, however, was valued for purposes 
of jurisdiction and court-fee at Rs. 10 and a 
stamp of 12 annas was affixed on the plaint. 
An objection to this valuation was taken be- 
fore the trial Court but was overruled. The 
suit was then tried on the merits and was 
dismissed. The plaintiff appealed valuing 
the appeal at Rs. 10 and paying a court-fee 
of 12 annas. The Appellate Court agreed 
with the finding of the trial Judge and dis- 
missed the appeal. -The plaintiff then pre- 
ferred a second appeal to this Court and paid 
a court-fee of 12 annas on the value (Rs. 10) 
as fixed in the plaint. The Stamp Reporter 
objected that the court-fee paid was insuffi- 
cient. He urged that the suit was not one 
for declaration and consequential relief on 
which the plaintiff -could fix any value he 
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liked under s. 7 (iv) (c), but that it was real- 
ly ane for declaration pure and simple on 
which a court-fee of Rs. 10 was payable. He 
referred the case to thè Taxing Officer who 
was inclined to the view that on a true read- 
ing of the plgint the suit must be considered 
to be one*to set aside the order of the liqui: 
dator and for an injunction restraining the 
respondent from executing it. He, however, 


e did not decide the matter finally but -left it 


for determination by the Bench hearing the 
appeal, aa 

Before us, the learned Advocate-General 
did not support the view of the Stamp Re- 
portor but urged that the claim really com- 
prised two separate and substantial reliefs: 
(1) for declaration that the award was void 
and (2) that the award be set aside and be 
not executed. He contended that the proper 
court-fee payable on the first relief was 
Rs. 10 and on the second relief ad valorem 
on: the amount (Rs, 8,255) of the award 
which the plaintiff sought to set aside. Yn 
support of this contention he referred us th 
the recent decision of the Full Bench report- 
ed in Mst. Zeb-ul-Nisa v. Din Muhammad 
(1). The particular case before the Full 
Bench was, however, of a different nature. 
Further in that case the plaintiff himself had 
fixed in the plaint differené values for pur- 
poses of jurisdiction and court-fee and the 
learned Judges had interpreted the plaint as 
containing two ‘distinct reliefs. There are, 
however, observations in the judgment of the 
Full Banch, which, instead of supporting the 
contention of the learned Advocate-General, 
are against it. At p. 119* of the report they 
observed : 

“When the plaintiff is a party to a decree or deed, 
the declaratory relief, if granted, necessarily relieves 
the plaintiff of his obligations under the decree or the 
dod and hence it seams that in such cases the de- 
claration involves consequential relief. In cases where 
the plaintif is not a party to the decree or deed, the 


declaratory decree does not ordinarily include any such 
consequential relief.” 


Applying this test to the case before us, ib 
is clear that it falls within the first category. 
It is a suit for declaration and consequential 
relief and, therefore, under s.7 (iv) (e) the 
plaintiff was entitled to, fix any value he 
liked on the plaint. The plaintiff is the sole 
arbiter of this valuation and ean fix it arbi- 
trarily at any figure, however, dispropor- 
tionate it might be with the real value of the 
subject-matter. “As stated already, the plain- 
tiff valued the guit for purposes of court-fee 
and jurisdiction at Rs. 10 and this he wag 


MAIR 1941 Lah 97; 193 Ind. Cas. 641;43 PLR 
106; 13 R- L 465(F B). yer 
“Page of A. I, R, 194) Lah, —[t5d.] : 
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clearly entitled to do. We hold, therefore, 
that the memorandum of appeal is properly 
stamped. The appeal will be heard on the 
merits to-morrow.  ® 


, Mr. M. Ghulam Mohy-ud-Din, for the 
Appellant. ss 


Mr. Shabir Ahmad for Mr. Muhammad 
Amin, for the Respondent. 

Mr. M. Sleem, Advocate-General for Finan-. 
cial Commissioner. l 


Final Judgment 


. Tek.Chand, J.—The facts of the case 
which have given'rise to this second appeal 
are as follows: ‘The plaintiff Allah Yar was 
a member of a Co-operative Society known 
as Anjuman Imdad Qarza, Basti Chah Kot- 
wala, Dakhli Jalalpur, Tehsil Shorkot, Dis- 
trict Shang. He became a member on May 
18, 1927 and his name was removed from 
the membership on April 9, 1933. About 
sifteen months from the date of his removal, 
ohn August 25, 1934, the registration of the 
Society was cancelled and a liquidator ap- 
pointed to wind up its affairs. On Novem- 
ber 30, 1937, the liquidator passed an order 
directing Allah Yar to contribute Rs. 8,005 
plus Rs. 250 to the assets of the Society. The 
order purported ġo have been made under 
s. 42 (2) (b) and (d), Co-operative Societies 
Act. Proceedings for execution of this order 
were taken in the Court of a Subordinate 
Judge at Jhang, who issued a warrant for 
attachment of the property of the plaintiff. 
Thereupon, the plaintiff, on May 30, 1938, 
instituted a suit in the Civil Court for a de- 
claration that the order passed by the liqui- 
dator was illegal and null and void as it was 
contrary to the provisions of the Act and 
was in excess of the powers vested in the 
liquidator. The trial Court dismissed the 
suit.and the Senior Subordinate Judge has 
dismissed the appeal. On second appeal 
two grounds have been urged before us: (1) 
that the amount which the plaintiff has been 
ordered to pay is on aécount-of a “loan” 
which .was due by him to the Society on a 
pro-note and not asa “contribution towards 
its assets,” and (2) in any case, that the 
plaintiff had ceased to be a member of the 
Society more than two years before the date 
of the order and, therefore, the liquidator 
had no power to order him to make a contri- 
bution towards the assets of the Society 
under s. 23 of the Act. : eS 

*” After hearing the appellant’s Counsel we 
see nọ. force in either of these contentions. 
The order of the liquidator, dated November 
"30, 1937; does:not show that the plaintiff was 
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required tó pay the amount in re-payment 
of aeloan due by him. “On the other hand, it 
is clear from the order as well as the state- 
ment of the liquidator made as a witness that, 
he was to contribute Rs, 8,005 to the assets of 
the Society under s.23 of the Act, and 
Rs. 250 towards the costs of the liquidation. 
In his statement as a witness the plaintiff 
impugned the order on other grounds, but 
did not state that the demand was illegal as 
it was on account of a “loan” due by him. 
The second point is equally untenable. As 
stated above, the plaintiff ceased to be a 
member of the Society on April 9, 1933 and 
the registration of the Society was cancelled 
on August 25, 1934- Under s. 23 the liabili- 
ty of a past member to contribute to the debts 
of the Society as they existed at the time 
when he ceased to be a member continues for 
a period cf two years from the date of his 
ceasing to be a member. The liability of 
the plaintiff was, therefore, subsisting on the 
date of dissolution of the Society. It took 
the liquidator some months to ascertain. the 
assets and liabilities of the Society and to 
determine the liability of the past and pre- 
sent members, and for this reason the order 
directing the plaintiff to contribute the sum 
above-mentioned could not be passed till 
November 30, 1937. This no doubt was 
more than two years after the date on which 
the plaintiff ceased to be a member. But 
this is immaterial. In winding up, the cru- 
cial date is the date of dissolution, and what 
has to be seen is whether the liability of a 
past member was subsisting at that time. 
As observed by Skemp, J. in Hassan 
Muhammad v. Co operative Credit Society 
of Jurian (2), at p. 913 the period of two 
years mentioned in s. 23 is to run backwards 
not from the date on which the award of the 
liquidator is made but from the date of the 
dissolution of the Society, that is, the date on 
which its registration was cancelled. The 
order of the liquidator was, therefore, not 
passed in excess of his authority and has not 
been shown to be void. The liquidator hav- 
ing acted within his powers Civil Courts 
cannot go into the question whether the 
amount was correctly assessed by him. The 
appeal fails and is dismissed with costs. 


S. l Appeal dismissed. 
(2) 4 IR 1937 Lah 912(913); 175 Ind. Cas. 756; 11 
RL 79, i ; 


1941 - 


. CALCUTTA HIGH COURT | 
Civil Appeal No. 33 of 1937, | 
August 22, 1940 
NASIM ALI anD B. K. MUKHERJEA, Jd. 
-, ` MANINDRA CHANDRA ROY 
CHOUDHURY AND anotHER—DEFENDANTS 
—APPELLANTS | l 
~ versus 


GOPI BALLAV SEN AND OTHERS— 


PLAINTIFFS AND OTHERS—RESPONDENTS | 
Bengal Cess: Act QX of 1880), s. 99—Publication 
of nottfication under s. 99 proved—Presumption that 
it was made in due compliance with provisions of 
law—ZGamindar, if can sue for rent—Notification 
under s.99 not revoked—Court, whether can proceed 
with suit and pass decree—Nottfication under s. 99, 
nature of —Partition of estate attached under s. 99 — 
Zamindar, whether can prosecute his. claim for rent 
in respect of portion not attached—Interpretation 
of statutes—Language admitting two constructions— 
Principle of construction. l 
When an Act prescribes certain things to be done 
before any liability attaches to any person® in respect 
of any right or obligation, it is for the person, who 
alleges that the liability has been incurred, to prove 
that the thing prescribed by statute has actually been 
done. Ashanullah Khan v. Trilochan Bagchi (1), re- 
lied on. [p. 692, col. 1.] - 


' Tt istruethat the mere fact that the Collector direct- 
ed the notification to be published unders, 99, Beng. 
Cess Act, could not by itself justify the Court in pre- 
suming that the order was complied with, or that the 
notification was published in the manner contemplated 
bylaw. But if the publication was as a matter of 
fact made, s. 114, cl. (e), Evi. Act, would, entitle 
the Court to presume that the publication which was 
made was made regularly and in due conformity with 
the provisions of the statute. 96 Ind. Cas. 264 (2) and 
139 Ind. Cas. 134 (3), distinguished. 151 Ind. Cas. 221 
-(4), relied on. ([p. 692, col. 2.] 


Section 99, Beng. Cess Act, which encroaches upon 
the ordinary right of the landlords, must be constru- 
ed strictly and the prohibition need not be carried 
beyond the express words used in the section. Itis 
open to the zamindar to institute a rent suit during 
the continuance of attachment by the Collector under 
-s. 99, but the Court cannot proceed with the 

‘suit and passa decree in favour of the plaintiff so 
< long as the notification under s. 29, isnot revoked. [p, 
693, col. 2; p. 694, col. 1.] 

The notification under s.99, is not, strictly speak- 
ing either an “‘order’ or an ‘injunction,’ and these 
expressions ordinarily connote an order or injunction 
passed bya Civil Court. 47 Ind. Cas. 398 (5), refer- 
red to. [p. 694, col. 1.] 

Quære.— Whether it is possible for the zamindar 
to prosecute his claim with regard to that portion of 
the rent. which is payable in respect of the tenure which 
is held under estates other than what was attached by 

‘the Collector under s. 99, Gess Act. {p. 695, col. 1.] 


Whenever the language of the Legislature admits 
pftwo constructions and, if construed in one way, 
“would lead to obvious: injustice, the Courts act upon 
the view that such a result could not -have been 
intended, unless the intention had. been manifested in 
express words. [p. 694, col. 14 


A. from the original decree of the 
Addittional -Sub-Judge, 


June 18, 1936. 


Rangpur, dated. 
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“ Messrs. Atul Chandra Gupta, Heramba 
Chandra Guha, Shyamadas Bhattacharjee 


- and Kalidas Sarkar, for the Appellants, 


Messrs. Amarendra Nath Bose, Sanat 
Kumar Chatterjee, Ram Mohan Bhattachar- 
jee, Ramaprosad Mukherjee and Shambhu 
Nath Band8padhya for (Mr. Umaprosad 
Mukherjee, for the Respondents. 


B. K. Mukherjea, J.—This is an appeal on 
‘behalf of the tenants-defendants in a suit for 
recovery of arrears of rents. The material 
facts lie within-a short compass and are for 
the most part undisputed. One Chandra 
Mohan Roy Chowdhury lad certain shares in 
four revenue-paying estates to wit touzies 
Nos. 162, 46, 207-1 and 338-E of the Rangpur 
Collectorate. After the death of Chandra 
Mohan, his executor Rafa Janaki Ballav 
Sen, granted a putni in respect of these 
interests in favour of defendants Nos. 1 
and 2 on May 27, 1896, at an annual rental 
of Rs. 11,290. In the kabuliyat which was 
executed by the putnidars, they agreed ‘to 
pay the revenues and cesses payablesby tht 
zamindars out of the rent reserved and 
pay over the balance as munafa to the land- 
lords. Defendants Nos. 3 to7 are the heirs 
of Chandra Mohan of whom defendants Nos. 3 
to d have got a moiety share in the properties 
left by the latter and tke other 8 annas 
share belong to defendants Nos. 6 to7. De- 
fendants Nos. 3 to 5 executed a usufructuary 
mortgage bond in favour of the father of the 
plaintiffs in June 1922, to secure an advance 
of Rs. 36,000 and by the said mortgage bond 
they conferred upon the mortgagee the right 
to realize rents in respect of the putni in 
their 8 annas share. It is onthe basis of 
this mortgage bond that the plaintiffs com- 
menced the present suit for recovery of rent 
due in respect of the putni in 8 annas share, 
making the other 8 annas co-sharers parties 
defendants. These defendants subsequently 
got themselves transferred fo the category of 
plaintiffs. 

The suit was resisted by defendants Nos. L 
and 2. A number of pleas were taken 
in the written statement but the substan- 
tial defence of the tenants was that Touzi 
No. 162, which was one of the estates to 
which this putni appertained was attached 
by the Collector under s. 99, Ben. Cess Act, 
and consequently nobody , except the Col- 
lector had any right to recover rénts pay- 
able by the tenants in respect of the said 
putni. It was further averred ` that the 
sum realized by the Collector from the pro- 
perties in suit far exceeded the sum .which 
was payable as cesses to the Collector and 
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_as these sums were to be regarded as deposits 

to the credit of the plaintiffs their demands 
were fully satisfied. It may be stated here 
that the attachment eby the Collector under 
s. 99, Ben. Cess Act, was effected? on 
November 30, 1933 and the notification was 
withdrawn in December 1936. ° e 

The learned Subordinate Judge who 
heard the case negatived the defence of 
the tenants defendants and gave the original, 
and the added plaintiffs a decree in full. 
He held inter alia that there was no pro- 
per publication of the notification under 
s. 99, Cess Act, and even if there was a 
proper attachment, that could not operate 
asa bar to the institution of the rent suit 
or the recovery of a decree. It was said 
thats. 99 only retained the actual payment 
of rent only. The third ground upon which 
the learned Judge based his decision was, 
that as the putni was held under for touzis 
of which one only was under attachment.by 
the Collector and as the rent was a consoli- 
dated rent which was not capable of being 
apportioned, s. 99, Cess. Act, had no applica- 
tion. It is against this decision that the pre- 
sent appeal has been preferred and Mr. 
Gupta, who appears in support of the appeal 
has challenged the propriety of the decision 
of the trial Court on all these three points. 

So far as the “first point is concerned, 
it seems to me that the decision of the 
- Court below cannot be supported. I need 
not dispute the proposition of law put for- 
ward by Mr. Bose, that when an,Act pre- 
scribes certain things to be done before 
any liability attaches to any person in respect 
of any Tight or obligation, it 1s for person, 
who alleges that the liability has been 
incurred, to prove that the thing prescribed 
by statute has actually been done: vide 
the case in Ashanullah Khan v. Trilochan 
Bagchi (1). Under s. 99, Cess Act, it is 
open to the Collector, under the circum- 
stances mentioned in the section, to cause 
a notification to be issued in the form pre- 
seribed in Sch. F in respect of any estate 
or tenure for which any amount is due to 
the Collector under the provisions of the 
Cess Act. It further provides that such 
notification shall be published by beat of 
drum in every village containing any land 
to which such notification relates, and a 
copy thereof shall be posted in a conspi- 
‘guous place in every such village and at 
the malcutchery of the estate or tenure to 
which such notification relates, if such cut- 
‘chery be found. It is undoubtedly necessary 
for iHe defendants to show that there wa 

(1) 130 197, 
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a publication of the notice in the manner 
conjemplated by s. 99, Cess Act. They have 
produced an order-sheet of the Collector 
which goes to show that on September 1, 1933 
the Collector made an order under s. 99, 
Cess Act, in respect of touzis Nos. 162 
and 162/1 of the Rangpur Collectorate and 
directed the notification to be published in 
all the villages comprised in the estates. 
On November 30, 1933, we find another 
order recorded inthe sheet .which runs as 
follows: ‘‘All the service returns received 
after duly served.’ In my opinion the 
two orders mentioned above would certainly 
entitle the defendants to invoke the presump- 
tion under s. 1]4,cl. (e), Evi. Act. It is 
true that the mere fact. that the Collector 
directed: the notification to be published 
could not by itself justify the Court in 
presumirfe that the order was complied with, 
or thatthe notification was published in the 
manner contemplated by law. But as the 
latter order shows that the publication was 
as amatter of fact made, s. 114, el. (e), 
Evi. Act, would, in my opinion, entitle 
the Court to presume that the publication 
which was made was made regularly and 
in due conformity with the provisions of the 
Statute. . l 

The decisions relied on by Mr. Bose, 
and which are reported in Walvekar v. 
Emperor (2) and Khurshid Chik v. Ranigang 
Municipality (3),are of no assistance to him 
in the present case. In the first case it 
was held that a warrant under s. 46, 
Police Act, was not a public record and 
no presumption could arise as tothe cor- 
rectness of the facts stated therein relating 
to the preliminary conditions of the issue 
of the warrant. This case apparently has 
no bearing on the present one. In the other 
case, which was also a criminal case, the 
complainant was the Ranigan} Municipality 
and the question arose as to whether there 
was an extension of Chap. VI, Ben. Municipal 
Act, to this particular Municipality. Under 
s. 222, Ben. Municipal Act, the order extend- 
ing the provisionsof Chap. VI cf the Act 
to any Municipality had to be published 
in the Calcutta'Gazette and the Commis- 
sioners were bound within 15 days of such 
publication to cause a copy of the same te 
be posted in their office and also to publish 
it as required under s. 354 of the Act, 
namely, by beat of drum and otherwise. 


It was found asa*fact that there was no 
(2) 53 C 718; 96 Ind. Cas. 264; A I R1926 Cal. 966; 
27 Cr, L J 920; 30 © W N 713. 
(3) 36 C W N 823; 139 Ind. Cas. 184: A IR 1932 
La 833; Ind. Rul. (1932) Cal. 558; (1932) Cr. Cas. 
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resolution passed by the Commissioners ex- 
tending Chap. VI, Ben. Municipal Act, to 
this Municipality and in these circumstances 
it was held, and in my opinion rightly, by 
Jack, J., that there was no presumption what- 
soever that this official act was performed at 
all. Section 114, cl. (e), Evi. Act, simply 
raises a presumption as to the regularity of 
the procedure, if the official act was as a 
matter of fact proved to be done and not ether- 
wise. In this case I am of the opinion that 
the publication of the notification under s. 99, 
Cess Act, or service of the same in the 
villages comprised inthe estate have been 
proved by the order recorded on Novem- 
ber 30, 1933. Consequently, a presumption 
under s. 114, cl. (e), Evi. Act, would arise 
that this publication was made properly and 


-in due compliance with the provisions of ° 


the law. The case in my opinion comes 
within the principle enunciated by their Lord- 
ships of the Judicial Committee in Moham- 
mad Akbar Khan v. Musharaf Shah (4), and 
the passage which is at p. 374* of the report 
applies with all force to the circumstances 
of the present case. Their *Lordships of 
the Judicial Committee in their judgment 
observed as follows: 

“It is alleged that an attachment of the 250 canals 
followed. The Court of the Judicial Commissioner 
in the present case has held that that attachment 
has not been proved, because there was no direct 
evidence that acopy of the order of attachment was 
fixed in -the Collector’s office. Their Lordships are 
cf opinion that there is evidence that the land was 
attached, and that inthe absence of any evidence to 
the contrary, it ought to be presumed that all necessary 
formalities were complied with.” 

The plaintiffs in the present case did 
not adduce any evidence to show that the 
notification was not duly published in all 
the villages as required by the Cess Act. 
The result therefore is that the decision of 
the trial Court on this point must be 
‘held to be wrong. The second question 
raised in this appeal is one of considerable 
importance and the point is as tohow far a 
proprietor is precluded from instituting a 
suit for recovery of rent and obtaining a 
decree in such suit against a tenant when the 
estate 1s under attachment by the Collector 
under s. 99, Ben. Cess Act. Mr. Gupta 
argues that no suit can at all be instituted 
by the proprietor so long as the estate 
remains under attachment and he refers 
in this connection to the provisions of 
paras. 2and 3 of s. 99, Cess Act. Para- 


(4) BL I A 371; 151 Ind. Cas. 221; AIR 1934P C 
217; 15 L 836; 7 R PC 51; 110 W N 1158; 40 LW 
-396; 36 P L R285;67 ML J 641; 60 0C L J 261;18R 
D 475; 39 CW N89 (PC) Š 
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graph 2 says that 

“every payment of rent, save and except to the 
Collector or some person by him thereunto appoint- 


ed, made after such pu plication; until further order 
from the Collector, shall be nulland void.” _ 


6 
The next paragraph provides that the Col- 
lector may recover by any process of law the 
rent theneor thereafter to become due from 
any occupier, tenure-holder, under-tenant or 
rawat on the estate or tenure in respect of 
which the notification has been issued. It 


‘is contended by Mr. Gupta that these provi- 


sions operate asa bar to the institution of any 
suit for recovery of arrears of rent by any 
person other than the Collector. As payment 
of rent to any person other than the Col- 
lector is interdicted and declared to be null 
and void, there can be no cause of action for 
a rent suit which must presumably be found- 
ed on non-payment of rent.” It is said further 
that if the Collector is empowered to institute 
proceedings for realization of rent, it would be 
anomalous and absurd that the right to sue for 
recovery of the same rent could be exerciged 
simultaneously by two different persons. 
These are undoubtedly weighty matters for 
consideration and it is necessary for us to exa- 
mine the provisions of the section with some 
care. ‘The provisions of s. 99, Cess Act, are 
undoubtedly of a drastic character. It 
imposes a prohibition on all classes of tenants 
down to the actual cultivator or occupier of 
the soil to pay rent to anybody other than 
the Collector, so long as the estate remains 
under attachment, and the Collector is con- 
stituted, so to say, a Statutory agent to 
collect rents on behalf of the different classes 
of rent receivers. What is prohibited ex- 
pressly is the payment of rent and the 
section does not say in clear words that the 
institution of any rent suit by the zamindar 
or-any other tenure-holder is forbidden. 
Section 107, Cess Act, to which our atten- 
tion has been drawn by Mr. Bose, lays down 
that 


‘nothing in this part contained, and nothing done in 
accordance with this Act shall be deemed to affect the 
rights of any person in respect of any immovable pro- 
perty. or of any interest therein except as otherwise 
expressly provided in this Act.” 


It is conceded by Mr. Gupta that the 
right to institute a suit has not been taken 
away by any express words in the section 
but his argument is that the institution of 
such suit being directly contradictory to the 
express provision of the section it must be 
deemed to have been taken away by neces- 
sary implicatich: I do not think that I can 
accept this contention ascorrect. Section 99, 

ess Act, which encroaches upon the ordinary 
right of the landlords; must be construed 
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strictly and the. prohibition need not be 
carried beyond the express words used in the 
section. Any other interpretation, I think, 
would lead to manifest injustice. After all, 
it may not be necessary for the Collector to 
realize more than a fraction of the rents 
payable by the tenants, for, as*soen as his 
Yealizations come up to the amount of cesses 
and costs due to him, he is bound to with- 
draw the notification and release the estate. 


If the proprietor has got to wait till the 


‘attachment is withdrawn before he can 
institute a suit for rent against his tenants, it 
may very well be that his right to institute 
a suit at that time will be barred by limita- 
tion. The section itself does not make any 
‘provision under which the landlord is 
‘entitled to an exemption of the period during 
which the estate remains under attachment, 
for the purpose of counting the time for 
instituting rent suits. I do not think also 
‘that s. 15, Lim. Act, can be invoked in such 
cases. The notification under s. 99, Cess Act, 
is not, strictly speaking, either an ‘order’ or 
An ‘inJunction,’ and these expressions ordi- 
marily connote an order or injunction passed 
by a Civil Court: vide the case in Deutsch 


¿Asiatische Bank v. Hira Lal Burdhan & 


Sons (5). Inmy opinion the proper inter- 
pretation to put upon the section will be to 
hold that it does fot operate as a bar to the 
‘Institution of the rent suit. The mere fact 
that a particular interpretation would work 
injustice is certainly not enough to induce 
‘the Court to refuse to follow the well-settled 
canons of construttion, but as has been said 
-by Maxwell in his well-known treatise on 
the interpretation of statutes, it may pro- 
-perly lead to the selection of one rather 
‘than the other of two reasonable interpre- 
-tations : i 


“Whenever the language of the Legislature admits 
of two constructions and, if construed in one way, 


“would lead to obvious injustice, the Courts act upon 


the view that such aresult could not have been inten- 
ded, unless the intention had been manifested in express 
words; Maxwell on the Interpretation of Statutes, 
End.8, p. 177.” 


But though I hold that it is open to the 
zamindar to institute a rent suit during the 
continuance of attachmnt by the Collector 
under s, 99, Cess Act, I cannot hold that 
.the Court can proceed with the suit and 
pass a decree in favour of the plaintiff so 
long as the notification under s. 99, Cess 
‘Act, is not revoked. A decree in a rent 


-suit would certainly mean an unconditional 


order directing the defendant to pay the 
-Tent due-by him to the landlord. This would 


' (9) 46 O 526; 47 Ind. Cas. 398; A I R, 1919 Cal. 708; 
230WWN 157, | 
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be to compel the defendant to do something 
whigh is not lawful for him to do so long. as 
the attachment subsists. Mr. Bose argues 
that it is the actual payment of rent that is 
restrained, and consequently there “will be 
no harm in passing a decree, for the question 
of payment. would only arise when the 
decree is put into execution. I do not think 
that dT can accept this as a sound contention. 
Section 99, Cess Act, does not merely make 
the payment of rent by the tenant to his 
landlord null and void but.it authorizes the 
Collector to realize all such rents, and makes. 
a receipt given by the Collector operate as a 
valid discharge so far as the liability of the 
tenant is concerned. So long as the estate 
remains under attachment, I think it would 
be impossible for the Court to ascertain the 
amount due to the landlord and pass a suit- 
able decite in his favour. It would be open 
„to the Collector to realise any rents from 
the defendant in the suit not only before 
but after the decree is made and it would I 
think not be competent to the judgment- 
debtor to plead before the executing Court 
that any pamyent to the Collector has dis- 
charged or satisfied the decree. To hold 
that a decree can be passed but cannot be 
executed as Mr. Bose suggests is,.in my 
opinicn, altogether useless. The same diff- 
culty about limitation would arise and as 
Mr. Bose concedes that s. 15, Lim. Act, is: 
not attracted to such a case the decree itself 
would become inexecutable if the statutory 
period for putting it in execution expires 
before the estate is released. 

‘ My conclusion, therefore, is that s. 99, Cess: 
Act, does not bar the filing of the suit but 
at the same time the Court is not competent 
to proceed with the suit and pass.a decree 
so long as the notification under s.. 99, Cess: 


GOPI BALLAV (CAL. 


. Act, is not removed. The necessary conse- 


quence is that the hearing of the suit must 
have to remain stayed during this period. 
This procedure would on the one hand, 
enable the Court to pass a proper decree 
after giving due credit to the tenant for any 


‘amount that he might have had to pay to 


Lal 


the Collector during this period and on the 
other hand it will avoid the conflict which 
must necessarily arise if a simultaneous 
legal proceeding can be instituted by the 
Collector against the same tenant for 
recovery of the same arrears of rent. In the 
view that I have taken, the Court ‘in the 


“present case was not justified in. hearing the 
suit and making a decree in favour of the 
' plaintiff before the attachment under s: 99, 


-Cess Act,-was-vithdrawn. The decree must, 
therefore, be set aside.” But as ‘the attach- 
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ment’ was, as ʻa matter of fact, subsequently ` 
withdrawn, I think that in the interest of 
justice’ the case should go-back to the trial 
Court and the Court will now consider the 
entire matter and after giving credit to the 
defendants for any sum that they might 
have paid to the'Collector as rent in respect — 
of this putni pass a proper decree as the 
circumstances of the case require. 


In view of the fact that we are sending 
the case back: for rehearing and that the 
attachment is no longer in existence, it is 
unnecessary for us to consider or express 
any opinion on the other point raised in the 
appeal. It is doubtful whether the rent in 
the present case is a consolidated one or is 
capable of being apportioned amongst the 
different touzis to which the tenure relates. 
It is also an arguable point as to whether in” 
a case like this it is possible for the plaintiff 
to prosecute his claim with regatd to that 
portion of the rent which is payable in 
respect of -the tenure which is held under 
estates other than what was attached by 
the Collector under s. 99, Cess Act. It is 
unnecessary, however, in the facts of this 
present case to decide these questions. The 
result is that the appeal is allowed, the- 
judgment and decree of the trial Court are 
‘set aside and the case is sent back for 
rehearing in accordance with the directions 
given above. Parties will be entitled to 
adduce such evidence as they think proper. 
Costs will abide the result. 


. 


“Nasim Ali, J.—I agree. 


S. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Appeal No. 1028 of 1937 
+ April 21, 1941 
MOHAMMAD ISMAIL, J. : 
Chaube RAM LAL AND ANOTHER— 
PLAINTIFFS—A PPELLANTS 
: VETsUs 
RAM DIN KILEDAR AND OTHERS 
_—_DEFENDANTS— RESPONDENTS 
Railways, Act (IX of 1890), s. 137 (8)—-Money- 
lending business—Isolated act of lending, tf constitutes 
money-lending business. - . 
An isolated transaction of money lending is not 
sufficient to constitute business of money-lending so 
as to contravene the statutory provisions of s. 137 (9), 
Railways Act or in agreements executed by the railway 
servants. A person does not become a money-lender mere- 
ly because hẹ may upon one or several isolated occasions 
lend money to a stranger. There must be more than- 


occasional and disconnected loans., There must-be a 


t 


business of money-lending, and the word ‘business’? 


imports the notion of system, repetition and continuity: ` 


RAM LAL V. RAM- DIN (ALL) : 


695- 
185 Ind. Cas. -611 (1), Edgelow v. MacElwee: (2), 


Litchfield v. Dreyfus (3), Grainger & Sons v. Gough 
(4), relied on. a7 a i 


S. A. from the decision of the District. 
Judge; Jhansi, dated May 28, 1937. : 


Messrs. G. S. Pathak and V. D. Bhargava,. 
for the Appellants. 


Messrs. G. Agarwala, B. Mukerji and K. 
N. Agarwala, for the Respondents. 


* Judgment.—This is a plaintiffs’ appeal 
arising out of a suit brought for foreclosure 
of a mortgage by conditional sale dated 
July 2, 1928, executed by Ram Din defen- 
dant No.1 in favour of the plaintiffs, who 
are Station-Masters on the G. I. P. Railway.” 
The Courts below dismissed the suit on ¢he 
ground that the plaintiffs being railway 
servants were forbidden bẹ law to enter into 
money-lending business and accordingly 
under s. 23, Contract Act, the mortgage in. 
syit was not enforceable. The main ques- 
tion that falls to be decided, is whether the 
Courts below have correctly interpreted “the 
relevant sections of the Railways Act and 
s. 23, Contract: Act. Section 137 (3) (b), Rail- 


ways Act, provides : 

“A railway servant shall not in contravention of any’ 
direction of the Railway Administration in this behalf 
engage in trade.” - 

The plaintiffs, who are own brothers, had 
to sign an agreement which embodies the 
terms of their service. Clause (5) of the agree- 
ment says : 

“A railway servant will not, without permission 
in writing to be first obtained of the agent’ of the 
Great Peninsular Railway, garry on or be inter-. 
ested in any lending business or any other business 
or trade of any kind whatsoever, either directly or 


indirectly.” 

It is obvious that under the statutory pro- 
vision applicable to the plaintiffs and under 
the terms of the agreement executed by them, 
the plaintiffs could not engage ina trade or 
business. Learned Counsel for tbe appel- 
lants has contended that the Court below has 
not recorded a findiug to the effect that the 
plaintiffs are engaged in a trade or business. 
It is urged that an isolated investment made, 
on the security of property does not amount, 
to business or trade. Before considering the 
law on the subject I would like to refer td 
the relevant portion of the pleading raised 
by the defendant in his written statement on 
this point. Paragraph 10 of the written 
statement says : l 

“The plaintiffs are public servants and as such they 
are legally not authorized to advance money. That- 
being so, the plaintiffs are not legally entitled to main- 
tain the present suitand in any event the contract 
sought to bè enforced is opposed to`'publie policy and ` 
therefore the suit is not maintainable.” j ; 
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The trial Court framed serveral issues. 
Issue No. 3 runs thus: i 

“Whether the execution of the mortgage in favour of 
e ones was against public policy and opposed to 

It would be observed that it was nowhere 
pleaded that the plaintiffs were engaged in 
money-lending business, The learned Dis- 
trict Judge has not directed his Attention to 
this point and has not recorded a definite 
finding whether the advancing of money on 
mortgage in one or two cases amounts to 
money-lending business. The trial Court, 


however, makes a passing reference to this. 


matter in its judgment. In Issue No.3 the 
learned Munsif observed : 

“There is also no denying the fact, as appears too 
well from the statement of their Mukhtar-am Hazari 
Lal, that the’ plaintiffs who are brothers, carry on 
mhon8y-lending business in this Sub-Division- of Latit- 
pur and I think that because this issue was directly 


raised in this case thé plaintiffs have avoided to come 
into the witness-box.”’ 


Learned Counsel for the plaintiffs-appel- 
lants challenged this remark of the Court 
and referred me to the statement of Hazafi 
Lalwwho is the Mukhtar-am of the plaintiffs 
and was examined as a witness on their 
behalf. I do not find any admission by 
Hazari Lal to the effect that the plaintiffs 
carry on money-lending business. In cross- 
examination, certain questions were asked 
by the defendants and from the replies to 
those questions it js inferred that the wit- 
ness admitted the existence of nioney-lend- 
ing business. I am unable to? accept this 
interpretation of the statement of Hazari 
Lal. Hazari Lal says ; l 
. “I do not know whether the plaintiffs are ferbidden 
to carry on moņney-lelding business. I cannot say 
what is the extent of Ram Lal's money dealings. I am 


not aware whether the plaintifis maintain any account 
of money-lending.’’ i 


_ The plaintiffs’ Mukhtar-am nowhere ad- 
mitted that the plaintiffs carried on money- 
lending as a business. This wasa matter 
very vital to the decision of the suit. It was 
never pleaded by the defendant. No issue 
was struck by the trial Court on this point. 
No evidence was led by the defendants and 
no definite finding was arrived at by either 
of the two Courts. In the circumstances I 
am unable to accept the contention of the 
opposite party that the plaintiffs carried on 
money-lending business in contravention of 
the statutory provision containded in the 
Railways Act. 

` Now I proceed to consider the legal aspect 
of the question. In In the matter of an 
Advocate, Ranikhet (1), a Full Bench of this 


(1) (193%) A L J 957; 185 Ind. Cas. 611, A I R 1940 
is BS 4] Cr L J.211; IL R (1940) All 60; 12R A 367 
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Court had to consider the meaning ofthe ex- 

; : : ae 
pression “engage in trade or business” 1n 
connection with s. 15, Bar Councils Act. 
Section 15 of the Act provides; “No Advocate 
while practising shall engage in trade or 
business...” In that case the Advocate con- 
cerned had advanced money on several occa- 
sions. The question for consideration was 
whether the money-lending constituted “a 
trade or business.” The learned Judge con- 
stitutihg the Full Bench held : 

“Investments of his savings by an Advocate do not 
necessarily amount to engagement in money-lending 
business, the more so when such investments are few 
and far between and are mostly made to relations and 
friends. Nevertheless if investments by way of loan are 
made as a matter of regular business and for gain there 
can be no escape from the conclusion that such invest- 
ments constitute engagement in money-lending busi- 
ness. What does or does not constitute money-lend- 
ing business must depend on the facts and circum- 
stanes of each case and is not capable of an exact de- 
finition. Thg question is a mixed question of fact and 
law and the answer to the question must depend on the 
facts found in each particular case.” 

In Edgelow v, MacHlwee (2), MacCardie, J. 
observed : 

“A man does not become a meney-lender by reason 
of occasional loans to relations, friends, or acquain- 
tances, whether interest be charged or not. Charity 
and kindliness are not the bases of usury. Nor does 
a man become a money-lender merely because he may 
upon ons or several isolated occasions lend money to a 
stranger, There must be more than occasional and 
disconnected loans. There must be a businses of money- 
lending, and the word “business” imports the notion 
of system, repetition and continuity The line of de- 
merecation cannot be defined with closeness or indicat- 
ed by any specific formula. Each case must depend on 
its own peculiar features. It is ever a question of 
degree...” 


In Litchfield v. Dreyfus (3), the learned 
Judges observed: 

“Speaking generally, a man who carries on a money- 
lending business is one who is ready and willing to 
lend to all and sundry, provided that they are from his 
point of view eligible." 

In Grainger & Sons v. Gough (4), at p.343, 
Lord Morris remarked : 

“There can be no definition of the words “exercis- 
ing a trade.’’ Itis only another mode of expressing 
“carrying on business;’’ but it certainly carried with 
it the meaning that the business or trade must be 
habitually or systematically exercised, and that it can- 
not apply to isolated transactions. There is no special 
legal meaning to the words “exercising a trade,’ and 
it must be considered with regard to what would be 
its ordinary or popular meaning and that must in each 
case depend on the facts of that particular case; and 
we are not fo canvass what might be a logical out- 
come from any decision when it is the fact of a par- 
ticular case that are solely decided on. I have heard 
no suggestion of any plainer or more intelligible mean- 
ing for the words “‘exerciss his trade” than bhe words 
themselves convey.”’ 


(2) (1918) 1 K B205; 87 L J K B 728; 1181 T 177. 
Mo (1906)1 K. B 584; 75 L JK B 447; 2TLR 


(4) (1896) A C 325 (343); 65 L J Q B410; 74 LT 435; 
44 W R561; 60 J P 692, 


1941: 


In the light of .the observations quoted 
above I have no ‘hesitation in holding that 
there is no proof in the present case that 
the appellants are engaged in trade or 
money-lending business, The Courts below 
have not referred to any other transaction 
in which the money was advanced by the 
plaintiffs to third parties. 
the learned District Judge did not appre- 
ciate the importance of the expression ,“‘en- 
gaged in trade.’ Jn his opinion it appears 
that an isolated transaction would be suff- 
cient contravention of the statutory provi- 
sion and the condition of the- agreement 
executed by the plaintiffs. This, however, 
does not appear to be the law. In the 
absence of a clear finding, I am unable to 
uphold the decrees of the Courts below. -For 
the reasons given above I allow the appeal, 
set aside the decrees of the Courts below 
and decree the plaintiff’s suit. The case will 
be remanded tothe trial Court for the pre- 
paration of a preliminary decree under 
O. XXXIV, r. 2 in accordance with law. The 
appellants will be entitled to their costs. The 
minor defendant is not represented before 
me. Mr. Badri Prasad an Advocate practis- 
ing in the District Court was appointed guar- 
dian ad litem under the orders of the Court 
about a year ago. Nosteps were taken by 
him to engage Counsel or to apply to this 
Court for funds. To-day when the case was 
taken up for hearing Mr. Girdhari Lal 
Agarwala conveyed an oral message to me 
from Mr. Badri Prasad to the effect that he 
required funds to enable him to engage a 
Counsel. Jam unable to take any notice of 
such informal communication. It was the 
duty of Mr. Badri Prasad to have approach- 
ed the Court with a formal request for funds 
when he was appointed guardian. He has 
waited for a considerable time without tak- 
ing any action and at the last moment he 
has sent a message of which this Court is 
unable to take any cognizance. As it hap- 
pens the case has been fully argued by Mr. 
Girdhari Lal Agarwala who appeared for 
one of the respondents. Leave to appeal 
under Letters Patent is refused. 


D. Appeal allowed. 


It appeas that 


PERIASWAMI CHETTIAR V. RAMASWAMI GOUNDAN (MADR.) 
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ae ' MADRAS HIGH COURT 
Civil Revision Petition No 653 of 1939 
l August 19, 1940 
WADSWORTH AND PATANJALI SASTRI, JJ. 
PERIASWAMI CHETTIAR AND ANOTHER— 
. PLAINTIFFS—PETITIONERS 
versus ; 
SA RAMASWAMI GOUNDAN 
—DEFENDANT— RESPONDENT 


“Madras Agriculturists’ Relief Act (IV of 1938) — 
ss. 3 (ii), 19—Simple mortgagee of agricultural land, 


ma 


a entitled to benefits of Act—Decree of Appellate 


ourt, if can be scaled down by trial Court—Putsne 
mortgagee impleaded in suit by prior morigagee—If 
‘debtor’ entitled to benefits of Act. _ 

A simple mortgagee of agricultural land has by 
virtue of his mortgage saleable interest in agricultural 
land which would qualify him for the benefits of ie 
Ind. Cas. 100 (1), followed. °. 

The trial Court has power-under s. 19 to scale down 
a decree passed by the AppellateCourt. 183 Ind. Cas. 
596 (2), followed. 

A puisne mortgagee impleaded by the prior mort- 
gagee in his suit, can be deemed to be a ‘‘debtor’’ en- 
titled to the benefits of the Act as he isthe person 
liable to pay the amount of the debt due to the prior 
mortgagee. 182 Ind. Cas. 879 (4), relied on. `~ 


C. R. P. to revise the order of the Court, 
n udge, Coimbatore, dated February 1%, 
1939. ~ 

Mr. K. S. Sankara Aiyar, for the Peti- 
tioners. ; 

Messrs. K. Bhashyam Ayyangar and T: R. 
Srinivasan, fór the Respopdent. 


Wadsworth, J.—This petition arises out 
of an application under s. 19 of Mad. 
Act IV of 1938, to scale down a mortgage 
decree. The applicant (respondent here) 
was an“assignee from defendant No. 4 who 
was a third mortgagee. The petitioners 
before us represent the plaintiffs who were 
the first mortgagees. The mortgagor was 
defendant No. 1. The plaintiffs got a decree 
in 1935 which they executed and realized 
the full amount by the sale of the hypotheca. 
Plaintiffs also filed an appeal claiming an 
additional sum by way of interest and on 
March 17, 1938, the Appellate Court gave a 
decree for this additional sum. The plain- 
tiffs then applied for payment of the amount 
of this decree out of the balance in Court 
deposit, and it was this application which 
gave rise tothe application by the repre- 
sentative of defendant No. 4: who had been 
brought on record in execution to scale 
down the decree. In revision a number of 
points have been taken. The first was whe- 
ther the applicant by virtue of his mortgage 
can be said to have a saleable interest in 
agricultural land which would qualify him 
for the benefits of the Act having regard to 
the definition in s.3 (ii). This point is 
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covered by our decision in C. R. P. No. 518 
of 1939 Subburamier v. Venkatachalapathr 
Ayya (1) in which we have held that a 
simple mortgagee has such a saleable in- 
terest as to qualify dim for the benefits of 
the Act. Thesecond point taken relate’ to 
the power of the trial Court under s. 19 to 
scale downa decree passed by the Appellate 
Court. This question. is covered by the 
decision of a Bench of this Court in Ganga 
Raju v.. Bikkina Bulli Ramayya (2) with, 
which we are in respectful agreement. 

- A more substantial question is whether 
a puisne mortgagee impleaded in a suit by 
the earlier mortgagee can be deemed to be 
a “debtor” entitled to the benefits of the 
Act; that isto say, is he a person who is 
liahle to pay the amount of the debt due to 
the first mortgagee. There is a decision of 
Newsam, J., in S. Narayanachari v. Anna- 
malat Chettiar (3) to the effect that a puisne 
mortgagee 18 not a debtor of the first mort- 
gagee decree-holder, the reason being that 
he #6 a person in whose favour the privilege 
of redeeming the first mortgage debt has 
Peen reéognized but not one who is under 
an obligation to pay. Thisjudgment, which 
is very short, makes no reference, to. the 
earlier case Perianna Goundan v. Sellappa 
Goundan (4), in which the Bench had to 
consider the position of the purchaser of the 
equity of redemption impleaded in a mort- 
gage suit and they held that the purchaser 
had such a liability as would fall within the 
definition of “debt” under s. 3 (iii) of the 
Act and that certainly it was not the inten- 
tion of the Legisléture to limit the relief 
under the Act to cases where a judgment- 
debtor was personally liable. 

“An attempt has been made to distinguish 
this decision on the ground that it empha- 
sized the possessory interest which the pur- 
chaser had to protect by- discharging the 
mortgage debt, whereas in the case of. the 
pulsne mortgagee, itis possible for the latter 
to await the result ofthe sale and collect 
his dues from the proceeds theroof, if suffi- 
cient balance remains. We are unable to 
accept this distinction as valid. Under the 
mortgage decree, the debt is made payable 
by the judgment-debtor who is a puisne 


_ (1) 192 Ind. Cas. 100; 52 L W 480; (1940) 2ML J 
| rar IN W N 1006; A I R 1940 Mad. 941; 13 R 


- (2) (1939) 1M L J 329; 183 Ind. Cas. . 598; (1939) 
M W N 164; 49 L W 303; A I R1939 Mad. 483: I L 
R a). AU 12 R M 329. 
- ) 2M L J 225;(1939) MAV N 736: 50 L 
W 150; AIR I940 Mad. che : 
(4) I L.R (1939) Mad, 218; 182 Ind. Cas. 879; AIR 
1939 Mad. 186; 48 L W 954; (1939) M W N 106; 12 
R M 2037(1938) 2 M L J 1068, | 
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mortgagee. Itistrue that he need not nord 
it, if heis prepared to -risk the loss of his 
interest in the hypotheca orifhe is conf- 
dent that the sale will produce sufficient to 
satisfy his mortgage as well as that of the 
first mortgagee. Surely, the purchaser of 
the equity of redemption impleaded in a 
mortgage suit isin a very similar position. 
He need not pay the debt if he is prepared 
to risk the loss of his property, or if he is 
confident that the sale will realize sufficient 
to pay him a fair compensation for the 
money he has spent in acquiring the equity 
of redemption. In each case, there isin fact- 
a liability to pay the debt of the first mort- 
gagee. Itis nota personal liability, but it 
is none the less a ‘liability. The fact that a 
puisne mortgagee is a person under a liabi- 


“lity to pay the debt of the first mortgagee 


has been recognized in other decisions apart 
from thosé under this Act: vide Askaram 
Sowcar v. Venkataswami Naidu (5) and Thin- 
nappa Chettiar v. Krishna Rao (6) at p. 460. 
We have no doubt that the principle governing 
the decision in Pertanna Goundan v. Sellap- 
pa Goundan (4) must also govern the deci- 
sion of the presentcase and we must hold 
that the puisne mortgagee against whom a 
decree has been passed in a suit by the first 
mortgagee is a person liable to pay the debt 
ofthe plaintiff. Inthe result therefore’ the 
petition is dismissed with costs of the con- 
testing respondent. i 


N.-S. Petition dismissed. 


(5) 44M 544; 62 Ind. Cas. 393; A I R 1921 Mad. 102; 
40 M L J 218, 

(6 51L W 453 -(460); 195 Ind, Cas. 329; (1940) 2 M 
LJ 126;A I R 1941 Mad. 6; 14 RM173. 





” PATNA HIGH COURT _ 
Criminal Revision Application No. 822 
. of 1940 | 
January 24, 1941 
MANOHAR LALL, J. 
HALKHORI RAM AND OTHERS— 
PETITIONERS 
VETSUS 
. EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 403 
—Charges under s.465, Penal Code (Act XLV of 
1860) and s. 52, Income Tax Act(XI of 1922)—Prosecu- 
tion withdrawing charge under s. 465, Penal Code 
(Act XLV of 1860)—Accused acquitted of that charge 
and being found not guilty under s. 92, Income 
Tax Act, acquitted also under s. 52, Income Tax 
Act (XI of 1922) — Complaint under s. 196, Penal 
Code (Act XLV of 1860), founded upon same facts 
constituting charge under s, 465, Penal Code (Act 
XLV of 1860)—Proceeding under s. 196 held should 
be quashed. 


l 
| 
l 
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- After the framing of the charges for offences under 
5. 465, I. P. O., and s. 52, Incoma Tax Act against the 
accused, -the prosecution withdrew the charge gunder 
s. 465, I. P. ©. So the accused were acquitted of that 
charge and were found not guilty under s. 152, Income 
Tax Act.and were acquitted under that charge also. 
The accused were sought under s. 196, I. P. C., to be 
put upon trial upon a compleint which consisted of 
the facts which were the foundation of lthe charge 
framed under s. 465, I. P. 0.: | 

Held, thatthe accused were acquitted of the charge 
under s. 465, upon the withdrawal of theecharge. 
They could not, therefore, be tried again on the same 


facts under s. 196, I. P. O., and the proceedings under” 


s. 196, I. P. C., 


should be quashed. 87 Ind. Cas. 847 
(1), relied on; l 


Cr. R. App. against the order ofthe Ses- 
sions Judge, Gaya, dated December 2, 1940. 

Mr. Raj Kishore Prasad, for Ithe Peti- 
tioners. 


Mr. S. M. Gupta, for the Crown: | ° 


` Order.—This is an application on be- 
half of three petitioners for quashing the 
proceedings pending before Mr. S. N. Hyder, 
Deputy Magistrate of Gaya. The learned 
Sessions Judge of Gaya by an order dated 
December 2, 1940, refused to recommend the 
quashing of the proceedings. The facts may 
be briefly narrated in order to appreciate 
the question which arises for determination. 
On June 28, 1939, a Hindu undivided family 
consisting of the petitioners | Halkhori 
Ram and Bansi Ram two brothers living 
in Purani Godown in the town of Gaya, 
filed before the Income-tax Officer of 
Gaya areturn for the purpose of in- 
come-tax assessment for the year 1939-40. 
That return was signed and verified by Hal- 
khori Ram as karta of the family. The 
Income-tax Officer having reason to believe 
that the return was incorrect. called upon 
the assessee in pursuance of the! terms of 
notice duly issued under ss. 22 (4) and 
23 (2), Income Tax Act, to | .produce 
the accounts and other evidence; in sup- 
port of that return. On July 26, 1939 
the assessee produced the account books 
which were examined by the ! Inspector 
of Accounts and which later on were actuall- 
ly examined by Mr, E. M. Khan, the [n- 
come-tax Officer. These accounts were 
produced on behalf of the assesseel by Gaja- 
dhar, the third petitioner, who is the munib 
of the firm: The Income-tax Officer sus- 
pected. that during the short interval 
Gajadhar - Ram, munib, at the instance of 
“the assésseé interpolated certain items in 
what is called the bilti bahi. The Income- 
tax. Officer. also found a number of other 
omissions of purchases showing that the 
accounts were incorrect and false ‘to the 
knowledge of the assessee’ and “were ‘so pre- 
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“pared in- order'to deceive the Income-tax 
Department into the belief`that the return 
filed by the assessee was correct. . _. 

_ ‘The assessment ‘was accordingly made at 
a higher figure than “what was- submitted in 
the return ; but asthe return filed was found 
40 be falsjaand fabricated evidence was, in 
the opinion of the Income-tax Officer, pro- 
duced before him to support that return. 
The Inspecting Assistant Commissioner of 
Income tax, Mr. R. K. Sharan, on March 28, 
1940, signed the petition of complaint con- 
taining these facts and forwarded it to the 
Sub-Divisional Officer of Gaya. The learned 
Sub-Divisional Officer took cognizance upon 
a perusal of the complaint on April 3, 1940, 
in which he was asked to take action under 
ss. 177 and 196, I. P. C. and other allied 
sections. The petitioners were summoned 
under ss.177 and 196, I; P. ©. The case 
was transferred to Mr. I. B. Sarkar, first 
class Magistrate, for disposal on April 22, 
(940. After the evidence of the witnesses 
had been recorded for the prosecution the 
‘learned Magistrate, on July 20, 1940, framed 
among others the following charges. Gaja- 
dhar Ram was charged under s. 465, I. P. G, 
with having forged a certain document, to 
wit the entry (Ex. 2) in the bilti bahi, 
(Ex. 2 (a) ) and also having used it with in- 
tent to commit fraud pn the Income-tax 
Department and also to cause injury to the 
same department. It is unnecessary to give 
details of the charges framed unders. 52, 
Income Tax Act, which relate to the false 
vertifscation in the return filed in pursuance 


‘of s. 22, Income Tax’ Act, and of the 


charges under s. "109, I. P. C., against the 
other accused for having abetted the offence 
under s. 52, Income Tax Act, and s. 465, 
I. P. C. While the case was proceeding 
on these charges the Public Proscutor on 
August 1, 1940, filed a petition withdrawing 
the charges under ss. 465 and 465-109, I. 
P. C., upon which the accused were acquitted 
of the charges as required by law. This 
was recorded in the eighth order of the 


same date. 


The reason why the Public Prosecutor 
withdrew the charges is stated in the peti- 


tion dated July 15, 1940, filed by Mr. E. M. 


Khan, Income-tax Officer of Gaya, before 
the Sub-Divisional Officer.. In that petition. 
he reproduces the facts which I have given 
already as to the manner in which the 
petitioners were alleged to have committed. 
offences wlfich were the subject of trial be- 
fore. Mr. I.- B. Sarkar. Indeed a perusal of 
the petition of July 15, 1940, shows that 1t 
is a verbatim reproduction of the petition: 
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-already filed by Mr. R. K. Saran. Towards 

n end of this petition Mr. E. M. Khan says 
at i 

‘to obviate the technical difficulty relating to the fram- 

ing of the charge unders. 196, I. P. C. (due to the 

technicslity in s. 195, Crimfhal P. C ,) this complaint 

“is laid before this Court by me.” 

Upon this petition the learned $ub-Divi- 
sional Officer took cognizance and sum- 
moned the accused, petitioners before this 
‘Court, under s. 196, I. P. ©. and fixed the 
date for August 2, 1940. On August 1, 1949, 
‘the Public Prosecutor, as already stated, 
put in a petition, which is at p. 56 of 
the original record, wherein he states 
that although Mr. Sarkar had framed 
‘charges under s. 52, Income Tax Act, 
ss. 921/109, 465 and 465/109, I. P. C. but as 
‘there isa separate case against the accused 
for making interpolation in his account 
books pending in the Court of the Sub- 
Divisional Officer he did not want to proceed 
with the charges under ss, 465 and 465-109, 
I. P. C, in that caseasit might lead to com- 
‘plicftion and harasement to the accused. The 
case stayted by the Sub-Divisional Officer 
under s. 196, I. P. C. was transferred to Mr. 
I. B. Sarkar, first class, Magistrate, for dis- 
posal who passed orders in the case from 
time to time. But ultimately on August 31, 
1940, on the petition filed by the Public 
Prosecutor, the case was transferred far 
trial by the learned District Magistrate to 
‘the file of Mr. S. N. Hyder, first class, 
-Magistrate. 


_ The trial of the case which was. pyoceed- 
‘ing before Mr. Sarkar was thus confined to 
the determination of the guilt of the peti- 
tioners under s. 52, Income Tax Act. Mr. 
Sarkar, delivered his judgment on August 12, 
1940, acquitting all the accused. He found 
that it was not proved that Halkhori signed 
or verified the statement or the return nor 
that Halkhori knew anything about the re- 
‘turn because it was proved that Gajadhar 
Ram had gone to Bhagbati Babu to get the 
return filed up by him and that Halkhori 
never appeared before the Income-tax Officer 
in connection with that return. It having 
been found that Halkhori was entitled to an 
acquittal it naturally followed that Gaja- 
-dhar and Bansi could not be convicted for 
abetting the commission of that offence. It 
qs unfortunate that owing to the withdra- 
wal of the charges framed under s. 465, I. 
P. C. the accused have been acquitted, but 
‘so long as that order of acquittal stands the 
accused cannot be put upon trial once again 
for the same offence. But the learned Ad- 
vocate appearing for the Income-tax Depart- 


| HALKHORI RAM V. EMPEROR (PAT) 


195 IC 


ment asserted that there never has been an 
acquittal under s. 196, I. P. C. This is true. 
Buteit should be observed that Mr. R. K. 
Sharan had asked the Sub-Divisional Officer 
to proceed against the accused under s. 196, 
I. P. C. also. Section 196, I. P. C. provides 
that 

‘whoever corruptly uses or attempts to use as true 
or genuine evidence any evidence which he knows 
to be false or fabricated, shall be punished in the 
same menner as if he gave or fabricated false evi- 
dence.”’ 

The charge framed in this case under 
s. 465 has already been quoted. It states 
that Gajadhar Ram forged a document, 
namely the entry in the bilti bahi, and 
used it with intent to commit fraud on the 
Income-tax Department. In essence, there- 
fore, the accused are being tried for the 
very offerice on the same facts which were 


-the subject of the charge under s. 465. In 


a somewhét similar case reported in Chera- 
gali v. Satish Chandra (1), where the peti- 
tioners had been previously tried under 
s. 193, I. P. ©. and upon a careful and 
exhaustive consideration of the whole evl- 
dence had been acquitted and were again 
put upon trial under ss, 465, 471 and 120-B, 
the learned Judges in the Calcutta High 
Court quashed the proceedings on the 
ground that inasmuch as the facts on which 
the complainant founded the present case 
were inseparable from those upon which.the 
previous case was proceeded with the pro- 
ceedings should be quashed. In the case 
which is now sought to be proceeded with 
the accused are being put upon trial upon 
a complainant which consists of the facts 
which were the foundation of the charge fram- 
ed under s. 465, I. P. C. in the earlier trial 
by Mr. Sarkar and it makes no difference 
that Mr. Sarkar did not proceed to investi- 
gate the facts before he acquitted the accus- 
ed under s. 465, I. P. C. He was bound to 
acquit the accused under s. 465, I. P. O. on 
the withdrawal of the charges by the Pub- 
lic Prosecutor after the charges had been 
framed, It cannot be argued before me 
that the previous acquittal was by a Court 
who had no jurisdiction to frame a charge 
under s. 465, I. P. C. because the argument 
under s. 195, I. P. C. was abandoned be- 
fore the learned Sessions Judge and has not 
been insisted upon here. For these reasons 
I quash the proceedings now pending against 
these petitioners before Mr. S. N. Hyder, 
Deputy Magistrate of Gaya 


D. Proceedings quashed. 


(1) 30 W N 384: 87 Ind. Cas, 847;A IR 1926 
Gal, 450; 26 Cr. L J 1023. 
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CALCUTTA HIGH COURT 
Appeal No. 1792 of 1938. 
November 26, 1940 ° 
B. K. MUKHERJEA, J. 4 
SOURENDRA MOHAN CHOWDHURY— 
PLAINTIFF—APPELLANT 
VETSUS 
KANAI LAL ROY—DEFENDANT— 
RESPONDENT 

Landlord and tenant—Rent, suspension of—Rent 
suit against purchaser of holding at rent sale— 
Purchaser not put in possession of part of holding— 
Whether entitled to hold rest of holdiny rent free— 
What Court must consider in such case, stated. 

A purchaser of the holding at a rent sale who is not 
put in possession of a partof the holding, is not neces- 
sarily entitled to hold the rest of the holding rent-free 
forall time to come. Ina suit by the landlord against 
such purchaser for arrears of rent, the -Court should 
consider whether the landlord’s failure to put the tenant 
in possession of the entire demised area was due tô 
some mistake as to the extent of the boundaries or 
some other bona fide act. It has further to consider 
whether the tenancy is indivisible inthe sense that the 
plots are such that dispossession from one plot neces- 
sarily interferes with the enjoyment of the rest. 146 Ind. 
Cas. 398 (1), and Jagadish Nath Roy v. Surendra 
Prosad (2), relied on. 


A. from the appellate decree of the District 
Judge, Jessore, dated June 11, 1938. 

Messrs. Panchanan Ghose and Sourindra 
Narayan Ghose, for the Appellant. 

Mr. Satyendra Kishore Ghose for Mr. 
Purnendu Chaudhuri, for the Respondent. 


Judgment.—This is an appeal on behalf 
of the plaintiff and it arises out ofa suit for 
recovery of arrears of rent. The plaintiff 
claimed rent for the years 1340 B. S. to 1343 
B. S. at the rate of Rs. 29-2-11 per year, from 
the defendant who is a purchaser of the 
holding at a rent sale. The defence was that 
the defendant was not put in possession of 
C. S. plot No. 3242 which was a. part of the 
holding, and so the entire rent should be 
suspended. This contention found favour 
with both the Courts below, and the plain- 
tiff’s suit has been dismissed in its entirety. 
It is against this decision that the present 
-second appeal has been preferred. 

Having heard the learned Advocates on 
both sides, I am of the opinion that the 
judgment of the lower Appellate Court is not 
satisfactory, and that the learned Judge has 
failed to approach the question from a proper 
standpoint. It is not disputed that the hold- 
ing in suit comprises 21 O. S. dags cover- 
ing an area of more than eight acres of land 
and © S. Dag No. 3242, which is one of these 
91 plots, measures 26 acre only. ‘The land- 
lord in.bringing the holding to sale men- 
tioned all these 21 plots including C. S. dag 
No. 3242 and all of them have been “set out 
in the sale certificate. The defendant’s case 
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is that after the purchase he could not get 
possession of O. S. dag No. 3242, which the- 
landlord had before the sale let out to one- 
Kailash Mondal by a kabuliyat, which is 
Ex. A, at a rental of Rs. 3 per year. This. 
kabuliyat does not mention the dag number,. 
but from the description of the plot, as given 
there, the Court of Appeal below has come 
to the conclusion that it referred to this- 
C. S. plot. The lower Appellate Court, in my 


. opinion, was wrong in not considering at all 


the question as to whether on the facts. 
admitted and found in this case, there 
should have been an apportionment of rent. 
or not. As has been pointed out in several. 
decisions of this Court, Sakhisona Dasi v. 
Pran Krishna Das (1), Jagadish Nath 
Roy v. Surendra Prosad (2), it is not that 
in every case of a lumy rental and dis-- 
possession from a part, the tenant is at 
liberty to hold the other lands appertain- 
ing to the tenancy rent-free for all time to 
come. The Court should consider whether 
the landlord’s failure to put the tenani in 
possession of the entire demised area was 
due to some mistake as to the extent: of the 
boundaries or some other bona fide act. It 
has further to consider whether the tenancy 
is indivisible in the sense that the plots. 
are such that dispossession from one. plot 
necessarily interferes with the enjoyment of. 
the rest. ks 

There is no allegation of forcible expul-. 
sion in the present case from any part of 
the demised land, and it may be said that. 
bona des on the part of the landlord was 
proved to some extent, Wy the fact that this. 
©. S. plot No. 3242, was mentioned as one of 
the dags constituting the tenancy in the 
plaint of the rent suit and also in the sale 
certificate. There is no potta granted by 
the landlord in respect of C. S. dag No. 3242, 
and it is significant to note thatthe kabuliyat 
Ex. A, does not describe the plot with refer-. 
ence to the dag number. These circum-. 
stances may establish a case of honest mis- 
take by the landlord, and in any case the 
question has got to be considered as to 
whether C. S. plot No. 3242 can be separately 
possessed without interfering with the enjoy- 
ment of the rest of the holding. In these: 
circumstances I am of the opinion that the 
appeal should be re-heard. I, therefore, set, 
aside the judgment of the lower Appellate 
Court and send the case back in order that 
the appeal may be heard and disposed of 
according te law in the light of the observa- 

(1) 37 © W N 301; 146 Ind. Cas, 398; AI R 1933 


Cal 566; 6 R C 213. 
(2)40 C W'N-166, e 
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tions made above. If the Appeal Court finds 
that this is a case of apportionment and not 


suspension of rent, it should apportion the 


rent in such a manner as it thinks proper. 
It would be open to the Court to take addi- 
tional évidence in its discretion. There will 
be no order as to costs of this appeal; further 
costs will abide- the result. e ,. 

“6. Case remanded. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1574 of 1938 
September 18,1940 ` 
WADSWORTH AND PATANJALI SASTRI, JJ. 
C.S. RAMIER—PETITIONER 
e VETSUS 
B. N. SRINIV ASIA H—RESPONDENT 
Madras Agriculturist’ Relief Act (IV of 1938), 
ss. 19, T—Mortgage decree payable by agriculturist as 
well as non-agriculturist—If can be scaled down— 
Fact that puisne mortgagee has sub-mortgaged his 
ne. whether deprives him of benefits under Act 
—Mode of scaling down in such case explained. 
Section £9 is only the machinery section. The sub- 
stantive provisions are contained in s. 7 
It is no doubt true that the right of an agriculturist 
judgment-debtor to scale down a decree should not be 
allowed toenure forthe benefit of a non-agricultu- 
rist judgment-debtor. But a mortgage decree which is 
payable by an agriculturist does, not fall outside the 
purview ofthe Act mesely because it is ‘also payable 
by .@ non-agriculturist and the mere fact that the 
puisne mortgagee has sub-mortgaged his interest to a 
non-agriculturist cannot deprive him of any benefits to 
which he may be entitled under the Act as a person 
liable to satisfy the decree on the prior mortgage 
notwithstanding the fact that the mortgage iseone and 
indivisible. 195 Ind. Cas. 697 (1), distinguished. 
[Mode of scaling down the mortgage decreein such a 
-case explained. ] 


C. R. P. to revise the order of the Sub- 
Judge, Salem, dated October 10, 1938. 

Mr. M. S.. Venkatarama Iyer, for the 
Petitionor. 

Messrs. C. S. Venkatachariar and D. 
-Ramaswawi Iyengar, for the Respondent. 


Wadsworth, J.—This petition raises 
‘questions under s. 19 of Mad. Act IV of 1938. 
"The decree in question was passed on a mort- 
gage executed in 1916 by the deceased father- 
in-law of defendant No. 1, who has not been 
proved to be an agriculturist. The appli- 
‘cant (petitioner here) was defendant No. 2, in 
' thesuit, he having taken an usufructuary 
mortgage over the same properties on May 
22, 1920, undertaking to discharge the prior 
mortgage. Defendant No. 3, (the District 
Board) has acquired the equity of redemption 
of certain items and is quite clearly not an 
agricultyrist. On January 15,1936, the ap- 
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plicant consented to the passing of a prelimi- 
nary decree on the prior mortgage and on 
March 6, 1937, a` final decree was passed. 
The pusine mortgage right of the applicant 
has been sub-mortgaged to one'Appoji Naidu 
who has deposited Rs. 2,700 tothe credit of 
the decree and it was contended in the lower 
Court by the plaintiff that this deposit satis- 
fied the decree and that there was no longer 
any decree.to be scaled down. This conten- 
tion was repelled by the lower Court and it 


“has not been contended before us that this 


view was wrong. The lower Court held, how- 
ever, that the applicant was not entitled 


_ to the benefits of the Act because the scaling 


down of the decree in his favour would result 
ina benefit to other defendants who ure not 
agriculturists. ~. 
e We have already held in C. R. P. No. 653 
of 1939 Periaswami Chettiar v. Ramaswamy 
Goundan (d), that the representative of a 
pusine mortgagee who was a judgment-deb- 
tor was entitled to be regarded as a debtor 
under s. 7 and to scale down the decree 
under s. 19, ofthe Act and we dissented from 
the decision of Newsam, J., in Narayana- 
chart v. Annamalai Chettiar (2). But that 
was a case in which there was not the com- 
plication of the owner of the equity of re- 
demption being’a non-agriculturist, so that 
the decree could be scaled down as a whole. 
It is argued by Mr. Ramaswami Aiyangar 
for the decree-holder that the right of an 
agriculturist judgment-debtor to scale down 
a decree should not be allowed to enure for 
the benefit of a non-agriculturist judgment- ` 
debtor, a proposition with which we are in 
agreement. But we find it difficult to ac- 
cede to the further contention that, the mort- 
gage being one and indivisible, it is wrong 
in theory and difficult in practice to scale 
down the decree against the agriculturist 
judgment-debtor, while leaving it unamend- 
ed as against the non-agriculturist judgement. 
debtors. The theoretical argument is based 
on the absence from s. 19, of any words ex- 
cluding the application of the general law 
governing mortgages. But s. 19, is only the 
manchinery section. The substantive pro- 
visions are contained ins. 7, which says : 
‘Notwithstanding any law... or decree of Court to 


the contrary, all debts payable by an agriculturist at 
the commencement of this Act, shall be scaled down ..”” 


Having regard to our previous decisions, 
we must holdthat the applicant isa judg- 
ment-debtor and.that the decree debt is pay- 


(1) 195 Ind. Cas, 697; AIR 1941 Mad. 113; (1940) 
2 Ml, J 513; 52 L W 481; (1940) M W N 1010; LL K 
(1941) Mad. 53. 

(2) AIR 1940 Mad. 61; (1939) 2M L J 225; 50 L 
w` 150; (1939) M W N 736 (1). 
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able by him. It follows that this debt is to 
be scaled down, notwithstanding the decree 
and notwithstanding .the provisions of ehe 
general law which prevent the person who 
acquires a partial interest in the hypotheca 
from denying the liability of his interest to 
satisfy the whole of the mortgage debt. We 
are unable to accept the contention that a 
debt which is. payable by an agriculturist 
falls outside the purview of the Act merely 


because it is also payable by a non-agricul- . 


turist and it seems to us obvious that the 
mere fact that the applicant has sub-mort- 
gaged his interest to a non-agriculturist will 
not deprive the applicant of any benefits to 
which he may be entitled under the Act asa 
person liable to satisfy the decree. The 
practical difficulties on .which Mr. Rama- 
swami Aiyangar has laid emphasis 
us to be more apparent than real. It will, of 
course, be necessary to modify thé form of 
decree, reciting separately the amount pay- 
able by the puisne mortgagee and declaring 
that on payment of this amount by him, the 
interest of the puisne mortgagee will not be 
liable to be sold or foreclosed and the hypo- 
theca will be sold only subject to that interest; 
and that on failure of the puisne mortgagee 
to pay the amount declared to be due from 
him within the time allowed, the whole of the 
mortgaged property including the interest 
of the puisne mortgagee will be liable to be 
sold for the full amount of the decree. This 
procedure will give to the agriculturist judg- 
ment-debtor the full benefit of the relief to 
which he is entitled under the Act and will 
safeguard the rights of the decree-holder as 
against those judgment-debtors who are not 
entitled to the benefits of the Act. The peti- 
tion is therefore allowed with costs and the 
application is remitted to the lower Court 
for disposal in the light of this judgment. 


N.-5. Petition allowed. 


RANGOON HIGH COURT 
Criminal Revision No. 531-B of 1940 
‘ December 10, 1940 
SHaw, d. 
MAUNG CHAN SHIN—APPLICANT 
Versus 


Tue KING—ObpposiTE Party 

Penal Code (Act XLV of 1860), s. 408—Broker work- 
ing under or for firm, whether servant of firm—Whe- 
ther can be actual seller—-Accused broker held was 
independent vendor of complainant firm and was not 
trustee of advance made to him by firm—Accused 
held could not be convicted under s. 408. m 4S 

To work as a broker under or for a firm is not neces: 
sarily to become-their servant. A broker is well under- 
stood to be nothing but a middleman, a person who 
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bsings together a buyer and .a.seller. But a broker 


can be an actual seller as well. 

The-accused being a broker and having : bought a-cer- 
tain quantity of. paddy which was lying at certain 
places, received as advance against ‘the said paddy a 
certain sum of money-from the complainant firm and 
agreed to deliver that paddy to the firm at a certain 
place by a certain date. The accused who merely re- 
presented -that he had entered into contracts for the pur- 
chase of paddy In order to be able in turn to supply. 
paddy to the firm undertook to use the advance paid to 
him to complete those purchases and so be in a ‘posi- 
tion to deliver the paddy to the firm: 

Held, that the accused was an independent vendor 
to the firm and as the ownership in the money advanced 
passed to him any condition attached to its use did 
not amount toa trust and the undertaking given by 
him to use that advance payment for the express pur- 
pose of payment for paddy bought by him, as repre- 
sented by him, and for no other purpose, did-not make 
him a trustee of the money. To fail to carry outa pro- 
mise or an undertaking to do something with it upon 
being paid a sum of money might possibly lay the 
defaulter open to some other charge dependent upon 
what were the representations, but as the money had 
become his and was no longer the property of the payer 
of the monéy, there could be no trust in respect of how 
it should be used for the benefit of the payer of the 
méney. The accused could not therefore be convicted 
under s. 408, I. P.C. 19 Ind. Cas. 145 (2), relied on. 
51 Ind: Cas. 673 (1), distinguished. 


Or. R. from the order of the Head-Quarteys 


Special Power Magistrate, Insein, in Crimi- 
nal Trial No. 104 of 1940. 


Dr. Ba Han, for the Applicant. 
Mr. Foucar, for the Company. 


Order.—In the Court tf the Head-quar- 
ters Magistrate, Insein, the applicant was 
convicted of having “committed criminal 
breach of trust in respect of Rs. 2,600 which 
he had received from the complainant, agent 
of Messrs. Steel Brothers, for the express 
purpose of delivery of paddy said to have 
been bought already by him,” to use the 
words of the finding. The charge was that 
he “being a servant in the employment of 
Messrs. Steel Brothers, and in such capacity 
entrusted with certain property, to wit 
money Rs. 2,600, committed criminal breach 
of trust with respect to the said property’ on 
or about February 2, 1940. The offence was 
said to be one under s. 408, I. P. C. The only 
statements in the learned Magistrate's judg- 
ment which may be taken as amounting to- 
a finding that the applicant was a servant of 
the company are the following : 

“The position of the accused Chan Sein is not an in- 
dependent paddy dealer or casual supplier of paddy. He 
is a head broker of Messrs. Steel Brothers & Co. and 
his remuneration is the brokerage of Rs. 2 per 100 
baskets of paddy bought.” 

As was stated by the learned Sessions 
Judge, on appeal, the questions put to the 
applicant were not as full asthey might have 
been nor did the applicant appear to under- 
stand fully each question : put tohim. The 
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result on appeal was that the finding of the 
Court below was. altered and the learned 
Sessions Judge found that the applicant com- 
mitted criminal breach of trust in respect of 
a sum of Rs. 1,160 entrusted to him on the- 
date set out in the charge for the purpose of 
buying 1,000 baskets of paddy on that day 
- and delivering tothe company on*the same 
_ day, which was according to him an offence 
punishable under s. 408, I. P. ©. Again it 
was taken that the applicant was a servant. 
of the campany. The learned Sessions Judge 
stated : 

_ “He admitted that he was a sub-broker in the service 
of the company who are prosecuting him and that he 


was engaged by them in the first instance in: the year 
1938.” 


= The admission of the applicant was in 
answer to the first question put by the 


Magistrate. Thaé question was : 

“It is stated that from 1938 up to 1939-40 you were 
working asa broker under Steel Brothers Co. Is it 
true ?” 


The answer was “Tt is true.” No question 
was, put to the applicant as to his remunera- 
- tion or other gain which he expected to get 
fọr wha he was to do, nor indeed was he 
asked to state what was the exact nature of 

_the business he was to perform for and on 
` behalf of Steel Brothers. To work asa broker 
under-or for a firm like Steel Brothers & Co., 
Ltd., is not necessarily to become their ser- 
vant. A broker well understood to be 
nothing but a middleman, a person who 
brings together a buyer and a seller. That is 
the ordinary acceptation of the term ‘‘bro- 
ker.” But a broker can be an actual seller as 
well. What exactly was the relatfonship 
between the applicant and Steel Brothers 
` cannot be understood by a mere reference to 
- the factthat he was given a brokerage of 
Rs. 2 per hundered baskets of paddy bought 
or that he worked as a broker for Steel Bro- 
thers since 1938. Iam afraid that the case 
against the applicant was not clearly under- 
stood by assuming his service and overlook- 
ing the significance of the exact relationship 
between the applicant and Steel Brothers. 
The learned Sessions Judge’s reason for con- 
victing the applicant is to be gathered from 
the following: > 

“There is ample evidence to show that on that parti- 
cular date the appellant was given a sum of Rs. 1,160 
to go and collect 1000 baskets of paddy on the same day 
and to deliver to the company. The company’s agent 
even sent his clerk to see that the money was given to 
the owner of the paddy and the evidence goes to show 
that the appellant, for reasons of his own, managed to 
divest himself of the clerk's company and that he did 
not appear on that day or on any subsequent day to de- 
liver either the paddy or the money to the company. In 
respect of this particular item of transaction therefore 


the appellant was clearly acting as the agent or servant 
of the comrany and the facts are almost identical with 
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those maintaining in Pyo Gyi v. Emperor (D), in which 
case it was held that there, was criminal breach of 
trust. - i 
o begin with, it is important to see what 
was the complaint laid against the applicant.. 
It is to be found in‘Ex. A, letter which was 
made the first information report and it runs: 
‘Maung Chan Sein has worked asa broker to Steel 
Brothers & Co. Ltd., Thonze, since 1938, and has also 
continued his service as broker to us for the season 
1939-4). On February 2, 1940, I gave him Rs. 2,600 as 
advance for 4900 basketsof paddy bought by him and 
to be delivered to Messrs. Steel Brothers & Co. Ltd., 
Okkan buying station on or before February 12, 1940, 
This sum of Rs. 2,600 he did not account for, nor did 
he supply us with paddy on the said date. I waited 
for some time, but after enquiries, it was found that he 
had absconded with the money.” 
In respect of that complaint, there was 
produced a document bearing the date Feb- 
eruary 2, 1940. It is written both in English ` 
and in Burmese. The applicant put his sig- 
nature to both parts. It is a receipt’ which 
runs as follows : | 
“Received from Messrs. Steel Brothers & Co. Ltd., 
the sum of rupees two thousand six hundered only, . 
being advance against four thousand nine hundered 
baskets Ngatsaing and Saingaung paddy already bought 
by me and lying at Thaikkone an Thabyegon and to 
be brought to Messrs. Steel Brothers & Co. Ltd.’s 
Okkan buying station on or before February 12, 1940. 
It is clearly understood by me that the whole of the 
above sum is Pac to me for the express purpose of pay- 
ment for paddy bought by meas represented above and 
for no other purpose.” 


The learned Sessions Judge’s finding 
would seem to show that the document did 
not represent the true state of facts as to the 
amount paid on February 2, 1940, or as to 
the quantity of paddy bought and to be de- 
livered. The whole fact of the matter was 
that Maung Tun Pe, the complainant, was 
barely intelligible in his anxiety to prove 
that there was some sort of a trust created. 
His fear seems to have been that the pay- 
ment might be treated as part of the price 
paid in advance towards paddy which was to 
he supplied by the applicant by way of sale— 
which indeed it was. The document (Ex. B) 
must be interpreted according to its terms, 
to see whether it shows that the applicant was 
a servant of the company and as such entrust- 
ed with money to do a specific thing in a 
specified manner with it for the company. 
There is no other document to be read along 
with it, except Ex. ©. The oral evidence 
given, while it may be hepful to understand 
details of dealings, cannot be used to explain 
-what is contained in the document itself. On 
matters about which the document is silent, 
of course the oral evidence must be referred 
to for finding out what was the .position in 
relation tostch matters. The applicant is 


(D10 L BR 31; 51 Ind, Cas. 673: A I 
60; 30 Or. LJ 513. R 1919LB 
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described in the document as head broker 
where he signed it. ~ It'is stated in the docu- 
ment that he received from Steel Brothers & 
Co. Ltd., Rs. 2,600 being advance against 
4900 baskets of Ngatsaing and Saingaung 
paddy already bought by him and lying at 
Thaikone and Thabyegon. So far the mean- 
ing seems clear namely that he being a bro- 
ker and having bought a certain quantity of 
paddy which was lying at certain places, re- 
ceived as advance against the said paddy a 
certain sum of money from Steel Brothers. 


Then the document goes on to show that: 


paddy was to be brought to Steel Brother’s 
Okkan buying station on or before February 
12, 1940. This means that the applicant 
agreed to deliver that paddy to Steel Bro- 
thers at a certain place by a certain 
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transactions were made directly as between 
the original paddy owners as sellers and 
themselves as buyers, through the applicant 
acting merely as their broker. Exhibit C 
shows that the applicant himself purported 
to. Buy: from the original paddy owners, 
through sub:brokers, at prices which might, 
but needenof, correspond with thè prices at 
which he in turn had offered to sell or 
supply paddy to Steel Brothers. Maung 
Tun Pe gave his requirements for Stee] 
Brothers, he called them orders, to his bro- 
kers, called head brokers, at fixed prices. 
The applicant, like the head brokers, ran 
the risk of losing, in case of fluctuations in 
the market, if his sub-brokers or seller failed 
to deliver according tocontract. Therefore, 
there can be no doubt that the applicant 


date. It is difficult to read ‘into the* went about and made purghases on his own 


document up to this point any kind of 
entrustment of the money.’ Reliance is 
however placed on the sentence which con- 
cludes the document. But I fail to appreci- 
ate how a trust is Imposed by agreement’ or 
by implication in that sentence. It merely 
means that the applicant, who had represent- 
ed that he had entered into contracts for the 
purchase of paddy in order to be able inturn 
to supply paddy to Steel Brothers, under- 
took to use the advance paid to him to com- 
plete those purchases and so be in a position 
to deliver the paddy to Seel Brothérs. 

Paddy istreated as bought when a con- 
tract is entered into, sometimes payment 
by way of earnest money being given, but 
delivery can only be had on payment of the 
price at the time of delivery, unless credit 
is allowed. Maung Tun Pe’s evidence and 
Ex. C goto show that the applicant made 
representations that he had made purchases 
of paddy and paid earnest money in respect 
of those purchases. When thereupon pay- 
ment of the money was made to the appli- 
cant did it remain the property of Steel 
Brothers & Co. Ltd, or did the ownership 
in the money pass tothe applicant? That 
is the test to be applied. If ownership in 
the money passed to the applicant then any 
condition attached to its use would not 
amount to a trust. To fail to carry out a 
promise or an undertaking to do something 
with it upon being paid a sum of money, 
may possibly lay the defaulter open to some 
other charge dependent upon what were the 
representations, but, as the money had be- 
come his and was-no longer the property of 
the payer of the money, there can be no 
trust in respect of how it should be used for 
the benefit of the payer of the money. It 
is not the case of Steel Brothers that the 
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account for the purpose of being able to 
carry out his obligation to supply to Steel 
Brothers. Having entered into contracts 
himself, he then offered to supply a certain 
quantity of paddy to Steel Brothers accerd- 
ing to their requirements, and against that 
offer of supply he .received an &dvance 
payment from Steel Brothers through their 
agent Maung Tun Pe. It seems to me that 
the undertaking given by him to use that 
advance payment for the express purpose 
of payment for paddy bought by him, as 
represented by him, anfl for no other 
purpose, does not make hima trustee of 
the money. This case is covered by the 
Full Bench ruling in Hock Cheng & Co. v. 
Tha Kg Do (2). It has been contended on 
behalf of the prosecution *that the applicant 
was not an independent vendor to Steel 
Brothers but was only a buyer on behalf 
of Steel Brothers. Ifthat were so, the 
complainant, Maung Tun Pe, should have 
been able to prove the transactions which 
Steel Brothers had entered into with the 
original paddy owners. What he said 
WAS : j 
‘‘Thenumber ot baskets mentioned in Ex. B are the 
number of baskets which should be delivered to the 
onay at the quoted prices by me. The delivery of 
paddy on these terms has no reference to the current 
market price of paddy then prevailing. T'he price quoted 
is the agreed price arrived at between the parties, Lam ' 
not responsible for the fluctuation in the market price 
of paddy. The buying orders were given by me to the 
-brokers to buy paddy at’such and such price and if they 
agree the documents in the nature of Ex. B are 
usually executed. Ifthey agree to the price they exe- 
cute the form in Ex. Band were paid the money at 
the timeof such execution. The money was paid after 
the paddy was bought and not otherwise.”’ 


It is impossible to read into all those 
statements the simple fact that the appli- 


(2)7 L B R16; 19 Ind. Cas, 145; 6 Bur. L T 13; 14 
Cr. LJ 145 (F B). e 
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cant was a mere buyer for Steel Brothers, 
whose duty was only to bring the sellers 
into contact with Steel Brothers as the 
buyers. Maung Tun Pe said that the docu- 
ment (Ex. B) itselfcomtains: “The advance 
of Rs. 2,600 was paid for paddy. 4900 baskets, 
already bought by the accused.” His own 
words belie what is now suggestecbon behalf 
of the prosecution. They are: 

“I meant to say that the paddy 4900 baskets was 
already bought and not for paddy which he had not 
bought yet. J meant that this paddy 4900 baskets was 
already in hishands. The accused gave me the parti- 
culars where the paddy was stored up in Ex. © where- 


in all-the details were shown. Ex. C was delivered 
to me on January 31, 1940.” 


It is nowhere stated that the transactions 
were made as between the original owners 
ore sellers and Steel Brothers. On the con- 
trary, it was suggested by Maung Tun Pe, 
on hearsay evidtnce, that Ex. C was en- 
tirely bogus and there were no purchases 
made by the applicant. Therefore, whether 
the amount paid to the applicant on Febru- 
ary, 2, 1940 was Rs. 2,600 or only Rs. 1,160, 
there was, in my opinion, no trust created 
in respect of the amount paid as advance. 
i can see no similarity between the facts of 
this case and those in Pyo Gyi v Emperor 
(1), upon which great reliance was placed 
by the learned Advocate who appeared on 
behalf of the complainant. Why the advance 
was ever paid, eto differentiate this case 
from that relied on for the prosecution, 
is brought out by the statement of Maung 
Tun Pe : > 
“Tf Thad known that the statement made in Ex. C 


was false I would not have advanced any money but 
stopped all transactions then and there.” 


As Ex. C showed purchases said to have 
been already made by the applicant the 
_money could not have been given to the 
applicant to purchase a specified amount of 
paddy at -specified prices on behalf of Steel 
Brothers ; nor does Ex. B say anything 
bearing that interpretation. From the’ first 
re-examination of Maung Tun Pe also it 
‘will be seen that a broker like the appli- 
cant actually has to buy paddy and on the 
Strength of that fo supply in turn to Steel 
Brothers, resulting sometimes in shortage 
and consequent loss to himself. The con- 
viction of the applicant was founded upon 
a wrong interpretation of the material evi- 
dence and a mistake of law, and it cannot 
be sustained. I accordingly allow the ap- 
plication for revision and set aside the con- 
viction and sentence..I direct that the 
applicant shall be released 60 far as this 
Case is concerned. ~. . : 

S.. , z.a. Revision-allowed.. 
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NAGPUR HIGH COURT 
Civil Revision No. 71 of 1940 
e November 27, 1940 
- Boss, J. 
` BIBIJANBI— APPLICANT 
l versus 
ABBAS ALI—Non-Appiican? 

Provincial Insolvency Act (V of 1920), s. 9(1) (b) 
—Husband’s liability for deferred dower is debt— 
Muhammadan Law—Dower—Deferred dower—lw ife’s 
anter@st in, is vested one. f 

The husband’s liability under the Muhammadan Law 
for the deferred dower of his wife is a “debt” 

- within the meaning of s. 9 (1) (6), Prov. Insol. Act 
and can, therefore, be the basis for an insolvency 
petition. 

The interest of the wife in deferred doweris a 
vested and nota contingent one. It is not liable to be 
displaced by the happening of any event, not even her 
own death because her heirs can claim the money if 
she dies, 123 Ind. Cas. 754 (1) and 50 Ind. Cas. 774 


*(2), dissented from. 


-C. R. App. for revision of the order of 
the Court of the Additional District Judge, 
Amraoti, dated November 26, 1939. 

Mr. J. R. Mudholkar, for the Applicant. 
Mr. B. T. Amlekar, for the Non-Appli- 
cant. 


Order.—The applicant to this revision 
is the wife of the non-applicant. She applied 
in the lower Court to have her husband 
declared an insolvent on the ground that 
he owes her Rs. 586-4-0 for her dower and 
that heis fraudulently disposing of his im- 
movable property inorder to defraud her 
of her claim. The dower is deferred and 
both the lower Courts hola that it does not 
constitute a “debt” within the meaning of s. 9 
(1) (b) of the Prov. Insol. Act because defer- 
red dower is not payable till death or 
divorce neither of which has occurred. 

Only two cases touch the question directly. 
They are Sughra Bibt v. Gaya Prasad (1) 
and Mirzu Ali v. Quadart Khanam (2). In 
"both, the ground of decision ‘is that as 
deferred dower is not payable till death or 
divorce it is not possible to place a present 
value onthe debt, and the latter decision 
adds that if the wife dies without leaving 
any heirs it may never be claimable at all. 
I am unable with respect to assent toeither 
of these reasons. The interest of the wife’ 
is a vested and not a contingent one. It is 
not liable to be displaced by the happening 
of any event, not even her own death be- 
cause her heirs can claim the money if she 
dies. See ‘I'yabji’s Muhammadan Law, 3rd 
edition, p. 176. The difference between. 


(1) 92 A 560; 123 Ind. Cas. 754; Ind. Rul. (1930) 
All. £18; (1930) A-L J 1088; AIR 1930 All. 580. 

(2) 90 Ind. Cas. 774; 21 PLR 1919,4 IR 191g, 
Lah, 139. : 2 
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vested and contingent remainders in English 
Law will neatly illustrate the point. 


If land is granted to A for life, remainder 
to B. for life, Bs estate is vested. even 
though if B dies before A it will never come 
into possession. But if land is granted to A 
a bachelor for life and after his death to his 
eldest son, the remainder to the eledest son 
1s contingent because A may never have a 
son. ! 

In my opinion the wife’s interest is a vest-" 
edone. Andasto the other reason given, 
namely that the wife may die without heirs, 
that is a contingency which is likely to 
happen in the case of every future interest, 
whether it be vested or contingent, whether 
a loan ora mortgage or a promissory note 
or any other kind of liability: payable 
at a future date. In point of fact the Prov. 
Insol. Act contemplates contingent liabili- 
ties. Section 34 (2) speaks of “‘all debts and 
liabilities, present or future, certain or con- 
tingent.”’ ss 

What we have to construe here: are the 
vos used in s. 9 (1) (b) of the Prov. Insol. 

ct : | 

“the debt is a liquidated sum: payable 
either immediately or at some certain future 
time.” ; e 

There is, in my opinion, no doubt that a 
debt of this kind is a liquidated sim. We 
know its extent and we know that the sum 
will not vary whether it is paid to-day or 
twenty or fifty years hence. There is no 
question of interest and no question of dis- 
count. All we have to consider therefore 
is what do the words “at some certain future 
time” mean. 


. In Venkatarama Aiyar v. Buram Sheriff 
(3) Odgers, J. considered, though he did 
not decide the point, that they probably 
meant “any time in the future which is 
capable of being ascertained”, and I think 
with respect that he is right. In my opinion 
the key to the meaning of these words is to be 
found in ss. 34 and 45 of the -Act, ‘and the 
decisions which interpret them or similar 
words in other Acts. I think these , sections 
should all be read together and be construed 
as a whole. It would be rediculous to hold 
that a debt, the defeating of which could 
form the foundation of an application for 
adjudication, could nevertheless not be prov- 
ed and discharged after adjudication ; and 
it would be equally absurd to hold that a 
debt which is capable of being proved cannot 


(3) 50 M 396 (401); 99 Ind. Cas. 936: 51 ML J 680; 
(1926) M W N 946; 241 W858; AT R 1927 Mad. 
153. -: l ae 
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‘be used as a foundation: for .a bankruptey-. 
petition. 

The principle has I think been settled by 
the House of Lords in George Hardy v. 
fighard Fothergill %4). In that case one 
Fothergill wasthe assignee of a lease which 
was to continue in force for fifty years and 
was stifl in force in 1883 when the acts. 
which gave rise to the action were committed. 
The lease contained a covenant by which 
Fothergill was bound to deliver up the 
demised premises at the end of the term 
“well and sufficiently repaired”. This co- 
venant was broken in the year 1883. The 
lessors thereupon sued Fothergill for 
damages. -They were met with the defence 
that in the interval Fothergill had been. 
declared a. bankrupt and had been duly 
discharged in 1875 eight» years before the 
breach that this wasa “debt” provable in 
Bankruptcy even though the breach was not . 
committed till eight years after discharge,- 
and, as the lessors had not put in a glaim 
they were debarred from suing. This de- 
fence succeeded, > a 

It was argued before their Lordships that 
it was impossible to regard the problematical 
breach of a covenant at an unknown future 
date as a debt which would be proved, but 
their Lordships held otherwise. It was 
argued that it was impossible for any man 
to say whether the covenant would ever be 
broken at all, or ifit was, whether it would 
be broken by Fothergill, for he in turn 
might have assigned to another. It was 
also argued that it would be impossible to 
foresee years before the event the extent of 
the damage even if it could be assuméd 
that a breach would be likely. But none of 
this prevailed. i 


Their Lordships pointed out that the object 
of the bankruptcy laws was to discharge 
the bankrupt as far as possible “from every 
possible liability”. Lord Magnaghten quot- 
ing Mellish, L. J. said: | 
' “Tt is quite plain that the object of these sections” is 
that the bankrupt shall be absolutely relieved from 
any liability under any contract he has ever entered 
into.” i l 

He also‘said : 

“the liability of the bankrupt under a contract 
however extreme the difficulty of valuing that liabili- 
ty may be must be deemed to bea debt provable in 
bankruptcy, and therefore a debt from which the 
bankrupt is released by the order of discharge.” 

And again: 

“The Act seems to treat every liability, arising 
from contract, which may result in payment of money 
or money’s worth, as capable, at least prima facie of 
being estimated.” AN | 

Their Lordships pointed out that annui- 

(+) (1888) 13 A C 351. 
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ties are provable in bankruptcy and in ° 


Mst. Champa v. Official Receiver, Karachi 
(5) a claim for maintenance was held to. be 
provable. In the realm of insurance 
the risk of a life and the duration ole a 
voyage are computed eyery day by actuaries 
and others. In the House of Isords’ case 
cited above, Lord Macnaghten said, dealing 
with the question at issue there: ` 

“I cannot think that a person of practical experi- 
ence in dealing with leasehold property would have 
any great difficulty in making a fair estimate of 
the value of such a liability when he was once made 
acquainted with the circumstances of the particular 


ease. Nor do TI think that the Court would set aside, 


as & matter of course an estimate founded on reason- 
able probability and practical experience.” 


And he concluded : 

“T cannot see that there would be any great diffi- 
culty in valuing the liability for the purpose of the 
Act of 1869, or, in othe! words, in- assessing the amount 


of compensation which, under all the circumstances: 


of the case, ought to be paid for the privilege of 
` having the liability cancelled altogether.” 


I cannot see that there is any greater 
difficulty here. All that has to be estimated 
is the probable duration of the husband’s 
life and*the chances of his divorcing his 
wite.’ Section 45 provides a means of dis- 
counting dividénds in respect of debts which 
are not payable at the date of the adjudica- 
tion. They are to be treated as payable im- 
mediately (“‘presently’ as the Act says) 
and a-rebate of interest is deducted from 
the dividend computed from the date of the 


declaration ` of the dividend to the date 
when the debt would be payable. This-date 


in a case like the present would-have to be 
estimated along the ‘lines suggested by the 
House of Lords estimated as for example 
an insurance company would estimate the 
matter if it were called upon to do so. In 
my opinion the husband’s liability is a 
“debt” within the meaning of s. 9 (1) (b) 
an L hold consequently that the application 
ies. 

The order of the lower Court is set aside 
and the case is sent back to that Court for 
disposal according tolaw. The costs of this 
revision will abide the'event. Counsel’s fee 
for the applicant Rs. 10 and of the non- 
applicant Rs. 16. 


8. Revision allowed. 


(5) 15 L 9; 149 Ind. Cas, 693; 6 R L 738. 
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CALCUTTA HIGH COURT 

: Appeal No. 163 of 1939 
February 3, 1941 

B. K. MUKHERJEA AND Biswas, Jd. 

MANDI MIA—APPELLANT 

VETSUS 

SEKANDER MEA AND OTHERS— 

x RESPONDENTS | 

Limitation Act (IK of 1908), Art. 1B1— Application 
by auction purchaser for confirmation of sale, tf 
governed by Art. 181—Bengal Tenancy Act (VIII of 
1885), s. 26-H—Conjirmation of sale— Application, if 
necessary—Decree-holder auction purchaser, applying 
for confirmation of sale—Court's order directing him 
to deposit landlord’s fees— Application rejected on 
non-compliance with order—Procedure under s. 26-E 
not followed but execution case dismissed on full satis- 
faction—Applicant, if can make another application 
for confirmation of sale—Sale prior to amendment of 
Act in 1938—Landlora’s right and procedure to en- 
force it accrued under s. 26-E of old Act are preserved 
—Time limit for payment of landlord’s fees. 

Under O. XXI, r. 92, Civil P. C., the sale has got 
to be confirmed when there is no application under 
O. XXI, rr. 89, 90 or 91, Civil P. C., or when such 
application is made and disallowed: inthe absence of 
an order setting aside a sale, it is the duty of the Court 
to confirm the sale and there is no provision in the Civil 
P. C., for an application to be made ‘by the auction 
purchaser for confirmation of the sale. 


Such application, if actually made, is wholly super- 
fiuous and has no further utility than that of inviting 
the Court to do what it is bound to do under the law. 
Such application would not attract the operation of 
Art. 181, Lim. Act, which contemplates a case where 
a Court has got to be moved by an application and 
without which ib is not bound to exercise its powers. 
163 Ind. Cas. 4 (1), Krishna v. Anukul’ Chandra (2), 
Vithal Janardan v. Vithojirav Putlajirav (3), and 
Kylasa Goundanv. Ramasamz (4), relied on. 


Section 26-71, Ben. Ten. Act as it stood prior to 
the amendment of 1938, nowhere laid down that an 
application was necessary for confirmation of the sale 
of an occupancy holding. 

The decree-holder auction purchaser made another 
application for confirmation of the sale, the executing 
Court made an order directing him to deposit the land- 
lord’s fees within seven days from that date and as there 
was no compliance with that order, the Court rejected 
the application. The Court did not follow the procedure 
in sub s.(3) of s: 26-E and did not direct a forfeiture 
of the purchase money and a resale of the property 
and the execution case itself was dismissed on full 
satisfaction: 

Held, that the sale must be treated to be still 
subsisting and as thereis no period of limitaticn within 
which an application for confirmation of sale could 
be made by the decree-holder, it was still open to the 
decree-holder to make another application for confirma- 
tion of the sale. 

When the repealing enactment repeals a substantive 
Tight as well as the procedure by which the right was 
enforced, in such cases if the right is saved in respect 
of any transaction which was completed prior to the 
introduction of the Act, the remedies in respect of 
such rights are also saved under s. 8, Ben. General 
Clauses Act. 194 Ind. Cas. 511 (5), relied on. 

In case of a sale held prior to the amendment of the 
Ben. Ten. Act in 1938, the substantive right to recover 
the landlord’s fee is preserved as also the procedure 
laid down in a. 26-E for the enforcement of the right 
and the auction purchaser is therefore boundto pay 
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the landlord’s fee before asking for the confirmation of , 


the sale. 

There isno time limit prescribed by s. 26-E, Ben. 
Ten. Act forthe payment of the landlord’s fees, The 
Court can.indeed specify the time within which the 
fees have got to be paid and in default can forfeit the 
purchase money aad direct a resale, but so long as it 
15 not done, the money can be deposited. 


A. from the appellate order of the District 
Judge, Noakhali, dated February 20, 1939. 


Mr. Bhagirath Chandra Das, for the Ap- 
pellant. ° 

Mr. Sudhir Kumar Acharjee, for the Res- 
pondents. 


B. K. Mukherjea, J.—This is an appeal 
on behalf of the decree-holder auction pur- 
chaser and it arises out of a proceeding for 
. confirmation of an execution sale. The facts 
lie within a very narrow compass and may 
-be stated as follows: The appellant before 
us obtained a money decree against the res- 
,pondents and in execution of the same put 
up.to sale an occupancy holding belonging 
to the latter. The sale was held on Febru- 
ary 7, 1933 and the purchaser was the decree- 
holder himself. It appears that there was a 
proceeding to set aside the sale under 
O. XXI, r. 90, Civil P. C., which was even- 
tually dismissed- some time in the year 1994. 
We find from the order sheet of the execu- 
tion case that on March 5,1935 the Court 
passed an order directing the appellant to 
deposit the landlord’s fees within seven 
days. This order was not complied with and 
“on June 19, 1935 the petition for confirma- 
tion of sale was rejected. Nothing was done 
for a period of three years after this and on 
September 10, 1938 the decree-holder auction 
- purchaser made the present application for 
confirmation of sale and prayed at the -same 
time for exemption from payment of the 
landlord’s fees on the ground that after the 
amending Act (Ben. Act VI of 1938) was 
passed, the payment of such fees was not 
necessary. ; 

The trial Court by its order dated Novem- 
ber 5, 1938, directed the appellant to put 
in the landlord’s fee within November 19, 
1938 on payment of which the sale would be 
confirmed. The decree-holder however did 
not pay these fees and the result was that 
the Court rejected the petition for confirma- 


tion of-the sale. Against this order an appeal ' 


was taken to the Court of the District 
Judge of Noakhali. The learned District 
Judge, who heard the appeal, differing from 
the trial Judge, held that it was not neces- 
sary for the decree-holder to deposit the land- 
lord’s fees after the passing of the Ben. 
“Act, VI of 1938. The District Judge was of 
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opinion that as the sale was held prior to 
the year 1938, the substantive right of the 
landlord to recover his fees was notin any 
way affected by the amending Act, but as 
the procedure by whjch such rights could be 
enforced under the old Act was no longer in 
existence, it was for the landlord to recover 
The District 
Judge however held that the application for 
confirmation of sale which was made by the 
decree-holder in the present case came within 
the purview of Art. 181, Lim. Act, and as 
the application was filed more than three 
years after the date of the sale and also more 
than three years after the application under 
O. XXI, r. 90, Civil P. C , had been digposed 
of, the petition must be rejected as time- 
barred. It is against this order that the 
present second appeal has been preferred. 

Mr. Das, who appears in support of the 
appeal, has argued before us that the view 
taken by the District Judge on the question 
of limitation is wrong and Art. 181, Lim. 
Act, has no application to the facts.of the 
present case. In our opinion, this contention 
is sound and must prevail. Under O. XXI, 
r. 92, Civil P. C., the sale has got to be con- 
firmed when there is no application under 
O. XXI, rr. 89, 90 or 91, Cvil P. C., or 
when such application is made and dis- 
allowed : in the absence of an order setting 
aside a sale, itis the duty of the Court to 
confirm the sale and there is no ‘provision 
in the Civil P. Œ., for an application to be 
made by the auction-purchaser for confirma- 
tion of the sale. AS was observed by the 
Judicial Committee in Venkata Jagannatha 
Rao v. Venkata Kumara Mahipatt Surya 
Rao (1)at p. 309, the law does not prescribe 
any special period for an application for an 
order of confirmation. The principle seems 
to be that when the Code itself enjoins the 
duty upon the Court which it is bound to do 
suo motu without any application by any 
party, such application, if actually made, 15 
wholly superfluous and has no further utility 
than that of inviting the Court to do what 
it is bound to do under the law. Such appli- 
cation would not attract the operation of 
Art. 181, Lim. Act, which contemplates a 
case where a Court has got to be moved by 
an application and without which it 15 not 
bound to exercise its powers. This view 1s 
supported by a number of decisions of 
different High Courts in India and reference 
may be made among others to the cases in 

(1)681I A 304 (309); 163 Ind. Cas. 4; A I R1936 P O 
904: 59 M910; 1936 O L R 354; 1936 A LR 589; 9 R 
PCl4; 2B R 653; 63 CL J 376; 40 O W N 1130; 
(1936) MW N 791; 38 Bom L R 760; 71 MLJ 317; 
(1936) AL J 915; 44 L W 452 (PO). 
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‘Krishna v. Anukul Chandra (2), Vithal 
Janardan: v. Vithojirav Putlajirav (3) 
and Kylasa Goundan v. Ramasami (A. - 
The learned Judge in our opinion was 
wrong in holding that elthough no such ap- 
plication was necessary for confirmation’. of 
sale under the Civil P.O, yet jt would be 
“necessary when the saleis of an oceupancy 
holding and has got to be confirmed under 
s. 26E, Ben. Ten. Act Section 26E,-as it 


stood prior to the amendment of 1938, now- - 


where ‘laid down that an application was 
necessary for confirmation of the sale. On 
the other hand, para. (1) of thesection made 
it a duty of the Court to pass an order 
directing’ the auction purchaser to deposit 
the landlord’s fees within a certain time 
-and"sub-s. (3) laid down the procedure which 
was to be followed, by the: Court in cases 
Where there was a default in payment of 
these fees. The ground upon which the Dis- 
‘trict Judge has rejected the application of 
‘the appellant cannot therefore in our opinion 
be supported. os os i 

“The learned Advocate who appears for 
the respôndents has attempted to support 
‘the decision of the lower Appellate Court 
on the ground that as the decree-holder 
auction purchaser had previously made. an- 
other application for confirmation of the 


‘sale, which was rejected by the Court, it i 


was not competent for him to make another 
application. We do not think that this con- 
tention can be accepted. Itis true that on 
March 5, 1935, the executing Court made an 
order directing the appellant-to deposit the 
landlord’s’ fees within seven days from that 
date and as there was no compliance with 
‘that order, the Court rejected the appli- 
‘cation for confirmation of sale. It was open 
to’ the Court, in our opinion, to follow the 
‘procedure in sub-s. (3) of s. 26E and direct 
a forfeiture of the purchase money and a 
resale of the property. The: Court however’ 
‘did not doit and as the execution case itself 
was dismissed‘on full satisfaction we think 
‘that it-isnot open to fhe Court to say now 
that the sale was a nullity. The sale there- 
fore must be treated to be still subsisting 
‘and as we have already held that- there is 
mo period of limitation within which an 
‘application for confirmation of sale could -be 
“made by the decree-holder, we think that 
it is stillopen to the decree-holder to make 
‘another application for confirmation of the 
‘sale, which he has now made. 

The question however arises as to whether, 

(236 C WN 190, 
_ (3)6 B 586. > 

(4) 4 M 172. 
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the appellant is bound to pay the landlord’s 
fees before he can have the sale confirmed 
and #{ so, whether the time for payment of 
such fees is now barred by limitation. In 
our opinion the present case is governed by 
s. 26-E, Ben. Ten. Act, as it stood prior to 
the amendment of 1938 and the auction 
purchaser is bound to pay the landlord’s fees 
before the sale can be confirmed. The sale 
was held in 1933 prior to the amendment of 
the Ben Ten. Actin 1938 and as has been 
conceded by both the parties, the amending 
Act, which is not retrospective in its opera- 
tion, kept intact the substantive rights of the 
parties which accrued at the date when the 


‘Sale took place. The District Judge however 


was of opinion that though the substantive 
right to recover the landlord’s fees was pre- 
Served, as it accrued under the old Act, yet 
the procedures laid down in s. 26E for 
enforcement of that right having been abo- 
lished atthe date when the present appli- 
cation was made, the procedure laid down 


“in that section could not-be followed and 
‘the landlord was bound to proceed by way 


of an ordinary suit. We do not think that this 
view is right. As regards the payment of 
landlord’s fees, when there is an execution 
sale of an occupancy holding, it was s. 26E 
of the old Act which created the right or 
obligation and at the same time provided a 
remedy which was to be followed for the 
enforcement of the same. The entire section 
has been repealed by the amending Act.. 


-As was pointed out in the case in Dhiren- 
dra Nath v. Ijjetali Miah 


(5), when the 
repealing enactment repeals a substantive 
right as well as the procedure by which the 
right was enforced, in such cases if the right’ 
is saved in respect of ‘any transaction which 


_was completed prior to the introduction of 


the Act, the remedies in respect of such 
rights are also saved under s. 8, Ben. 
General Clauses Act. We hold therefore 
that fhe view taken by the Munsif was right 
and the auction purchaser was bound to pay 
the landlord's fees before he could ask for 


‘confirmation of the gale. a 
~ „The only’ other point that remains to be 


considered is whether-the time for making 
the application is now barred. There is no 
time limit prescribed by s. 26E, Ben. Ten. 
Act. The Court can indeed specify the time 


within which the fees have got to be paid and 


in default can forfeit the purchase money 


-and direct a resale, bub so long as it is 


not done, we think that the money can 
be deposited. The result therefore is that 


(5) 44 C W N 729; 194 Ind. Cas. 511; A I R 1940 Cal 
423; IL R (1940) 2 Cal 148: 13 R 0 514, 
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we allow the appealand set aside ihe judg: 
ment of the lower Appellate Court and send 
the case back to the trial Court iwith a 


direction that it will fix a time within which 
the landlord’s fees would have.to be deposit-. 


ed by the decree-holder auction purcheser. 
In case the order is complied with, the sale 
would be confirmed. Otherwise’ the lexecut- 
ing Court would proceed to exercise its 
powers under s. 26E cl. (3), Ben. Ten.*Act, 
as it stood prior to the amendment of 1938. 
Parties will bear their own costs through- 
out. The application is rejected. : 

Biswas, J.—I agree. ` ) 

S. Appeal allowed: 


ee | 
_ SIND CHIEF COURT 
. Furst Appeal No. 31 of 193$ | 
July 24, 1940 - 
Davis, ©. J. AND Loso, J. || 
MANGATRAM GAGANDAS— 
- * APPELLANT ! 
VETSUS 
HUNDOMAL HASSOMAL— 
RESPONDENT 

Land Acquisition Att (I of 1894), ss. |30, 54— 
Order apportioning compensation passed by Assistant 
Judge—Appeal, lies to District Judge.’ - > 

Although an order apportioning compensation among 
disputing claimants is not an award or part of an 
award within the meaning of s. 94 -of the Land 
Acquisition Act, yet it does not follow from this that 
no appeal lies. 

Where an order of apportionment is passed by the 
Assistant Judge in JAN acquisition proceedings relat- 
ing to a dispute us to compensation deposited by the 
Collector under s. 30, and the dispute is referred by 
the Collector tothe Court for its decision, , the ap- 
peal, ifthe subject-matter of the order does |not ex- 
ceed Rs. 5,000, lies to the District. Court and not to 
the High Court. 180 Ind. Cas. 681 (2) and 144 i Cas. 
710 (3), relied on. 

F. A. against the judgment of the Adsistant 


Judge, Larkana, dated March 8, 1938. 


Mr. Kimatr ai Bhojraj, for the a 
lant. 

Mr. Fatehchand Assudomal; for the Res- 
pondent. 


' Davis, C. J—This is an appeal Acai an 
order of apportionment by the Assistant 
Judge, Larkana, in land acquisition proceed- 
ings relating to a dispute as to compensa- 
tion deposited by the Collector under's. 380, 
Land Acquisition Act, and the dispute re- 
ferred by the Collector to the Court for its 
“decision. A preliminary objection was, taken 
‘that the appeal does not lie to this Court 
as a High Court because under s. 54,, Land 
Acquisition Act an appeal lies to. the! High 
Court only against an award or part of the 
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award, and- there is the ‘authority of: the 
Privy Council in Ramachandra Rao v. Rama- 
chandra Rao (1), at p. 720 that the award 
within the meaning of s. 54, Land Acquisition 
Act, oes not extend t6 an order apportion- 


ing Compensation among disputing claim- 
ants. Their Lordships say : 

“The award as constituted by statute is ncthing but 
an award which states the area ofthe land, the com- 
pensation to be allowed and the,apportionment among 
the persons interested in the land of whose claims the 
Collector has information, meaning thereby people whose - 
interests are not in dispute, but from the moment when 
the sum has been deposited in Court under s. 31 (2) 
the functions of the award have ceased; and all that 
is left is a dispute, between interested people as to the 
extent of their interest. Such .dispute forms no 
part of the award, and it would indeed be strange 
if a controversy between two people as to the nature 
of their respective interests in a piece .of land shofild 
enjoy certain rights of appeal which would be wholly 
taken away when the piece of lami was represented by 
a sum of money paid into Court.” 

And there is, we think, no difference in 
the application of this principle to money 
which has been deposited -under s. 30 or 
money deposited under.s. 31 (2), Land*Ac- 
quisition Act. But, it does not follow because 
an order apportioning compensation “among 
disputing claimants is not an’ award or part 
ef an award within the méaning of s. 54 of 
According to that 
Ssection,.asS interpreted by this Court in 
Fateh. Muh ammad Idan v.: Thariomal 
Jethomal (2), an appeal does lie though not 
necessarily to the High Court. The. deci- 
sion of this Court followed a decision of the 
Bombay High Court in. Raghunandan Har- 
jivandaş v. District Superintendent of 
Police (3), which is to" the same effect. 
Therefore the order passed: by the Assistant 
Judge is clearly an order against which an 
appeal to some Court will lie: It is argued 
on behalf of the ‘respondent’, that an appeal 
lies to the District: Court and-not to the High 
Court for the order was passed by an Asist- 
ant Judge and the subject-matter- of his 
order did not exceed Rs. -5,000. -- Under- the 
Sind Courts Act, as Assistant J udge has 
jurisdiction: to try: original suits in which the 
subject-matter does not amount to Rs. 10,000 
in value, applications or references’ under 
Special Acts which the District J udge may 
refer to him under s. 16, and it was under 
this provision that the District J udge trans- 
ferred this reference to the Assistant Judge. 


ay % OWN 713 (720): 67 Ind. Cas. 408; 45 M 
320: 49I 4129; 30 ML T 154; 35 CL J545:16 L 
W 1; (1922) M W- N 359: 20 A L J 684; 43 M -J 78: 
94 Bom: L R 963 ALR 1922 P.C 80 (PO). : 

(2) (1939) Kar. ‘152; 180 Ind: Cas. 681; AIR 1939 
Sind 66; 11 R S 191. 

(9). ‘35° Bom. L R 276; 144 Tal Cas. 710; AI R1933 
Bom. 187; 57 B 314; 6BRB3. - 
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The order of the Assistant Judge would. bè 
an’ order in the nature of a decree, see 
Raghunandan Harjivandas v. District 
Superintendent of Police (3), to which 
Teference has already been made. This 
Court has therefore no jurisdiction to deal 
with this appeal which shouldbe returned. 
to the appellant for presentation to the 
proper Court. The respondent is entitled to 
his costs. 


S. 7 Order accordingly. . 





LAHORE HIGH COURT 
* Second Appeal No. 746 of 1939 
: ` February 26,1941 
TEK CHAND AND BECKETT, JJ. 
~ ATMA SINGH— PLAINTIFE— 


APPELLANT 
- l versus 
Dr. GIAN DAS AND oTHERS—DEFENDANTS 
— RESPONDENTS . 


Limitation Act .(IX of 1908), Art. 141—Adverse 
possession—Tume commencing to run against last male 
holder—Owner succeeded by female entitled to 
woman’s limited property—Time is not suspended— 
Second appeal— Good faith is question of fact. 

. When time has once commenced to run against the last 
- male holder, it continues torun andis not suspended - 
or, in any way, afiected by the mere circumstance that 
the owner is succeeded by a female entitled to the 
usual .woman’s limited estate. After twelve years 
-haye run out from the date of the original entry of the 
trespasser, which happened in the lifetime of the last 
male owner all persons claiming through or under him 
are barred. Article 141, Lim. Act is inapplicable to 
such a case. 

[Case-law reliedon.] | e. 

Good faith is a question of fact and when the finding 
of the lower Court on this point is amply borne out by 
the facts and circumstances, it cannot: be challenged 
in second appeal. 


5. A. from the decree of the District Judge 
Amritsar, dated March 23, 1939. 

Mr. M. C. Mahajan, for the Appellant. 

Messrs. J. N. Aggarwal and Vishnu Datta, 
for Respondents Nos. 1 to 3. 


Tek Chand, J.—This second appeal has 
arisen out of a suit instituted by Atma Singh 
against Gian Singh and others for posses- 
sion by partition of 11/12th of two shops and 
a house situate in Majitha, Tahsil and District 
Amritsar: The house and the shops origi- 
nally belonged to Sardar Gajindar Singh 
Majithia, who died sonless in 1908 possessed of 
considerable property, leaving him surviving 
a widow Rani Harnam Kaur. Itwas alleged 
in the plaint that on the death of Sardar 
Gajindar Singh, Rani Harnam Kaur entered 
into possession of the disputed. properties on 
the_usual widow’s life-estate. It was averred 
that after the death of the Rani in 1931, 
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defendants Nos. 1 to 3 took unlawful posses- 
sion of the shops and the house though the 
rigittful owners ‘were Teja Singh and others, 
collaterals of Sardar Gajindar Singh. To 
these collaterals the plaintiff, Atma Singh, 
had given financial assistance in carrying on 
litigation with the Raniand her numerous 
alienees and in. lieu of this assistance the 
plaintiff had been awarded, on arbitration, 
11/12th of the property in dispute, the remain- 
ing 1/12 having been allotted to defendants 
Nos. 4 to 8, who are some of the collaterais 
of the Sardar. He, accordingly, sued for 
possession by partition of his 11/12 share of 
the shops and the house. The suit was con- 
tested by defendants Nos. 1 to 3-who plead- 
ed inter alia, that the properties in dispute 
had been in possession of their father, Dr. 
Prem Das, as owner since the lifetime of 
Sardar Gijindar Singh, that Rani Harnam 
Kaur never came into possession and that 
the plaintiff’s suit was time-barred. The suit 
was dismissed by the trial Court. Onappeal 
the learned District Judge found that the 
shops had been in possession of Dr. Prem 
Das for a period of over thirty years since the 
lifetime of the Sardar, that it has not been 
proved that his possession was permissive, 
that the Rani never entered into possession 
and that the plaintiff’s suit for recovery of 
the shops was time-barred. As regards the 
house, the learned Judge held that the defen- 
dants had failed to establish that Dr. Prem 
Das was in possession during the lifetime of 
Sardar Gajindar Singh but that it had been 
proved that Rani Harnam Kaur gifted it to 
him in 1912 and therefore the plaintiff as the 
assignee of the reversioners could, under 
Art. 141, Lim. Act, sue for possession within 
12 years from the date of the Rani’s death 
and consequently this part of the claim was 
within time. He further found that-at the 
time of the gift by Rani Harnam Kaur the 
house was in ruins and that the donee, 
(Dr. Prem Das) had, in good faith, rebuilt 
at a considerable cost, and defendants Nos. 1 
to 3, as his heirs were entitled to compensa- 
tion for the improvements. He assessed the 
amount of the plaintiff’s share of these impro- 
vements at Rs. 1564. In the result, he dis- 
missed the suit as regards the shops, and 
granted the plaintiff a decree for possession 
of the house on payment of Rs. 1,564 to defen- 
dants Nos, 1 to 3. 

From this decree the plaintiff has prefer- 
red a second appeal through Mr. Mehr Chand. 
Mahajan. The first contention raised by him 
is that the possession of Dr. Prem Das was 
really permissive and that the finding of the 
learned Judge to the contrary was not borne 
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out by the evidence and was, indeed, in con- 
flict with the averments of the contesting de- 


fendants in their written statement. , Ib foust ` 


be stated that the pleadings of the plaintiff 
aswell as those of the defendants were not 
very artistically drawn up and are not as 
clear as they might have been. But there 
can be ‘no doubt that the real defence of the 
contesting defendants was that their ancestor, 
Dr.Prem Das, had been in possession as bwner 
since the lifetime of Sardar Gajindar Singh 
and his possession had ripened into owner- 
ship by lapse of time. Counsel has read 
to us theevidence, but after hearing: him 
we see no valid ground for re-opening the 
finding of fact arrived at by the’ learned 
Judge after a consideration of the entire 
evidence. / | 

Mr. Mehr Chand next contended that 
accepting this finding as correct, the plaintiff's 
claim is still within time, aseven if Dr. Prem 
Das had entered into possession adversely, in 
the lifetime of Sardar Gajindar Singh, time 
must be taken to have been in suspense from 
the Sardar’s death till that of his widow, and 
it-was when she died in 1931 that the statute 
began to run afresh against the reversioners. 
In-our opinion, this contention 1s without any 
force whatever. It is settled ‘law that 
Art. 141 is inapplicable. . When time has 
once commenced tp run against ‘the last 
male holder, it continues to run and is not 
suspended or, in any way, affected by the 
mere circumstance that the owner is;succeed- 
ed by a female entitled to the usual woman's 
limited estate. After twelve years have run 


out from the date of the original entry of the - 


trespasser, which happened in the, lifetime 
of the last male owner all persons claiming 
through or under him are barred: see 
Hemendranath Ray v. Jnanendraprasanna 
(1) at p. 158, Batina Kuer v. Rajaram 
Pandey (2), 
Periasami Odayar (3), at p. 955, Shankarbhar 
Dajibhai v. Bai Shiv (4), at p. 857 and other 
rulings collected in Rustomji’s Lim. Act 
(Edn. 5) Vol. II, p. 1276. The decision of the 
lower Court on this point is clearly correct 


and must be upheld. As regards the house, - 


the only. point argued is that compensation 
should not have been granted to the defen- 
dants as it has not been proved 'that Dr. 
Prem Das had re-built it in good faith. Good 


(1) 63 0155 (158); 159 Ind. Cas. 1101; A IR 1935 
ae TT 65 a ee 2? CWN 115; 8 R 0388. 

at. : nd. Cas, 177; AI R 1926 Pat 192; 

7 PL T 393, PER 

\ 44 M 951 (955); 68 Ind. Cas. 734; A I R 1921 M 

272; 41 MLA e i | an 

(4) 54 B 837 (857); 127 Ind. Cas. 897;A TR 1930 

-Bom 545; 32 Bom L R 1013; Ind. Rul. (1930) Bom 625. 

| 
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faith however is a question of fact and the 
finding of the learned Judge on this point is 
amply borne out “by the facts and circum- 
stances and cannot be challenged in second 
appeal. The plaintif? therefore must pay 
them his pro rata share of the cost of 
the improvements, in case he wishes to have 
the house partitioned. Counsel raised no 
objection to the amount as assessed by the 
Court . below. The decision of the lower 
Appellate Court on this point also is correct. 
The appeal’ fails and is dismissed with costs.. 
S. Appeal dismissed. 


i—i e 


MADRAS HIGH COURT 
Criminal Appeal No. 457 of 1940 
October 25,1940 
LAKSHMANA Rao, J. 
Tur PUBLIC PROSECUTOR, MADRAS— 


APPELLANT 
° versus: 
PANCHAKARLA SOORAMMA— 
RESPONDENT 


Madras Prevention of Adulteration Ret (IIS of 
1918), s. 20—Rules under—Rr. 27, 29—Milk offered 
for sale found to contain 14 per cent. water—.Accused 
is guilty under s.29—The fact that milk was not 
otherwise adulterated is immaterial. . 

Rule 29' framed under s. 20,,Mad. Prevention of 
Adultération Act makes a breach of r. 27 punishable 
with fine and the purity of fhe milk is immaterial. 
Where the milk offered for sale by the accused is 
found to contain 14 per cent. water, the accused is 
guilty under rr. 27 and 29 and his acquittal on the 
ground that the milk was not otherwise adulterated is 
unsustajnable. 


Or. A. under +s. 417 of the Criminal P. C., 
1898, against: the acquittal of the aforesaid: 
respondent (accused) by the Stationary Sub- 
Magistrate of Cocanada, dated February 16,- 
1940 in C. C. No. 1514 of 1939 on his file. 

The Public Prosecutor, for the Appellant. 


Judgment.—This is-an appeal by the 
Provincial Govt. against the acquittal of res- 
pondent of an offence under rr. 27 and 29: 
framed under s. 20, of Mad. Prevention of 
Adulteration Act. 

The respondent, a golla woman, was: sell- 
ing milk near the Railway Station and the 
Sanitary Inspector purchased half a seer of 
milk for sample. The milk was found to 
contain 14 per cent. of water and T. 27 of the 
rules framed under s. 20 of the Mad. Pre- 
vention of Adulteration Act provides that no. 
person shall add any water to milk intended: 
for sale or offer for sale milk to which any 
such addition -has been made. Rule 29 
makes a breach of that rule punishable with 
fine and the purity of the milk is immaterial. 


r 


ad 


The respondent would, therefore, be -guilty 
under rr. 27 and 29 and her acquittal -on the 
ground that the milk was not otherwise ad- 
ulterated is unsustainable. The appeal is, 
therefore, allowed andethe order of acquittal 
1s set aside. The -respondent is conviéted 
under rr. 27. and 29 framed under s. 20 of 
the Mad. Prevention of Adultere%ion Act 
and sentenced to pay a fine of Rs. 10 with 
ore imprisonment for one week in de- 
ault. 


N.-D. Appeal allowed. 


-- BOMBAY HIGH COURT 
, Tncome-tax Reference No. 3 of 1940 
October 7, 1940 
BEAUMONT, £. J. anv. Kant, J. 
In re CENTRAL TALKIES CIRCUIT, 
; n a a ASSESSEES 
neome Lax Act (XI of 1922), ss. 16 (3), 26-A, 
26-A (2)—Rules under, r. 4 as wana ie 1939,— 
‘Application under s. 26-A—Genuineness of partner- 
ship -deed can be.questioned by Income-tax Oficer— 
Deed must correctly specify individual and beneficial 
sheres—Ohe of partners nominee of shares allotted 
to him by other partner—Refusal of registration is 
. justified—Alteration.of partnership to avoid effect 
of s. IĜ (3) whether by itself ground for refusing 
Tegisiration, i 
_ On an application under s. 26-A, Income Tax Act 
Jt 18 open to the Income-tax Officer to say that the 
shares which appear ia the deed are -not the true 
shares of the partners, and, therefore, thers is no pro- 
per application by the requisite firm. The deed of 
jaka a must specify correctly the individual and 
eneficial shares, because that is a matter which is 
relevant from the point of view of the income-tax 
‘ulthorities. Where ong of the partners is f®und to 
"3 only a nominee of a share allotted to him or to 
aèr for another: partner, the deed cannot be said to 
specify properly the individual shares and the refusal 
to register the firm would be justified. 128 Ind. .Cas. 
327 (1), relied on. {p. 715, col. 2.) . > 
But the alteration of a partnership with the object 
of avoiding the effect of s. 16 (3) is by itself no 
ground for refusing registration under s. 26-A inas- 
„much as anyone is entitled to so conduct his affairs 
within the law 48 to avoid incidence to taxation. [p. 
a col. 2.) = - i : 


_Income-tax Ref. made by the Commis- 
sioner of Income-tax, Bombay Presidency. 
Sir Jamshedji Kanga, for the Assessees. 


_ Mr. M. C. Setalvad, Advocate-General, for 
‘the Commissioner. 


Beaumont, C. J—This is a reference 
‘made by the Commissioner of Income-tax 
Yalsing the question. 

_ “Whether there was any evidence to justify the ap- 
pellate officers’ finding of fact that the partnership 


stated to be in existence by the deed of July 14, 1937, 
“was not a genuine partnership.” ° s 


The assessees are a firm carrying on busi- 
‘ness In the name of Central Talkies Circuit, 
Matunga, and down to-the partnership deed 
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of July 14, 1937, the partners were: V. H. 
Desai with three annas share, (he is describ- 
ed as the original sub-proprietor), his wife 
with three annas share his minor son with 
two annes and his major son two annas and 
two outside partners. As from April 1, 1937, 
an amendment was introduced into the In- 
come Tax Act by the addition of s. 16 (3) 
under which the share of a wife or minor son 
in a partnership has to be included in the 
income of an assessee. Having that provi- 
sion in mind, a partnership deed of July 14, 
1937, was executed, under which the mother 
of V. H. Desai was substituted for his wife 
and minor son, and she was given four and 
a half annas. ‘That is to say, the five annas, 
which had previously been divided between 
the wife and the minor son, were distributed 
‘s to half anna for V. H. Desai and four and 
a half annas for the mother, who thus be- 
came entitled to the largest share in the firm. 
It is, of course, not disputed that the object 
of the alteration was to avoid the effect of 
s. 16 (3), Income Tax Act. 


On an application to register the firm, the 
Income tax Officer refused registration on the 
ground that the partnership: deed produced 
was one prepared only to avoid what he calls 
‘ proper taxation” owing.to the operation of 
the new s. 16 (3).of the Act. That is nota 
good ground for refusing to register. I clo 
not like the expression “proper taxation.” 
Taxation is either legal as falling within the 
terms of the Taxing Act, or non-existent. As 


has been pointed out many times by this and 


other Courts, anyone is entitled to so con- 
duct his affairs within the law as to avoid in- 
cidence of taxation, and if a man finds that 


‘he will suffer less in taxation: by carrying on 


business in partnership with : his mother 
rather than his wife he is entitled to select 
his mother. Butthe partnership must be a 
The Assistant Com- 
missioner, no doubt, appreciated that the 
Income-tax Officer had not put his -case on 
the right ground, and he called. for the:books 


-of the alleged - partnership and. came tó the 


conclusion that there was ;no: genuine:part- 
nership, and with the conclusion the- Com- 
He relies on the-fact that 
a large cash balance of nearly a lakh and a 


“hall existed in this partnership in 1937, which 


made it unnecessary to secure a new financ- 
ing partner, and that it is not proved that 


‘the mother has in fact brought in any capi- 
-tal, nor is it proved-that she had any capital 


to bring in. I think he might also have reli- 


-ed on other evidence of a negative character 
namely; that there was no evidence that the 
“mother knew anything about the business or 
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had assisted in the conduct of the business 
many way. Theconteéntion of the assessees 
is that the evidence produced before the*As- 
sistant Commissioner was not such as could 


possibly justify him in refusing to register - 


the firm. 

By s.26-A, Income Tax Act, application 
may be made to the Income-tax Officer on be- 
half of any firm, constituted under an ins- 
trument of partnership specifying thé in- 
dividual shares of the partners, for registra- 
tion for the purposes of the Act, and then 
under sub-s. (2) rules may be made. Under 
the rules, which were in force down to April 
1, 1939, it is provided in r. 2 that any firm 
constituted under an instrument of partner- 
nership specifying thé individual shares of 


the partners may register with the. Income- , 


tax Officer the particulars contained in the 
instrument. Then it is provided, that the 
application must contain certain particulars, 
including the names of the partners in the 
firm with the shares of each inthe busi- 
ness. Then r. 4, provides that on the prô- 
duction of the original instrument of partner- 
ship or on the acceptance by the Income-tax 
Officer of a certified copy thereof, the Income- 
tax Officer shall register the - instrument and 
issue a certificate. Since the .coming into 
operation of the Income-tax (Amendment) 


Act, 1939, r. 4, has been altered, and it now. 


reads : “If, on receipt of the application re- 
ferred to in r. 3, the Income-tax Officer is 
satisfied that there is a firm in existence con- 


stituted as shown in the instrument of part- - 


nership, then he has to register. Having 
regard to the authoritieson the old rule, I 
think that the new rule really does not alter 
the law as it previously existed: it only 
makes the true effect of r. 4, clearer than it 
was under the previous wording.” Under the 
old rule the Courts held that the Income-tax 
Officer was entitled to consider whether the 
deed produced for registration really cons- 
‘stituted a partnership as alleged. Under 
r. 2 the only person who can apply for regis- 
tration is a firm constituted under an instru- 
ment of partnership specify the individual 
shares of the partners, which must, of course 
mean specifying correctly the individual 
shares of the partners. I think it is open, 
whether under the old rule or the new rule, 
‘to the Income-tax Officer to say that the 
shares which appear in the deed are not the 
true shares of the partners, and therefore 
there is no proper application by the re- 
-quisite firm. Speaking for myself, I should 
say thatifit were shown that one of the 
partners was only a nominee of a share al- 
lotted to him or her for another partner, the 
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deed would not then specify correctly the 
individual shares. I think it must specify | 
correctly the individual and beneficial shares 
because that isa matter which is relevant 
from the point of view of the income-tax 
authorities. Ifthe Assistant Commissioner 
had any evidence before him to lead to the 


‘conclusion that the mother in this case was 


not really entitled to a beneficial interest of 
four and a half annas share, I think, he was 
-justified in refusing to register the deed. 
The only question’ before us is whether 
there was any such evidence, If there was, 
his conclusion must stand, as we are not 
sitting In appeal on the Assistant’ Commis- 
sioner, Jam not prepared to say in this vase 


‘that there was no evidence before the Assis- 


tant Commissioner on which he could find 
that this partnership was net proved to exist 
in the terms specified in the deed sought to 
be registered. The grounds on which he re- 
lies, coupled with the absence of any `evi- 
dence that the mother- really was for any 
purposs—finance, working or otherwisé—a 
partner in this firm, doafford some ground 
on which the Assistant Commissioner could 
hold that this never wasa genuine partner- 
ship, that it was a mere device to escape 
payment of income-tax, and that it was not 
an effective means of evading such payment. 
In my opinion therefore the question raised 
must be answered.in the affirmative. The 
assessees to pay costs. 


Kania, J.—In this matter an. application 
was mage for the registration of the firm for 
the year 1932-33 disclosing therein the names 
of the following persons as partners with the 
sees ‘mentioned against their names : 


. V. H. Desai 4 annas 
2. H. V. Desai (his adult son) eg A” 
3. Taramati V. Desai `’ we 4; 
4. Ratnagauri C. Munim sig, “De a 
3. Charity . 1 33 


By another deed prepared later “on; an 


dated July 28; 1936, theshares of the part- 
-ners were registered as follows : 


1. V. H. Desai (original sub-proprietor) 3 annas 
2. T. V. Desai (wife of No. 1) 2 i 
3. M. V. Desai (minor sor of No. 1) wee gs 
4. H. V. Desai (adult son of No. 1) KA OSs 

_ 5. Ratnagauri C. Munim oe ey: 
6. Nandkumar C. Munim 2 4 
7. Charity L -j 


Thereafter there came the amendment of 
s. 16 (3), Income Tax Act, in respect of 
shares standing in the name of a wife and 
minor son of a partner. On that provision 


“being made in*the Income Tax Act, a new 


partnership deed dated July 14, 1937, was 
executed. ‘The partners therein mentioned 
were V. H. Desai with three anda half annas 
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share, his mother (Vijayabai M. Desai «in 
place of T. V. Desaiand M. V. Desai) with 
four and a half annas share, and the remain- 
ing partners with their shares‘as in the pre- 
vious deed. It is net dispted that this re- 
shuffling of the shares was made becavfse of 
the amendment of the Income Tax Act. The 
Income-tax Officer, before whom the matter 
came first, rejected the partnership: deed 
dated July 14, 1937, as the motive was to get 
round the amendment. That was wrong. The 
motive of a person in making alterations in 
the mode of his doing business is no ground 
for rejecting the registration of a firm. As 
has been pointed out repeatedly, if any.sub- . 
ject could manage his business affairs as to 
pay the least tax which he might be liable to 
hb may doso provided the whole action is 
within the law. . ° 
In the present case when this partnership 
deed was put before the Income-tax Officer, 
he had to inquire under s. 26-A, read along 
with rr. 2 to 4, whether the firm constituted 
under the instrument of partnership and 
stating the particulars contained in the -in- 
strument was a genuine partnership. The 
rule, as amended by the Act of 1939, in terms 
Sives power to the income tax authorities 
to-make the inquiry and determine whether 
the deed is genuine and also whether the 
partership is constituted as stated in the 
deed. The words of old r.2 are also suffi- 
ciently wide enough to include such an in- 
quiry. The question whether the taxing au- 
thorities had the right to inquire whether 
the deed was a genuine one or not game to 
be considered in Fn re Bisweswarlal Brijlal 
(1) and a Bench of Judges held that they had 
that authority. No reference to r. 2 is found 
in the judgments there, but it is based on 
general principle of law. Rule 2, as it exist- 
ed before April 1939, in my opinion, sup- 
ports that conclusion. A number of: cases, 
which have been cited to us, show that the 
power to make the inquiry about the genu- 
Ineness of the deed is recognized and affirm- 
ed by the Courts. 
The question, then, is whether in the 
present case the Commissioner was right in 
holding that there was evidence on which he 
could come to the conclusion that the part- 
nership deed as put forth was not genuine. 
The contention involves the question whe- 
ther the statement of shares of the indivi- 
dual partners as mentioned in the deed is 
also correct. No particular reported case has 
been cited to us in which this last mention- 
ed question has been specifically- raised. It 


(1) 57 C 1336; 128 Ind. Cas. 327; AI R 1930 Cal. - 


449; 34.0 W N 363 (S B). 
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appears to me that if it is conceded that the 
Commissioner has the power to inquire 
whether the partnership deed as put forth 
by the applicants is genuine or not, it does 
-Involve a consideration whether the ‘share 
of an individual partner as mentioned there- 
in is also correctly stated or not. For ex- 
ample, if the share of a partner were stated 
to be five annas, and on inquiry and taking 
evidence the Commissioner definitely came 
to the conclusion that the share was four 
annas, the partnership agreement as put 
forth by the applicants would not be cor- 
rect, and there appears to he little doubt 
that the Commissioner would be entitled to 
hold that the deed executed by the appli- 
cants was not a correct partnership deed. 
- Partnership” as defined by the Partner- 
ship Act, and which definition is adopted by 
the Income Tax Act, is a relation between 
persons who have agreed to share the pro- 
fits of a business carried on by all or any of 
them acting for all. Itis that relationship, 
as set out in the partnership deed, which, 
the Commissioner has to determine, exists 
or not. 

Approaching the question from that point 
of view,in the present case the applicants 
stated that Vijayabai was admitted as a 
partner with four and a half annas share in 


-Consideration of capital brought by her into 


the business. That is the only ground set 
up by the applicants in support of their al- 
_legation that this lady was given’ the share. 
The Assistant Commissioner made inquiries 
about this allegation. He looked into the 
books of account. The books contained two 
entries showing the total sum of about 
Rs. 20,000 credited to her. On considering 
the other entries the Assistant Commissioner 
came to the ‘conclusion that those were 
mere book entries. It is not open to this 
Court to enquire whether that conclusion 
of the Assistant Commissioner is right or 
wrong. On looking into the evidence, which 
consists of the books of account of the part- 
nership, he held that the only ground 
alleged by the applicants for giving this 
lady this large share in the partnership was 
not proved. In arriving at that conclusion, it 
is not possible for this Court to say that there 
was no evidence. He had jurisdiction to 
hold that the only motive alleged for giving 
her this share was not proved to exist, and 
therefore in hisopinion the statement that 
Bai Vijayabai was entitled to a four and a 
half annas share in this partnership was 
not proved.. 
. Itis not the case of the applicants here 
that Vijayabai was a trustee in respect of 
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this share for Desai or for any other part- 
ner. If that case had been urged, it would 
have been inquired into, and I express io 
opinion as to what the result of the inquiry 
would have been. The applicants went to 
the Assistant Commissioner on the footing 
that a four and a half-annas share was given 
to Vijayabai as a capitalist partner. The 
Assistant Commissioner found that the evi- 
dence was not satisfactory and came fm a 
conclusion against the applicants. Under the 
circumstances it is not possible to say that 


there is no evidence for coming to the con-. 
clusion that the partnership agreement as. 


put forth did not correctly represent the 
state j affairs, and therefore the reference 
fails. 


S. : Reference rejected. 


pai andi 
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LAHORE HIGH COURT 
Civil Revision No. 943 of 1939 
January 14, 1941 
TEK CHAND AND BECKETT, JJ. 
MANAGING COMMITTEE, ARYA 
SAMAJ, CHAORI BAZAR, DELHI 
AND OTHERS—DEFENDANTS—PETITIONERS 
VETSUS 
RAM GOPAL—PLAINTIFF AND ANOTHER 
—DEFENDANT— RESPONDENTS 

Civil Procedure Code (Act V -of 1908), 0. XXXIII, 
rr. 15. 7, 5—Applicability of T. 15— Second applica- 
tion, when barred. 

Rule 15 of O. XXXIII, Civil P. C., applies only to 
those cases in which the opposite party has been call- 
ed upon to meet the application and a second applica- 
tion would be barred whether the first application 
fails on some technical grounds or not. 33 Ind. Cas. 
812 (l)and 84 Ind. Cas. 703 2), not approved. ` [p. 
719, col. 2.] 

(Case-law relied on.) 


C. R. to revise the order of the Sub-Judge, 
First Class, Delhi, dated July 1, 1939. 


Order of Reference 


Din Mohammad, J.—The question in- 
volved in this petition is whether r. 15 of 
O. XXXIII, Civil P. C., comes into play only 
when an order is made under r. 7 of O. XX XIII 
or whether it applies to those orders too 
which are made under r. 5of O. XXXIII. 
From the cases cited at the Bar, it would 
appear that the trend of authority has not 
been uniform in the matter. In Atul Chan- 
dra v. Peary Mohan 33 Ind. Cas. 812 
(1), a Division Bench of the Calcutta High 
Court held that there-was no distinction bet- 
ween an order of rejection under r: 5 and an 
order of refusal under r. 7. The learned 


Pr 33 Ind. Cas, 812; A I R 1917 Cal. 696; 20 O'W N 
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Judges further emphasized the fact that the 
contention that r. 15 applies to refusals under 
r. 7 only and does not apply at all to refusals 
under r. 5 could not for one moment, be’ en- 
tertained, for’ there was not the slightest 
doubf that all the grounds ‘in r. 5 except 
ground (a) were grounds going to the merits 
and only tò be determined by evidence. In 
Khondkar Ali v Purna Chandra, 84 Ind. 
Cas. 703 (2), another Division Bench of the 
Calcutta High Court came'to a similar con- 
clusion and ọbserved that in their view r. 15 
was imperative and laid down that’ if once 
an application was rejected or refused, the 
second application to sue in forma pauperis 
could not be entertained. They based their 
judgment on kanchod Morar v. Bezanji Edyl- 


4 ju (3), where a Division Bench of the Bombay 


* High Court had held that ala order rejecting 
the first application to sue in forma pauperis 
operated as a bar to the entertainment of 
the second application. In a recent ‘autho- 
rity, however, a Division Bench of the same 
High Court has, in a case reported in Rafen- 
dranath v. Tushtamayee Dasee (4), in spite 
of referring to Ranchod Morar v. ezanji 
Edulji (3), and the other allied cases, come 
to the conclusion that the order before them 
not having been passed under r. 7, r. 15 ‘had 
no application.: They were mainly impressed 
by the reasoning advanced in Krish- 

namoorthy v. Ramayya (5), where the learn- 
ed Judges: have held that when an applica- 
tion to sue in forma pauperis was sum- 
marily rejected by the Court under 
O. XXXL, r..9 (a) without an enquiry under 
r. ð and a. consequent order under rT. 7, a 
second application for the same purpose was 
not barred under r. 15. 

In kam Lakhan v. Kishore Lal (6), a 
Division Bench of the Chief Court of Oudh l 
held that the rejection of an application under 
r. 5 was no bar toa subsequent application 
under r. 15. In Baliram Shukul v. Sitabai 
Shukul (7), Niyogi, A. J. C., observed that 
r. 15 must be read in conjunction with r. 7 
and not with r. 5. He further remarked that 
Courts would obviously be transgressing 
their legitimate province if they attempted 
to put such a wide construction on the word- 
ing ofr. 15 as to include an order of rejec- 


a 84 Ind. Cas. 703; AIR 1924, Cal. 1039; 400 L J 
rd) 20 B 86. 


(4) 60 C 630; 145 Ind, Cas, 602; A IR-1933 Cal, 549; 
571:L J21: 37C W N 309 GRC 118. 


` (3) 50 M63; 96 Ind. Cas,” 962; A I R 1926 Mad. 875; 


5l ML J 79, 
(6) AIR 1933 ‘Oudh 534; 148 Ind. Cas. 809; 10 O W 
N 1145; 6 R O 442, 
(7) WIR 1935 Nag. 168;,157 Ind. Cas. 294; 3I NL 
R 36; 8ER N 49, 
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tion under r. 5. In Mathra Das Hakim Rgi 
v. Secretary of State (8), Mir Ahmad, A. J.C. 
has held that if a Court rejects an applica- 
tion to sue in forma pauperis ex parte on 


any of the grounds Stated in O. XXXIII, r. 5,. 


a second application 1s competent. In Mowa 
v. Sit Shein, 42 Ind. Cas. 803 (9), a Full 
Bench of the Lower Burma*Chief Court 
decided that the rejection of an application 
to sue aS a pauper on the ground that it was 
not framed and presented in the manner 
prescribed by. rr. 2 and 3 of O. XXXIII did 
not bar a subsequent application under r. 190. 
The only authority of this Court brought to 
my notice is the one reported in Bal Kaur 
v. Shib Das (10), where Abdul Raoof, J. fol- 
lowed the Lower Burma Chief Court ruling 
cited above. 

It is obvious, therefore, that the law on 
the subject is nof clear. On the one hand, it 
is contended that r..15 governs both rr. 5 
and 7, and onthe other hand, it is urged 
that inasmuch as the words used in r. 15 
are.‘‘an order refusing to allow the appli- 
cant to sue as a pauper and that as these 
words fave been used only in sub-r. (3) of 
r. 7, r. 15 governs r. 7 alone and: has no ap- 
plication to an order of rejection made under 
r. 5. There is much to be said for the view 
expressed in the Calcutta judgment that 
some of the clauses under r. 5 go to the 
merits of the caseand that consequently an 
order of rejection under r. dis covered by 
1. 15, but the other contention too is not 
devoid of force, that is, that if an application 
is rejected merely for a defect in form as 
provided in cl. (a) of r. 5, it will bê unjust 
to bar subsequent application. From some 
of the judgments reviewed above, it would 
appear that almost all the Courts have unani- 
mously held that an order undér 1. 5 (a) is 
not covered by r. 15. There is however, no 
distinction in the Code itself and the ques- 
tion is that if r. 19 does not apply to an 
order under r. 5 (a) why it should apply to 
an order under cls. (b) to (e) of the same rule. 
There being no authoritative pronouncement 
of this Court on this matter, and in view of 
the apparent conflict of authority in other 
High Courts, I consider that this is a fit 
and proper case to be placed before a-larger 
Bench. I accordingly forward this case to 
the Hon’ble Chief Justice with a recom- 
mendation that it may be referred to a Divi- 


sion Bench. 


(8) AIR 1937 Pesh. 85; 173 Ind. Cas. 647:10 R 
Pesh. 51. En og 


(9) 42 Ind. Cas. 803; AIR198LB 86:9L B.R 
93(F B} >>> Deas : 


). 
(10) IL 151; 56 Ind. Cas. 207; A I R 1920 Lah. 327; 
160 P LR 1920, a a 
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Mr. Mela Ram Agarwal, for the Peti- 
tioners. 


MrsMadan Mohan Kapur, for the Res- 
pondents. | 


Order of the Division Bench 


Beckett, J—One of the respondents 
applied to one of the Subordinate Judges at 
Delhi for permission to sue in forma pau- 
pervs. The application was summarily reject- 
ed under O. XXXIII, r. 5 (6), Civil P. C., 
after the applicant had been personally exa- 
mined, on the ground that he was not a 
pauper. Later on, the applicant made a 
second application which was heard by an- 
other Subordinate Judge. The time notice 
Was issued to the other side and permission 
was granted after evidence had been taken. 
Against this order one of the defendants pre- 
sented ae petition for revision on the ground 
that O. XXXII, r. 19 isa bar to the enter- 
tainment of the second application. The 
petition has been referred to a Division 
Bench because-there is some conflict of autho- 
rity on the question whether 1. 15 applies 
only to cases in which permission has been 
refused after the issue of notice under r. 7 
of the same order, or applies also to cases in 
which the application has been summarily 
rejected under r. 5. Rule 15 lays down that 
an order refusing to allow the applicant to 
sue asa pauper shall be a bar to any sub- 
sequent application of the like nature by him 
l In 
Atul Chandra v Peary Mohan (1), a Division 
Bench of the Calcutta High Court held that, 
for the purposes of this rule, no distinction 
could be drawn between an order of rejec- 
tion made under r. 5 and an order of refusal 
passed under r. 7. The same view was taken 
by another Division Bench of the same Court 
in Khondkar Ali v. Purna Chandra, 84 Ind. 
Cas. 703 (2). In the second case, reference 
was made to Ranchod Morar v. Bezanji 
Edulji (3), where an order of rejection was 
held to bar a second application under the 
old Code; but in that case it was held that 
the order was in fact an: order of refusal 
after enquiry, although it was expressed as 
an order of rejection, so that the decision is 
not really one on the same point. 


More recently, the trend of the authori- 
ties has been in the opposite direction. In 
fajendranath v. Tushtamayee Dasee (4), 
the Calcutta High Court has itself held that 
an order rejecting an application without the 
issue of notice does not operate as a bar to a 
subsequent application. The same view has 
been taken in ‘Chattarpdl Singh v. Raja 


| 
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kam (11), Ranchod Morar v. Bezanji Edulji 
8), Krishnamoorthy v. Ramayya (5), and 
others. It has also been taken by this Court 
in Bal Kaur v. Shib Das (10). No sufficient 
ground has been made out in this case for 
adopting a different view. The word ‘rejec- 
tion’ is a well known term used in connec- 
tion with the admission ofa plaint and in- 
volves quite different consequences from an 
order dismissing a suit. In O. ASAT , a 
similar distinction appears to have been 
drawn between the réjection of an applica- 
tion before issue of notice to the other -side 
and the final refusal to allow a person to sue 
as a pauper after notice has issued. The re- 
jection of a plaint on some technical jground 
does not bar the presentation of a fresh plaint 
after the defect has been rectified, and there 
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jected for a second time if it had originally 

een rejected on the ground that it failed to 
disclose a cause of action: and the second 
plaint was no better in this respect. In such 
cases however it-is not necessary to hold that 
theepresentation of the second application is 
barred by the operation of r.15, so that the 
Court hag ne jurisdiction to deal with. it, for 
the second rejection can be based on general 
grounds, applicable to all classes of work 
with which a Civil Court may have to deal, . 


"Moreover although an application may have 
‘to be dismissed on the face of it on some 


ground relating to the merits, this may : 
merely be a matter of bad drafting’, and 
there isno reason why the applicant should 
not be alllowed to present a second applica- 
tion if notice has not been issued to ¢he 


is no reason why the Legislature should havee other side. As it stands. r. 15 appears to. 


intended that the rejection of a petition on 
similar grounds under O. XXXIII, x. 5 should 
operate differently. | 

Most of the decided cases relate} to the 
rejection of a petition on some technical 
ground. A distinction is sought to be made in 
the present case on the ground that the order 
of rejection was one passed on the merits and 
it was contended that in such circumstances 
the order.should operate as a bar ‘to the 
presentation of a fresh application. A similar 
distinction was drawn in Atul Chandra v. 
Peary Mohan (1), in which the original peti- 
tion had been found to contain false state- 
ments designed to conceal the fact that the 
petitioner was not a pauper. With all res- 
‘pects however it seems doubtful whether it 
is possible to hold as a mere matter of inter- 
pretation that the words: “an order refusing 
to allow the application to sue as a pauper” 
in r. 15 could be intended to exclude only 
those orders of rejection under r. 5 which 
were passed on purely teehnical grounds 
but not to exclude orders of rejection! which 
in any way affect the merits of an applica- 
tion. 

The only ground for drawing such la dis- 
tinction would be that the Courts ought- not 
to be inconvenienced by the repetition of 
applications which have been found:!to be 
not merely defective in form but have in 
fact been found to be false; but it is not ne- 
cessary to suppose that any such unfortu- 
nate effect would follow from holding. that 
r. 15 does not apply to orders of rejection 


generally. Ifa rejected application is-again- 


presented in Court for the purpose of hav- 
ing earlier order reversed on the’ same 
ground, it can be summarily rejected in the 
same way that a plaint might have to ‘be re- 
(11) 7 A 661; A W N 1885156 (F B) | 


apply only to those cases ‘in which the op- 


. posite party has been called upon to meet 


the application and itis not considered de- 
sirable that they.should be put to the same 


trouble again, whether the application fails 


on some technical grounds or not. 

In the present case, the originaleapplicg- 
tion was rejected after the applicant had 
been examined with reference to some pro- 
perty to which he had succeeded or might 
have succeeded in the past, but which he 
had no proper opportunity of showing that 
he had not at that time eunder his control: 
There is thus no necessary reason for sup-. 
posing that the present application may. not’ 
have been presented in good faith. “For the. 
reasons given above, we consider that the 
Subordinate Judge had jurisdiction to enter- 
tain the present application, and whether 
that application should be at once dismissed 
as merely repetition or not was a question 
for him to decide. On the other hand, it 
seems doubtful whether he fully appreciated 
the nature of the jurisdiction: which he was 
called upon to exercise. Before allowing the 
application to sue as pauper, he dealt with 
the matter entirely as if it were res integra, 
and accepted the applicant’s statement with 
regard to his pauperism. If a second appli- 
cation can be accepted in this way, afier 
previously having rejected on -the merits, 
this would mean that persons wishing to 
sue without payment of court-fees, whose ` 
applications have been summarily rejected 
on the merits, will be tempted. to put in a 
fresh application whenever there is a change 
of presiding officer, merely in the hope of 
obtaining more favourable orders. For these 
reasons, we set aside the order of: the Suh- 
ordinate Judge allowing the application for 
pauperism and direct that he should hold a 
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fresh inquiry, in which the applicant should 
be required to give some fuller explanation 
with regard to the property to which “there 
is reason to suppose that he might possibly 
have succeeded. The parties have been 
directed to appear before the Senior Suberdi- 
nate Judge on February 10, 1941. The 
‘stamp on the revision will be refunded. 
‘Other costs to be costs in the proceedings. 

S. ` Order accordingly. 
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were two out of four brothers and that thére 
was a dispute about property between them. 
In particular there was a dispute about pos- 
session over Plot No. 637 in which the fami- 
ly had tenancy rights. There were suits be- 
tween Rasul Khan and Ajaib Khan... In 
the course of one of these Ajaib Khan claim- | 
ed that- he was in possession of Plot No: 637 

and a decree was passed in his favour: This 
decree was upheld in this Court. Eventu- 
ally on the date when the incident is said to 


ee. have taken place, that is, on July 14, 1939, . 
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~ e ALLAHABAD HIGH COURT 
. Criminal Appeal No.-184 and Revision 
Š No. 523 of 1940 
March 24, 1941 
T  - + ALLSOPAND BAJPAI; JJ. 
NASIR -KHAN AND oTHERS—APPELLANTS 
a Versus l 
EMPEROR— RESPONDENT ; 


Criminal trial—Private defence—Plea of—Onus 
_.Criminal Procedure Code (Act V of 1898), s. 439 
—Sentengge—Reduction of—Inierference with trial 
Churt’s discretion—Sentence—Enhancement of—Ap- 
plication for, by private complainant—Acquittal— 
Power of High Court to convert it into conviction— 
“Power to order re-trial. 

Person relying on the plea of private defence must 

prove that heactedin the exercise of that right. 
- Sentences are a matter of discretion and where they 
-are not disproportionate with the seriousness of the 
offence the Appellate Court will not interfere with 
“them. ; 

Though the High Court should generally be very 
‘loath to enhance sentences on the application of a 
private complainant, yet there might be cases in which 
.@ complainant or some other person might bfing some 
matter to the notice of the Court and the Court would 
-come tothe conclusion that the interests of justice 
.generally would be served by an enhancement. i 

The High .Court has no.power to convert a 
-sentence of acquittal into.one of -convictions It can, 
* of course, order-a re-trial, but it would do so only if 
-there was’ some defect in the proceedings which would 
lead it tothe’conclusion that the persons acquitted 
had never been properly tried at all. It will not order 


-are-trial merely because it did not agree with the de-- 


eision of the Court below. 


; _'Cr. A. and R. from an order of the Ses- 
-sions Judge, Banda, dated February 15, 1940. 


Mr. E. V. David, for the Appellants. 

Mr. Shah Habeeb, for the Respondent. 

The Assistant Govt.-Advocate, for the 
‘Crown. i 

Allsop, J.—This is an appeal by Nasir 
Khan, Ahmed Khan and Kallu Khan alias 
. Kaluta, who-have been- sentenced to rigor- 
‘.ous imprisonment for a period of five years 
each under s. 304 read with s. 34, I. P.C. 
for causing the death of one Ismail. It 
"appears that Ajaib Khan and Rasul Khan 


AN 
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*a Jt. is said that Ismail, Ishaq and others 
‘were ploughing a field when the appellants 


and some. of their associates came up and 
attacked them with lathis. There can be 
no doubt—indeed it is admitted—that there 
was a fightin the course of which Ismail 


erecelved a blow on the head which resulted 
„in his death and Ishaq and Sana-ullah were 
: injured. .dtalso. appears that the appellants 


received injuries in the course of the same 
fight.. The prosecution have, therefore, es- 
tablished all that it was necessary for them 
to establish, that is, that the three appellants 
took partin a fight in the course of which 
Ismail received fatal injuries. The defence 
was that the appellants were acting in exer- 
cise of the right of private defence. Itis 
sald that they were ploughing in the field- 
when the others came up and attacked them. 
‘The learned Judge has found in favour of 
the prosecution. It is not.to be forgotten 
that the burden was on the appellants to 
prove that their action was justified by the 
right of private defence. It seems that: 
Ajaib Khan had been claiming to be in pos- 


‘session of this plot for many years and that 


the litigation about it had ended in his 
favour. As the learned Judge says, it is 
not likely that he gave up possession. The 
evidence of the witnesses for the prosecution 
is quite as good as that of the witnesses for 
the detence. and it seems to us that the ap- 
pellants failed to establish that they were 
acting in exercise of the right of private de- 
tence. They are therefore guilty and were 
rightly convicted. 

It has further been urged that the sen- 
tences are too severe. We do not say that 
we might not have passed lesser sentences 


_ ourselves, if the case had originally been.be- 


fore us, but sentences are a matter of discre- 


_tion and we do not think-that they are- so 


disproportionate in this case with’ the’ seri-. 
ousness of theoffence that we should inter- 
fere with them. There seems to be very little 
doubt that the appellants who were the sons 
of Rasul Khan were attempting to seize 
possession of his field in spite of the fact 
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thatthe Courts had decided against them. 
Whatever else may, have happened,, this fact 
at least is certain that one man died 4s..a 
result of the action of the appellants. We 
do not think we'should do anything. to en- 
courage the belief that attacks: with lathis 
. which; resuļt in death are matters of ‘little 
importénce. The result is that the-appeal 
fails and is hereby dismissed, | 

_ We have also before us an application by 
Ajaib Khan asking us to enliance the sen- 


of four persons who were- tried at the-same 
time as the appellants. Our brother Braund 
when he issued notice of this application re- 
marked that it struck him asa little shock- 
ing that private .revisions should be enter- 
tained at the instance of disappoihted com." 
plainants tu enhance sentences, but he under: . 


stood that it was not uncommon Heré. The: 


position, of .course, is that a person who 
makes an app?ication in revision is not ask- 
ing the. Court’to adjudizate upon ‘any rights 
which ‘he claims. He. has no rights. Any 
person can bring, any matter to the notice 
of this Court and‘the Court én’ interfere if 
it wishes to do so within the powers given 
to it. We agree with our, leafed brother 
that the Court should’ generally be very 
loath’ to. enliance ‘sentence on, the applica- 
tion ef a>private'complainant, although there 
might -be. cases, in ‘which a complainant or 
some other person might bring some-matter 
to the ‘notice of the Court and the. Court 
would come tothe conclusion that the in- 
terests of justice generally would be served 
by an enhancement. In the present case we 
see no reason at allto interfere by enhanc- 
ing the sentences. As for that part of the 
application paying that the orders of ac- 
quittal shouldbe set aside, it is sufficient for 
us ‘to say that we have no power which 
allows to convert a sentence. of acquittal 
into one of-conviction, . We.could, of course, 
order a re-trial, but we would do so only. if 
there was some defect’ in the proceedings 
“which would lead us to the conclusion that 
the persons acquitted had never been pro- 
perly tried at all. We would not order a 
re-trial’ merely- because we thought:that we 
did not agree with the decision ‘of “the 
Court’ below. The application in ‘revision is 
rejected. a M Ni; 
ae Appeal and Application 
D’ T dismissed.: 
eoo B ` 
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‘tences of rigorous imprisonment for a period... 


of five years and to set aside the acquittal: : Para. 89—Rule in—Rule, if a statement of légal pre- 
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“Appeal from the Lahore High:Court 
Sodan > May 5,194. °° ki 
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COMMITTEE or MANAGEMENT cr’ 
i GURDWARA, PENJA SAHIB .-- 
“AND ANOTHER—-APPLLANTS “` 
; VENSUS ` ` Hi i 
‘LIEUTENANT SARDAR MOHAMMAD 
«NAWAZ KHAN: AND OTHERS— RESPONDENTS 


S Religious endowment—Dedication by user— Burden 


“of proof — Custom (Punjab) — Rattigan’s Digest—. 


‘sumption—A pplicabiliiy to dehri of udasi shrine. — 
Where the’ original right .in the land in suit is with 
the proprietary.“ body, burden lies heavy on the “party 
who asserts tó prove dedication by user of the whole 
area to the purpcses of the shrine. [p. 725, col. 1.]® 
That the right of occupation but not the proprietor- 


ship has been dedicated is not aneim possible position as ~ 


+ 


a matter of law. . 


buildings the case of dedication by userin respect of 


houses occupied by sadhus and attached to the udasi: . 


shrine known as-‘Dehri Baba Than Singh” situated in 
the village of Kot Fateh -Khan in Attock, District of 
the Punjab, failed. [p. 726, col. 1.] , ©, et 
Paragraph 89 of Rattigan’s ‘‘Digest of Civil Law 
‘for the Punjab” whi-h says that all property acquired 
by ‘individual members ‘of a religious fraternity be- 
longs, as a general rule, to the religious institution to 
which they are attached, is not really put forward'as a 
statement of any legal presumption ; though it uses the 
words “general rule” it -is’ not he statement ofa tule 
but of something which has been found by ‘enquiry to 


be true of most fraternities.“ “If it were intended as the 


statement of a legal: presuinption, based upon a general 


custom of the Punjab, in view of:the wide sweep ofthe ` 


. proposition and of the importance - of , presumpbiong in 
ndia; there should be ample authority for -it,- which 


Held, on facts after -considering the evidence that : 
“ Save as regards the samadhs themselves and the langar 


does not exist. Ascetics-and religious institutions exhibit 


~ great diversity of character and udasis in particular. 
In any case to presume that 


conform to no single type. 
a particular udasi shrine followed a certain ‘practice 
because on a count-of all religious institutions through- 


out the Province the practice was found to obtain in a. 


majority of the cases is a course of reasoning-unwarrant- 
ed by principle or authority. To such an institution a 
tule not collected from its own constitution ‘or practice 
as proved in evidence-should not be applied. Of ‘this 


‘rule-in the “Digest” it may be further Said ‘that tinless,: 
it be written large in the conduct and history of the. 


“fraternity” ‘the greatest doubt is thrown upon it. 
Tota Puri v. Padam Puri (8), explained ‘and dis- 


tinguished Greedharee Doss v. Nundokissori Doss (4), . 


referred to. - < , A 

Held, consequently that the rule could not be applied 
to the houses. occupied by sadhus in the dehri attached 
to the wdast-shrine known as “Dehri Baba Than Singh”, 
situated in the village of Kot Fateh Khan in the Attock 
District of the Punjab. f a P 

Mr. W.. Wallach, for the Appellant. 


Messrs. J. M. Gover, K, C. and J. E. God. 


. frey, for the Respondents, 


Sir George-Rankin.—The dispute in this 
case relatés to 'an area of 28 kanals and.] 


marla (nearly three ‘acres) situated in the 


‘Village of. Kot Fateh’ Khan in the ' Attock 


+ 
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District of the Punjab. Wilhin this area 
lies the tomb (samadh) of a Hindu ascetic 
Baba Than Singh who is said to have died 
in or about 1793. This tomb has long been 
held in veneraticn and had become a Udas« 
chrine (dehri or deri) before the Punjab ' 
came under British rule. The écmb of his 


„disciple Chet Ram lies near to that of Than 


Singh, but the religious institution is known. 
as the Deri Baba Than Singh. It would 


appear to be in enjoyment of one if not two’ 
Jjagirs or assignments of revenue dating 


from Sikh times. At its head there has been 
a long succession of mahants and in the 
area now in question have livedthe sadhus 
connected with the institution as well as the 
mdhant. A langar or free kitchen with 
certain buildings attached thereto has also 
been maintained there. The various com- 


‘pounds or closes comprised in the area are 
referred to in the judgments and decrees of 
the Courts in India as ihatas Nos. 179 to 

“ 230,ethese being the numbers given to them 
in the khasra abadi register of 1862 at the 
first regular settlement. 


. The village is said to have been founded . 


in the 16th century by an ancestor of the 
first respondent Lieutenant Sardar Moham- 
mad Nawaz Khan (herein called the res- 
pondent). Its inhabitants, apart from those 
connected with tht shrine, are Muslim culti- 
vators and one or two kamingsi.e. g., the black- 
smith, the carpenter: - At the first regular 
settlement in 1862 the proprietors consisted 
of a number of members of the respondent’s 
family, but in or about 1882 a partition was 
made between three branches of the family. 
By this the 
portions 
Bala and Abadi Deri Baba Than Singh. 


village was divided into three. 
called Abadi Kot Khas, Abadi Kot 


This last portion was included in the share’ 
which fell to the respondent’s predecessor. 
It includes the land in suit which is sepa- 
rated from that part of the village Kot 
Khas in which the cultivators and kamins. 
live by some 30‘yards or more of cultivated 


land. 


The respondent was a minor when in 
1903 he succeeded to the property on the 
death of hisfather, and from 1903 to 1924 
the Court of Wards was in charge of his 
estate. Since 1924 the respondent has had 
the management of hisown property and 


has asserted rights as proprietor of the vil- - 


lage over the area in question which are 
now contested by those. injerested In the 
shrine. Itisnot now disputed by the res- 
pondent that the sites of the two samadhs 


| must -be treated ds having been dedicated 


to. the- religious “institution and that” the’ 
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langar buildings kelong to it permanently. 
But he contents the appellants’ claim on be- 
half of the shrine that the whole area of 28 
kanals and 1 marla together with the vari- 
ous houses thereon isin the same position 
as the samadhs, and that he has no rights in 
it; as also their claim that insany event 
the right of occupation is vested in the shrine - 
and continues so long as the shrine exists. 
He claims moreover certain rights by vil- 
lage custom in the malba or materials of 
which the houses are built, which rights are 
denied by the appellants. 

These matters came originally hefore a tri- 
bunal constituted under the Sikh Gurdwaras 
Act (Punjab Act VIII of 1925). An applica- 
tion having been made to have the shrine 

declared to be a Sikh Gurdwara, the mahant 
objected that it was a Udasi institution and 
not within,the Act. The respondent by peti- 
tion dated April 25, 1931, objected that the 
area claimed as belonging to the institution ` 
was his sole property; that he was the 
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owner of the malba of the houses and build- 


ings, and that their sites reverted to him if 
a non-propriétox’occupant died chidless, or 
abandoned the building, or alienated it 
without his permission. In effect his claim 
was to treat the mahant and the sadhus.as 
non-proprietors occupying separate houses 
with permission of the proprietors and sub- 
ject to the rights which the custom of the 
village gave to the proprietor. The mahani s 
objection at first succeeded but in March, 
1935, it was compromised on appeal to the 
High Court and the institution was declar- 
It thus became 
necessary to decide the various matters rais- 
ed by the respondent’s petition and the 
Tribunal received oral and documentary 
evidence thereon in considerable quantity. 
On November 18, 1935, the Tribunal by a 
majority determined that— 

“the petitioner is owner of the sites of thatas 
Nos. 179 to 230 but as long as the shrine exists 
there is no right of reversion in favour of the peti- 
tioner ; it has aright of occupation of the whole area 
of 28 kanals 1 marla and there is no right of 
reversion, infavour of the petitioner, of the sife or 
malba of any house over this area in the event of the 
occupant thereof dying issueless or abandoning or alie- 
nating the building without the permission of the pro- 
priestor.” ; 

Apart from the two samadhs and the 
langar Hilton, J., the President of the Tribu- 
nal dissented from the decision of his two 
colleagues save as regards the declaration of 
the respondent's ownership. On appeal to 
the High Court Coldstream and Blacker, 
JJ. agreed with Hilton, J. The High Court’s 
decree of July 16, 1936, declared the peti- 
tioner (the present respondent) to be the 
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owner of the sites of thatas Nos. 179 to 230 
“except the sites of the two gurdwaras Dehri 
Bhai Than Singh and Dehri Bhai ` Chet 
Ram”; and also to be entitled’to-the malba 
of the superstructures situated on the dis- 
puted areasin the event of the occupant 
therevf dying issueless or abandoning or 
alienating the building without the proprie- 
tor's permission. F'rom-this-lasé declaration 
however they excepted the superstructures 


ofthe “gurdwara” and of the langar and“ 


the buildings appertaining thereto. 

Neither of the Courtsin India has taken 
the view,.for which the appellants contend, 
that the area in dispute has asa whole become 
dedicated to the shrine soas to make an end 
of the respondent’s ownership therein.” But 
the two members of the Tribunal who were 
in the majority considered thatthe right of 
occupation, whether or not givenat-: differ- 
ent times to individual sadhus, was given to 
the institution, which occupied the various 
houses . through them as*its members. 
Rai Buhadur Lala Dwarka Pershad said 
in his judgment that “it was‘a casé‘of dedi- 
tion by. user’; also. It is the. shrine that 


has the right of occupation over this whole- 


area of 28 kanals and so long, as it exists 
there is no case of reversion to the Sardar.” 
The;xöther member, Sardar Man Singh; 


added: ‘that: as the sadhus were:all ascetics. 


whatever they acquired was for and òn behalf 
of the dehri and not for themselves. For this 
he vouched as authority para. 89 of Rattigan’s 
“Digest of Civil Law for the Punjab.—” 
89. All property acquired by individual 
members of a religious fraternity belongs, as 
a general rule, to the religious institution 
to which they are attached. - TUA 
The papers prepared in 1862 at the first 
regular: settlement were prepared before the 
village had been partitioned and at a time 
when there were a considerable number of 
proprietors. The khasra abadi registered 
(a list of inhabited sites) and the map of 
1862 disclose some sixty “ihatas” as being 
houses or arreas of land held therewith -in 
the occupation of individuals who are for 
the most part without women or children. 
The great majority of them ‘if not indeed 
all are clearly sadhus, but in two cases 
it is noticed that one house is a school and the 
other a Police Station. The sadhu in every 
case is entered in the Register as “owner” 
of the house, but too much need not be 
made of this expression. In another of these 


settlement papers—a statement of ownera’’ 


and tenents’ holdings called the muntakib 
assamiwar  khasra—the owner as distinct 
from the tenant is entered as shamilat deh 
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(village common land). | In the wajib-ul-arz , 


prepared at this time it'is stated in psta. 8 
relating to “income from cesses” :-— 

“A person who wishes tò take up residence, does 
so with our (proprietors) pe: mission. Jf a person 
dematids any help for the construction of a kotha, 
he is helped with” wood. He is entitled to reside as 
long as he Jik., Wherhe deéseris the place, hs is 
not’ entitled to sell the howss. After he has left, the 
proprietor of the place shall be entitled to malba. The 
proprietor may make abad in the kotha any person 
he likes, subject to the condition that if the former 


Teturos to the village after 2-4 years and his house is, 
in a sound condition, then he is given on his request the 


same kotha, for residence.” : | 

The only point material to the present 
case in which this differs from the ordinary 
custom (set forth in, para. 236 of Rattigan’s 
“Digest”) concerns the right to the mala 
—the latter giving to the non-proprietary 
resident a right to sell the materials of the 


house on his occupation ceasing. AN 
In 1882, -the mahant having died, a 


question arose as to the continuation by Govt. ` 


of the jagir of the village of Jassin and 
the Revenue Court required the Tahsildar of 
Fateh Jang to report on the condition of 
the dehri now in question and its langar. 
This official requested Sardar Fateh Khan a 
predecessor of: the respondent to enquire, 


and his report of June 10, 1882 (Ex. 0/31) is 


in evidence. It describes this abadi as a 
separate and importati oolony and it, gives 
the dehri a, good character, saying that its 


kitchen: mot only ‘feeds its sadhus . and 
fagirs but also way-farers and that if gives. 


each faqir one rupee per month for clothes, 
etc. The appellants also,seek to rely on. 


. Ex. 0/32 a “list of houses attached to Dehri . 


Baba Than Singh” made out—it does. not. 


. appear by whom—for, the Revenue Court on 


this occasion. This list has been treated 
as inadmissible by the High Court but, if 
it be admitted, it shows the bulk of the houses 
as having a sadhu for “owner”, though a 
number are entered as musa firkhana making 


.them appear as intended for use by way- 


farers rather than residents—an appearance 
which would make a better ‘impression upon 
any revenue Official dealing with the con.. 
tinuation of the jagir: otherwise it does 
not substantially alter the picture presented 
by the settlement papers of 1862 save that 
it shows the pakka buildings to be 16 and 
the kacha to be 42. 


At the second regular settlement of 1882 
in the khusra paimaish papers statement 
cf measurements) under the heading ‘owner’ 
in respect of: these 23 kanals 1 marla is 
the entry “village abadi”. The area - itself 
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is described as unculturable inhabited land’ . 


(abadi ghair mumkin). In the Record .of 
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Rights at the third settlement, 1905, «nd at 
the fourth, 1925, the entry “village abadi” 
is put in the columi headed ‘‘tenant’ as well 
as in the column headed “cwner” and to 
the description ghair mumkin abadi is added 
“of Debri Baba Man Singh”—which the*.res- 
pondent claims to bein recognition of the 
partition of 1882. In none of the s@ttlemenis 
after the first is there any entry in a settlement 
paper corresponding to the entry which has 
been cited with reference to persons wishing 
to reside in the village. This the High Court 


has noted, but the learned Judges following. 


a previous decision of their own Court in 
Dhuman Khan v. Gurmukh Singh (1) have 
held that it does not detract from the force 
ofthe entry as after the first settlement the 
Tevenue authorities did not concern them- 
selves with. recording rights in the village 
abadi, This is a matter of the reverue 
history: of the Province and their Lordships 
See no reason to think that the High Court 
is not correctly informed. ° 
Two matters which their Lordships do 
not- find it necessary to discuss may here be 
mentioned and put aside. The first is an 
arbitration held in 1904 by an Assistant 
Commissioner, Mr. C. F. Usborne, .in a 
dispute about the right to receive the rents 
paid for shops opened or erected in the 
‘area in suit at thg time of the Baisakhi fair. 
The award of March 2%, 1904, was that 
half the rent should be ‘faken by the res- 
pondent andthe other half by the sadhu 
in whose house the shop was putup. Both 
Sides crave this in‘aid, the respondeat pomt- 
ing to the fact that the houses were held to 
belong to the individual sadhus, the appel- 
lants to the fact that the proceedings were 
brought by the mahant. The second matter 
1s the-claim made by the respondent in 
1925 to receive hug buha-or door tax from 
the mahant Parkasha Nand under, the 
wajib-ul-arz of 1862. This claim succeeded 
before the Revenue Courts which were 
ultimately held by the Board to have ex- 
clusive jurisdiction over the claim, but 
‘doubts had baen thrown upon the right by 
opinions of the Civil Courts and the Board 
did not pronounce upon the matter. [Sardar 
Mohammed Nawaz Khan v. Bhagata Nand 
(2)].-- Their Lordships are not to be under- 
‘stood as thinking that the results of these 
two disputes are irrelevant in the present 
` “(1417 L 403: 166 Ind. Cas. 157; AIR 1936 Lah. 394; 
38-P L-R 887;9 R L345. . 
` (2) 65 L.A 301; 175 Ind. Cas. 769; A I R1938P C 
219; 19380 L R 332; 1938 A'L R 645; 11 R PC 35; 
(1938) M W N 762: 4 B R 745; 1938 O W N 715, 68 
ÖL J 36; (1938) 2M L J 323; 19388 R D 662; 40 P L 
R1040; TL R (938) Lah, 514; 32 S L R835 (P O). 


P * 


GURDWARA PENJA SAHEB V. MOHAMMAD NAWAZ KHAN (P ©) 


195 10 
case. On the contrary their view is that on 
balance they are not without weight in 
faveur of the respondent but that in view 
of more direct and cogent evidence a dis- 
cussion of them would encumber the present 
case unnecessarily. 2.3 

The respondent’s fifty-nine witnesses may 
be taken to establish that since he came of 
age in “1924 he has exercised the rights 
Claimed by him and the appellants’ evidence 
is that of late years he has done so somewhat 
harshly having hada number of the kucha 
houses demolished. On the other hand—and 
Mr. Wallach for the appellants has most for- 
cefully laid stress upon ‘this as “his main 
point—the respondent’s: evidence does not 
include anything to show that his father 
before his death in 1903 or any previous 
proprietor had taken possession of sadhus’ 
houses on their death or departure from 
the village or had otherwise exercised the 
customary rights now claimed. For the 
time (1903 to 1924) of the management of 
the Court of Wards while the respondent 
Was a minor, there is sme such evidence. 
The ,responsible ofticial who was manager 
from 1918 #6 1913 (P. W. No. 5) speaks 
to the supply of timber to a sadhu called 
Budh Prakash and says that the house of 
another sadhu called Narain Das was on 
his death, abou 1922, taken by the Court 
of Wards. The evidence of this witness 
(P. W. No. 5) as also of the assistant 
managers from 1914-7, 1917-23, and of several 
other witnesses shows that that there was 
no musafirkhana in this part of the village; 
though witnesses for the appellants say that 
the people-of Qutbal about 1917 built one 
which has been demolished. One sadhu 
Bawa Mohan Das (P. W, No. 24) fully sup- 
ports the respondent on all points but is 
much exposed to suspicion of partisanship, 
Some at least of the sadhus appear to have had 
chelas who lived with them and in some cases 
at least the chela succeeded in fact to the pos- 
session of the guru’s house at his death. The 
Witnesses called for the appellants include 
some who say in genaral terms that the 
sadhus houses were given to’ them by or 
‘belonged to the dehrt, or that the sadhus were 
living through the mahant; or that when æ 
sadhu went away the mahant got the key od 
his house and managed it, or that the mahan» 
got the sadhus’ houses repaired or that pil 
grims were put tp in the houses as the 
mahant directed But this evidence is poo. 
in quality and is wholly lacking in parti 
culars. The Mahant Bhagta Nand who suc 
ceeded Parkasha Nand in 1928 and wht 
compromised with the appellants in 193" 
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over their claim that the shrine was not a 
Udasi insitution but a Sikh Gurdwara was 
called on their behalf and said. that all the: 
kacha houses except three or four were in 
his’ possession and were the property of 
the dehri, that he used some of them for 
his servants and some as storehouses. On 
the other hand he says “I took the right of 
residence from Garib Das and also from 
Sarup Das. If a sadhu lives ina certain 
house he cannot be ousted by the mahant 
unless he does something against the prin- 
ciples of the dehri sahib but no sadhu could 
alienate his right of residence to anybody 
except the dehri sahib.” 

The general effect of the evidence for the 
appellants is that in 1889 and down to 1933 
the houses in this abadi were some forty® 
or fifty in number of which a dozen or so 
were pakka, i.e., built of masonry, while 
the rest were kacha, 1. e., of mud and stones; 
and that all, or all save three or four, had 
been demolished recently, that is about 1934. 
The Court of Wards manager says that in 
his period of office (1918 to 1923) the pakka 
buildings were the langar, the mahant's 
bungalow, the main dehri, the second dehri 
and two houses one on each side of the 
latter. Also that there were twelve kacha 
houses inhabited by sadhus most of whom 
lived there permanently but some of whom 
came and went though they had houses 
there. The papers of 1862 show some 68 
compounds but apparently the number of 
sadhu tenants holding houses is in the neigh- 
bourhood of thirty. The list, exhibit 
032, given to the ’ Revenue Court in 
1882 mentions 16 pakka and 42 kacha 
buildings. The general effect of this evi- 
dence is to show that between 1862 or 1882 
and 1920 or thereabouts there was a con- 
siderable dimnution in the number of the 
kacha houses but their Lordships are not 
prepared to go all the way with Hilton, J., 
in saying that “this fact can only be at- 
tributed to the proprietor having gained 
possession of them according to the custom”. 
If the number of sadkus for any reason 
became less, such houses, unoccupied, would 
tend to fall down and might not be re- 
paired or rebuilt by the mahant or by any- 
one else whether they belonged to the dehri 
or to the individual sadhus. < 

It appears unreasonable on the evidenc 
to doubt that the original right. In the land 
in suit.was with the proprietary body. Hence 
the first question is whether the appellants 
have proved a dedication by user of ,the 
whole of the area to the purposes of -the 
shrine. This burden lies heavy on the ap- 
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allants and.it is beside the point to show 
that the respondent’s evidence does not ex- 
clude the theory of dedication. For prac- 
tical purposes the shwine would hardly be 
treated as other than „a permanent insti- 
tution, and it is not easy to envisage. con- 
duct whieh* would show an intention to de- 
dicate the right of occupation until such 
time as the shrine should cease to exist and 


.which would yet fall short of a simple out- 


and-out dedication of the whole interest as 
in the case. of the samadhs themselves. 
But in their Lordships’ opinion the evi- 
dence falls far short of establishing that 
the individual houses of the sadhus were 
dedicated to the shrine in either sense or 
at all. The settlement papers of 1862 and 
of the later settlements, make it almost 
hopeless to challenge, as regards this abadi 
of some three acres, the proprietorship . of 
the respondent. They exclude any sugges- 
tiou that in 1862 or later the mahant had 
become entitled to the abadi by any form 
of dedication and indeed there is no trace 
of any such claim having been brought 
to notice at any ofthe settlements or hav- 
ing been taken account of at the time of 
the partition between the members of the 
proprietors’ family. Yet. the case now made 
by the appellants and pleaded in their writ- 
ten statement of July 26, 1935, is that the 
respondent “has no right title or interest . 
in the said area.” That the right of occup- 
tion but not the proprietorship has - been 
dedicated is not an impossible position -as 
a matter of law, and if “might be affirmed 
without contradicting the entries in the 
settlement papers as to the proprietorship. 
But it is equally inconsistent with the set- 
tlement papers to suppose that the mah- 
ant or the dehri sahib itself was the sole 
and quasi-permanent tenant of this area. No 
trace of such a claim can be discerned-in 
the map or khasras of 1862. The indivi- 
dual occupiers of the different houses are 
set forth in detail as the persons having 
the right of occupation. For the purposes 
of the question whether the proprietors’ 
rights in those three acres of abadi have been 
parted with. wholly or partially by way of - 
dedication to. the shrine, the particular 
custom as to malba laid down in the wajib- 
ul-arz in 1862 is only of subsidiary import- 
ance. If it be postulated for the sake-of 
argument that the case falls under the 
general custom referred to by Hilton; J. 
and stated in Rattigan’s Digest in para. 236 
the case.as to dedication is not substantially 
altered though: the claim. to malba would 
be inconsistent with the assumption made, 


726 


But their Lordships agree with the Iligt 
Court in thinking that the special custom 
is proved, and in any case they think it 
reasonably clear that individual sadhus 
minded to attach theimsélves to the shyine 
were from time to time permitted by the 
proprietors to set up for, their,own habi- 
tation kacha houses “in its neighbourhood, 
thus making it an abadi fairly enough des- 
cribed as a separate colony- a colony 
which not only enjoyed 
reputation but also had the good will 
of the respondent's predecessors such 
as Sardar Fateh Khan. The absence of 
evidence that the respondent's predecessors 
refused to allow one sadhu to succeed an- 
other in the cecuration of the houses, or 
took .away the materials’ or installed a 
different class of tenant, is sufficiently ex- 
plained by the circumstances and by the 
lapse of time and in no way warrants an 
inference of dedication whether of the right 
of gecupation or of the whole interest “In 
the land. .Such a conclusion requires to be 
supported by clear and specific evidence 
of individual transactions which require the 
hypothesis of dedication to account for 
them—all the more so that it is contrary 
to the custom recorded in 1862 and to the 
position recorded at four settlements. The 
ease of ‘dedication is not made out merely 
by evidence of neighbourly or considerate 
conduct towards a religious institution or 
by showing that small profits have not been 
churlishly exacted by the proprietor from 
persons held in, general esteem. e Nor is 
it to be miade’ out by showing that the 
sadhus dependent on the mahant got his 
-help-for repairs, or allowed him to assign 
pilgrims to them at the time of mela, or 
sought his help in other ways. As Hilton, J. 
has observed, “there is no evidence that 
the manager of the institution obtained the 
proprietors’ permission to build houses for 
sadhus.? There is moreover no foundation 
for the contention that the mahant was in 
management and control of the houses oc- 
cupied by sadhus in such sense that the 
sadhus enjoyed a sort of service occupation 
of the property of the institution. Save 
as regards the samadhs themselves and the 
langar buildings the case of dedication by 
user fails. _ 

. The appeal made to para 89 of Rattigan’s 
“Digest” is in these circumstances of no 
avail to the appellants. If it were intended 
as the statement cf a legal presumption 
based upon a general custom of the Punjab, 
their Lordships, in view of the wide sweep 
of the’ proposition and of the importance 
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of presumptions in India, would have desired 
and indeed expected ampler authority for 
it tan they have been able to discover. Of 
the two ‘cases cited as authority by the learn- 
ed author their Lordships have been able to 
examine the first, Tota Puri v. Padam Puri 
(3), and cannot find that it affirms any 
such proposition: Ascetics and religious 
institutions exhibit great diversity of chara- 
cter “nd Udasis in particular conform to 
no single type. In any case to presume 
that a particular Udasi shrine followed. a 
certain practice because on a count of all 
religious institutions throughout the Pro- 
vince the practice was found to obtain in a 
majority of the cases is a course of reason- 


ing unwarranted by principle or authority. 


„Their Lordships would be very slow to apply 


to such an institution as this dehri a rule 
not collected from its own constitution or 
practice as proved in evidence Of the 
rule now in question it may be further 
said that unless it be written large in the 
conduct and history of the “fraternity” the 
greatest doubt is thrown upon it. However, 
from the introduction to Chap. VI of the 
“Digest” and from para. 84 it appears that 
the force of such considerations did not 
escape the learned author; who insists that 
thére is no general law applicable to re- 
ligious institutions in the Punjab and 
appears to recognise in the light of long- 
standing decisions of the Board that they 
are to be governed only by customs and 
usages which they can be shown to accept. 
Thus in Greedharee Doss v. Nundokissorz 
Doss (4), a case about a Hindu math in 
Bengal, it was said by the Board “the 
only law as to these mahanis and their 
office, functions and duties is to be found 
in custom and practice, which is to he 
proved by testimony.” Paragraph 89 of 
the ‘‘Digest’”’ is not really put forward as 
a statement of any legal presumption : 
though it uses the words “general rule” it 
is not the statement of a rule but of some- 
thing which has been found by enquiry to be 
true of most fraternities. 

Their Lordships are not satisfied that the 
sadhus living in this abadi were members 
of such a “fraternity” asis contemplated 
by the paragraph; but, whether they were 
or were not, itis, in their Lordships’ view, 
established by the evidence that the houses 
in which the sadhus lived were treated by 
them and by the mahant as their own and 
not as belonging to the dehri. It cannot, 

(3) 21 P R 1874. 


(4) 11 MIA 405 (42838 W R 25 P C;2Suth. 86; 2 
Sar, 306 (PO). ' 
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in these circumstances,. be held that the 
rights which thesadhus obtained,as a result 
of their being allowed to. live in this abadi 
become enlar ved as against the respondent 
by virtue of any such rule as is put for- 
ward. , 


Their Lerdships will humbly advise: His. 


Majesty that this appeal should be dis- 


missed. The appellants will pay the costs - 


of the first respondent. The Registrar in 
taxing such costs will take note of and 
deal with any complaint made by the ap- 
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pellants as to the inclusion in the record ` 


of unnecessary documents such as those 
specified in para. 9 of the appellants’ case. 


D. `- Appeal dismissed. 


Solicitors for the Appellants :—Messrs. 
Charles Russell & Co. 

Solicitors for the Respondents eo 
Pune Pritchard & Co. 





BOMBAY HIGH COURT 
Application in Suit No. 3693 of 1932 
September 3, 1940 
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BANK or MORVI, LTD.—APPLICANT 


VETSUS 
R. P. WAGLE & Co.—OPPONENTS 

Civil Procedure Code (Act V of 1908), O. KAT, 
rr. 16, 22,11—What Court can decide under r. 16, 
stated—Eatent to which decree can be executed or 
objections to its execution, if affected by decision 
under r. 16—Decree to be revived under r. 22—Objec- 
tions of judgment-debtor to execution cannot be dis- 
posed of on any application except underr. 22—Fact 
that transferee wants to execute decree, if alters 
position 

The rule that the transferee may apply for execution 
of the decree to the Court which -passed it means that 
on the notice being issued on his application under 
O. XXI, r. 16, Civil P. O., the Court will decide if the 
applicant is the person entitled to execute the decree. 
The extent of his right and the conditions on which he 
may in fact proceed with the execution are not touched 
by this decision. Hence after the notice under O. XXI, 
r. 16 is made absolute the transferee acquires a right 
to execute the decree inthe same manner and subject 
to hie same conditions as the decree-holder himself 
ha 

Where the decree has to be revived under O. XXI, 
r. 22, all the objections of the judgment-debtor to the 
execution of the decree will be considered when the 
notice under O, XXI, r 22, is issued to him and comes 
for hearing. If the decree-holder himself were making 
the application under O. XXI, r. 11, the objections of 
‘the judgment-debtor would not be disposed of onany 
application except the one made under O. XXI, r. 22, 
and of which notice would be given to the judgment- 
debtor. The fact that the transferee wants to execute 
the decree does not in any way alter the position. It is 
only after the objections have been so decided that an 
order can be made for execution in respect of the ap- 
aa under O. XXI, r. 11. 170 Tad. Cas. 877 (1), 
re 

Expressions used in KAEN have to be read with 
the facts of that case, 
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e Mr. K. M. Vakeel, for the Applicant cae 
signee No. 2). 
“Mr. D. B. Desai, for the Opponents. 


Order.—This is application under 


©. XXI, r. 16, Civil P. 6., by the assignee of 


the decree. The decree was originally “passed 


‘in November 1924 for Rs. 15 000 payable by 


two instalments of Rs. 10,000 on February 1, 
1926 and Rs. 5,000 on February 1, 1927. 
Defendant No. 2 died on February 7, 1926. 
The decree was assigned to the first assignees 
on December 7, 1931 who in their turn 
assigned it to the second assignee on March 
19, 1935, On the decree’a payment of Rs. 100 
made on J uly 2, 1936 and another of Rs. 500 
made on February 27, 1939 are certified. 
The assignee has made his application under 
O. XXI, r. 16. From the facts it is clear that 
another application under*O. XXI, r. 22 is re- 
quired to be made before an order can be 
made for execution in ‘respect of the appli- 
cation made under O. XXI, r. 11. 

“The fact of the assignment and theright 
of the assignee to execute: the decree by 
virtue of his assignment are not disputed. 
Various objections were raised by the legal 
representatives of defendant No. 2. They 
‘are summarized in para. 2 of his affidavit 
to show cause. It is also contended that exe- 
‘gution of the decree is now time-barred and 
that satisfaction of the deeree has been effect- 
ed which is not certified on the decree. In 
my opinion the different objections raised 
against this applicant cannot be entertained 
‘at this stage. When an application: for exe- 
cution“is made by atransferee’ not being a 
person in whose favour the decree is passed 
he has to establish his title in .the first 
instance. Order XXI, r. 16 therefore requires 
that he must make an application to the 
Court that passed the decree, as distinct 
from the Court which would execute the 
decree. The rule is that the transferee may 
apply for execution of the decree to the 
Court which passed it. Although the words 
do not expressly say so, it means that on 
the notice being issued ‘on this application 
the Court will decide if the applicant is the 
person entitled to execute the decree. The 
extent of his right and the- conditions on 
which he may in fact proceed with‘the exe- 


cution are not touched by this decision. 


This fact is emphasized by the last sentence 
in the first part of r. 16 of O. XXI, which 
runs as follows : 

..and the decree may be executed in the same 
manner and subject to the same conditions as if the 
application were made by such decree-holder.” | 

It is therefore clear that by the notice 
being made absolute the Court does- not de- 
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cide how far.the decree can be executed of 
the objections, if any, to the decree being 
executed. It only decides that ‘the decree 
may be executed asif the application were 
made-on behalf of the decree-holder himgelt. 
The, reported decisions show that whilst de- 
“ eiding the application under O. KAI, r. 16, 
the Courts have heard and decided objet- 
tions to the application for ‘execution under 
O. XXI, r. 11. Bearing in mind that the 


judgment-debtor is entitled to be heard ande 


his objections decided at some stage before 
the Court permits an administrative order 
to be made on the application under O. XXI, 
T: 11, it appears that the Courts proceeded 
to d&cide the questions when disposing of 
the’ application under O. XXI, r. 16. In 
the present case the situation is different. 
On this notice being made absolute, the 
only right .which the transferee will 
acquire will be the. same as if the appli- 
cation for execution wére made by the 
decree holder. He will be permitted to 
execute the decree in the same manner and 
subject to the same conditions as if the.ap- 
plication were made by the decree-holder him- 
self. As the decree has to be revived under 
O. XXI, r. 22. all the objections of the judg- 
ment-debtor to the execution of the decree 
will be considered when the notice under 


O. XXI, r. 22, is issued to him and comes for - 


hearing. ' If the decree-holder himself were 
making the application to-day under O. XXI, 
r: 1l, the objestions of the judgment-debtor 
would not be disposed of on any application 
except the one made under O. XXI? r. 22, 
and of which notice would be given to the 
judgment-debtor. The fact that the trans- 
feree. wants to execute the decree does not 
in any way alter the position. The objec- 
tions to the execution of the decree will be 
heard and disposed of when notice under 
O. XXI, r. 22, is issued and comes for de- 
cision. In In re Jankiprasad (1), B. J. 
Wadia, J. had occasion to consider the effect 
of O. XXI, rr.-11, 16 and 17, and the learned 
Judge observed as follows (p. 544*) ; 

“In my’ opinicn the procedure tə be followed in 
making an aaa under OJ XXI,r. 16, falls under 
two heads. Thetransferee must first apply for execu- 
tion of the decree to the Court which passed it, and 
pray that the usual notices do issue. After the ob- 
jections have been heard and the notice is made 
absolute, the decree may be executed by’ the trans- 
feree -in the same manner and subject to the same 
conditions as if the application was made by a decree- 
holder. The transferee must then apply for execution 
-of the decree, under O. XXI, r. 11, specifying the 
mode or modes in which assistanee of the Court is 
required.’’ 

(1) 39 Bom.. L R 540; 170 Ind. Cas. 877; A IR 1937 
Bom. 369; IL R (19387) Bom. 691;10R B 143. 
`- -w Page ‘of 39 Bom. L. R.—[Ed.] > 
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These observations clearly show that after 
the notice under O. XXI, r. 16, is made 
absdlute-the transferee acquires a right to 
execute the decree in the sams manner and 
subject to the same conditions (which are 
the words used in r. 16) as the decree- 
holder himself had. Mr. Desai ‘referred to 
certain observations in cases where 16 ap- 
pears to be stated that the effect of r.16 is 
to bring the transferee on record. Expres- 
sions used in judgments, as- has been re- 
peatedly observed, have to be read with the 
facts of that case In spite of his best en- 
deavours Counsel has been unable to point 
oui any case in which two steps, as in the 
present’ case, had to be taken by the trans- 
feres before he 2ould obtain an oraer for 
execution, The result is that this notice 
under O. XXI, r. 16, is made absolute. The 
objections ,of the legal representatives of 
the original defendant No. 2 raised on this 
application will be considered and dealt 
with when the notice under O. XXI, r. 22, 
comes to be disposed of. There will be no 
order as to costs. 


S. ' Notice made absolute. 


ee? 


CALCUTTA HIGH COURT 
Appeal No. 1001 of 1938 

July 16, 1940 

SEN, J. 
ABDUL RAHMAN MIA AND OTHERS— 

APPELLANTS 

versus 
BALAIPADO SETT AND ANOTHER— 

RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 3, 9, s. 2 (11)—Suit by widow on mortgage on 
death of mortgagee—Her death during pendency— 
Reversioners not substituted within time—Rever- 
sioners, if legal representatives of widow—Suit held 
abated under O. XXII, r. J—Purchaser of rever- 
sioner’s interest held barred from instituting fresh 
suit. 

On the death of the mortgages his widow instituted 
a suit on the mortgage but died during its péndency 
and the reversioners were not substituted within time. 
The purchaser of the reversioners’ interest filed a 
fresh suit on the mortgage : 

Held, that on the death of the widow the right to 
sue survived and O. XXII, Civil P. C., applied. The 
reversioners were the legal representatives of the widow 
and not having been substituted within time, the suit 
abated under O. XXII, r. 9 and a fresh suit by the 
purchaser of the reversioners’ interest was barred, 
131 Ind. Cas. 93 (2), disssnted from, 29 Ind. Cas, 298 
(3), expleined. 


A. from an appellate decree of the Sub- 
Judge, 2nd Court, Hooghly, dated March 17, 
1938, i 
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Messrs. Heramba Chandra Guha and. 


Apurba Charan Mukherjee, for the Appel. 
lants. 


` Messrs. Amrendra Nath Bose and Bhut- 
nath Chatterjee, for the Respondents. 


Judgment. — Pralhad Mea executed a 
mortgage in favour of Mahadeb Shah on 
March 24, 1923. The due date of payment 
was March 24, 1925. Mahadeb died leaving 
a widow. In the year 1927 Mahadeb’s widow 
brought a suit upon the mortgage against 
Pralhad. While the suit was pending the 
plaintiff who is a creditor of Mahadeb 
brought ‘a suit against Mahadeb’s widow for 
the realisation of a sum due to him and 
attached the mortgagee’s interest before 
judgment On September 8, 1927, Mahadeb’s, 
widow died; her legal representatives were 
not substituted in her suit. On March 27, 
1928, the plaintiff in his suit against Maha- 
deb’s widow obtained a decree against the 
heirs of Mahadeb and on April 26, 1936, in 
execution of that decree purchased their 
interest in the mortgage. 
brings a fresh suit upon the mortgage. 
fendants Nos. 1 to 3 are the heirs of the 


mortgagor Pralhad and the pro forma de- 


fendants Nos.4and 5 are the reversionary 
heirs of Mahadeb. Defendants Nos. 1 to3 
resisted the suit on various grounds. The 
trial Court dismissed the suit. ‘On appeal 
this decision has been reversed and the suit 
has been decreed. The defendants appeal. 

The only ground now urged on their 
behalf is that the plaintiff cannot ‘maintain 
this suit inasmuch as his predecessors-in- 
interest who are the heirs of the mortgagee 
were barred from instituting any suit on the 
mortgage by. reason of the provisions of 
O. XXII, r. 9, Civil P. C. This ground was 
in essence taken in the Courts below ‘though 
in a somewhat different form. The conten- 
tion on behalf of the appellants may be 
summarised thus: When Mahadeb’s widow 
died pending the mortgage suit the rever- 
sioners should have been substituted as ker 
legal representatives. As this was not done 
within the time stipulated by law the suit 
abated under O. XXII, r.3 (2). They could 
not institute any frerh suit on the same 
cause of action as ©. XXII, r. 9, expressly 
forbade. the institution of such a. suit.” The 
plaintiff's purchase- took. place after the 
legal representatives had lost their right of 
suit upon the mortgage. He purchased the 
mortgagee's interest ‘subject to this disabi- 
lity. “He could not therefore maintain this 
sulit upon the -mortgage. 

On behalf of the A A KN the 
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The plaintiff now. 
De-. 


4 a ky 

729 . 
argument is this : Ore: XXII, r. 9, has 
no: application in this case. This suit was | 
by a-widow and when she died the rever- 
sioners-to the estate of her husband were not 
her legal representatives. They had a right 
of suit on the mortgage which was not ‘de- 
rived through her and was quite independ- 
ent of hef right. Such right could not be 


affected by the abatement of her: suit. 
Order XXII, r. 9, prohibited a legal repre- 


-sentative of the deceased plaintiff from 


bringing another suit‘on the same cause of 
action. The reversioners were not the legal 
representatives of Mahadeb’s: widow, and 
their cause of action was different from 
that of the widow. Order XXII, r. 9, there- 
fore could not affect their right of guit 
and there was nothing to prevent the plaint- 
iffs who derived title - fromethem from suing 
upon the mortgage. -In..my opinion, the 
view urged on behalf of the appellants 
should. prevail. When a plaintiff dies the 
stit abates for one of two reasons, viz., either 
because the- right to sue does not survive or 
if the right -survives because the plaintiff's 
legal representatives have not been substi- 
tuted within the time allowed by law. The 
abatement: for the first reason is under the 
general law and the abatement for the second 
reason reason is under the special provisions 
‘of O. XXII, Civil P. C., which says that the 
suit will abate if substitution is not made 
within time.. Now where a suit ‘abates be- 
cause the right to sue does not survive, 
O, XXII, r. 9, does not apply. That rule 
runs tbus : 

“ When a suit abates or is dismissed ore this 


order no fresh suit shall be brought on the same cause 
of action.” 


If therefore-it can be said that the fob 
to sue on the mortgage did not survive then 
there would be some substance in the res- 
pondent’sargument. Itis quite clear. how- 
ever that the right to suein this case did 
survive. The’ suit was on a mortgage exe- 
cuted in favour of the widow’s husband. 


' Her cause of action was not based on any 


personal injury to her nor was she suing 
for the establishment of any right-which -was : 
personal to her. In such cases the right’ to 
sue would not survive. ‘Here the right to: sue 
was first in the husband and on his death: it 
was in his legal representative. The: widow's 
right of suit ‘depended not on any personal 

right which she possessed independently - of 
her husband but on the fact that she repre- 
sented her husband’s estate. When she died 
the right of suit to enforce the mortgage 
certainly - did-not die with her; the “suit 
could be continued by those- persons. who 
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represented the estateof her husband. Ths 
is the view held by this Court as long ago 
as 1896 in Premmoyt Chaudhuranit v. Preo- 
nath Dhur (1). That was a suit by a widow 
for the recovery of groperty belonging to 
her deceased husband. She died pentling 
suit and the reversioners sought tobe sub- 
stituted in her place. The defendants ob- 
jected on the ground thatthe right to sue 
did not survive and that the reversioners 
were not the legal representatives of the. 
plaintiff. This Court held against the de- 
fendants on both the grounds. It held that 
‘the right to sue not being a right personal to 
the widow it survived and that. the rever- 
slonary heirs of her husband were the legal 
representatives within the meaning of s. 365, 
Civil P. C., as it then was inasmuch as the 
widow was suing asa representative of her 
husband’s estate. There can be no doubt 
therefore that this suit has abated not be- 
cause the right to sue did not survive. It 
has abated under O. XXII, Civil P. O., 
becfuse the legal representatives of the 
plaintiff have not been substituted in her 
place. “This leads us to the question as to 
who are her legal representatives. 

The argument on behalf of the plaintiff- 
respondent is that the reversionery heirs of 
Mahadeb are not the legal representatives of 
Mahadeb’s widow as they derive their title 
to the property nòt as her heirs but as the 
heirs of her: husband. It is true that the 
reversioners are not the heirs of Mahadeb’s 
widow but this does not prevent them from 
being her legal representatives. The term 
legal representatives has a wider meaning 
than the term heir. Section 2 (11), Civil P.C., 
says : 

È Legal representative means a person who in law 
represents the estate of a deceased person............ and 
‘when & party sues or'`is sued ina representative 


character the person on whom the estate devolves on 
the death ofthe, party so suingor sued.” 


Now, in this case, the widow when she 
sued on the mortgage was suing as a person 
representing her husband's estate, on her 
death the estate devolved on her husband’s 
reversionary heirs, they are therefore the 
legal representatives of the widow within 
the meaning of s. 2 (11) and O. XXII, r. 9, 
Civil P.C. That a widow suing to recover 
her busband's property is suing in a repre- 
sentative character and that the rever- 
sioners are her legal representatives was the 
view taken in Premmoyi Chaudhurani v. 
Preonath Dhur (1)to which I have already 
referred. It is true, that when this case was 
decided the term ‘legal representative’ was not 
defined in. the then Civil P. C. Iam also not 

(1) 23:0 636. 
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unmindful of the fact that there has been a 
confiict of judicial decisions as to the mean- 
inge of the term. That conflict was sought 
to beset at rest by providing a definition 
of the term in s. 2 (11) of the Code of 1908 ; 
althouh the definition is not perhaps as 
clear as it might have been it does in my 
opinion embody an acceptance of the view 
expressed in the abovementioned case as to 
the meaning ofthe term legal representa- 


tive. 


On behalf of the respondent, my attention 
was drawn to the case in Lachhman v. 
Bansilal, 131 Ind Cas. 98 (2) decided by the 
High Court of Lahore where it was held that 
the abatement ofa suit brought by a re- 
versioner to set aside an alienation by a 
widow does not bar a fresh suit for the same 


*reief by another reversioner as the provi- 


sions of O. XXII, r. 9, Civil P. C., would not 
apply to æ case of this description, Bhide J. 
expressed the view that when the rever- 
sioner died his right to sue did not devolve 
on the next reversioner and that the next re- 
versioner had an independent right of suit. 
:He then goes on to say : 

“Order XXII is confined to the question of the con- 
tinuance of the suit by virtue of the devolution of the 
deceased’s ‘right to sue’ on other persons pend- 
ing the suit. But there may be cases in which the 
surt can be continued by other persons who had an 


independent right to sue on the same cause of 
action.” 


He then notices the decision of the Judicial 
Committee of the Privy Council in Venkat 
Narayan Pillai v. Subbammal (3) where the 
Judicial Committee allowed a reversioner to 
be substituted as appellant in the place of 
another reversioner who had brought the 
appeal and had died pending the appeal and 
distinguishes it. He held the view that the 
Judicial Committee had allowed this substi- 
tution not under O. XXII but on the ground 
that the reversioner seeking to be substitut- 
ed could have been joined as a co-plaintiff in 
the suit under O. I, r. 1. He says that the 
decision of, the Privy Council “implies that 
the provisions of O. XXII as to abatement do 
nat hold good in such a case.” 

I must respectfully dissent from the view 
expressed by the High Court of Lahore both 
as regards their interpretation of O. XXII, 
and also as regards their interpretation of 
the decision of the Judicial Committee in 
Venkat Narayan Pillai v. Subbammal (3) 
Bhide, J., interpreting O. XXII, says that it 


(2} 131 Ind. Cas, 98; A I R 1931 Lah. 79;12 L 
275; 31 P L R 973; Ind. Rul. (1931) Lah. 370. 

(3) 42 I A 125, 29 Ind. Cas. 298: AI R1915 P C 
124; 38 M 406; 17 ML T 435; 28 M L J 535: 17 Bom. 
L R:468;19 C WN boti; 2 L W596; (1915) M W 
N 955; 210LJ 515 (P OQ), 
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is confined to cases when the deceased’s 
right to sue survives. He seems to make dis- 
tinction between a case where a deceased's 
right to sue survives and a case where. the 
right to sue survives. With very great res- 
pect I must say that such a distinction does 
not seem te me to be strictly logical. When 
a plaintiff dies and the right to sue survives, 
‘the right is no longer the plaintiff’s right. 
The plaintiff having died he cannot possess 
any right; the surviving right is not there-. 
fore the deceased’s right to sue ; what sur- 
vives is the right of suit and it attaches to 
the person who under the law would be 
entitled to enforce the claim upon which the 
suit was based. If the deceased plaintiff 
was suling in a representative character the 
right of suit would devolve on the person 
upon whom the estate represented by the’ 


plaintiff in the suit would devolve on the. 


death of the plaintiff, Ifthe deceased plaint- 
iff was not suing in a representative capa- 
city andthe right of suit survived it would 
devolve upon the person whoin law would 
represent the plaintiff’s estate. This seems 
quite clear from the definition of “legal 
representative” in s. 2 (11), Civil P. C., read 
with the provisions of O. XXII. In this con- 
nection itis useful to notice the words of 
O. XXII, r. 1, which are as follows: ‘The 
death of a plaintiff or defendant shall not 
cause the suit to abate ifthe right to sue 
survives.” i 


The words are “the right tosue” not the 
‘“decsased’s right to sue.” Wherever the 
right to sue survives. O. XXII will apply. 
I next turn to the interpretation put upon 
the Judicial Committee’s decision in Venkat 
Narayan Pillai v. Subbammal (3). It is 
true that in this case the Judicial Commit- 
tee substituted in reversioner in the place 
of the deceased reversioner on the broader 
ground that he could have been joined asa 
party in the suit under O. I, r. 1, Civil P. C., 
but I would indicate with great respect ib is 
wrong to say that the decision of the Judi- 
cial Committee “implies that the provisions 
of O.. XXII, as to abatement” did not apply 
to. the case under consideration. ‘Their Lord- 
ships after quoting the words of O. XXII, 
rr. 1 and 3 go on to refer to the definition 
of legal representative in s. 2 (11) and 


Say : 

Suba. 11 was embodied in-Act V of 1998, with 
the object of putting in statutory language the result 
of the decisions of the Indian tribunals. on the mean- 
ing of the woods ‘legal representative’ but itis not 
clearly worded and has already been the subject of 
criticism by at least one of the High Courts in India. 
The phraseology of sub-s. 11 in their Lordships’ 
opinion is fairly open to the contention that the suit 
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avas brought by the deceased plaintiff as representing, 


in his reversionary right, the estate of the last male 
owner, and that on his death such right devolved on 
the petitioner. They think, however, that his right 
to be substituted in place of the deceased appellant 


` rests on a broader grcund.’s 


‘Bheir Lordships go on to say that contin- ` 
gent reversioners may under O. I, r. 
be joined aX plaintiffs in a suit brought by 
the presumptive reversioner. They add : 


“ If the contingent reversioners may be joined as 
plaintiffs in the presumptive reversioners’ action, itb 


follows that onhis death the next presumable rever- ` 


sioner is entitled’ to continue the suit begun by hin. 
Their Lordships are of opinion that in this case the 
right to sue survives, and that the petitioner is clear- 
ly entitled to the order asked for.” 


In my opinion there can be no scope for 
the contention that the Lordships were say- 
ing that O. XXII, did not apply. The ofder 
made by the Lordships yas clearly under 
©. XXII. The application was for substi- 
tution under that Order and the prayer for 
substitution was granted. The ground for 
granting the prayer was thatthe right to 
sue surviyed. The presumable reversioner 
was allowed to continue the appeal, not to 
bring a fresh appeal or suit. Furfher their 
Lordships expressed the view that although 
the drafting of s. 2, sub-s. 11 was not satis- 
factory it was reasonable. to hold that the 
presumable reversioner in such a case was 
the legal representative of the deceased 
presumptive reversione® For the reasons 
given above, I must respectfully dissent from 
the view taken by the High Court of Lahore. 
The decision of the Privy Councilin Venkat 


-Naraygn Pillai v. Subbammal (3) indicates 


that in a case like the present one the. re- 
versionary heirs would be the legal repre- 
sentatives of the deceased’s widow in respect 
of the suit instituted by her on the mortgage. 
In Gandiramaswami v. Pedamunayya (4) 
which was a decision under the present 
Civil P. C., it was held that where a daugh- 
ter instituted a suit to recover her father’s 
property as his heir and died pending the 
suit the reversionary heirs of the father 
were entitled to be substituted in her place 
to continue the suit on the ground that they 
were her legal representatives within the 
meaning of s. 2, sub-s. ll. In Jadubansi 
Koer v. Mahpal Singh (5) in similar circum- 
stances the reversloners were substituted on 
the ground that the daughter who was the 
original plaintiff represented the estate of 
her father and the reversioners were her 
legal representatives under s. 2, sub-s. 1] 


(4) 39 M 382° 27 Ind. Cas. 1001; A 1R1916 Mad, 
611; 17 ML T 186. ; 
(55 38 A 111; 32 Ind, Cas. 104; A I R 1916-All. 34; 


-14ALJ 8, A 


= - 


732 


The decision was based on the dicta of their 
Lordships referred toby me inthe case, in 
Venkat Narayan Pillai v Subbammal (3). 
In this connection I would also refer to 
the Full Bench decision of this Court in 
Amar Chandra v. Shebak Chand (6). This 
case was decided before the pwesent Code 
was enacted. In the old. Code the expres- 
sion legal representative was not defined 
but the interpretation of the words by 
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Mitra, J., at p. 652* is instructive. He says :° 


“The expression ‘legal representative’ as used in 
the Civil P. O., is not confined to the heir, executor, 
or administrator of a deceased person. It has been 
held to include a person who, though not as heir, 
executor, administrator, holds an estate in other capa- 
city, Buch asa.son adopted by a widow in relation to 
the widow or a reversioner taking an estate after the 
death of a widow &c.”’ 


This view has peen embodied in the pre- 
sent Code in s. 2, sub-s. (11). The position 
in this case therefore is this: Mahadeb’s 
widow sued as a representative of her hus- 
band’s estate. On her death the right to 
sue ‘survived. The legal representative of 
Mahadeb’s widow were the pro forma de- 
fendants Nos. 4 and 5. The estate of Maha- 
deb vested in them. They did not apply to 
be substituted in time and the suit abated 
under O. XXII, r. 3 (2). Under O. KANTI, 
T. 9, the legal representatives are debarred 
from instituting a fresh suit on the mort- 
gage. ‘The plaintiff who is a purchaser of 
their interest is under the same disability. 
The suit must therefore fail. I accordingly 


dismiss the suit and allow the appeal. The 
er will get their costs through- 
out. e 

S. 


Appeal allowed, 
(6) 34 C6423; 5 OL J 491; 11 C WN 593. 
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BOMBAY HIGH COURT . 
Second Appeal No. 84 of 1940 
October 14, 1940 
Beaumont, C. J. 
ANNU BAJABA JAGADALE AND OTHERS 
— DEFENDANTS Nos. 2 to 6—APPELLANTS 
. versus 


DADU TUKARAM JAGADALE— 


PLAINTIFF— RESPONDENT 

Limitation Act (IX of 1908), ss. 6, 7, 8, 9— Aliena- 
tion by widow in 1901 and 1904—Plaintiff adopted 
by widow in 1934, after death of prior major adopt- 
ed son in 1918—Suit by plaintiff to set aside aliena- 
tion—Maintainabtility of—Practice— New plea— Point 
of law depending on question of fact not raised in 
trial Court—Cannot be raised in first or second 
appeal. | 

The plaintiff, as ason adopted by a widow in 1934, 
to her husband who had died in 1900, claimed to re- 
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cover possession of the suit property on the ground 
that alienations by.the widow made in 1901 and 1904, 
wereenot for legal necessity. Prior to plaintifi’s aa 
tion the widow had adopted a son who diéd in 1918, 
unmarried and in his twenties. The fact of. plaintiff's 
adoption was proved : i h 

Held, that since the effect of s3. 6, 7, @ and 9, Lim. 
Act, wes to bar the right of the prior edopted son to 
sue to set aside the alicaations no further right to 
sue in respect of these assignments could accrue to 
the plaintiff. 

It Would not be right in first or second appeal to 
allow a point of law to be raised, which depends on 
questions of fact which the party relying on the point 
of law has not chosen to raisa in the lower Court. 


S. A. from the decision of the Assistant 
Judge, Satara, in O. A. No. 222 of 1938. 


-Messrs. A. G. Desai and G. M. Joshi, 
for the Appellants. 


Mr. K.N. Dharap for Mr. P. B. Gajendra- 
gadkar, far the Respondent. ; 


Judgment.—This is a second appeal from 
the Assistant Judge of Satara. The plaintiff, 
as a son adopted by one Dhondai to her de- 
ceased husband claims to recover possession 
of the suit property on the ground that alie- 
nations by the widow were not for legal 
necessity The husband died in 1900, and 
the plaintiff was adopted in 1934. The alie- 
nations took place between 1901 and 1904. 
There was also an alienation in 1908 in 
favour of defendant No. 1, but he has not 
appealed and I am only concerned with two 
alienations, one in 1901 and the other in 
1904. The trial Judge raised two issues, 
which are relevant for the present purpose. 
The first is issue No.1: ‘‘Does the plaintiff 
prove that he has been duly and validly ad- 
opted by Dhondai ?” The other'is issue No. 3: 
“Is the suit barred by time?” The only alle- 
gation relating to limitation in the written 
statement was that the plaintiff'and his pre- 
decéssors had not been in possession within 
twelve years from the date of the suit and 
hence the plaintiff’s suit was out of time. 
Now, on the first issue as to whether the ad- 
option was valid, the learned trial Judge 
held that the fact of adoption was proved, 
but then he notices a legal objection raised as 
to its validitv, namely, that the widows 
power to adopt had been extinguished by a 
previous adoption of a son who had attained 
the age of ceremonial competence. On ‘that 


point the learned Judge observes : 

“It is admitted that priorto the present adoption 
Dhondai had adopted a cousin, of Dadu Tukaram, who 
passed away in 1918 unmarried in his twenties. It is 
argued that because of the ceremonial competence this 
adopted son had attained, Dhondai’s right to further 
adopt had terminated”’ : 


The learned Judge held that that point 
was not a sound one and that the widow’s 
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power of adoption had not been exhausted 
by this prior adoption.’ On the issue of limi- 
tation, the learned trial Judge held thgt so 
far as Survey No. 165 was concerned, the 
defendants had been in possession since 1917, 
and the suit was outoftime. He does not 
say why the plaintiff’s title, which only ac- 
crued in 1934, should be barred. In appeal 
the question of limitation was sought to, be 
put upon a different ground. It wag said 
that this prior adopted son had been validly 


adopted and had attained majority long ` 


after these assignments, which are challeng- 
ed and that he had a right to challenge these 
assignments, and as against him time had 
run, and that the plaintiff could not acquire 
a fresh cause of action to Set aside the assign- 
ments in respect of which time had already 
tun. The learned Assistant Judge refused 
to go into that point, because, he said, it had 
not been raised in the Court below and was 
a mixed question of law and fact. I entirely 
agree with the lower Appellate Court that it 
would not be right in appeal to allow a point 
of law to. be raised, which depended on ques- 
tions of fact which the party relying on the 
point of law had not chosen to raise in the 
lower Court, and certainly I should not allow 
such a point to be raised in second appeal. 
The difficulty, however, in the plaintiff's way 
is that the questions of fact about the prior 
adoption were raised and answered in the 
lower Court, though notin connexion with 
the issue of limitation. The defendants in 
the lower Court alleged that by reason-of this 
prior adoption and of the age attained by the 
adopted son, the right of the widow to adopt 
had come to an end, and, therefore, the 
.plaintiff’s adoption was invalid, and it was 
clearly open‘to the plair tiff on that issue to 
dispute the prior adoption, which he did not 
do. Ido not think it would make any differ- 
ence whether. the prior adopted son had at- 
‘tained majority or not. Evenifhe had not 
attained majority when he died, I think that 
the effect of ss. 6, 7, 8 and 9, Lim. Act, would 
be to bar his right to sue. It is not disputed 


that if the right of the prior adopted son was _ : 


barred by limitation, no further right to sue 
in respect: of these assignments could accrue 
to the plaintiff. 

J cannot agree with the lower Appellate 
Court that this question was not raised in 
the trial Court. The question as to the adop- 
tion was raised, and the plaintiff had an op- 
portunity of challenging the facts. As soon 
as the learned trial Judge found as a fact, in 
connexion with the issue as to the validity of 
the plaintiff's adoption, that there had been 
.a prior adoption by the widow of a son who 
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died in 1918 unmarried in his twenties, it 
was the duty of the learned Judge under 
s. 3,Lim. Act, to raise this point of limitation. 
It is true that he did not raise the point, nor 
did the parties raise it, But there was actu- 
ally an issue as to limitation, and the learned 
Judge ought to have pointed out that on the 
facts found*by him there was a ground of 
limitation in addition to the ground which 
had’ been raised in the ‘written statement. 
Had the learned Judge taken that view of 
the matter and observed that there was this 
further ground of limitation, I think he 
would have been bound to hold that the 
plaintiffs suit was barred. When the point 
was raised in the District Court, I think the 
learned Assistant Judge ought to have done 
what the trial Judge should have done snd 
said that on the facts found the suit was 
barred. In second appeal I must adopt that 
course and say that on the facts found in the 
trial Court the plaintiff’s suit is undoubtedly 
barred as against the appellants. I must, 
therefore, allow the appeal. With regard to 
costs, I think probably if this point had 
been raised in the trial Court, it would have 


been decided in favour of the defendants, 


and there would have been no necessity of 
any appeal. In my opinion, the-proper order 
will be to allow the appeal and direct that 
the plaintiff's suit be dismissed as against 


-defendants: Nos. 2 to 6, who. are the present 


appellants, and that the plaintiff pay the 
costs of defendants Nos. 2 to 6 of the trial, 
but I allow no costs of the appeal to the 
lower Appellate Court or to this Court. 


S. * Appeal allowed, 


MADRAS HIGH COURT 
Full Bench 
Civil Revision Petition No. 579 of 1937 
October 16, 1940 
Leaog, ©. J., KING AND PATANJALI 
SASTRI, JJ. l 
RAMACHANDRA (mMINoRr)—PLAINTIFF— 


PETITIONER 
SUS 


i | Ver 
SHANTARAMA (MINOR) AND OTHERS— 
DEFENDANTS — RESPONDENTS 

Limitation Act (IX of 1908), s. 20— Mortgagee 
undertaking to discharge debt due by mortgagor, as 
part of mortgage consideration —Whether authorised 
agent of mortgagor to make payment under s. 20— 
Part payment by him, if keeps debt aliv:. 

Per Leach, C. J.and King J. (Patanjali Sastri, J. 
Contra)— Where. a. mortgagee undertakes as part of 
the consideratich for the mortgage to discharge in full 
a debt due by the mortgagor he cannot be deemed to 
have authority to make a payment of interest or a part 
payment of principal. In such acase the mortgagee 
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cannot be deemed to have discretion in the matter of 
payment to the mortgagor’s creditor. His duty is to 
discharge the debt in full and he hasno authority to 
do anything else. Hence a payment’ made by the 
mortgagee cannot be regarded as a payment made by 
him as an agent of the moftgagor da uly authorised on 
that behalf within the meaning of s. 20, Lim. Act. 
Whether there is authority to make a part payment is 
2 question of fact and the decision in each case must 
depend upon the particular facts. 23 Ind. Cas. 810 ae 
approved. 121 Ind. Cas. 193 (1), distinguished. [p. 7 
cols. 1 & 2.] f 
"Per Patanjali Sastri, J.—W here a mortgagee under- 
takes as part of the mortgage consideration, to dis- 
. charge a debt due by the mortgagor, a payment made 
by the mortgagee should be regarded as having been 
- made with the authority of the mortgagor who gets 
the benefit of it by virtue of the stipulation. Section 20 
Lim. Act does not require authority to keep the debt 
alive. Theauthorization must relate to the payment 
of interest on the debtor tothe part payment of the 
principal as the case may be, and the debt is kept 
alive as the legal consgquence of such payment, irres- 
pective of the intention of the debtor or his agent. It 
is therefore not strictly relevant, and may, indeed, be 
somewhat misleading to enquire whether the person 
paying was.authorized to keep alive the debt. The 
true principle is that a man can be an ‘agent’ withjn 
the meaning of the Act, not only when he acts for a 
principal properly so called but also when he makes 
the paymept on behalf of the debtor, because: he has. 
boaind bimself by deed for value so to do. 121 Ind. Cas. 
193 (1), relied on, 199 Ind. Cas. 329 (2), and 23 Ind. 
Cas. 810 (4) disapproved. [p. 736, col. 2.) 
Civil R. P. to revise a decree of the Dis- 

trict Munsif, Kundapur, dated December 18, 
1936. 


Mr. K. SanjivaeKamath, for the, Peti- 
tioner. 


Mr. K. Vittal Rao, for the Respondents. 
OPINION 


Leach, ©. J.— his petition appeated ori- 
ginally in the list of Patanjali Bastri, J., but 
he adjourned the hearing under the provi- 
sions of r. 1 of the appellate side rules of this 
Court in order that the petition might be 
determined by a Bench. The learned Judge 
was of the opinion that the judgment of the 
Privy Council in National Bank of Upper 
India v. Bansidhar (1), called for the recon- 
sideration of the decision of this Court in 
Thinnappa Chettiar v. Krishna Rao (2) and 
of a number of earlier decisions to the effect, 
that a power to pay off a debt does not carry 
with it a power to keep the debt alive by a 
payment of interest or part payment of prin- 
cipal. The petition has been placed before a 
Full Bench at my direction under r. 6 in 
order that there may be greater freedom of 
action if necessary. 

Section 20, Lim. Act, provides that a pay- 

(1) 5 Luck 1; 57 IA]; 121 Ind. Cas. 193; A I R 1929 


P 6297,6 O WN 1136; 340 W N 145; Ind. Rul. 
(1930) P O17; 31L W 1; 32BomL R 136; (1930) M 


W N1; 510 L J- 56 (P O). 
(2) 51.1, W 453; 195 Ind. Cas. 329; (1940) 2 MLJ 
726; A I R1941 Mad 6; 14 R M 173. 
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ment of interest or a payment in part of 
principal by the person liable to pay the debt. 
or by an agent duly authorized in this behalf 
starts a fresh period of limitation from the 
date of payment, provided that the acknow- 
ledgment appears in the hand-wrtting of or 
ina writing signed by the persdn making 
the payment. In Thinnappa Chettiar v. 

Krishna Rao (2), Venkataramana Rao, J. 

pointed out that under this section the agent 


“ whose payment would keep alive the debt 


must be one who is duly authorized to, make 
the part payment of interest or principal and 
that this Court has consistently taken the 


view that a direction to discharge a debt 


does not make the donee of the power an 
agent authorized to make a part payment so 
gs to keep. the debt alive. In this connexion 
Venkataramana Rao, J. referred to Chidam- 
baram Pillai v. Veerappa Chettiar (3), Ala- 
gappa Chettiar v. Subramania Pandia 


‘Thevan (4), Balaguruswami Naicken v. 


Guruswamt Naicken (5), Ramaswami Pillai 
v. Kastnatha Iyer (6) and Subbakka v. Ven- 
kata Setti (7). 

It is not necessary to discuss all the deci- 
sions of this Court. I consider that it will be 
sufficient to state the position in Alagappa 
Chettiar v. Subramania Pandia Thevan (4) 
where the facts were very like tlie facts in the 
present case. There, a mortgagee undertook 
to discharge a debt due by the mortgagor 
and retained in his hands sufficient of the 
mortgage consideration to discharge the 
debt. Instead of paying off the mortgage he 
retained the whole of the money for nearly 
two years and then only paid the interest due 
on the debt. The question was whether in 
these circumstances, it could be said that he 
was authorized to pay the interest on the 
bond so as to keep alive the mortgagor’s lia- 
bility to the creditor. -It was held that he 
had authority to pay the debt in full, but no 
authority to make a payment of interest so 
as to bring the case within s. 20, Lim. Act. 
The learned Judges (Wallis and Sadasiva 
Iyer, JJ.) relied on Linsell v. Bonser (8) 
where the defendant, a trustee under a deed 
of composition, was instructed to tender to the 
plaintiff a part of the debt in discharge of 
the whole. The plaintiff refused to accept 

son” 6 LW 640; 43 Ind. Cas. 865; AIR 1919 Mad 


x 28 M L J 509; 23 Ind. Cas.810; AI R 1914 Mad 
1 
of 48 M L J 506; 87 Ind. Cas, 989; A I R 1925 Mad 
more (1927) M W N 356; 108 Ind. Cas. 529; A I R 1928 
ad 


(7) (1932) M W N 1193: 


(8) (1835) 2 Bivg (N sy 241; 2 Scott 399; 1 Hadgis 305; 
T U GRAN; 132 E R 95. 
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the money on this basis and it was then ten- 
dered and accepted asa payment in part. It 
was held that there was no authority for this 
and the part payment did not prevent the 
law of limitation operating. | 

In National Bank of Upper India v.. 
Bansidhar (l) the facts were these. A direc- 
tor of the bank, Bishambar Nath by name, 
induced the manager of the bank to allow 
him a large overdraft, but as the half-yearly 
audit was approaching it was deemed advis- 
able to eliminate this debt from the books. 
With this object in view the director per- 
suaded -respondent No. 1 in the appeal to 
execute in favour of the bank a promissory 
note for the amount and the bank manager 
to accept it in discharge of the overdraft. 
The arrangement between the director and 
the maker of the promissory note was that” 
the director should himself pay the principal 
and interest. Twelve months fter this 
arrangement was entered into, the director 
paid to the bank a sum cut of which the 
bank allocated Rs. 908 to the payment of in- 
terest then due upon the promissory note. 
The director had notice of the allocation and 
made an appropriate entry in his own books. 
The question which arose for decision was 
whether this payment of interest saved limi- 
tation as against the maker of the note and. 
it was held that it did. The director was 
authorized to discharge the debt due by the 
maker of the promissory note to the bank in 
respect of both principal and interest and the 
director was left to do this as it best suited 
him. He had not the money to do it there and 
then. Under these circumstances, the Judi- 
cial Committee had no difficulty in finding an 
authority from the maker of the promissory 
note to the director to pay the interest on 
his behalf as it became due. This decision 
of the Privy Council does not travel beyond 
the particular fact; of the case, and in my 
Opinion ib cannot be read as an authority 
for the. proposition that where a mortgagee 
undertakes as part of the consideration for 
the mortgage to discharge a debt due by 


the mortgagor he must be deemed to have - 


authority to make a payment of interest or 
a part payment of principal. I consider 
_ that the judgment of the judicial Committee 
- leaves entirely unaffected the decision in 
Alaugappa Chettiar v. Subramania Pandia 
Thevan (4), and the earlier decisions of this 
Court on the point. Whether there is au- 
thority to make a part payment is a question 
of fact and the decision in each case must 
depend upon the particular facts. Of course 
‘where the person who isto make the pay- 
ment is left a discretion. in' the matter his 
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principal will have to suffer the consequ- 
ences of a payment to account, if the condi- 


tions ofs 2) forthe saving of limitation are 


also complied with. 


Turning to the facts of the case now before 
us, on September 30, 1926, respondent . 
No. 1's father executed a promissory note 
in favour of the mother of the petitioner for 
a sum of Rs. 100. In 1930, the mother died 
and as the petitioner was a minor a guardian 
‘of his property was appointed. On Decem- 
ber 20, 1932 respondent No. 1’s mother as 
his guardian, his father being dead, execut- 
ed a usufructuary mortgage of certain lands 
in favour of the husband of respondent No. 2. 
The consideration for this mortgage was the 
sum of Rs 475. The mortgage-deed provid- 
ed that the mortgagee should discharge the 
promissory note executed*in favour of the 
petitioner's mother. The direction to the 
mortgagee was that he was to make pay- 
ment in full and the District Munsif who 
tried the suit out of which this petition 
arises has held that the mortgagee had no 
authority to make a part paymenteon be- 
half of the promissor so asto keep the debt 
alive. On May 29, 1933 the mortgagee made 
a payment of Rs. 8-10-0 on account of in- 
terest andan acknowledgment of the pay- 
ment was endorsed on the promissory note. 
On July 16, 1934 he mad@a payment of one 
rupee’ on account of principal and, Rs. 7-1-0 
on account of interest and acknowledg- 
ments of these payments were also endorsed 
on the promissory note. A suit was filed 
on the strument on June 18, 1936 but by 
then ib was time-barred, unless the payment 
made on July 16, 1934 could be regarded as 
having been made by the mortgagee as the 
agent of the maker of the promissory note 
duly authorized in that behalf. The Dis- 
trict Munsif held that the mortgagee could 
not be so regarded and I have no hesitation 
in concurring in his decision. There was no 
discretion given to the mortgagee in the 
matter at all. His duty was to discharge 
the promissory note in full and he had no 
authority todo anything else. He aid not 
carry out the duty of his agency but did 
something quite beyond what he was ex- 
pected to do. Therefore, the! maker of the 
promissory note was not kound by his action 
and the suit was rightly dismissed. It follows 
that in my opinion the petition should be 
dismissed with costs. 


King, J.—3} agree with my Lord that for 
the reasons which he has given this revision 
petition should be dismissed and I wish to 

-add just afew words.” Whether am agent - 
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has been duly authorized within the meag- 


ng of s. 20 to make a particular payment ‘ 


is a question of fact. Here, I take it, the 
facts are simple. There was an authoriza- 
tion in general termg to the mortgagee to 
pay off the promissory note debt. Noé¢ime 
limit was set. The District Munsif held 
thatthe meaning of this authovization was 
that the mortgagee should pay off the debt in 
full and with reasonable promptitude. The 


petitioner here can succeed, in my opinion, 


only if he can show that on these facts no 
other interpretation of the mortgagor’s in- 
structions isin law possible than that the 
mortgagee was given full discretion to 
pay,off the debt as and when he pleased. 
As my Lord has said, I do not think ‘that 
the Privy Council in National Bank of 
Upper India v. Bansidhar (1) lays down 
any such generaf proposition. On the facts 
in that case the conclusion that Bishambhar 
was authorised to discharge Bansidhar’s debt 
as and when he could was inevitable. But 
in the absence of unusual facts it appears 
to me that the plain and ordinary meaning 
ofa direction as part of the consideration 
for a mortgage to discharge a debt is a 
direction to discharge it in full and to dis- 
charge ib quickly. What are the facts here ? 
The mortgagor is in need of money and app- 
lies to the mortgagee who presumably has 
money tolend himsHe borrows Rs. 475. About 
Rs. 100 of this sum is not to be paid in 
cash, but.is to be paid to the creditor under 
the promissory note. How can it be pre- 
sumed in law that when in these cir- 
cumstances the mertgagor directs the mort- 
gagee to- pay off this comparatively in- 
significant debt, he has impliedly authoris- 
ed him to spend eighteen months in paying 
off the paltry sum of Rs. 15-110? Such a 
conclusion seems to me to be repugnant to 
common sense. J am accordingly of opinion 
that the District Munsif was entitledon the 
‘evidence to hold that the authorisation to the 
‘mortgagee was for the complete and speedy 
discharge of the debt ; and with such a find- 
ing of fact there can be no interference in 
‘revision. 

Patanjali Sastri, J.—In this case I have 
the misfortune to be of a different opinion 
from my Lord whose judgment I have had 
the advantage of reading. As the facts of the 
case are all set out in that judgment I will 

-content myself with briefly stating the posi- 
tion as I conceive it in the light of the Privy 
Council decision in National Bank of Upper 
India v. Bansidhar (1), on the question of 
authority to pay for purposes ofs. 20, Lim. 
Act.. If willbe observed that the section 
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does not require authority to keep the debt 
alive; an expression sometimes used in the 
disqussion of this question. The authoriza- 
tion must relate to the payment of interest 
on the. debt or to the part payment . of the 
principal as the case my be, and the debt is 
kept alive as the legal consequence of such 
payment, irrespective of the intention of the 


debtor or his agent. It is therefore not strictly 
relevant, and may, indeed, be somewhat mis- 


leading to.enquire whether the person pay-* 


ing was authorized to keép alive the debt. 
The question of limitation hardly enters into 
the minds of the parties at the’ time of the 


transaction from which Courts are subse: ' 


quently called upon to imply authority in, 
I refer to ` 


cases of the kind now before us. 
this because I cannot help.thinking that the 


edecision of the question has sometimes been ` 


allowed to be coloured by the supposed hard- 
Ship to the debtor of implying authority to 
pay in such cases. 


Where a debtor transfers his property in’ 


consideration either in whole or in part of. 


the transferee undertaking to discharge the 
former's liability to a creditor, I agree that 
if the stipulation is that the transferee should 
pay off the debt all at once with no discretion 
left to him as to paying it in parts,.as if_ he 
were a messenger sent with the amount’ re- 
quired to make-the payment, no authority to 


make a payment of either interest or part of 


the principle can be implied. But, if all that 
appears from the transaction is that the 
party paying has bound himself to the deb- 
tor to discharge the latter’s liability, I find it 
difficult to see, with all respect; why the case 
is" not governed by the Privy Council 


ruling in National Bank of Upper India v. | 
In that case in setting out” 


Bansidhar (1). 
the true legal effect of the transaction, their 
Lordships observe at p. 7* that ‘as between 


Bishambhar and respondent No. 1 (the deb- < 


tor) the former undertook to discharge the ` 


hability to the bank’ and, again at -p. 9*; 
‘Upon what they have already held: to be the true 
meaning and.effect of the transaction of: December 22, 
1917, it was agreed between Bishambhar and respondent 
No. 1 thatthe ,former would discharge the latter’s 
debt to-the bank in respect of both principal and inte- 
rest and it is clear from respondent No. l’s evidence 
that he left it to Bishambhar to do so. (Italics mine.)” 


" No doubt, it would appear from the facts: 
in that case that Bishambhar was not in a 


position to pay off the debt immediately, for 
that indeed occasioned the transaction there 
“In question, and that therefore the parties 
must have contemplated payment at some- 
time in future. But is the position essen- 
tially different when a transferee of the 
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debtor’s property agrees, in consideration of 
the transfer, to discharge a debt of the tyans-. 
feror? The arragement, as in-that case, im- . 
poses on the transferee, as between himself 
and the debtor, an obligation to pay the prin- 
cipal of the debt as well as the interest due 
upon it as long asit remainsunpaid. This 
obligation continues whether -the debtor 
thought the debt subsisted or not, land the 


1 


epayment by the transferee under the con- 


t 


tract reduces the liability of the debtor. In ` 


such circumstances, I:can see no reason: why 
the payment should not be regarded as hav- 
ing been made with the authority of the 
debtor who gets the benefit of it by virtue of 
the stipulation. And, viewed‘as a question 
of authority to keep alive the debt, there 
would seem to be as much ground in the case 
before the Privy Council as in this for saying 
that the contract or mandate to diseharge the 
debt did not imply a power to keep alive the 


. debt, for it is only reasonable, to suppose that 
_the debtor there also would naturally have 


-= Bansidhar (1). 


refused to allow the debt’ to be kept alive 
beyond the period of limitation. The true 
principle would seem to be what Farwell, L; 
J., deduced from Bradshaw v. Widdring- 


tion (9), in Inre Lacey Howard Lightfoot 


(10) at p. 350. The learned Judge observed : 


“I read it as a decision on the words ‘or agent’, and 
as showing that aman can be an ‘agent’ within the 
meaning of the Act, not only when he acts|for a prin- 
cipal properly socalled but .also when he makes the 
payment on behalf of the debtor, because helhas bound 
himself by deed for value so to do. (Italics mine.)’’ 


That, I venture to think, is the principle 
which their Lordships of the Privy' Council 
applied in National Bank of Upper India v. 
Bansidhar (1), where they also refer to Far- 
well, L. J.’s view of the matter. It lseems to 
me, therefore, that the broad view expressed _ 
without any qualification in Thintappa 


- Chettiar vi Krishna Rao (2), that : | 


‘‘a power to extinguish the debt would not, in our opin- 
ion, carry with it a power to keep alive the debt. Oar 
High Coart has consistently taken the view that a. 
direction or power to discharge a debt does not make the 
donee of the power an agent authorized to make & part 
payment so as to keep alive the debt,’ .* | 


referring to the earlier decisions of this 
Court to the same effect, cannot be accepted 
as correct in view of the Privy Council deci- 
sionin National Bank of Upper I ndia v. 
connection, that the decision in- Linsell v.” 
Bonser (8), does not as it seem to me with all 
respect, lend support for the above broad 
proposition as’ was supposed in Alagappa 
Chettiar v. Subramania Pandia-Thevan (4), 
. aa 2 Ch 430; 71L J Ch 627; 86 L T 728; 50 W 


(10) (1907) 1 Ch 330 (350): 76 L.J Ch 316; 96 LT 
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‘which has been followed in the: later cases. 
There was a clear prohibition .in the Eng- 
lish case to.make any part payment towards 
the debt. å 

‘Durning now to the facts of the present | 
case, the mortgage deed has not been produc- 


'ed and all that appears about its terms from 


the judgment of the lower Court is that the 
mortgagee was directed thereunder to pay 
the amount due under the suit promissory 
note. Nearly two months after the mortgage, 
both the debtor and the -mortgagee sent a 
notice (Ex. B) to the petitioner informing 
him of the mortgage and suggesting a nova- 
tion to which the petitioner, however,, did 
not agree. These facts indicate tomy mind 
that the mortgagee was not required or *ex- 
pected to discharge the debt all at once, but 
to pay it off as it suited”°him. The Privy 
Council ruling therefore applies and the find- 
ing of the Court below which relying on the 
decisions of this Court, .refused to imply 
authority in such circumstances cannot stand 
I would allow the civil revision petition with 
costs throughout. e . 
N.-S. Petition dismissed. 
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Rozerts, C. J. AND MOSELY, J. 

A. CHOCKALINGAM CHETTYAR— 

' APPRLLANT 
' Versus 


A. 5. P.S. K. R. KARUPPAN CHETTYAR 


AND ANOTHER— RESPONDENTS 

Hindu Law—Debts —Joint family firm — Debt in- 
curred —Subsequent partition—Liability of members, 
when joint and szveral—Limitation Act (IX of 1908), 
Art. 115—Hindu joint family firm—Plaintiff having 
thavani account—Subsequent partition—No evidence 
as to novation of contract—Suit on thavani account on 
refusal of co-parceners to pay—Limitation, when 
TUNS. : 
If a joint Hindu family incurs trade debts and is sub- 
sequently dissolved, (by partition) the liability for the 
debts continues against the former co-parceners several- 
ly unless there is a discharge either by payment or 
novation. Members seeking to escape liability. by 


. alleging a` novation must show'that the creditor has by 


his conduct released them from liability. [p. 738, col. 


[Case-law reviewed.] 

A joint family. firm consisted of father and sons. 
Plaintiff had thavanz account with the firm. There was 
@ partition subsequent to which the father died. There 
‘was no evidence as to novation of the original contract. 
On the sons’ refusal to pay, the plaintiff instituted a 
suit for the amount due under the account : | 

Held, that limitation began to run from the date of 
refusal and not from the date of partition. ip. 741, col. 


2.) “u ey À i P 
F. A. against the decree of the High 
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Court, in Civil Regular No. 446 of 1932, dated 


November 7 1939" ; 
-~ Messrs. Clark and Horrocks, for. the 
Appellant. 


Messrs. Hay and Jean. for *the 
Respondents. 


Roberts, C. J.—This action was brought 
by the appellant against three defendants 
the first of whom A.S. P. 8. Suboramoniam 
Chettyar is now dead. He was the father 
of A. S. P. S. K. R. Karuppan Chettyar 
who in his turn is the father of A. S. 
P. S. K. R. Avudiappa Chettyar. They 
were, all sued as members of a joint 
undivided Hindu family carrying on business 
as bankers and money lenders under the 
firm name and style of A. S. P. S. at Rangoon. 
Defendant No. 1°admitted liability to the 
plaintiff but the suit against defendants 
Nos. 2:and 3 was dismissed. Hence this 
appeal. The plaintiff’s moneys were held by 
the firm on two separate accounts. One was 
a thavani account and the plaint averred 
that there was on March 11, 1931 a sum of 
RS. 7,873-15-0 to his credit therein whilst a 
further sum of Rs. 860-6-0 should be added 
as interest up to July.10, 1932. It may be 
remarked that it appears from Ex. 2-D (1) 
that there was over Rs. 5,000 to the plain- 
tiffs credit in thise account at the end of 
1925. The other was a’nadappu account 
(which it is agreed is the same as a cur- 
rent account) and the principal sum at his 
credit therein on March 28, 1932 was 
Rs. 1,868 whilst angther Rs. 44.10-9 eshould 
be credited as interest up to August 4, 1932. 
The suit was thus valued at Rs. 10,646-15-9 
with claims for further interest. 

The written statement of the respondents 
pleaded that prior to 1926 the A. S. P.S. 
firm held in deposit moneys belonging to the 
plaintiff and subsequently the joint family 
was partitioned and the -A. 5. P. S. business 
was allotted to defendant No. 1 and: the 
moneys belonging to the plaintiff were at the 
direction and with the consent, knowledge 
and acquiescence of the plaintiff continued 
to be kept in deposit with the A. S.P.S. 
firm of Rangoon which belonged absolutely 
to defendant No. 1. It is agreed, at all 
events for the purposes of this case, that the 
joint Hindu family was dissolved in 1926. 
The debts now sued upon are pre-partition 
debts with interest credited to the plaintiff. 
Prior to that date the respondents would be 
liable to the plaintiff for whateVer sums stood 
to his credit in these two accounts and the 
sole question is whether their lability has 
been extinguished. It is conceded that it 
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has not been discharged by payment and 

therefore the question raises whether it has 

been discharged by novation that is to say 

by the substitution of some other thing for 

that original obligation out of which the “debt 

arose; in circumstances which ‘show an`’ 
animus novandi: see judgment of Bacon, V. 

C. in Wilson v. Lloyd (1) at p. 74. In Lindley- 

on Partnership, Edn. 10 at- p. 304 it is stated: 

‘Whtn, therefore, a partner has retired, and a credi- 
tor of the firm continues to deal with the continuing 
partners and such other persons, if any, as may have 
become associated with them in partnership, it is of 
great importance to ascertain whether the creditor has 
or has not accepted the new firm as his debtors in lieu 
of the old firm. If he has the retired partner’s liability 
will cease ; whilst if he has not it will continue.” 

If a joint Hindu family incurs trade 
debts and is subsequently dissolved, the 
tiability for the debts continues against 
the former co-parceners severally unless 
there is a” dicharge either by payment or 
novation. Though a joint Hindu family 
is not a partnership, Chidambaram 
Chettyar v. Mutaya Chettyar (2) the obli- 
gations of its members in this respect are 
admitted From the decision cited it is 
plain that a member of the family who 
takes an active part in carrying on the 
business after he has attained majority 
makes himself personally liable for the 
obligations of the business contracted after 
he came of age. I would also refer to 
Subramanta Aiyar v. Sabapathy Aiyar (3), 
where all the Judges were agreed that, in 
the case of a family debt, partition would 
not by itself operate to discharge a former 
coparcener. The learned trial Judge has 
said in his judgment: 

- “Asregards the written statements of defendants 
Nos. 2 and 3 it was argued that no express novation was 
pleaded in it, but what was pleaded was that the 
plaintiff knew of the partition and from his subsequent 
conduct it must be inferred that he looked j the deceas- 
ed defendant No. 1 alone for payment of hs dues. The 
plea that the moneys of the plaintiff were continued to 
be kept in deposit with the A. S. P. S. firm at Rangoon 
at the direction of and with the consent, knowledgeand 
acquiescence of the plaintiffis clear enough. Whe- 


ther it amounts to a plea of novation or not is im- 
material.” 


In my respectful opinion this was an error. 
The plea in itself would not confess and 
avoid the plaintiff’s claim unless it did amount 
to a plea of novation; and might in earlier 
days under the old system of pleading have 
given rise to a successful joinder of demurrer. 
The effect in this country would be the same, 
aw foe 16 Eq. 60 (74); 42 L J Ch. 559; 28 LT 991; 

(2) 14 R 122; 162 Ind. Cas. 184; A IR 1933 Rang. 160; 
8 È Rang. 545. 


ng. 

(3) 51 M 361; 110 Ind. Cas. 141; A I R 1928 Mad. 
657: 54M L J 126; M W N 346; 27 L W 688 
(F B). 
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namely that the plea in the written state- 
ment if sustained is.no answer to the plaint. 
The difficulty which `I have felt is that 
whilst the learned Juidge'had before him 
evidence sufficient to show a novation as re- 
gards the nadappu account, if this question 
had been properly raised in the pleadings, 


,he seems to have adopted a view which 


~ 


would enable the respondents to succeed as 
regards the thavani account even though 
they failed to prove novation. More than 
consent, . knowledge -and acquiescence is 
necessary. ‘Thus, where a customer of a bank 
knowing of the death of a partner continued 
to receive interest on the balance of her de- 
posit and received from: the bank a fresh 
deposit receipt, it was held that she could 


still prove in an administration action againste account. 


the estate of the deceased partner for the 
amount remaining due to her om the fresh 
deposit receipt: In re Head (4). In Lindley 
on Partnership it is stated-(p. 307) 

“A creditor who treats the continuing partners as his 
debtors does not necessarily abandon his right to resort 
to a retired partner for payment.”’ | | 

He must do more than this to discharge 
a retired partner. In Rouse v. Bradford 
Banking Co.(5), at p. 53, Lindley, Lr J. 
said: 

“First as to novation. The question whether a eredi- 
tor of two or more persons has released one of them and 
converted the others into his sole debtors by what is 
called novation is a question of intention, and an in- 
tention to look to them for payment, especially when 
requested to do so by their co-debtor is quite consistent 
with an intention to look to them as a mere matter of 
convenience without releasing him. To succeed on this 
ground what the plaintiff has to prove is conduct incon- 
sistent with a continuance of his liability, from 
which conduct an agreement to release him may be 
inferred.” S Sa 

In the present appeal of course it is 
the respondents as debtors who must show 
that an intention to release them can be 
inferred from the conduct of the plaintiff. 
The learned Lord Justice continued: 

“Considering that in the present case the old debt 
was always kept separate and distinct, that no new 
partner became liable for it, that no new security was 
ever obtained for it, and that thereis really nothing 
like proof of any intention to release the plaintiff, as 
distinguished from an intention to obtain payment, if 
possible, from his co-debtors, I am ofopinion that the 
plaintiff fails to establish that he has been discharged 
by any agreement, express or implied, bythe bank to 
look to the new firm and-to the new firm only, for the 
payment of the old debt”. ; i 

It is clear that the learned trial Judge did 
not really consider whether defendant No. 2 
had. been discharged by conduct from 
which an agreement to release him might 
be inferred. He stressed the fact that 


(4) (1893) 3 Ch. 426; 63.L J Ch. 35; 3 R712; 69 LT 
753; 42 W R55. ay 

(5) (1894) 2 Ch, 3253); 63°L.J Ch. 337; 7 R 127; 70-L 
T 497. 
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the partition was a genuine one, and that 
the plaintiff knowing of it still chose to 
keep his moneys with A. S P. S. at Rangoon; 
and concluded that this was “in a sense” 
novation. He has even considered at some 
length whether atthe partition there was 
provision, made for the payment of the 
debts due by A. S. P. S. Rangoon. But the 
question appears to me not to be whether 
those jointly lable to the plaintiff made 
"a bona fide agreement that one of them 
alone should pay him all; itis rather whe- 
ther the plaintiff by his conduct must be 
held to have discharged the old contract 
and released the respondents from liabjlity. 
‘This is perhaps a convenient stage at 
which to examine the nature of a thamni 
In Annamalai Chetty v. Lutch- 
man Chetty (6) a Bench*of the Chief Court 
of Lower Burma after taking" evidence on 


the subject expressed themselves as follows: 
.“ The evidence as to the terms of the thavani con- 


~tract between Chetties being meagre, we called for 


further evidence as to these terms from Chettfes un- 
connected with the case. A number of representatives 
of different firms have been examined. Tee evidence 
leaves no doubt that the relationship between the parfies 
toa thavanz transaction is that of lender and borrower, 
that the loan is madefor a fixed and certain period 
oftwo months at a rate of interest which is fixed weekly 
by members of the Chetty community for transactions 
which may be entered into during the ensuing week, 
that the lender cannot demand, repayment before the. 
‘end of the two months for which he has lent the money, 
that if he does not demand it at such time and the 
borrower does not elect to repay it then the loan is 
taken to be extended for another full two months at 
the rate of interest fixed by the weekly meeting’ of the 
communyy for the then period, and so on until the 
money is repaid. SAM 
It has been argued for the plaintiffs that under such 
circumstances each renewal must be regarded as con- 
stituting a fresh loan, and that limitation only begins to 
run against the lender from the start of the last renewal, 
but the terms on which the loan is made are those 
adopted initially and they apply even when nothing is 
said or done on either side. We cannot accede to the 
argument thata new contract is made at the start of 
each thavant period during which the borrower holds 
thegnoney lent.” | 
here has been no contention that these 
observations have ever been disapproved in 
Burma. The only other source from which 
information can be obtained as to the nature 
of thavant accounts in Madras , Muthiah 
Chettiar v. Ramanathan Chettiar, 43 Ind. 
Cas. 972 (7), was a judgment of a Bench of 
which Sir John Wallis was a member. The 
question had arisen whether the depositor 
could get his money back at any time’ on 
demand, or whether it was only repayable 
at the termipation of the next period of 


(6)8LBR 526; 86 Ind. Cas. 497; A IR19I7LB 
109 


(7) 43 Ind, Cas. 972; A I R 1917 Mad. 1; 7,L W 330, 
(1918) M W N 242, l 
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two months after the demand was made. 
In the first instance the transaction would 
be one of money deposited under an agree- 
ment that it shouldebe payable on demand 
and Art. 60 would apply in questions of limita- 
tion; in the second instance it would not be 
payable on demand and Art. 60 would not 
apply. What then is the underlying notion 
of a thavani contract? The Bench in that 


gase Said : : 
“The idea is that the money should remain until 
demanded and the interest should be added at the ex- 
piration of each thavant.” 
In Narayanan Chetty v. Supiah Chetty 
(8). Wallis, C. J. referred to this earlier ob- 


serVation and added : 

“As I understand it this means that the understand- 
ing betwéen the parties is that at the end of each 
thavani ‘period, the interest for that period instead of 
“being payablein cash*to the creditor should be added 
to the deposit so that both should be treated as a fresh 


deposit.” 

For the purpose of calculating the next 
quantum of interest due there is of course 
a fresh deposit; but this does not imply to 
my mind that it is a-fresh contract with 
“the money lender or bank, and indeed so to 
hold would be to run straight in the teeth 
of the decision in Annamalai Chetty v. 
Lutchman Chetty (6), to which I have refer- 
red. The learned Chief Justice at Madras ob- 
viously referred to the intention expressed 
or to be implied*°from the original agree- 
ment; he does not suggest for a moment 
that during the continuance of a rela- 
tionship of this kind one should shut one’s 
eyes to the original intention of the parties 
and look back nd further than the latest 
thavani period; much less that one should 
assume a succession of contracts to operate 
for two months only each one of which is 
to be discharged by the last. When one looks 
to see if there is a substituted agreement or 
novation one must seek indicia clearly point- 
ing to the new terms which bring the parties 
to a new agreement on the discharge, of 
the old contract. There must be apparent 
an indication of mutual intention to aban- 
don the old contract’ and to proceed upon a 
new and well defined footing. .If the depo- 
sitor merely allows his money to remain in 
the hands of the banker he does not thereby 
make a fresh contract. He offers nothing 
and accepts nothing new. He merely conti- 
nues a contractual relationship the terms of 
which are to be ascertained by the original 
agreement; that relationship is fora mini- 
mum period of two months; if is extended 
not through any new agreement but by vir- 


(8) 43 M 629; 58 Ind. Cas. 639 A I R 1920 Mad. 
983. 11 J. W 418; (1920) M W N 248; 38 MLJ 
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tue.0f the original agreement if it is not 
determined at the expiration of.any thavani 
period. l 

The real question here therefore is whe- 
ther after the partition in 1926 the plaintiff 
exonerated and discharged defendants Nos. 2 
and 3, or whether, continuing to deal with 
defendant No. l, he nevertheless held them 
to their continuing liability under the origi- 
nal thavant agreement. It must first be ob- 
served that defendant No. 2 stated in evi- 
dence that everything went on after the 
separation (or partition) in 1926 so far as 
outsiders could see just as it did before 
(p. 114). Itis agreed that onone can say 
that any step was taken by anyone upon 
which the contention that there was a new 
econtract could be founded until May 7, 1929. 
On that date the plaintiff himself effected a 
partition and wrote to the agents of the de- 
fendants to say so. This communication 
was in regard to the nadappu account alone, 
In this partition defendant No. 1 was a 
party as- a member of the panchayat to 
the award. The letters are Exs. 8 and 9. 
Asa result of it the joint nadappu account 
was closed and fresh accounts were opened 
for each. It has been urged that defendant 
No. 2 was not thereby discharged from liabi- 
lity. I think there was evidence for the 
learned Judge to hold as he did that in. 
relation to this matter the plaintiff looked 
to defendant No. l alone. I have hesitated 
here because novation has not been plead- 
ed; but, in my view, the learned trial Judge 
might have allowed an amendment having 
regard to the pleadings and to the conten- 
tions raised before him; the question argued 
before us was whether there was a novation 
or not. This appears to me to be the 
real question which the defendants meant to 
raise. l 

We were referred to an unofficial report 
of a Madras case which, however, is distin- 
guishable in that no account was closed, 
whereas here the plaintiff directed the whole 
of the contractual relationship to proceed 
upon a new footing. But this matter relates 
to the nadappu account only. - As regards 
the thavant account the respondents must 
still show that something was done which 
was inconsistent with a continuation of their 
liability thereunder. Proof of a substituted 
agreement in relation to the nadappu ac- 
count does not assist the Courtin arriving 
at a decision as to whether the thavani 
account became the subject-matter of a nova- 
tion. As regards the thavanz account the 
respondents -seek to rely upon a letter to 
the plaintiff (Ex. A-7) written by or on behalf 
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of defendant No. 1 now deceased. It says 
that he will not pay any increased rate of in- 
terest at the suggestion of the plaintiff and 
asks the latter to withdrawn his money. The 
plaintiff did not choose to do so, but how his 
abandonment of the attempt to secure higher 
interest, or his neglect or refusal to comply 
with the proposal to withdraw the ‘money 
made to him by Subramoniam could be held 
to discharge anyone else is more than I can 
see, . 

Mr. Hay says that in fact the plaintiff 
received some interest over and above the 
rate agreed in the original contract. In sup- 
port of this he-produces Ex. 2.0 (2) which 
was never put tothe plaintiff in cross-exa- 
mination. No inference adverse to him can 
be drawn from it. For all we know there 


may be an explanation that at this period,, 


the spring of 1930, when it has often been 
proved in cases in this Court eand as is 
common knowledge in this country, there 
was a serious slump, the thavani rate of in- 
terest may have been increased by the asso- 
ciation of Nattukottai Chettyars themselves 
who fix the rate of interest for each succeed- 
ing thavanai period. It is evidence of no more 
than this: that increased interest was receiv- 
ed, whether by way of variation of the terms 
of the old contract or not, no one can tell. 
In this connection however, it is well to refer 
to Heath v. Percival (9), where two persons 
on dissolving a partnership agreed that the 
joint bonds should be paid by one of them 
and an obligee agreed with his obligor that 
he should pay increased interest it was held 
that he did not thereby discharge the retired 
partner. But no reliance could, in any event, 
be placed on a document purporting to be 
evidence of a novation unless the plaintiff 
had the opportunity of explaining its signi- 
ficance: see Bal Gangadhar Tilak v. Shrini- 
vas Pandit (10), at p. 461. : 

The fact that plaintiff was fully aware of 
the partition between defendants Nos. 1 and 
' 9 does not with respect appear to me to war- 
rant the importance given to it by the learn- 
ed trial Judge. Though novation was not 
pleaded, Iam satisfied that if it had been 
pleaded it -would have been impossible for 
them to show (as they attempted .to 
show in this Court) that- there was 
any sufficient evidence. of a novation 
having taken place. On this issue the learn- 
ed Judge appears to me to heve misdirected 
himself. The vital question was whether 

(9) 1 Str. 404. ; i 

(10) 3918 441 (461); 29 Ind; Cas. 635; A IR 19i15P C7; 
4214135:13 AL J 570;19C WN 729;17 Bom. L R 
527; 220LI31;29ML J 34; 1I8SMLT 1;(1915) MWN 
484: 2 L W 611(P O). | at 
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the plaintiff assented toa new Contract so 
far as the thavani account was concerned 
which restricted the liability to defendant 
No. l-alone; it is not enough to say that he 
stood by and did nothing, nor can any infer- 
ence, be drawn against*him from the matters 
to which I have alluded. The cases cited to 
us in Hart y. Alexander (11) and Thompson 
v. Percival (12), depended on questions of 
fact. “In the former case, the plaintif open- 
ed an account with Alexander & Co.- from 
‘which the, defendant later retired, and a 
new partner was introduced : it was held 
that there was evidence not only of the 
plaintiff's knowledge of the persons com- 
prising the firm but of the adoption of those 
persons as his debtors (per Parke, B.).° In 
the latter it was left to the jury whether 
the plaintiff agreed to accept a surviving part- 
ner as his sole creditor or mot. 

I think there is nothing in the point of 
limitation which is the only matter remain- 
ing for consideration. It is urged that since 
there was a partition in 1926 between defen- 
dants Nos. Land 2 the statute of limifation 
would run against the latter from the date, 
because Art. 115 would apply, the” deposit 
not being payable on demand and the 
breach of contract dating from the parti- 
tion, Mr. Hay sought to say that any de- 
posit of interest which was made at the 
beginning of afresh thayanar period would 
be a loan to the survivor only; but this 
presupposes the formation ofa new contract 
between the depositor and defendant No. 2; 
for the reasons which I have given although 
the depesit was with defendant No. 2 it was 
not made by virtue of a hew and separable 
contract with him, but was part of the per- 
formance of the original contract from the 
obligations of which the respondents had 
never been released. The fact that they 
chose to effect a partition of the joint family 
in no way releases them. The breach of 
contract arose in my judgment in June and 
July 1932 when the respondents declined to 
pay the sums lawfully due to the plaintiff, 
and the suit which was filed so far back as 
August 1932 was well within time. The 
subsequent delay is of course due to the 
death of Subramanian Chettyar which 
resulted in vicissitudes with which we have 
no concern. 

I have thus reached the conclusion that 
this appeal should be dismissed with costs 
so far as the claim for Rs. 1,912-10-9 upon 
“(AD (1837) 6 LJ Ex. 129; 2M & W 484; 1 M & H 63; 
7 Oar. & P 746; 46 RR 666. 

(12) (1834) 5 B & Ad. 925; 3 N & M 167; 3LJ K B 
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the nadappu account is concerned; but that 
1t should be allowed with costs so far as ft 
relates to the claim for Rs. 8,734-5-0 upon 
the thavani account. There will accord- 
ingly be a decree against defendants Nos. 2 
and 3 for this last m®ntioned amount with 
further intérest at the contract rate from 
July .10, 1932 to the date of decree. The 
award. of special costs in the trial Court is 
confirmed with the addition that the appel- 
lants are allowed the costs of junior Counsel. 
Each party obtains these special costs to the" 
extent to which he has been successful. ° It 
is agreed that the difference between the 


D. Appeal partly allowed., 
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eLAHORE HIGH COURT eG 
=- . Civil Revision No. 206 of 1940 
| January 2, 1941 
TEK CHAND AND Din MOHAMMAD, JJ, 
Sardar HARI CHAND—DEFENDANT— 
PETITIONER 
Versus 
Mst. DURGA DEVI—PLAINTIFF— l 
RESPONDENT > 
Civil Procedure Code (Act V of 1308), 0. XXXIII, 
r. 7, s. 115—Order under O. XXXIII, 7.7, whe-- 
ther granting or rejecting application for eave to 
, Sue as pauper, whether open to revision. i 
The proceedings on an application. for permission to 
sue as a pauper are anterior to, and independent of, 
the suit and an order under r: 7 of 0. XXXIII 
whether it grants or rejects the application, termi- 
nates those proceedings and is a “case decided ” 
within the meaning of s. 115, Civil P. C., and is 
open to revision on any ofthe grounds mentioned in 
that section. 14 Ind. Cas. 240 (9), Overruled, 
141 Ind- Cas. 570 (2) (4), Shaikh Mahomed Mubarik 
v. Shaikh Fazl Ilahi (6)and 113 Ind. Cas. 90] (11), 
approved, 84 Ind. Cas. 259 (1), distinguished. [p. 
745, col. 2,] 
[Case-law discussed.] 
C. R. from an order of the Sub-Judge, 
First Class, Amritsar, dated February 22, 
1940. f 


a © 
"AS 14 


Order of Reference 


‘Skemp, J.—This is a petition for revision 
of an order of a Subordinate J udge allowing 
the plaintiff to sue as a pauper. On my 
expressing doubt whether a revision against 
such an order lies the petitidner’s learned 
Counsel referred tothe Lahore cases cited 
in Chitaley’s Civil P. C., Vol. I, p. 1082, 
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The general rule is laid down in the well- 
known Full Bench case, Lal Chand-Marngal 
Sen v. Behari Lal-Mehar Chand (1). Here 
a Munsif had decided that he had jurisdic- 
tion to hear the suit and a Bench of five 
Judge held unanimously that the High Court 
had no jurisdiction to entertain an applica- 
tion for revision : ! 

“An interlocutory order does not constitute a case 


within the meaning of s. 44, Punjab Courts Act, 
corresponding tos 115, Civil P. C.” 


Sir Shadi Lal said : 


within the meaning of the section? I would answer 


Buddhu Lal v. Mewa Ram (2) also dealt 
with a plea of jurisdiction, the Munsif hav- 
ing held that he had jurisdiction to try the 
suit. It was held by three Judges to two 
that no revision lay inasmuch as no case had 
beens decided by, the the Court below. The 
five Lahore cases referred to in Chitaley’s 
Civil-P: OC, are Firm Bhajan Ram-Gil Raj 
Mal v. Narain Devi (3) Hari Krishna Datia 
v. K. R. Khosla (4), Allah Wasai v. 
Muhammad Bakhsh (5), Shaikh Mahomed 
Mubarik v. Shaikh Fazl Ilahi (6) and 
Haur-Kaur v. Munni Lal (7). Of these 
cases Shaikh Mahomed Mubarik v. Shaikh 
Fazl Ilahi (6) was a case under the Civil 
P. C. of 1882 where, however, the wording 
is thesame. That case dealt with a refusal 
to garnt leave to sue as a pauper. Haur 
Kaur v. Munni Lal (7) refused to interfere 
on revision with an order holding that 
although the petitioner was a pauper she had 
no subsisting cause of action, her suit being 
barred by limitation. The learned J udge of 
this Court held that the Subordinate J udge 
had jurisdiction to decide the case in the 
manner he did and that even if the decision 
were erroneous this Court had no power to 
interfere. Allah Wasat v. Muhammad 
Bakhsh (5) dealt with a case rejecting an 
application to sue in forma pauperis but 
Dalip Singh, J. held that the application to 


(1) 5 L 288; 84 Ind. Cas. 259; A IR 1924 Lah. 
425:6 L L J 559; 1 L O 36 (F B). 

(2) 43 A 564; 63 Ind. Cas. 15; A I R1921 All. 1; 19 
A L J558 (F B). 
(3) A IR 1926 Lah. 642; 96 Ind. Cas. 830. < 
(4) AIR 1934 Lah. 231; 141 Ind. Cas, 570 (2); 34 P 
L R557; Ind. Rul. (1933) Lah. 115. 

(5) A I R1929 Lah. 498; 117 Ind. Cas. 95; Ind. Rul, 
(1929) Lah. 639. 

(6) 99 P R 1882. 

(7) AIR 1919 Lah. 4; 


134 P R 1919; 53Ind. Cas, 
441; 46 P L R 1920. 
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sue in forma pauperis Was finally.disposed 
of by the decision A distinction can be 
drawn between rejecting an application to 
sue in forma pauperis which can be held 
to be a case decided, and accepting it when 
the case is not decided. The other two rul- 
ings, Firm Bhajan Ram-Gil Raj Mal v. 
Narain Devi (3) and Hari Krishna Datta 
v. K. R, Khosla (4) support Mr. Kapur. In 
each case it was held that an order permit- 
ting a plaintiff tosue asa paupér disposes 
of the case and is open to revision. These 
are Single Bench judgments. I am not bound 
to follow them, and with respect it seems to 
me that they are contrary to the principles 
laid down by the Full Bench in Lal Chand- 
Mangal Sen v. Behari Lal-Mehar Chand (E). 


But, as the point arises fairly ffequently,? for reconsidering that case. 
- lower Court, in a suit instituted before it, had 


and there are rulings in favour of Mr. Kapur’s 


view, I issue notice and recommend that 
the matter be laid before a Division Bench 
in order to get an authoritative ruling. The 
application for stay of proceedings is dis- 
missed, os 

Mr. J. L. Kapur, for the Petitioner. 


Mr. Yashpal Gandhi,’ for the Respondent. 
` however stands on an entirely different foot- 
"= ing. Here, what has been decided by the 
Tek Chand, J—This is a petition for” 


Judgment of the Division Bench. 


= revision of the order of a Subordinate Judge, 
First Class, Amritsar, granting the respon- 
-dent's application for permission! to sue 27 
forma paureris. When the petition came 
up for hearing before Skemp, J., sitting in 
Single Bench, a preliminary objection was 
raised on behalf of the respondent that no 
revision lay, as the order of the lower Court 
was ‘interlocutory.’ In support of this objec- 
tion, reliance was placed upon the Full Bench 
decision of this Court reported in Lal Chand- 
Mangal Sen v. Behari Lal-Mehar ‘Chand (1). 
In answer to the objection, the, petitioner 
cited certain recent Single Bench rulings in 
- which it had been held that a final order on 
an application for permission tọ Sue as a 
pauper was open to revision, irrespective of 
whether permission had been granted or 
refused. Some other cases were also cited, 
in which a distinction had been drawn bet- 
ween orders rejecting and those granting 
the application, it being held that in the 
former class of cases the order was revisable 
under s. 115; Civil P. O., but not in the latter. 
In view of this conflict of authority, and 
having regard to the fact that the question 
was frequently arising, the learned Judge 
referred the case to a Division Bench. 
Before us, Counsel for the petitioner ques- 
tioned the correctness in Lal Chand-Mangal 
Sen v. Behari Lal-Mehar Chand (1) and 
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suggested that the case be referred to a 


*larger Bench. He‘pointed out that the view 


of the law taken by the Full Bench in that 
case is contrary to that held by the High 
Courts of Calcutta, Panta, Madras, Bombay 
and Nagpur, and hat in the Allahabad. 
Hfgh Court, though Buddhu Lal v. Mewa 
Ram (2) (which had been followed in Lal 
ChandMangal Sen v. Behari Lal-Mehar 
Chand (1)) still stood, several exceptions 
to the rule laid down therein had been re- 
cognized in cases subsequently decided by 
that Court. In our opinion Lal Chand- 
Mangal. Sen v. Behari Lal-Mehar Chand 
(1) has no application to the case before us 
and, therefore, we do not think it neees- 
sary to make a reference to a larger.Bench 
There, the 


decided a preliminary jssue as to its juris- 
diction in favour of the plaintiff, and it was 
held by the Full Bench, that this was an 
‘interlocutory’ order, passed in a pending 
suit and there being no “case which has 
been decided” it was not open to {revision 
under s. 115, Civil P. ©. The present case 


lower Court is not an issue in the suit, 
indeed, there was no suit in existence at the 
time when the order was passed. The pro- 


_ceedings before the Court commencing with 


the application under ©. XX XIII, r.2 for Per- 
mission to sve aS a pauper and terminating 
with the order under r. 7, either allowing 
or refusing the application, are antecedent 
to agd distinct from, the suit. The sole ques- 
tion for enquiry and tletermination in these 
proceedings is whether the applicant is a 
“pauper” as defined in r. 1, and as such entitl- 
ed to sue without payment of the requisite 
court-fee. If the application is rejected, there 
is an end of the matter. If however it 1s 
granted, then (as provided in r. 8) 

“the application shall be numbered and registered 
and shall be deemed the plaint in the suit, and the 
suit shall proceed in all other respects as a sult jn- 
stituted in the ordinary manner.” = À 

It is clear that at the stage, when the 
order under r. 7 is passed, there is no plaint, 
and consequently no suit. It is after the 
permission is granted that the suit comes 
into existence, and thenceforward proceeds 
“like a suit instituted in the ordinary way”. 
It is thereforé not right to regard the order 
refusing or granting permission .as an ‘m- 
terlocutory order’ in a pending suit, The 
correct position is that these proceedings 
themselves constitute a ‘case’, which is 
‘decided’ by the order under r 7, and as no 
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_ appeal is provided for in the Code from such 


an order, revision would be competent unde 
s. 115 on the grounds mentioned in that 
section. It follows from what has been stated 
above, that, so far as this matter ‘is con- 
cerned, there is no real distinction between 
an order refusing and that granting the 
application passed under r. 7, and, we venture 
to think, with great respect, that in the cases 
in which this distinction has been drawn, 


‘the real nature of the proceedings under 


rr, 2 to7 of O. XXXII has not been appre- 
ciated correctly. The leading case in the 
Chief Court on the subject was Shaikh 
Mahomed Mubarak v. Shaikh Fazl Ilahi 


(6), where Smyth and Berkley, JJ. (disagree- 


ing with Harsaran Singh v. Muhammad 
Raza (8)) laid down the law in the following 
term : 

“Wa consider that the enquiry as to whether the 
plaintiff is a pauper is a judicial proceeding and as 
the order determining it is not subject to appeal, the 


person against whom the question is decided may 


apply to this Court for revision of the order on any 
of the grounds stated in s. 622, Civil P. C., (of 1882: 
8. 115 ofthe present Code),”’ 


This decision was followed in numerous 
cases forea period of 30 years, when revi- 
sion*petitions were entertained from orders 
rejecting, as well as those granting, appli- 
cations for permission to sue in forma 
pauperis. In Sundar Das v. Narain Devi 
(9) however Reid, ©. J., sitting in Single 
Bench, took the cortrary~ view. He held, 
folowing Muhammad Ayab v. Muhammad 
Mahmud (10), that there was a clear dis- 
tinction between the case in which the appli- 
cation had been rejected and that in which 
it had been allowed, inasniuch as the former 
‘decided’ the ‘case’ while the latter was ‘in- 
terlocutory and, therefore, not revisable. 
The learned Judge declined to follow Shaikh 
Mahomed Mubarik v. Shaikh Fazl Ilahi (6) 
on the grouud thatthe dictum of the Divi- 
sion Bench (cited above) in that case was 
obiter, as the order of which revision was 
sought in that case was one dismissing the 
application. With great respect, we are un- 
able to accept the reasoning of the learned 
Judge as correct, based as it is on the erron- 
eous assumption that an order granting the 
application to sue asa pauper is an ‘inter- 
locutory' order in the suit. In latter rulings 
of this Court, Sundar Das v. Narain Devi 
(9) has not been followed and the decisions 
are in accordance with the law as laid down 
in 1882. In Firm Bhajan Ram-Gil Raj Mal 
v. Narain Devi (3), Jai Lal, J. held an 

(B) 4A 91; A W N 1881, 136. i 

(9) 87 P R 1912; 14 Ind. Cas. 240; 26f P L R 1913; 


: 193 P W R 1912. 


(10) 32 A623; 6 Ind. Cas. 831;7 A L J 741. 
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order granting an application for leave to 


sue aS a pauper to be revisable. He dis- 
tinguished the Full Bench casein Lal Chand- 
Mangal Sen v. Behari Lal-Mehar Chand 
(1) on the ground that the proceedings on 
such an application are independent of the 
suit and as sogn as they terminate one way 
or the other, they are a “case decided” within 
the meaning of s. 115, Civil P. ©. This was 
followed by Bhide, J., in Hari Krishna 
Datta v. K. R. Khosla (4), where he re- 
‘affirmed the view that proceedings on an 
application under O. XXXIII, r. 2 are dis- 
tinct from, and antecedent to, the suit itself 
and can be looked upon asa ‘‘case” within 
the meaning of s. 115, and therefore a revi- 
sion is competent from a final order granting 
permission to sue. Again in Sadaqat Ali 
Khan v. Mahommed Sajjat Ali Khan (11) 
at p. 259, Harrison and Dalip Singh, JJ. 
remarked, obiter, that the case before them 
stood on the same footing as giving or 
refusing “leave tosue asa pauper and there- 
fore under s, 115 of the Code, this Court had 
the power to interfere.” 

In the other High Courts also, the con- 
sensus of authority is distinctly in favour of 
the same view. In Venkatakrisnaya v. 
Sayamma (12), a revision was allowed against 
an order granting an application for permis- 
sion to sue as apauper and Muhammad 
Ayab v. Muhammad Mahmud (10) was dis- 
sented from. In- Durga Prasad v. Gur 
Dularey (13), a Division Bench of the Oudh 
Chief Court examined the question at great 
length and laid down that “asa matter of 
principle there was really” no fundamental 
distinction between cases where an applica- 
tion had been granted and cases where it 
had been refused, revision being competent. 
in either case, as proceedings ‘on the appli- 
cation to sue in forma pauperis “are pro- 
ceedings before the commencent of a suit 
and not proceedings in a suit.” The Rangoon 
High Court considered the matter in three 
cases decided in 193] and reached the same 
conclusion. In Ma Mya Thin v. Ma Chu 
(14) and Maung Sah Shwe v. Haji ko Ishaq 
(15) the application had -been rejected by 
the lower Court. In holding that the order 
vas revisable as the “proceedings were in- 


- (1) A IR 1929 Lah. 257 (259); 113 Ind. Cas. 901; 30 
PUR 17;11 LL 130. ` 

(12) A I R 1920 Mad. 958; 96 Ind. Cas. 175. 

(13) 14 Luck. 116; 175 Ind. Cas. 63, A IR 1938 
a 146; 1938 O W N 561; 10 R O 301; 19380 L R 


-(14) A -I R 1931 Rang. 129; 132 Ind. Cas. 705;9 R 
86; Ind. Rul. (1931) Rang. 193. 

(15) A I R 1931 Rang. 131; 132 Ind. Cas. 707; 9 R 92; 
Ind, Rul. (1931) Rang. 195. 3 : 
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dependent of the suit,” the learned Judges, 
after an elaborate discussion of the subject, 
observed that there was no real distinction 
between the rejection of an application for 
leave and one granting the permission. In 
the third case, reported at p. 318 of the same 
volume of the A. I. R. (Ma Ma Gale v. Ma Mi 
(16)), the question arose directly, and'it was 


held, disagreeing with the Allahabad viéw, ` 


that an order granting such an application 
amounts to a “case decided” and if the order 
falls. within the purview of cls. (a), (b) or (e) 
of s. 115, revision is competent. | 

In Bai Chandan v. Chhotalal Jekisondas 
(17) there is a very interesting discussion on 
the subject by Rangnekar, J. and he, too, 
after an examination of the provisions of 


O. XXXIII and the case-law, reached the ; 


same conclusion that an order in such pro- 
ceedings is a “case decided” and open to 
revision. The only Court in which the con- 
trary has been held is Allahabad, but there 
also, the rulings are not uniform. In Muham- 
mad Ayab v. Muhammad Mahmud (10), to 
which reference has been made alréady, it 
was held that the order rejecting the applica- 
tion was a ‘‘case decided” but that granting 
it was “interlocutory” and therefore not open 
to revision. In Mahadeo Sahai v. Secretary of 
State (18). one of the learned Judges constitut- 
ing the Division Bench (Walsh, J.) went to 
the length of holding that the order rejecting 
the application was also “interlocutory” and 
not open to revision. Piggot, J., however 
reserved his opinion on this point and pre- 
ferred to dismiss the revision petition in 
the case before the Bench on the merits. He 
was inclined to the view that the order was 
not interlocutory and observed that ` 

“mo suit was even instituted in the Court below, as 
the suit would only have commenced if the application 
had been accepted and the petition registered as a 
plaint.” 

The question, again, came up for con- 
sideration in Shankar Bax v. Ram Dei (19), 
where ancther Division Bench (Walsh and 
Dalal, JJ.) held that the order of dismissal 
was interlocutory, against which no revision 
was competent, A different note was how- 
ever struck by Sulaiman and Niamatullah JJ. 
In Sumitra Devi v. Hazari Lal (20), where 
it was held that the dismissal of an applica- 


(16) A I R 1931 Rang. 318; 135 Ind. Cas. 331; Ind. 
Rul. (1932) Rang. 43. | ; ‘ 

(17) 56 B 585; 140 Ind. Cas. 381; A IR 1932 Bom. 
584: 34 Bom. L R 1273; Ind. Rul. (1932) Bom. 604. 

(18) 44 A 248; 65 Ind Cas. 255; AI R 1922 All. 1; 
20 A L J55. 

(19) 48 A 493; 94 Ind. Cas. 48t; A IR 1926 All. 446; 
24 ALJ 557. i 

(20) 52 A 927; 126 Ind. Cas. 1; AI R 1930 All. 758; 
(1930) A LJ 901; Ind. Rul. (1930) All. 753. . 
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tion for leave to sue as a pauper amounts to : 
a case decided within the meaning of s. 112 
and a revision lies therefrom, if there are 
proper grounds for a revision. It was re- 
marked that the Full Bench decision in 
Buddhu . Lal v. Mewa “Ram (2), which laid 
down that an interlocutory order is not open ` 
to revision iseinapplizable to such a case, aS - 
an order dismissing an application for leave 
to sue could not be treated as an interlocu- 
tory order in the course of the trial of a suit. 


= Nimatullah, J. observed (p. 935*) that 


“the decision of the question as to whether an ap- 
licant is entitled to sue asa pauper is not the 


ecision ofa preliminary issue arising in any sult, 
as a suit would come into existence only if the ap: 
plication for leave to sue as a paupar was granted an 


registered asa suit.” ow 

This case was followed by another Diyil- 
sion Bench, consisting of Mukerji, Ag. ©. J. 
and Thom, J. in Piari Laler. Bhagwan Das 
(21), and it was held that a revision lay from 
an order rejecting an application for leave to 
sue as a pauper. After giving the matter 
careful consideration, we are of opinion that 
the proceedings on an application for “per- 
mission to sue asa pauper are anterior to, 
and independent of, the suit and an order 
under r, 7, whether it grants or rejects the 
application, terminates those proceedings 
and is-a “case decided” within the meaning 
of s. 115, Civil P. C., and is open to revision 
on any of the grounds mentioned in that sec- 
tion. We therefore hold that Sundar Das 
v, Narain Devi (9), was not correctly decided 
and that the law was correctly laid down in. 
Shaikh Mahomed Mubarik v. Shaikh Pazi 
Ilahi (68, Sadaqat Ali Khan v. Mahommad 
Sajjat Ali Khan (11) and Hari Krishna 
Datta v. K. R. Khosla (4). We accordingly 
overrule the preliminary objection raised by 
the respondent’s Counsel. 

On the merits however we can see no 
ground for’ interference with the order of 
the lower Court. The Collector, to whom 
notice was issued by the trial Court, did 
not oppose the application. On the other 
hand, he reported that she was not pos- 
sessed of sufficient means to pay the requi- 
site court fee. The application was resisted 
by the defendant alone. After an examina- 
tion of the evidence produced by him and 
by the applicant, the learned Subordinate: 
Judge came to the conclusion that the ap- 
plicant had -sueceeded"in proving that she 
Was a pauper. We have been taken through 
the evidence by the learned Counsel for the 
defendant (petitioner) and after giving due 


(21) 55 A 216; 115 Ind. Cas. 436; ATR 1933 All. 
295: (1933) A L J11; 6 RAOS _ 
= *Page of 52 A—[Ed]. 
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weight to his arguments we do nob see any 
reason to disagree with the conclusion òf 
the learned Judge that the witnesses pro- 
duced by the defendant are untrustworthy 
and unreliable. The petitioner has failed to 
show any illegality ér material irregularity 
in the proceedings of the lower Court or the 
order passed by it. While holdjng therefore 
that this Court has jurisdiction to” entertain: 
a petition for revision of an order granting 
an application to sue i» forma pauperis, we 
‘can find no ground for interference with the 
‘order in this case. The petition fails and is 
‘dismissed with costs. 


D, Petition dismissed. 


PATNA HIGH COURT 
Appeal No. 66 of 1939 
November 8, 1940 
Harries, O. J. AND MANOHAR LALL, J. 
SECRETARY or STATE—DEFENDANT— 
APPELLANT 
VETSUS 
RAM BACHAN LAL AND ANOTHER— 
» PLAINTIFFS AND OTHERS—DEFENDANTS 


— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 100—Find- 
ing that plaintiff was in possession of land through 
‘mukarraridar, is one of fact—Whether channel is 
or is not a natural stream is question of fact— 
-Limitation—Adverse possession—Interruption of, by 
submergence—Accretion to plaintiff's’ land—Suit for 
passession—Defendant setting up adverse’ possession 
—Land submerged for three months making cultiva- 
tion by defendant impossible during those months— 
Possession of plaintiff held revived during period of 
submergence —Plea of adverse possession held unten- 
able since defendanf could not be said to be in 
possession continuously for twelve years before suit 
-—Seasonable submergence and one continuing for length 
of time—Distinction—Submergence, if should be 
shown to have interfered with usual agricultural 
operations in neighbourhood. | 

À finding that a certain narrow strip of land was 
‘in the possession of the plaintifis through their mukar- 
‘raridars, is to a very large extent a finding of fact 
ae hia be challenged in second appeal. [p. 748, 
-coL 2, 

The question whether a certain channel is or not 
a natural streamis a pure question of fact and where 
‘there is evidence to support the Judge’s finding his 
‘conclusions cannot be challenged in second appeal. 
[p.. 751, col. 2.) 

The plaintiff filed a suitfor possession of a narrow 
tract ofland formed by the alluvial action of the 
river which constituted the northern boundary of his 
‘property. The defendant set up adverse possession. The 
‘tract in dispute which was an accretion to the plaint- 
iff's land remained submerged during July, August 
-and September ofeach year making cultivation im- 
possible during these months and deprived the defend- 
ant of the use and occupation of it as agricultural 
land during’ those months : ° 

Held, that there was no difference in principle be- 
tween seasonal submersion and one which continued 
‘for a length of time. The flooding deprived the tres- 
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passer (defendant) of the use and occupation of that 
land as agricultural land and during those three 
months, he could not be said -to be in effective pos- 
sesgjon of that land and that being so it must be 
held that the possession of the true owner revived 
and, therefore, the defendant had not been in posses- 
sion of the land continuously for twelve years before 
the suit was brought. Bach year his possession was 
effectively interrupted for a period of three months 
during which the plaintiff must be regarded as having 
been in possession. Consequently the point of limita- 
tion was in favour of the plaintiffs and the defend- 
ant’seplea of adverse possession was untenable. [p. 
749, col. 2: p. 751, col. 2.) 

[Case-law relied on.] 

‘Held, also that for submergence to interfere with 
continuous adverse possession it was not necessary to 
show that the submergence was such as interfered 
with the usual agricultural operations in the neigh- 
bourhood. It was enough if the submergence prevent- 
ed such use and occupation as the possessor would 


normally have but for flooding and submergence. [p. 
730, col. 2.1 


A. from appellate decree of the Additional 
District Judge, Patna, dated Septernber 21, 
1938, 


The Assistant Government Advocate, for 
the Appellant. 

Messrs. P. R. Das, Harihar Prasad Sinha, 
B. N. Matter, Brijnandan Sahay and Qazi 
Nazrul Hasan, for the Respondents, 

Thakur A. D. Sinha, for the Deputy Regis- 
trar: 

Harries, ©. J.—This is a defendant’s 
second appeal irom a decree of the learned 
Additional District Judge of Patna reversing 
a decision of the learned Subordinate Judge 
of Patna and decreeing the plaintiffs’ claim 
in part. The appeal arises out of a suit for 
a declaration that the plaintiffs were entitled 
to certain properties set out in the plaint and 
for recovery of possession thereof with mesne 
profits. The suit was brought against the 
present appellant, the Secretary of State for 
India in Council, as defendant first party 
and against certain persons who claimed to 
be mukarraridars of the plaintiffs as defen- 
dants second party and against certain other 
people who claimed to be tenants of the land 
in dispute under the khas mahal as defen- 
dants third party. The learned Subordinate 
Judge, who heard the case. at the first in- 
stance, dismissed the plaintiffs’ claim in its 
entirety; but, on appeal, the learned Addi- 
tional District Judge reversed that decision 
and decreed the plaintiffs’ claim for. a de- 
claration and recovery of possession of part 
of the land in dispute. 

The plaintiffs are the proprietors of Kesh- 
warpore Digha bearing tauzi No. 5123, The 
plaintiff patti had been formed by a Collec- 
torate partition of Mahal Digha and was 
commonly known as Panch Mahal Digha. 
The horthern boundary of the plaintiffs’ pro- 
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perty at the time of the Revenue Survey of 
1843-44 was the river Ganges and it was 
alleged that” the river had receded north 
wards and that a large tract of land had 
been formed by the alluvial action-of the 
river during the years 1921 to 1928. The 
plaintifis claimed this land as having once 
formed part of their estate as thak Survey 
Plots Nos. 3801 to 3814 and a portion of Plot 
No. 3815. Such land; it was said, had long 
remained submerged under the waters of the 
Ganges, but it began to re-appear and re- 
form on its old site.and gradually accreted 
to the plaintiffs’ land and, therefore, they 
were entitled to it as an accretion to their 
estate. The plaintiffs further alleged that 
the defendants second party were not mukar- 
rari tenure-holders of the land immediately 
south of this alluviated area and consequently 
they had no claim to it. The defendants- 
appellants claimed this land as kelonging to 
the Crown. It was alleged that the plaintiffs 
were not the owners of the land immediately 
adjoining the alluviated area in dispute and 
that the re-formation of the lands was not 
slow and gradual but that the disputed land 
had suddenly emerged out of the bed of the 
river Ganges in the year 1921, and as the 
river Ganges was a navigable river the land 
became the property of the Crown. The de- 
_ fendant further alleged that the Crown had 
_ taken possession of all the lands in dispute 
since the year 1921 and that the defendants 
third party had been settled thereon as ten- 
ants for more than 12 years. Consequently, 
it was contended that even if the land did in 
fact belong to the plaintiffs, their claim to it 
was barred by limitation. 

It is to be observed that at the time of the 
trial of the suit the plaintiffs abandoned their 
claim regarding re-formation of the alluvi- 
ated area on the old site of the thak survey 
plots mentioned previously and confined 
their case of title and possession on the 
ground of gradual, accretion of the reformed 
lands to their estate. The learned Subordt- 
nate Judge came tothe conclusion that the 
plaintiffs were not the owners of the land 
south of and immediately adjoining and 
abutting on to the alluviated area. Further, 
he held that the alluviated area was divided 
by a natural stream known as the Sotasone, 
and accordingly the plaintiffs could never be 
the owners of the land north of the Sotasone 
on the basis of accretion. He further found 
that the land was formed not as the result of 
gradual accretion to the riparian land but 
was formed as the result of the river sudden- 
ly changing its course and, therefore, the 
alluviated land belonged to the * Crown. 
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Lastly, he held that if the plaintiffs had any 
élaim to any part of the land in question, 
such was barred by limitation. 

On appeal the learned Additional District 
Judge reversed the findings of fact of the 
learned Subordinate Judge. He came to the 
conclusion that the plaintiffs were riparian 
owners and,the lands in dispute had been 
formed By gradual accretion to this riparian 
land. -He further held that the Sotasone 
was not a natural stream and that the land 
north of it also formed part of the accretion 
to the plaintiffs’ riparian land. He, further 
held that, though the defendant-appellant 
had been in possession of part of the re-form- 
ed land for a considerable time, the plaintitfis’ 
claim was not barred by limitation by reason 
of the fact that the land in question was 
subject to- seasonal submergence and that 
during such periods the time owners, namely 
the plaintiffs, were in constructive possession 
thereof. Therefore, it Gould not be said that 
the defendant-appellant had been in adverse 
and continuous possession of the land in quese 
tion-for over 12 years. The learned’ Addi- 
tional District Judge found, however, that 
the plaintiffs were not entitled to the whole 
of the land claimed “but only to a portion of 
it which he directed should be demarcated 
by a Commissioner. He found also that the 
defendants second parties were mukarrart- 
dars of the plaintiffs of the riparian land 
and, therefore, mukarraridars of the lands 
which had accreted thereto, and he fixed the 


‘yent payable by the mukarraridars to the 


plaintiffs in respect of this land. He further 
decread mesne profits as claimed and future 
mesne profits to be determined hereafter In 
execution proceedings. 

In second appeal it was contended, in the 
first place, that the: plaintiffs had entirely 
changed their case in the trial Court. As 
pointed out by the learned Additional Dis- 
trict Judge, the plaintiffs did abandon their 
claim that the lands in question had reform- 
ed on the site of land previously held by the 
plaintiffs or their predecessors in title and 
confined their case to one of accretion. In 
my judgment the case, as set up by the 
plaintiffs in the trial Court, was not a new 
case, and the defendant-appellant cannot 
possibly be said to have been taken by sur- 
prise. Evidence was called dealing with the 
question as to whether the formation of the 
lands in dispute was due to gradual accre- 
tion or not, and there is nothing to suggest 
that the defendant-appellant was in any. way 
prejudiced by the course which the plaintiffs 
took when the matter came for trial. In the 
second place, it was contended in this appeal 
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that the learned Judge was wrong in holding 
that the land in dispute was the result of 
gradual accretion. It must be conceded that 
a very substantial area of land had re-form- 
ed between the years 1921 and 1928; but 
even so, the lower Appellate Court evas 
satisfied that the accretion was gradual and 
that the land had not appeared suddenly 
as alleged by the appellant. The learned 
Additional District Judge points ont that, 


though the extent of the land re-formed , 


is substantial, the formation took place 
between the years 1921 and 1928, and 
therefore, was a gradual accretion. In my 
judgment the learned Judge was right in the 
conclusion at which he arrived, and there is 
no force in the defendant’s contention that 
formation was not gradual but sudden. If 
the formation was gradual, then the riparian 
owners would, inthe ordinary course, be 
entitled to the lands. 

The main question which was agitated in 


the Courts below and before us was whe- 
ther the plaintiffs were in possession of any- 


part of the landsin question. The position 
of the dgsputed alluviated area is shown 
clearly by red lines in the map (Ex. 3) 
prepared by the Commissioner at the instance 
of the plaintiffs after the institution of the 
suit. Two red lines proceed northward from 
the western boundary line of survey plot 
No. 4397 and from the eastern boundary 
line of Plot No. 4447. The learned Subordi- 
nate Judge, however, found that Plot 
No 4397 did not belong to the plaintiffs’ 
patti and they could not claim accretion to 
the lands north of that plot. Th res- 
pondents have conceeded that they could 
not claim accretion northwards of this plot, 
but asitis common ground that they are 
the owners of the remainder of the land east- 
wards to the eastern red line, they claimed 
that they are entitled to all the accreted 
iands lying north of the lands between the 
eastern boundary of Plot No. 4397 and the 
accretion boundary of plot No. 4447. It was this 
land to which the learned Additional Judge 
éventually held the plaintiffs entitled. This 
land has to be divided into three portions, 
firstly, a strip of land lying immediately 
north of the admitted land of the plaintiffs, 
the second is the land lying north of this 
strip and south of what is called the Sota- 
sone, and thirdly the land lying north of 
the Sotasone. 

= I shall deal, in the first place, with the 
strip of land lying immediately north of the 
plaintifis’ land. In the plaint, a8 originally 
drafted, the plaintiffs claimed possession of 
this land but later asked for an amendment 
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omitting this strip from their claim on the 
ground that they were already in possession 
of it The learned Subordinate Judge came 
to the conclusion thatthe plaintiffs had not 
established that they were in possession of 
this narrow strip. That being so, he held 
that any land north of this strip could not 
possibly be’ an accretion to the plaintifts’ 
land. The learned Additional District Judge 
describes this strip as the strip of land south 
and east of Plot No. 276 and agreed with the 
learned Subordinate Judge that the evidence 
of possession adduced: on behalf of the 
plaintiffs and the defendants second party 
could not be looked upon with confidence. 
He, however,-points out that on closer analy- 
sis of the position the evidence adduced by 
the witnesses of the plaintiffs and defend- 
ants second parties was not altogether false. 
The strip of land adjoined the northen 
boundary ef what was admittedly the 
plaintiffs’ land, and the learned Additional. 
District Judge was satisfied that no other 
person or persons was or were in possession 
of this land, and that being so he held that 
it must be deemed to be in the possession 
of the plaintiffs through their mukarrart- 


dars. He further pointed out that atleast 


part of this strip of land was formed less 
than twelve years before the institution of 
the suit» and that being so, even if the 
plaintiffs were not in possession throughout, 
the defendant-appellant could not within- 
the period obtain a title by limitation. He 
therefore held that this narrow strip of land 
was in the possession of the plaintiffs through 
their mukarraridars. In my view, this is to 
avery large extent a finding of fact and 
cannot be challenged by the appellant in 
second appeal. 

- With regard to the land lying north of 
this strip of land and south of what is called 
the Sotasone, the position is‘ssomewhat differ- ` 
ent. This land forms part of Plot No. 276 
on the Commissioner’s map and there was 
evidence that this plot was actually settled 
by the khas mahal authorities with tenants 
in 1921. The area ofthis land appears to 
have varied: but it is clear that the de- 
fendant-appellant had been dealing with 
this land or with such of it as could be dealt 
with for over a period of twelve years and 
further that the plaintiffs had never been in 
physical possession of the same. In those 
circumstances, it has been argued that, even 
if this land south of the Sotasone could be 
regarded as an accretion to the plaintiffs’ 
land, the plaintiffs’ suit would be barred by 
limitation. The evidence, which has been 
accepted by the learned District J udge, 


l 
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showed that this land was subject to seasonal 
submergence, and one of the defendant's own 
witnesses said that flood water remained on 
the land in question from July to September 
each year and during that period mo por- 
tion of it*could be cultivated. In those cir- 
cumstances, the learned District Judge held 
thatit could not besaid that the defendant- 
appellant had been in continuous ladverse 
possession Of this property for more than. 
twelve years. Prima facie, this land was an 
accretion to the plaintiffs’ land. Once it was 
established that the strip of land immedi- 
ately south of it was in the plaintiffs’ pos- 
session, the only defence open to the Secre- 
tary of State with regard to this land is 
therefore one of limitation. In Secretary of 
State v. Krishnamoni Gupta (1) the Secre- 
tary of State claimed title to certain, alluviat 
land by limitation. It appears that a portion 
of the land whilst in possession ‘of Govt. by 
the plaintiffs as their ijaradars, became sub- 
merged and remained so until within ten 
years of the institution of the suit, and the 
Govt. contended that their possession of the 
land continued during submersion. Their 
Lordships of the Privy Council held 
that for the purpose of trying the question of 
limitation, the Govt. had to be regarded as 
trespassers and dispossessors of | rightful 
owners, and that it would be contrary to 
principle and authority to imply constructive 
possession of Govt. through the plaintiffs as 
their tenants, whilst the lands were sub- 
merged, so as to enable the Govt. as wrong- 
doers to obtain a title by adverse possession. 
In order to sustain sucha title under the 
Lim. Act, there must be actual possession of 
a person claiming as of right by himself or 
by persons deriving the title from him. This 
case was considered by their Lordships of 
the Privy Council in the latter case in 
Basanta Kumar Roy v. Secretary |of State 
(2). Atpp. 871 and 872, Lord | Sumner, 
who delivered the judgment of the Board, 


observed : 

“In Secretary of State v. Krishnamont 'Gupta (1), 
their Lordships’ Board applied this view to a case, 
where ariver shifting its course first in one direction 
and then in the opposite direction, first exposed certain 
submerged lands, of which the Govt. took, possession, 
and then after a few years flooded them | again. No 
rational distinction can be drawn between that case 
and the present one, where the re-flooding was seasonal 
and occurred for several months in each year. It 
was held that.when the land was re-submerged the 
possession of the Govt. determined, and that, while it 


D 29 C 518; 291 A 104;6 CW N 617; 8 Sar. 260 
ye : 
(2) 44. 0 858 (871, 872); 40 Ind. Cas. 337; A I R1917 P 


C j8; 44 I A 104. 32M L J 585; 15 A L J 398; 19 Bom. 
L R 480; 250L49 487;21 C W N 642; 22 M.-L T 310; 


§ L W 117; (1917) M WN 482; 1 PL W 593 (P C) 277. 
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‘yemained submerged, no possession could be deemed to 


continue so as tobe available towards the ultimate ac- 
quisition of title against the true owner.” 

The statement of Lord Sumner is clear 
that there is no difference in principle bet- 
ween seasonal submérsion and one which 
continues for a length of time. That view 
has been taken in a number of cases decided 


‘by diffrent Courts, some of which were 


in fact decided before the observation of 
Lord Sumner was’made. In Loknath v. 


< Manorath Ram, 18 Ind. Cas. 613 (3), the 


plaintiff claimed possession of certain land 
as being its owner. The land used to 
remain submerged under water for a por- 
tion of the year, and during the remaining 
period of the year it was in possession of 
the defendant. The latter set up adverse 
possession for over 12 years as a defence. 
Tudball, J. held that during the time the 
land was submerged under water, it was 
in the constructive possession every year of 
the rightful owner and a title by adverse 
possession could not be acquired by a tres- 
passer. As the defendant had not béen in 
undisturbed possession for 12 years, he had 
acquired no title to the land by préscriptipn. 
A similar view was taken by a Bench of 
the Allahabad High Court in Baldeo 
Thakuraj v. Ugra Nath Misra, 29 Ind. 
Cas. 278 (4), and it is to be observed that 
these two cases were decided before the 
case in Basanta Kumar Roy v. Secretary of. 
State (2), was decided. A similar view was 
taken in Secretary of State v. Wazed Ali 
Khan (5), in which a Bench of the Calcutta 
High Sourt held that no rational distinction 
could be drawn betweén cases where re- 
formed land was after a few years again 
submerged by the flood for a time, and 
cases where the re-flooding was seasonal and 
occurred for several months in each year. 
On the dispossession of a trespasser by the 
vis major of floods, the constructive posses- 
sion of land isin the true owner, in other 
words, the land after submersion became 
derelict, and so long as it remained sub- 
merged, no title could be made against the 
true owner. This view was again followed 
by a Bench of the Calcutta High Court in 
Maharaja of Cooch-Behar v. Mahendra 
Ranjan (6). an 

It has been argued however in this case 
that this Court has taken a different view ` 
and that we are bound by certain decisions 

(3) 18 Ind. Cas. 613; 11 A L J 68. 

(4) 29 Ind. Las. 278; A I R 1915 All. 286. ' 

(5) 65 Ind. Gas, 866; A I R1921 Cal. 687; 34 CL J 


141. 
(6) 34 C L J 465; 66 Ind, Cas, 923; AI R 1921 Cal. 
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of this Court. On behalf of the respond? 
enis however it was contended that, if there 
are any decisions of this Court contrary to 
the clear dictum of Lord Sumner, they must 
be disregarded. IfI was in any doubt as to 
what, the cases of this Court have held, I 
should have referred this point for decision 


by a larger Bench, asthe cases to “which I’ 


will refer shortly are Bench decisions and 
bind the present Bench. In my view how- 
ever, the cases relied upon by the appellant 
do not, when closely examined, dissent 
from the line of cases to which I have 
already made reference. They appear to be 
‘cases decided on their particular facts. The 
first e case relied on by the appellant on the 
‘question of limitation was Nand Lal v. 
Ragdhart Lal (7). At p. 663 Dhavle, J 


observed : . 

“The question is whether in these circumstances 
submergence of the land which did not interfere with 
agricultural operations in any year could have had 
any such effect on limitation as is referred to in 
two cases of high authority, Secretary of State t. 
Krishnumont Gupta (1) and Basanta Kumar Roy v. 
Secretary of State (2), where it was held that there 
can be ng continuance of adverse possession when 
theeland is not capable of use and enjoyment, so 
long as such adverse possession must rest on de facto 
use and occpuation, and that the possession of the 
rightful owner revives the moment a trespasser’s pos- 
session ceases before the expiry of the period of 
limitation, by reason of the land going under 
WALI stevens 
= * e x * 
- "Tf that be the principle, it is clearly not applic- 
able to the facts of the present case where the plain- 
tiffs claimed that they cultivated the land every year, 
notwithstanding its periodical submergence, and Rajnath 
Mahto, curriously enough, said at the eng of his 
examination-in-chief thae it was not true that ever 
between the year 1918 and the present day, the dis- 
puted land was ever diluviated. Diluvion in the pro- 
per sense apparently_occurred as long ago as 1898 or 
1899. What seems to have happened since then is 
the land going under water apparently for a few days 
every year but without interfering with the agricul- 
tural operations usual in the neighbourhood. The 
land being thus capable of use and having continued 
to be capable of use in the ordinary way for 12 years 
or more. immediately preceding the suit, it seems to 
me that the plaintiffs were not entitled to invoke the 
principle of constructive possesssion which applies where 
land is submerged in quite a different sense.”’ 

It has been argued that Dhavle, J., in this 
case has held that submergence of the land 
will not affect the question of adverse pos- 
session by a trespasser unless the submer- 
gence is such that it interferes with the 
ordinary agricultural operations usual in the 
neighbourhood. It is to be observed that 
- seasonal submergence of land only occurs in 
areas ,lying alongside rivers which overflow 
their banks every year. The very fact that 
these rivers cause flooding yearly must affect 
the mode of cultivation In such areas where 


(7) 16 PT 659 (663). 
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owing to the danger of flooding no cultiva- 
tion takes place during the rainy season. Any 
seasénal submergence could not in one sense 
be said to interfere with the agricultural 
operations usual in such neighbourhood for 
the simple reason that owing to the danger 
of flooding no operations are carried out 
during that period. In my view, for submer- 
gence to inferfere with continuous adverse 
possegsion, it is not necessary to show that 
the submergence is such as interfere with 
the usual agricultural operations in the 
neighbourbood. It is enough if the submer- 
gence prevents such use and occupation as 
the posssssor would normally have but for 
flooding and submergence. The case decided 
by Dhavyle, J., however is very different from 
the present case. It appears that the lands 
were only flooded for a few days at most 
and that the floods did not in ‘any way im- 
terfere with the ordinary use and occupa- 
tion of the land. The trespasser might be 
said to be in possession even during the 
flooding, and that being so the constructive 
possession of the true owner could not arise. 
It is to be observed that there was a Letters 
Patent Appeal from the decision of Dhavle, J., 
and the Bench which heard that appeal 
dealt with the case on entirely different 
grounds and held that having regard to 
the course which the case has taken the 
plaintiff was not entitled to rely upon con- 
structive possession to defeat the defence of 
limitation. The Bench-also appear to have 
thought that the extent of the submergence 
of the land which was disclosed in the evi- 
dence was not such as to attract the doctrine 
of revival of the possession of the true 
owner. That -being so, this case cannot be 
regarded as authority for the proposition 
that seasonal submersion or submergence 
will not prevent time running in favour of 
a trespasser. : 

The next case relied upon by Counsel for 
the appellant was Jugal Kishore v. Manaka 
Singh (8). In this case James and Chatterji, JJ. 
do appear to lay down that seasonal sub- 
mergence does not, in certain circumstances, 
affect the question of adverse possession. The 
facts of the case are somewhat peculiar. The 
plaintiffs obtained a decree for possession of 
land which was submerged under water dur- 
ing the rainy season due to the inundations 
of a river but the land could be cultivated 
during the rest of the year. The plaintiffs. 
failed to take possession of the land until 
execution of the decree was barred by limi- 
tation and filed a fresh suit for recovery of 


(8) AIR 1939 Pat. 260; 180 Ind. Cas. 76;5 B R 330; 
11 R P 442. 
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possession. It was .held that such a suit 
would not lie. Certain observations are made 
in this case which appear contrary todhe 
dictum of Lord Sumner to which I have 
already referred and to the decisions of the 
Allahabad and Calcutta High Courts to which 
reference has already been made. It is not 
clear from the facts of the case whether the 
lands were really submerged for any length 
of time and the submergence is described by 
James, J. in these terms : 

“The principles laid down in these decisions which 
have been quoted which apply to land affected by 
changes inthe course of rivers, cannot in our judg- 
ment be properly applied toland lying onthe banks 
ofa river which merely spills over its bank during 
the annual rainy season in times of flood”’. 


The submergence, if any, in-the case 
appears to have been ‘slight and-in any 
event it appears to me doubtful whether ae 
decision upon this aspect of the case was 
necessary to determine the point În contro- 
versy namely whether a suit for possession 
would lie when execution of a previous 
decree for possession was barred by limita- 
tion. The observations of.James and Chat- 
terji, JJ., appear to be obiter, and if they 
were intended to mean that seasonal sub- 
mergence could not interrupt a trespasser’s 
adverse possession they appear to be in con- 
flict not only with a number of decisions 
of Indian High Courts but also with the 
dictum of Lord Sumner in Basanta Kumar 
Roy v. Secretary of State (2). The last 
case relied upon is Ramasray Prasad v. 
Ramsurat Singh (9) which is another de- 
cision of James and Chatterji, JJ., in which 
they held that mere occasional flooding of 
land which does not interfere with ordinary 
agricultural operations so as to interrupt 
the possession cannot be treated as stopping 
the running of limitation. At p, 183* James J. 
observed : 

“On the question of limitation, the respondents stand 
on stronger ground, Mr. Jha suggests that annual 
inundations have interrupted the tenants’ possession 
but the Courts have found that these occasional 
floods have never been such as to interfere with the 
ordinary agricultural operations so that there has been 
actually no interruption of possession. Mere occasional 
flooding of thiskind cannot be treated as stopping of 
limitation. ” 

In this case it would appear that such 
flooding as took place did not in fact inter- 
. fere with the trespasser’s possession, and 
that being so it would not amount to an in- 
terruption of the trespasser’s adverse pos- 
session. In my judgment these three cases 
of this Court must be confined to their parti- 
cular facts and they cannot be held to lay 


(9) 21 PLT 181; 184 Ind. Cas, 838; A I R 1940 


Pat. 131; 6 B R 84; 12 R P 282. 
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„down a principle contrary to the. principles: 

enunciated by-their Lordships. of the Privy 
Council and in the decisions of other Courts. 
to which I have referred. In the present 
case the flooding occurred yearly in the 
months of July, August and September of 
each year and made cultivation impossible 
during these*months. In the neighbourhood 
of Digha paddyis cultivated and these are 
busy months for the agriculturist. If no 
flooding took place, this land would, in all 
probability, have been cultivated, and there 
can be no doubt that the flooding did de- 
prive the trespasser of the use and occupa- 
tion of that land as agricultural land during 
those three months. Hecould not be .said 
to be in effective possession of that land - 
during that time, and that being so it mtist 
be held that the possession of the true owner 
revived and therefore the defendant-appel- 
lant had not been in possession of the land 
continuously for twelve years before the 
present suit was brought. Each year his 
possession was effectively interrupted «for a 
period of three months during which the 
plaintiffs must be regarded. as havêng been 
in possession. In my view the learned 
Judge decided the point of limitation rightly 
in favour of the plaintiffs. 

Asto the land lying north of the Sotasone,. 
the plaintiffs’ right to it depended entirely 
upon whether the Sotasone was a natural 
stream ornot. The Court of first instance 
held that it was a natural stream and 
therefore, land which appeared north of it 
could not possibly be said to have accrued 
to the plaintiffs’ land. dhe learned Addi- 
tional District Judge however found as a fact 
upon the evidence that the-Sotasone was not 
a natural stream but was merely a depres- 
sion which occasionally was filled with water.. 
That being so the land north of it could. 
properly be regarded as an accretion to the 
land southofit. If the land south of this 
depression was land which had accrued to: 
the plaintiffs, then the land north of it also ` 
could properly be regarded as an accretion: 
to the plaintiffs’ land. In my. view the 
question whether the Sotasone was or was. 
not a natural stream was a pure question 
of fact, and as there is evidence to support: 
the learned Judge’s finding his conclusions 
cannot be challenged in second.appeal. -The 
learned Judge regarded the whole of the 
land north of the strip immediately adjoining 
the plaintiffs’ land as one accretion and in. 
my view his decision cannot be successfully’ 
assailed. < 

It was also contended thabthere was no. 
evidence on which past mesne profits could 
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be granted. ‘This is expressly stated by the. petitioner executed a -promissory note in 


Subordinate Judge and in my view no past 
mesne profits should have been decreed by 
the learned District Judge. The plaintiffs 
are entitled io future mesne profits which 
will be determined as directed by the lOwer 
Appellate Court. For the reasons which I 
have given lam Satisfied that "the decision 
‘of the learned District Judge was substan- 
tially correct and the decree should be 


affirmed with the variation as to mesne pro- 


fits as indicated above. I would -therefore 
subject to this variation dismiss the appeal. 


The plaintiffs will be entitled to the costs of 


this appeal. 
Manohar Lall, J.—I agree. - 
D, Order accordingly. 





: MADRAS HIGH COURT 
‘Civil Revision Petition No. 2010 of 1939 
April 11, 1940 i 
WADSWORTH AND PATANJALI Sastet, JJ, 
BUDIRADLA RAMAMURTI— 
s PETITIONER 
versus 


` MATTE SITARAMAYYA— RESPONDENT 

Madras Agriculturists Relief Act (IV of 1938), 
-ss, 8, 19 — Uncartified payment, if can be proved by 
judgment-debtor, for satisfying decree regarding costs 
-—Compromise decree passed before October 1, 1932, in 
renewal of anierior debt—Debt, if canbe scaled down 
and how. 

When a judgment-debtor applies under s. 19 to scale 
down a decree, he can prove payments which have not 
"been certified, for the purpose of satisfyifg the decree 
regarding costs. For any other purpose, there is no 
‘express provision allowiag the petitioner to prove pay- 
ments madeafter the decree and not recorded by the 
‘Court and it-seems to follow that he would have to 
-establish those payments in the ordinary way by getting 
“them certified in Court, if he wants them to be taken 
into consideration as payments towards the decree. 

When there isa decree passed before October 1, 1932, 
‘in terms of a compromise, which itself is demonstrably 
-a renewal of an anterior debt, the Court must scale 
down the debt under s.8 of Madras Act IV of 1938, 
“treating as the principal the amount originally advanced 
-together with the amount af any sums subsequently 
„advanced. ` 


C. R. P. to revise an order ofthe Sub- 
-Judge, Coconada, dated September 6, 1939. 


Mr. Y. Viyanna, for the Petitioner. 
Mr. D. Narasaraju, for the Respondents. 


. ‘Wadsworth, J.—This civil revision peti- 
“tion raises the question of the powers of a 
‘Court to scale down a compromise decree 
“under s. 8, Mad. Agri. Relief Act, IV of 1938. 
‘The relevant facts may be briefly stated. 
The petitioner is the judgment-debtor. He 
and the respondent had dealings on account 
‘starting in 1922. On March 26, 1928, the 


settlement of that account. On April 3, 1928 
he @xecuted a second promissory note for 
a fresh advance: On July 20, 1929 he 
executed a promissory note for Rs, 4,600 
comprising the amounts due on two previous 
notes and a small amount in caŝh advanced 
at that time. It was alleged that -on Sep- 
tember 27,1930, there was an arrangement 
whereby the petitioners undertook to pay 
the amount xlüe on this promissory note 
within a givén-time or to execute a mort- 
gage -over certain properties. No payment 
having béen made and no mortgage hav- 
ing been executed, the respondent filed a 
suit, O.S No. 44 of 1931, on the promissory 
note of 1929, claiming a charge over the pro- 


.pertieS covered by the alleged agreement 


to-mortgage.~He:also obtained an attachment 
before judgment of the properties in respect 
of which the charge was claimed. On 
August 8,.1932 a decree was passed in 
terms of a compromise. The compromise 


' recited that the transactions between the 


parties had been examined by mediators 
who had decided that the whole of the debt 
claimed should be recovered from the family 
properties of the defendants; and that the 
defendants had agreed that the suit debt, 
costs and-subsequent interest calculated at 
Rs. 7,150 in all should be a charge>on the 
properties mentioned in the plaint and ib, 
was agreed that the defandants were to be 
given time till October 1, 1932 to pay the 
amount so settled. ` It is to be noted that 
this -compromise does not appear to have 
dealt with matters extraneous to the suit and 
that if provided for the paymentof the full 
amount claimed by the plaintiff with in- 
terest The lower Court following the deci- 
sion of Pandrang Row, J., in C. R. P. No. 86 
of 1939, held that in scaling down the decree 
the starting point must be the decree itself 
and that it was not open to the Court to go 
behind the compromise and treat the 
original debt as the debt which is to be 
scaled down. 

Now, we have held in avery recent deci- 
sion, ©. R. P. No. 2543 of 1939 Nimmagadda 
Ramaseshayya v. Adusumilli Kutumba 
Rao (1) that in the simple case of a decree 
on a debt, the Court must with reference 
to the terms of s. 8 (1) of Act IV of 1938 look 
to-the debt upon which the decree is passed 
and not regard the decree itself as the debt 
which has to be scaled down. A decree 
embodying a compromise is in One respect 

(1) 194 Ind. Cas. 655; ATR 1940 Mad. 793; (1940) 2 


ML J 285; 52 L W 173; (910) MWN 770-1 UR 
(1940) Mad, 943; 14 R M 27. l 
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‘payment of the debt which forms the subject- 
matter of the suit. The effect of the com- 
. promise is the substitution of a new contract 
for the contract sued on; which new con- 
tract itself forms the basis of the decree. 
When we come to apply ss. 8 and 9 to 
such a decree, we must have regard to 
the provisions of s. 7 which lays down 
that : - a 
“notwithstanding any contract.. ortdecree of Court 
to the contrary, alldebts payable~by..an agriculturist 
at the commencement of this” Act; bhall be scaled 
down in accordance with the provisions’, öf Chap. II 
of the Act.” po = ae 

The decree in terms of the compromise 
is in fact a decree on a contract superseding 
the original debt upon which thé-suit is laid. 
To the extent to which that. contractican ke 
proved to be in whole or in*part a ‘renewal 
of the debt upon which the suit was’ laid, 
clearly ss. Band 9 of the Act provide that 
the principal of the debt liable to be scaled 
- down must be the principal sum originally 
advanced together with any sums subse- 
quently advanced. On the facts of the 
present case, if is clear that we are concern- 
ed with a very simple compromise dealing 
only with the suit debt and agreeing that 
the said debt with interest at the contract 
rate and costs shall be payable by the de- 
-fendants and shall be charged in a particular 
way. Therecan therefore be no doubt that 
the compromise agreement upon which the 
decree was based is substantially a renewal 
of the suit debt together with an agreement 
to’ pay the costs and to submit to the charge. 
Jt seems to us that clearly this debt is liable 
to be scaled down unders. 8 having regard 
to the principal originally advanced by 
the creditor together with such sums as 
have subsequently been advanced as prin- 
cipal, 

It is not necessary for the purpose of 
this case to decide what would be the posi- 
tion in a more complicated case when the 
compromise is the result of mutual con- 
cessions and advantages which together 
make up an agreement from which it 
would be extremely difficult to disentangle 
that part which is a renewal of the original 
debt. We may. however, observe that the 
question- whether the compromise forming 
the subject of the decree ‘is or is not. a 
renewal of a pre-existing liability must, 
to a large extent, be a question of fact in 
every case. We have been referred to the 
decision of Horwill, J., in Narayanaswamt 
Naidu vi Rajamanickam Pillai (2) which 

(2) (1940) 1 MLS 225; A I R 1940 Mad. 41% 51 L W 
237; (1940) M W N 265. 
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on the facts of the particular case decided 


- that when there was a decree on a compro- 
. mise, the date on which the debt was in- 


curred must with reference tos.8.or s. 9 
of the Act be the date of the original debt 
and not the date of the compromise decree. 
It is not ngcessary for the purpose of this 
case to ‘consider the correctness of our learn- 
ed brother’s decision on the facts before him. 
We confine „ourselves to holding that when 
as in the present case, there is a decree 
passed before October 1, 1932 in terms of a 
compromise, which itself is demonstrably a 
renewal of an anterior debt, the Court must 
scale down the debt under s. 8 of Mad. Act 
IV of 1938, treating as the principal 
the amount originally advanced together 
with the amount of any sums subsequently 
advanced. g 


A further question has been raised with 


-reference to. the terms of s. 19 of the Act 


IV of1938, whether the petitioner in apply- 
ing for the scaling down of the decree can 
prove uncertified payments made towards 
that decree, having regard to the terms of 
O. XXI, r. 2, Civil P. ©. Section 19 days 
down that on the application of the judg- 
ment-debtor or the decree-holder the Court 
which passed the decree shall apply the 


. provisions of the Act tothat decree and not- 


withstanding anything contained in the 
Civil P. CO. shall amend the decree accord- 
ingly or enter satisfaction as the case may 
be. Then follows a proviso with which we 
will deal separately. So far the section is 
concesned merely with the amendment of 
the decree in accordance with the terms of 
Act IV of 1938 and with the addition of a 
power to. the Court to enter satisfaction, 


¿presumably when the scaling down process 


under the Act itself results in the extinction 
of the decree. So far, the section is not con- 
cerned with execution, nor is it concerned 
with payments made in execution or pay- 
ments made subsequent to the decree. Then 
follows the proviso that all payments made 
or amounts recovered, whether before or 
after the commencement of the Act, in res- 
pect of any such decree shall first be 
applied in payment of all costs as originally 
decreed. This proviso expressly contemplates 
the appropriation of payments made after 
the decree by the Court which passed the 
We find it difficult to hold.that in 
making these appropriations, the trial Court 
is acting as an executing Court. If the 
Court is not a Court executing the decrée 
then the provisions of O. XXI, r. 2 (iii) 
would not bar the petitioner from proving 
payments which have not been certified 
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inthe manner necessary for establishing 


them in an executing Court. If this view 
is correct, it follows that when a judgment- 
debtor applies under 19 to scale down a 
decree, he can prove payments which have 
not been certified, for the purpose of satisfy- 
ing the decree regarding costs For any 
other purpose, there is no express provision 
‘allowing the petitioner to prove payments 
made after the decree and not recorded by 
the Court anditseems to- follow that he 
would have to establish those payments 
in the ordinary way by getting them 
-. certified in Court, if he wants them to be 
taken into consideration as payments to- 
wards the decree. 

If the result, therefore, we hold that this 
decree is liable to be scaled down under s. 8 
treating as the principal of the debt the 
amount originally advanced and any subse- 
quent sums lent tothe extent to which the 

“original debt can be said to have been 
renewed by the agreement of compromise 
embodied in the decree and that the peti- 
tioner is ®ntitled under the proviso to s. 19 
‘to ‘prove uncertified payments for the pur- 
“pose of appropriating those payments if 
established towards costs of the decree. The 
petition is therefore remitted to the trial 
Court for disposal in the light: of this judg- 
‘ment and the petisioner is entitled to his 
costs in this Court. 


N.-S. Petition remitted, 





BOMBAY HIGH COURT 
Second Appeals Nos. 33 and 34 of 1939 
November 20, 1940 
WASSOODEW, J. 

SORABJI HORMASJI LAKDAVALA 
AND ANOTHER—-APPELLANTS 
VETSUS 


BROACH BOROUGH MUNICIPALITY— 
RESPONDENT 
. Bombay Municipal Boroughs Act (XVIII of 1925), 
ss. 65 and 73,90, 186, 58 (j)— Object for which fee is 
‘levied, whether determinative factor in observing for- 
malities for the levy—Formalities gone into—Levying 
of license fees for traders in charcoal and firewood 
with object of supplementing income for educational 
purposes—Action held not illegal or irreguiar—No 
by-law that license should be taken for particular 
trade—Rule framed regarding amount of license fee 
for such irade— Omission to pay such fees, if punish 
able. 
The object for which a fee or tax is levied by a public 
body would not serve necessarily as a guide for saying 
-whether an imposition is a “fee? or “tas”, Nor would 
it be determinative factor in observing the formality for 
the levy. Ifthe by-laws of the Municipality require a 
license to garry ona particular trade or business and the 
Municipality frames a rule prescribing a fee for grant- 
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` ing sucha license, and it is not proved that it is un- 
. reasonable, the levy in the case of the traders in fire- 
“wood gnd charcoal would be legitimate and must be 
upheld notwithstanding the fact that the Municipality 
- before making the rule had ina public notification in- 
- dicated that the object of it was to supplement income 
for educational purposes. Further the Munjipality hes 
got powers to set apart the Municipal fynd, for any 
purpose under s. 65, Bom. Municipal Boroughs Act and 
s. 73 does not stand in the way of such action because 
s. 73 does not say that the liability for education 
must be met wholly out of the special education tax, 
. Lp. 756, col. 2.) < 
The question of charging license fees must arise when 
a license is granted. And a license could only be grant- 
ed if the law requires the license to be granted. Hence 
in the absence of any by-law in that respect, there 
would be no obligation to take out a license. The 
Municipality in order to fortify its right tolevya fes 
from the trader has first to make a by-law insisting 
upon a license and then frame a rule prescribing 8 fee 
under s. £8 (7) of the Act. It wilnot be sufficient to 
fely upon s: 90 in the absence of a by-law, for, 
obviously the party need not takeouta license, and there 
would be no pgwer in the Municipality to punish him 
for that omission. [p. 757, col. 1.] 


S. As. from the decision of the District 
Judge, Broach and Panchmahals at Broach, 
in Appea INO. 52 of 1936. 

Messrs. R. J. Thakor, and Pochaji Jam- 
shedji, and M. B. Dave and Pochaji 
Jamshedji, for the Appellants (for firewood 
merchants and sweetmeat-sellers, respec- 
tively.) 

_ Messrs. S. M. Shah and V. T. Gambhir- 
walla, for the Respondent. 


Judgment.—These two appeals arise 
from the judgments of the District Judge 
of Broach. The dispute relates to the le- 
gality of the levy of license fees from the 
appellants under a rule which is No. 208 
(az) passed by the Broach City Municipality 
and sanctioned by Govt. on July 2, 1934. 
The plaintiffs, in the two Suits Nos. 330 
“and 331 of 1934, from which these appeals 
arise, are respectively traders in firewood 
and charcoal, and manufacturers and sellers 
-of sweetmeats and confactionary, and carry 
on their business within the Broach muni- 
cipal limits. They alleged that the Muni- 
cipality proposed to levy yearly a license 
fee according to the new rule upon their 
trade and claimed a declaration that the 
Municipality had no right to recover any 
sum whatever from them under the pre- 
text of license fees particularly when the 
avowed object of the levy was to enable the 
Municipality to meet educational expenses. 
- They also claimed injunction against the 
Municipality preventing that body from vre- 
covering those fees. The Courts below have 
held that the levy was legal, and in conse- 
quence the suits were dismissed with costs, 
Against those decrees the plaintiffs have 
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brought these two appeals. Itseems to me 
that the case of the plaintiffs who are dealers 


in firewood and charcoal can be distinguish- 


ed from the other case in which the plaintiffs 
are manufacturers and sellers of sweetmeats 
and confèctionary. 
deal with the case of the former plaintiffs 
Itis common ground. that under the 
by-laws framed by the Municipality under 
s. 61, Bom. Municipal Boroughs Act (Bom. 
XVIL of 1925), it is necessary only for 
traders in firewood and charcoal to obtain 
licenses for carrying on their trade. No fee 
was prescribed for the grant of such licenses 
until the new rule, which is distinct from a 
by-law, was framed in 19384. That rule 
which the r. 208 (a) of the Broach City Muni- 
cipality provides as follows : < 


“License fees shall be chargeable per year for every 
license issued for— 
* * 


x * mm 


(9) Storing wood, coal, charcoal A h 


(11) Manufacture and sale of sweetmeats.” 
Against each item the amount of annual 


“license fee is given in the column of the 


fees prescribed. For the one in Serial 
No. 9 above the annual fee is Rs. 12 and for 
Serial No. 11, Rs. 25. Now, that rule is 
made in the exercise of the power given to 
the Municipality by the provisions of s. 58 
(j), Bom. Municipal Boroughs Act. That sec- 
tion authorises the Municipality to make 
rules not inconsistent with the Act pres- 
cribing the taxes to be levied in the munici- 
pal borough for municipal purposes, and 
the fees to be charged for licenses or permis- 
sions granted under s. 90. ‘Section 90 (1) 


provides as follows : : 

“When any license is granted under this Act, or 
“when permission is given thereunder for making any 
temporary erection or for putting up any projection, or 
for the temporary occupation of any public street or 
other land vested in the municipality, the authority 
granting or giving such license or permission may 
charge a fee for the same.” a 

That seems to be the only provision in 
the Act authorising the Municipality to 
charge license fees. Obviously the question 
of charging fees must arise whena license 
is granted. And a license could only be 


- granted if the law requires a license to be 


granted. It is not claimed that ail trades 
must be: carried on under a municipal 
license. That is also made clear in the penal 
provisions of the statute. Section 186, 


sub-s. (4), provides as follows : 

“Whoever uses without a license or during the suspen- 
sion or after the withdrawal of a license, any place for 
“any purpose mentioned in sub-s. (1) in any municipal 
borough in which by-laws are for the time being in force 


- prescribing the conditions on or subject to which, the 
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“circumstances in which, and the areas or localities in 
respect of which, licenses for such use may be granted, 
refused, suspended or withdrawn, shall be punished 
with fine.” ee 

In sub-s. (1) of that,section the following 
provision occurs : ' 

“Tf it be shown to the satisfaction of the standin 
committee tha any building or place used or fntandad 
by any peron to be used— 

* * ` Lal k i * 


(n) for storing hay, straw, fooder, wood, coal or other 
combustible material. 
x * * * “- 


(p) for the manufacture or sale of sweetmeats, 
* * * * * 


the standing committee may by written notice require 
the owner or occupier— 

(t) at once to discontinue the use of, or at? once 
to desist from carrying out or allowing tobe car- 


- ried out the intention so to usé, such building or place, 


‘prescribes, so,that it may not become, 


or 

(it) to use it in such manner d after such structural 
alterations as the standing committee in such notice 
or may be no 
longer, a nuisance or dangerous.” 

e There is no provision in the Act requiring 
the persons carrying on the above trades to 
apply for and obtain a.license. Whether 
they should be so required is lett to the 
discretion of the Municipality under the 
scheme of the Act; and the Municipality 
may by framing the necessary by-laws re- 
quire any trade to be carried on under a 
license. Accordingly a penalty is provided 
for using a place for a trade without a 
license when the by-laws provide for obtain- 
ing a license. In the case of the fire-wood 
dealer the by-laws, as I have said, provide 
that a license should be taken. If so, the 
Municipality was compefent to make rules 
prescribing the fee to be charged for such 
license. Prima facie, therefore, the action 
of the Municipality would be justified. 

But it -is urged that the action of the 
Municipality was irregular, if not illegal, 
because they could not raise revenue for 
general purposes under-the guise of impos- 
ing license fees, for it is said that different 
formalities are laid down for levying a tax 
and a license fee,and as the avowed object 
of the Municipality was to supplement the 
income for educational purposes, this im- 
position was no other than a tax. That 
argument, in my opinion, is not altogether 
well founded. Counsel: has relied upon 
Emperor v. Brij Mohan Lal (1), for the 
view that license fees are quite distinct from - 
taxes and the one cannot’ be levied in the 
name of the other for they are distinguish- 
able and theelevy of each must be preceded 


(1) 56 A 743; 149 Ind. Cas. 11; AIR 1934 All. 497; 
(1938) A LJ 24; 35 Or, L J 981; OR A 879; (1934) Or. 
as. 594. i i 
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by the requisite formalities. That case 
would not serve as authority for the obvious 
reason that the Court was dealing with an 
entirely different enactment. I readily con- 
cede that the law regulating the procedure 
and formality for the imposition of either a 
fee or a tax must be strictly observed before 
the levy can be regularized or rendered 
legal. It is evident that the procedure in 
regard to the levy of a feeis intended by 


the Actto be different from the procedure’ 


in regard to the levy of a tax: see ss. 98 
and 75. “Tax” is defined in s. 3 (20) of the 
Act as—the definition is not exhaustive— 
meaning “any toll, rate, cess, fee or other 
impost leviable under this Act and shall in- 
clude a water rate.” Apart from the pro- 
cedural difference there is a very subtle 
distinction if any between “tax” and “‘fee” 
as used in the ordinary sense. When impos- 
ed by the Legislature or local “bodies both 
are burdens or charges upon persons and 
property, and the object of both is to raise 
money for a public purpose or to serve 
some pwblic object. So then, the object for 
which a fee or tax is levied by a public 
body would not serve necessarily as a guide 
for saying whether an imposition is a ‘‘fee’’ 
or “tas.” . 

` As I have pointed out above, the levy of 
license fee is the subject of special proce- 
dure.in the statute and it is sufficient to say 
that the formalities prescribed have been 
gone through in making the rule. Merely 


~ because the municipality before making the 


rule had in ‘a public notification ufdicated 
the object- for which it was to be applied— 
here it wassaid “to cope with the- increased 
expenditure of the education department” 
—it would not.in my opinion render the 
formality observed unsuitable or unautho- 
rized. That the object of: the application of 
a fee or tax does not determine the proce- 
dure is evident from the definition of the 
“municipal fund” in s. 65 of the Act and 
particularly proviso (b) thereof. Under the 
term “municipal fund” is included all taxes, 
fines and penalties paid or levied under the 
Act, The definition is comprehensive enough 
to include fees, -for the proceeds of all im- 
positions levied constitute municipal fund. 
The municipality is also given power in 
_ proviso (b) to set apart any portion of the 
municipal fund for a particular purpose, 
such as for schools or dispensaries, subject 
‘to the Commissioners approval, and io 
apply any sums properly so ¢redited exclu- 
sively to the ‘special purposes for which 
such sums. were received or set apart. 
Therefore the object is not the determinative 
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factor in observing the formality for the 
levy, l 
It is argued that as a tax for educational 
requirements will fall under the special head 
under s. 73 (18) of the Act, namely “‘special 
educational tax,” any imposition intended 
to-be applied for education must be imposed 
in the mannerin which a tax is imposed 
and the procedure in s. 75 of the Act should 
have been followed. Section 73 does not 
say that the liability of the municipality 
for education must be met wholly out of the 
special education tax. I therefore do not 
think there is any substance in that objec- 
tion. If the by-laws of the municipality 
require a license to carry on a particular 
trade or business and. the municipality 
drames a-rule prescribing a fee for granting 
such a -license, and it is not proved that it 
is unreasenable, the levy in the case of 
the traders in firewood and charcoal would 
be legitimate and must be upheld notwith- 
standing the fact that it may happen that 
the incidence may affect particular trades 
or professions. Accordingly Second Appeal 
No. 33 of 1939 must be dismissed with costs. 
Turning then to the case of the appellants 
who are manufacturers and sellers of sweet- 
meats, it appears that prior tor. 208 (a) no 
license was issued to such sellers. It also 
appears that no by-law was ever framed 
by the municipality requiring a seller or 
manufacturer of sweetmeats to obtain a 
license. Undoubtedly the municipality has 
power to frame within its discretion such 
a by-law under s. 61. That section provides 
as follows : l ; 

(1) A municipality may from time to time, with the 
previous sanction of the Provincial Govt. make, alter or 


rescind by-laws not in-consistent with this Act— 
` * x * * x 


(b) preseribing the conditions on or subject to 
which and the circumstances in which and the 
areas or localities in respect of which, licenses may 
be granted, refused, suspended or withdrawn tor 
the use of any place not belonging -to the munici- 
pality— 


* * * * ad 


(it) for the manufacture, preparation, storing, sale 
or supply for the purposes of trade of any article or 
thing intended for human fcod or drink, whether 
such food or drink is to be consumed in such place 
or not ; 

(iti) for any of the purposes mentioned in sub- 
s. (1) of s. 186 (to which reference is already made) ;...”’ 


As I have pointed out s 186 (1) provides 
for regulating the storing of firewood and: 
other combustible material and for the 
manufacture or sale of sweatmeats. In the 
absence of any by-lawin that respect, there 
would be no obligation to take out’a license. 
The municipality in-order to fortify its right 
to levy a fee from the sweetmeat seller has. 
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first to make a by-law insisting. upon a 
hicense and then frame a rule prescribing 
a fee under s. 58 (j) of the Act. It will not 
be sufficient to rely upon s. 90 in the absénce 
ef a by-law, for, obviously the party need 
not take out a license, and there would be 
no power fn the municipality to punish him 
for that omission. Therefore, Second Ap- 
peal No. 34 of 1939 filed by the plaintiffs- 
sweetmeat sellers must be allowed and the 
lower Courts’ decrees set aside. There’shall 
bea decree in the plaintiffs’ favour in terms 
~of the prayer in the plaint with costs 

throughout, 

D. i Order accordingly. 


PATNA HIGH COURT. 


Civil Revisions Nos. 299 and 300 of 
a 1941 á 
June 6, 1941 


VARMA AND SHEARER, JJ. 
Rani BHUWNESHWAR KUER AND 
ANOTHER— PETITIONERS 
VETSUS 
Rajkumar RAGHUBANSMANI 
PRASAD NARAIN SINGH—OPPOSITE 
PARTY 

Jurisdiction—Writ of inventory—Court not dispos- 
ing of matter of court-fee— Whether can order issue 
of writ of inventory on condition that court-fee 
should be first paid. 

An order for making an inventory of movable pro- 
perties should not be passed till the Court is properly 
in seisin of the case and the Court is not in proper 
seisin of the case till the proper court-fee is paid and 
where the court-fee matter is to be disposed ofon a 
cértain further date the Court should not in the mean 
while pass an order granting the prayer for inventory, 
though conditional, upon payment of court-fees, ona 
date previous to the date -fixed for disposal of the 
court-fee matter. 


©. Rs. from an order of the Subordinate 
Judge of Gaya, dated May 3, 1941. 

Messrs. K. Husnain, B. N. Rai and K.K. 
Sinha in C.. R. No. 299/41. Messrs. P. R, 
Das, J. K. Roy, K. P. Varma and G. P. 
Shahi in C. R. No. 300/41, for the Peti- 
tioners. - l 

Sir M. N. Mukharji and Mr. D. L.. Nand- 
keolyar in both, for the Opposite Party. 


Order —In civil -.revision No. 299 the 
petitioner is Rani Bhuvaneshwar Kuer and 
in Civil Revision No. 300 the petitioner is Raja 
Bahadur Dhakeshwar Prasad Narain Singh. 
Both these petitions are directed against an 
order of the Subordinate Judge of Gaya 
ordering that the prayer for making an in- 
ventory of movable properties by the plain- 
tiffs in the partition suit be granted. The 
terms. in which the prayer was grantéd will 
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be mentioned later-on. But in order to ap- 
Preciate the points raised in these two cases 
it is necessary to give a few more facts. 

“The plaintiffs in the suit out of which 
these applications arise filed the plaint on 
May 3, 1941. The O8urt ordered that the 
plaint be registered and put up with the 
Sharistadar’s report on May 6, 1941. On the 
same date plaintiffs filed a petition support- 
ed by an affidavit for appointing a Commis- 
sioner to invesfigate and make an inventory 


‘of all the movable properties and livestock 


of the joint family and also for appointing a 
Receiver of all the properties of the joint 
family. They filed three affidavits and the 
defendant No. 1 filed a vakalatnama. As the 
lawyers of defendant No. 1 were present the 
Court requested them to enter appearance 
so that he may hear them before passing 
orders. The next date fixed for hearing the 
parties on the question of inventory was 
May. 6, 1941. On May 6, the Court noted 
that it had seen the Sharishtadar’s report 
about court-fee and indicated that the matter 
would be heard on May 12, 1941. Later on, 
on the same date, defendant No. 2 appeared 
and defendant No. 1 filed a petition suppart- 
ed by an affidavit praying that the petition 
for inventory made by the plaintiffs should 
be rejected. On the 7th the argument on 
this point was finished and on May 9, 1941, 
the order complained agajnst was passed and 


the ordering portion is as follows :— 

“The application of inventory will be allowed subject 
to this condition that it will come into operation when 
the required court-fee is paid. For this purpose the 
plaintiffs will be entitled to value the reliefs properly 
according to their own estimate of the same and pay 
the court-fee required under the law subject, of course 
to this question being investigated later on. The plain- 
tiffs will also have to deposit in the first instance a sum 
of Rs. 500 on account of the fees and other expenses of 
the Commissioner or Commissionersto be appointed in 
this case. As soon asthe above directions are complied 
with an order for inventory will forthwith issue. 
Parties will bear their own costs of this application.” . ° 


On the same day another order was passed 
directing the defendant No. 2 not to remove 
or dispose of or destroy the movable pro- 
perties which may be in her possession and 
which the plaintiffs claim to be the joint 
family property. ~The order did not apply 
to ornaments and jewelleries on her person 
or the articles for her actual personal use, 
On May 10, it was noted that the necessary 
court-fee stamp was filed at about Jl a4. mM. 
The Court, however, allowed time to the 
defendants to move this Court. -On the 12th.. 
the, plaintiffs filed an application for time for 
hearing the *court-fee matter-and the next 
date fixed was May 16, 1941.. This Court 
was moved on May 12, 1941, and as the op. 
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posite party was present in Court the order, 
for issuing the writ for inventory was stayed 
till the disposal of the application. Mr. P. R. 
Das ọn behalf of defendant No. 1 undertook 
to produce before the Subordinate Judge the 
account books of the head office by a eer- 
tain date and of the other offices by a later 
date. ee 
Mr, P. R. Das appearing on behalf of de- 
fendant No. 1 referred to the reliefs claimed 
by the plaintiffs in the plaint; but in view 
of the order we propose to pass it is not 
necessary to set them out at length. 

The points taken by Mr. P. R. Das are 
that the Subordinate Judge had no juris- 
dictign to make the order as no suit was 
pending before him at the time -when he 
made the order, that is on May 9, 1941 be- 
cause the plaint was not properly stamped 
and that the order is otherwise wrong. He 
Says that from the nature of the reliefs and 
the report of the Sharishtadar it was clear, 
as the Court itself has found, that the 
order for inventory could not be passed 
because the plaint was insufficiently stamp- 
ed. As ef understand his argument it 
ambunts to this that an order for inventory 
should not have been passed till the Court 
was properly in seisin of the case and the 
Court was not in proper seisin of the case 
till the proper court-fee was paid and as 
the court-fee matter was to be disposed of 
on May 12, 1941, the Court should ‘not have 
passed an order granting the prayer for 
inventory, though conditional, on May 9, 
194]. Mr. Khurshed Husnain, on the other 
hand, has gone a step further and “urged. 
that there was no allegation that the pro- 
perties belonging to Rani Bhuvaneshwar 
Kuer were ‘blended’ with the’ properties 


belonging to the Amawan Estate and, there- 


fore, there could: not be any inventory with 
regard to the properties in the possession of 
Rani Bhuvaneshwar Kuer. Sir Manmatha 


- Nath’ Mukharji, on the other hand, has. 


‘ urged that these two applications do not 
shew that there was any question of jurisdic- 
tion involved and therefore, they must be 
rejected.’ He says even if the Court was 
wrong on the question of court-fees, it 
was only an error of law and not jurisdic- 
tion. Referring to the reliefs Nos.3 and 6 
he goes further and says tbat court-fee 
need not be paid on those two reliefs. The 
question of blending is of no importance 
‘because the plaintiffs’ case was that a num- 
ber of movables belonging to the Amawan 
Estate were in the house of Tikari. He 
has further pointed out that of the various 
affidavits filed in this Court, the affidavit 
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filed by Bisuri Singh is not satisfactory, 
nor is the affidavit filed by Raghunandan 
Prasad Singh or Muhammad Hyder. That 
this was a case pre-eminently for an inven- 
tory to be ordered as the plaintiffs alleged 
and although they have tried their, best to 
give alist of movables in Sch. ND they have 
not been able to give a list of all the 
movable properties that were in the pos- 
session of the defendants and liable to parti- 


, tion. 


A number of pointshave been raised in 


this case but it is not necessary for us to- 


express our opinion on every one of them. 
The fact remains that the order for issue 
of a writ for inventory was passed before 
the question of court-fee was actually dis- 
posed of by the trial Court. The position 
was this. “The defendants got notice of the 
fact that a prayer for inventory was made. 
They appestred before the Court and raised 
the question that the prayer could not be 
granted till the proper court-fee was paid. 
This position to a certain extent the Court 
accepted and wanted to dispose of the matter 
on May 12. But as a matter of fact the 
order for inventory was made before that 
date. Infact the court-fee matter was not 
disposed of even on the 16th because on that 
date the plaintiffs asked for further time. 
Therefore it seems to us that the order for 
inventory, before the court-fee matter was 
disposed of, was not proper. 


We will, therefore,send back the case to. 


the Court below to dispose of the court-fee 
metter before issuing ‘a writ for inventory. 


In deciding what: form the writ should take ` 
the Court may take into consideration the 
various affidavits that have been filed- 


before us. Various proposals were made by. 
the petitioners for consideration of this Court 
but as the plaintiffs were not prepared 
to agree to them the matter has to be dis- 
posed of by the Court below. The records 
should be sent down to the Court below 
and the case disposed of as directed above. 
There will be no order for costs. 

D. i Order accordingly. 





ALLAHABAD HIGH COURT 
First Appeal No. 321 of 1939 
March 26, 1941 

. GANGA NATHAND Dar, JJ. 
Mst. MOHRI KUNWAR—PLAINTIFF 
— APPELLANT 
l VETSUS 
B. KESHRI CHANDRA—DEFENDANT 


; š — RESPONDENT ; 
Court Fees-Act (VII of 1870, as amended by Act, 
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XIX of 1938), s. 6-A—Suit filed before Act of 1938— 
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This amendment was allowed’ on August 


Order regarding court-fees passed against plaintiff “17, 1938 and on that date another order was. 


subsequent to Act—Plaintiff has aright of appeal 
under that Act—Incidental orders leading up to 
order relating to court-fees, if can be set d&ide— 
Civil Procedure Code (Act V. of 1908), s. 115—Order 
regarding court-fees, if case decided—Practice— 
Pleadingsa-Amendment of plaint, when should be 
granted. 

The right of appeal given to a suitor isa part of 
procedure relating to determination of court-fee and is 
purely a matter in which the Crownis interested and 
in which neither the plaintiff nor the defendant has 
such a vested right as cannot be affected by a sub- 
sequent enactment and the rule enunciated by the” 
Privy Council is not applicable to such a case. The 
Court Fees Act of 1938, which allows an appeal against 
the order demanding court-fee does not take away 
any right which was vested in-the plaintiff on the 
date when he filed the plaint ; it only confers upon 
him new right. 

Where, therefore, a person filesa suit before the 
Act of 1938, and an order. relating to court-fees is 
passed against him after the Act, he hasaright ef 
appeal under the Act of 1938, even if he had no such 
right before that Act. 133 Ind. Cas. 465 (4), relied on. 
Colonial Sugar Refining-Co. Ltd. y. Irving (1) distin- 
guished. f 

Obiter.—When an appeal lies against an order 
directing payment of court-fee incidental ọrders which 
lead upto it can be set right. 

Obiter.—Where an order relating to court-fees is 
passed in a suit, sofar as thequestion of court-fee is 
concerned a case has been decided within the meaning 
of s. 115, Civil P. C. 

.A suitor has a right to amend his plaint in any 
manner he likesand so long as amendments pray 
for are not contrary to law, or are likely to lead 
injustice they should be granted. 


WA teem an order of he Oni Judee 
Farrukhabad, dated May 15, 1939. 


Messrs. A. M. Khwaja and Man Singh, 
for the Appellant. 


Mr. Baleshwari Prasad, for the Respond- 
ent. 


Dar, J—On August 18, 1937, plaintiff, 
Mst. Mohri Kunwar, instituted a suit in the 
Court of Civil Judge of Farrukhabad for a 
declaration of title to a half share ina gar- 
den known as Pannilalwalabagh situated in 
the District of Farrukhabad. Theclaim.was 
valued at Rs. 15,000 for, purposes of jurisdic- 
tion and the court-fee was paid on the plaint 
such as is required for a suit in which relief 
is claimed ofa declaratory nature. The de- 
fendant, Babu Keshri.Chand, contested. the 
suit and inter alia he raised a plea that 
the plaintiff was not in possession of pro- 
perty. and the claim was barred by .s. 42, 
Specific Relief Act, As a result of this plea, 
the plaintiff on August 16, 1938, applied 
for. amendment of plaint by praying that a 
relief be added in the plaint to. the effect 
that if plaintiff be not deemed to be in pos- 
session of property possession might be 
awarded to her on payment of court-fee. 


to 


passed staying the suit under s. 10,. Civil. 
P. C., till the disposal of F. A. No. 157 of. 
1936 pending in the High Court. By virtue 
of that order the cas@ is yet pending in the. 
Court of Civil Judge of Farrukhabad and 


-all proceedjngs have been stayed. 


On November 5, 1938, while proceedings 
in the suit were thus stayed, the Govt. Ins- 
pector of Stamps reported that the plaint 
was not properly stamped and he made a 
report for demand of additional court-fee. 
His contention in brief was that the garden, 
the subject-matter of suit, should be valued 
as garden and notas revenue paying land, 
it should: be valued at Rs. 15,000 the full 
value of gardenas given in the plaint and 
that ad valorem duty should be paid for the 
relief of. declaration ard possession. On 
December 1, 1938, the plaintiff filed objection 
to the report of Inspector of Stamps and on 
March 3, 1939, and on April 22, 1939, the 
plaintiff made two applications praying for 
further amendment of plaint. By these 
amendments, in substance, she wanted to re- 
duce ‘the valuation from Rs. 15,000 to half 
its amount the value of her share in the 
garden, she wanted to make out that the 
garden was a revenue. paying land and she 


-further wanted to amend her reliefs. By an 


order dated May 15, .1939, the learned Civil 
Judge refused the plaintiffs application for 
amendment; he disallowed the plaintiff an 
opportunity to prove that the garden in dis- 
pute -was a revenue paying land. He fur- 
ther disallowed. her..objection tothe report 
of the Inspector of Stamps and has ordered 
her to pay the court-fee as reported by the 
said Inspector. BS ae fio 
Against the said order, the plaintiff- has 
made an appeal to this Court under s. 6-A, 
Court Fees Act as amended by Act XIX of 


of 1938, and the respondent has taken a pre- 


liminary objection that the appeal is not com- 
petent. The contention ofthe respondent is 
that at the date when the suit was filed, viz., 
August 18, 1937, U. P. Court Fees Act, 1870 | 
as amended by Act of 1923, 1924, 1932 and 


-1936, was in force and there was no appeal 


provided in those Acts against an order for 
payment of court-fee passed in pending suit. 
"On the date when the order for payment 
of court-fee was passed -against the plaintiff, 
May 15, 1939, Act XIX of 1938 had come 
into force and.s. 6-A of Act XIX of 1938 
gives a right of appeal to the plaintiff, but 
the Act of $938 is not retrospective and it 
cannot take’ away the rights which had 
come into existence priorto the passing of 
4 


760. 
Act of 1938 and one right which had come 


into existence in favour of the defendant’ 


was that orders relating to court-fee passed 
against the plaintiff were final and were not 
open to appeal and this right could not be 
taken away by a new ehactment which cage 
into effect after the instituiion of the suit. 
The argument is that the right of appeal is 
governed by the law which exists* on the 
date when the suit is filed, and this right 
could‘not be taken away or affected by a 
new enactment unless it is done so expressly 
or by necessary implication. ‘And; if on the 
date of suit, there was no: right of appeal, 
such a right cannot be -conferred so far as 
that suit is concerned by any enactment 
which comes into force during the pendency 
of suit And reliance is placed for these con- 
tentions oh two decisions of Judicial Com- 
mittee, Colonial Sagar Refining Co. Ltd. v. 
Irving (1), Delhi Cloth and General Mills 
Co, Lid.v. Income-tax Commissioner, Delhi 
(2) and on a Full Bench decision of this 
Court, Ram Singha v, Shankar Dayal (39. 
Colonial Sugar Refining Co. Ltd. v: Irving 
(1), was an Australian case which went up 
‘to, Privy ‘Council. The question which 
arose in that case was whether the right of 
appeal to Privy Council which existed in 
favour of a’ suitor on the: date when the 
claim was raised was taken away by subse- 
‘quent enactment Australian ‘Common- 
wealth Judiciary Act, 1903, which allowed 
an appeal tothe High Court of Australia 
and their Lordships answer was in the ne- 
gative, The suitor, had taken the appeal 
to Privy Council and the respondent 
filed a petition that the appeal was incom- 
petent. Lord Macnaghten in delivering the 
remeni of their Lordships observed as fol- 
OWS : i 
“As regards the general principles applicable to th 
-case there was no controversy. On the one hand it 
‘was notdisputed that if the matter in question be a 
‘matter of procedure only, the petition is well founded. 
On the other hand, if it be more thana matter of pro- 
cedure, if it touches a right in existence at the passing 
of the Act, it was conceded that, in accordance with 
2 long line of authorities extending from the time of 
Lord Coke -to the present day, the appellants would be 
‘entitledto succeed. . The Judiciary Act is not retros- 
pective by express enactment or by-necessary intend- 
ment. And: therefore the only question is, was the 
appeal to His Majesty in Council a right vested in the 
‘appellants atthe date of the passing of the Act, or 


(1) (1905) A 0.369; 74 LJ P O77; .92L T 738; 91 
T L R 513. 


(2) 25 ALJ 964; 106 Ind. Cas. 156;A I R 1927 
P C. 242: 9 L 284; 54 IA 421;4 OWN 1053} 8PL 
T 791; 53 ML J 819; 47 C LJ 1;30 Bom. L R 
60; I L T 40 Lah, 1;.320 WN 237; S9PLR 37; 
(1928) M W N 95; 27 L W179 @ ©). 

(3) 26 A L J'998; 111 Ind. Cas. 6; A` IR 1928 All. 
437; 50 A 965. -> so - i 
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procedure ? It seems to 
Lordships that the question does not admit of 
t. To deprive a suitor in a pending action of an 
appeal, to a superior tribunal which belonged to him 
as of right is avery different thing from regulating 
procedure. In principle, their Lordships see no differ- 
ence between abolishing an appeal altogether and 
transferring the appealtoa new tribunale In either 
case there is an interference with existing rjghts contrary 
to the well-known general principle that statutes are 
not to beheld to act retrospectively unless a clear in- 
tention to that effect is manifested.” 


Tothe same effect is the law laid down in 


was it a mere matter of 
their 
doub 


< the other two cases mentioned above. And 


the only question is whether it“applies to this 
case? We are dealing here with a question 
of court-fee and it has been remarked in 
B. B.&C.I. Ry. Co. v. Mitthu (4), that 


“the question whether court-fee should be paid or 
not is really a matter. that is important from the 
point of view of Govt..and Govt. alone.” 


e No suitor has a vested right toinsist that 
“during the pendency of a litigation which a 
' suitor has started the enactment relating to 
court-fee shall not be changed and the fee 
‘leviable shall not be increased or reduced 
-either with regard to future applications or 
with regard to future appeals and he would 
be entitled to carry no proceedings on the 
basis of law as it stood when the plaint was 
filed even though the law`is different when 
‘he comes to file an appeal or to make an 
application. It is also not disputed that the 
Legislature can pass an enactment prescrib- 
ing procedure for determining the amount 
of court-fee which is payable on a plaint and 
sucha procedure would be binding on a 
suitor although it may not have been in 
existence on the date when the plaint was 
-filed. Now this is what has taken place in 
the case which we are considering. Bys. 24- 
A, Court Fees Act the statute has appointed 
Inspectors of Stamp by s. 6, sub-cl. (3); 
these Stamp Reporters are authorised 
‘to-examine plaints and report deficieney and 
the Court is required to pass orders on the 
report, and by s. 6-A a right is given to a 
suitor-to appeal -against that order. We 
‘therefore think that the right of appeal 
given to a suitor is a part of procedure relat- 
ing to determination of court-fee and is pure- 
ly a matter in which the Crown is interested - 
and in which ‘neither the plaintiff nor the 
defendant has such a vested right as cannot 
-be affected by a subsequent enactment and 
-the rule enunciated by the Privy Council is 
:not applicable to such a case. The Court 
Fees Act of 1938 which allows an appeal 
against the order demanding court-fee does 
‘not take away any right which was vested 
‘in the plaintiff on the date when he filed the 


` (4) (1931) A L J 727; 133 Ind; Cas. 465; AIR 1931 
“All. 659; Ind. Rul.- (1931) All. 673. i 


7 


1941 


plaint ; it only confers upon him new right 
and we do ‘not think it takes away any right ` 
which was vestedin the defendant either 
and though it may be true that the defend- 


ant tan objectifa plaint is“ not properly. 


stamped and the defendant may also have 
a right to have this matter determined: by a 
Court he. has no vested right in the proce- 
dure by which itis to be detérmined and 
this procedure can be changed and a change 
- In procedure cannot’ be said to deprive him 
of any vested right. Ifthe respondent’s con- 
tention be correct, that a suitor has’ a vested 


right in the question of court-fee and the ` 


law relating to ‘court-fee which was pre- 
_ valent on the date when the plaint was filed- 
cannot be changed by a subsequent enact- 
ment during the pendency of suit, then it 
must follow that a suitor ¿will be entitled toe 
file his appeal at ‘time when new enact- 
ment is in force on the basis ef old law. 
We cannot accede’to this contention and in 
our view the preliminary objection has no 
force and the appeal is competent. 

Now as to the merits of the case: we are 
of opinion, that the: plaintiff’s: applications 
for amendment of plaint should have been 
granted. The trial ofthe case we have al- 
ready stated had been stayed at the time 
when application for amendment was made. 
A suitor has aright toamend his plaint in 
, any manner he likes and so long aS amend- 
ments prayed for are not contrary to law, or 
„are likely to lead to injustice they should be 
granted. No such case was made out against 
these amendments and in our opinion they 
were. wrongly refused. We further think 
that the opportunity should have been given 
to plaintiff to prove if she could the nature 
of property in dispute’: and whether the 
garden in dispute was revenue paying land 
or not. ‘Mr. Baleshri Prasad contends that 
orders refusing amendments are not’ open to 
appeal because no appeal is provided. and 
they are not liable to revision because they 
are interlocutory orders and the case has not 
yet been decided and ‘no revision can ‘lie 
till the case is decided and no revision in 
fact-has been filed. We think that when an 
appeal lies against. an order directing pay- 
ment .- of court- fee incidental orders which 
lead up to it can beset right. We also think 
that so far as the question of.court-fee is 
concerned a case has-been decided within 
the meaning of s. 115, Civil P. C., butit is 
not necessary to express any final ‘Opinion 
upon these contentions as Mr.. Man Singh, 
the ‘Counsel for appellant, states that his 
client intends.to present a fresh application 
for amendment of plaint incorporating his 
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previous ‘applications. 
leave to the- ptaintiff-appellant to make a 

fresh application in the Court of the Civil 
Judge where’ the suit is pending for amend- 
ment of plaint in such manner as the plaint- 
iff isadvised. We further direct that if such 
an application is made, the amendment may 
be.allowed and on’ the amended plaint the 
question “of court-fee may be considered 
afresh and pe disposed of according to law. 

' D. ; Order accordingly: 


e 
r 
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OUDH CHIEF COURT 
First Civil Appeal No. 134 of 1938, 
“ August 4, 1941 
GHULAM Hasan AND MADELEY, JJ. o 
RAMESHWAR-—APPLICANT— 
APPELLANT 
versus 


a “AS ODHIA PRASAD AND OTHERS— 


RESPONDENTS 

Civil A Code (Act V of 1908), O.: XLI, r. 
20—-Defendant exonerated in lower Court—In “appeal 
such defendant not made respondent within limita- 
tion—He is not interested in result of appeal—Such 
person A necessary party—I f can be joined after 
limitation. 

The. defendant who has been exonerated in thelower 
‘Court and no appeal has been filed against him within 
the period of limitation, is not’ inter ested in the result 
of the appeal against other defendants within the mean- 
ing of O. XLI, r. 20. [p. 763, gol. 2.) 

Where a person.had not been impleaded in an appeal 

and the right of appeal against him had become barred 
by limitation, id an appeal against other persons in 
which the person omitted is also a necessary party, 
the Court cannot make such other person a respondent 
in the appeal under O., XLI, r. 20 of the Civil P. C. 
107 Ind. Cas. 237 gan 140 Ing. Cas. 483 (2) and 171 
Ind. Cas. 896-(3); relied on.. [p. 764, col, 1.] 


F. C.A. against the order of the Special 
Judge, First oe Unao, getad Novemper 
3,.1938. .-.. . 


Mr. P. ‘N. Chaudhri, for the gge 


Mr. Sri Ram, for Respondents Nos. 1/1 to 
1/3. ay Sd 
‘Mr. R. N. Shukla, for Respondent No. 3. 


We therefore grant 


— 


Judgment. —This is a first appeal under Zs 


s. 45 of the U. P..Encum. Estates Act against 
an order of the Special Judge, First Grade, 
Unao, dated November 3, 1938, making a 
declaration that certain property in posses- 
sion of the objector, if sold by the Collector, 
should ‘be sold subject to the right of main- 
tenance in favour of the objector. 

The facts leading to the appeal are as fol- 
lows + 

fone Ram” Lal has three sons, Ramesh- 
war; Shambhu Dayal and. Mahadeo Prasad. 
It is not disputed that Shambhu Dayal 
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owned eight annas and eight pies in vil- 
lage Ratosia Namdarpur, Pergana Purwa; 
District Unao. On April 3, 1923, Shambhu 
Dayal made a mortgage of four annas four 
pies out of the aforesaid share in village 
Ratosia Namdarpur in” four of Brij Bebari 
Lal for Rs. 4.500. Shambhu Dayal died in the 
Same year leaving a widow Mst. Ganga Dei. 
Upon his death it appears that disputes arose 


between Mst. Ganga Dei onthe one hand. 


and her father-in-law Ram Lal on the other 
hand in the mutation Court. 
were settled by a compromise dated February 
1, 1924, (vide Ex. H-1) under which it was 
agreed that out of the eight annas eight pies 
share in dispute the name of Mst. Ganga Del 
shal? be mutated in the revenue records in 
respect of the four annas four pies share as a 
Hindu widow by way of maintenance for her 
lifetime tree from flebts. The collection of the 
entire eightannas eight pies share was to be 
done by Ram Lal, who was directed by the 
compromise to pay the profits of the 4 annas 
4 pies share at the end of Jeth to Mst. Gangh 
Dei during her life-time. In the event of 
default of payment Ganga Dei was given 
thea right to realise those profits through 
Court. The compromise also shows that 
other properties were also in dispute in the 
mutation case and Mst. Ganga Dei relin- 
quished her rights not only to four annas four 
ples share in villege Batosia Namdarpur but 
also in other villages in favour of Ram Lal. 
The compromise was given effect to by 
entries made in the khewat of four annas 
four pies share in the village Ratosia Nam- 
dardur in Mst. Ganga Dei’s favour ® 

Brij Behari Lal obtained a preliminary 
decree for sale on foot of the mortgage of 
1923 on November 26, 1931, and this was 
made final on November 12, 1932. On 


February 6, 1933, Brij Behari Lal applied’ 


for execution of the decree against Ram Lal, 
Rameshwar, Mahadeo Prasad and Mst. 
Ganga Dei. Mst. Ganga Dei filed objections 
to the effect that her share of four annas 
four pies exempt from the mortgage of 1923 
‘and was not liahle to be proceed against. 
Exhibit H-7. On December 12, 1935, the 
Court accepted the objections and ordered 
that the objector’s share shall be released 
and only the remaining four annas four 
ples share standing in the name of Ram Lal 
shall be liable for the realisation of the dec- 
retal amount. 

On Febryary 28, 1934, Ram Lal and his 
two sons made an application under s. 4 of 
ofthe U. P. Encum. Estates Act. In this 
application the applicants showed ten credi- 
tors including Brij Behari Lal, creditor No. 

` 
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Tand Mst. Ganga Dei, creditor No.8. The 
applicants did not mention in the detail of. 
the property the four annas four pies share 
which stood in the name of Mst. Ganga Dei 
Accordingly on February 15, 1938, Brij 
Behari Lal filed an objection pointing out 
the omission and stated that the applicants 
are its owners and the same should be de- 
clared to be the property of the applicants. 
Accordingly this property was shown in the 
notice published under s. 11 of the U. P. . 
Encum. Estates Act as the property of the 
applicants. Thereupon Mst. Ganga Dei pre- 
ferred the objection, out of which the present 
appeal arises, to the efiect that the applic- 
ants were not the owners of the aforesaid 
four annas four pies share but, on the other ` 
hand, she was the owner in her right of 
maintenance as a Hindu widow and her 
name stood in the khewat as owner. 

The learned Special Judge is not quite - 
correct in stating that her objection was to 
the effect that her right of maintenance in 
the share in dispute be safeguarded. Be 
that asit may, the learned Special Judge 
held,—though not in express terms— 
that Ram Lal was the owner of the afore- 
said share claimed by Mst. Ganga Dei but 
that the latter had a right of maintenance 
over it and a declaration must be made with 
regard to that right. The operative portion 
of his order is : 

“I therefore, declare that in case the Collector pro- 
poses to sell the share in possession of the objector he 
will sell it subject tothe right of maintenance of the 
objector. Her possession cannot be disturbed during 
her lifetime.’’ 

aut order was passed on November 3, 
1938. 

Rameshwar filed the present appeal on 
December 9, 1998, against the aforesaid order 
in which he pleaded Brij Behari Lal, Gopi 
Shah, one of the creditors and Mst. Ganga 
Dei. Brij Behari Lal died during the pen- 
dency of the appeal and his sons were sub- 
stituted as his legal representatives on the 
record. The memorandum of appeal ques- 
tions the order of the learned Special Judge 
and urges that Mst. Ganga Del was the 
owner aS a Hindu widow for life and that 
the applicants were not the owners as it 
could not be said who would be the rever- 
sioners on the death of the lady when the 
succession would open. Paragraph 9of the 
memorandum of appeal isto the following 
effect : 


“That this appeal has been filed by the appellant 
under O. XLI, r. 4, Civil P. C., for the benefit of the 
applicants and the objector Mst. Ganga Dei has also 
been made opposite party, the other creditors who did 
not join in alleging this property to be the property of 
the applicants have not been impleaded,’’ 
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It has been argued before us by learned 
Counsel on behalf of the appellant that the 
learned Special Judge was wrong in ,con- 
struing the compromise as giving Mst: Ganga 
Dei merely a right to the usufruct in four 
annas four pies share and that the learned 
Judge should have held that it gave ab- 
solute right to the four annnas four pies 
share to Ram Lal and life interest as a 
Hindu widow to Mst. Ganga Del ig the 
remaining four annas four pies share. If 
this construction is correct, then the dec- 
laration made by the Special Judge is wrong 
as the property being owned by Mst. Ganga 
Dei as a Hindu widow for life in lieu of her 
maintenance cannot be sold in satisfaction 
of the debts of the applicants. 

It appears, however, that Mst. Ganga Del, 
against whom an adverse order was passe@ 
by the learned Special Judge, has not chosen 
to appeal and the appellant, whe is one of 
the possible reversioners after the death of 
the lady, states in the memorandum of 
appeal that the appeal has been filed for 
her benefit as well. Mst.Ganga Dei is re- 
presented by a Counsel, who says that he has 
no objection tothe appeal being allowed. It 
has also been urged on behalf of the ap- 
pellant that the reversioners’ rights are pre- 
judicially affected by the order under 
appeal inasmuch as if it. is-allowed to stand 
the property will be sold in satisfaction of 
applicants’ debts and would not be available 
to them in case they succeeded as rever- 
sioners on the death of!Mst. Ganga Dei. We 
do not consider it necessary to go into the 
question whether the appellant has any 
locus standito maintain the appeal on the 
ground that Mst. Ganga Dei has acquiesced 
in the decision passed against her and has 
not chosen to file an appeal or joined the 
appellant in this appeal, nor is it necessary 
to determine whether, O. XLI, r. 4 of the 
Civil P. ©. applies to the case. In our 
opinion there is a fatal objection to the 
_ maintainability of the appeal on the ground 
that all the creditors, who. were originally 
impleaded as parties to the application, have 
not been made respondents to this appeal. 
The only reason given by the appellant in 
para. 9 of the memorandum of appeal is 
that “the other creditors who did not join in 
alleging the property to be the property 


of the applicants have not been impleaded.” 


This, however, is no ground for the omission 
to implead them as respondents in the 
appeal. Ifthe contention raised on behalf 
of the appellant, that the property in ‘dis- 
pute should not be sold as being the pro- 
perty of the applicants, is accepted and the 
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appeal is allowed the result would be that: 
this property would not be shown as liable- 
to attachment, sale or mortgage in -satisfac-- 
tion of the debts of the applicants when the 
decree issent tothe Collector under s. 19 
of the Encum. Estates Act. On the other 
hand, as seven out of the ten creditors origi- 
nally impleaded in the application have not 
been joined as respondents: in the present 
appeal, the decision of thisCourtin appeal 
will not be binding upon the creditors who 
have been left out. , The result will be ob-- 
viously “absurd inasmuch as the Special 


_Judge will have to make two conflicting 


orders, namely one in favour of the eredi- 
tors who have not been impleaded in the 
appeal to the effect that the property sltould 
be sold to satisfy‘the applicants’ debts and 
another order against the other creditors- 
so joined to the effect thatethe property can- 
not besold. Such astate of things neither 
accords with reason nor is contemplated by 
the provisions of the U. P. Encum. Estates 
Act. Confronted with this difficulty learn- 
ed Counsel on behalf of the appellant has 
suggested that this Court should add those 
creditors who have been left out as respon- 
dents in the appeal. under the provisions of 
O. XLI, r. 20 of the Civil P.C. We regret 
we are unable ‘to accede to this request. 
There is no doubt whatever that the right 
of appeal against the seven creditors who 
have not been impleaded as respondents to 
the present appeal -has become time-barred 
and they have acquired a valuable right 
in their favour which they would he de- 
privede of if they were now impleaded as 
respondents in order to make the decision 
binding upon them. Further we are ot 
opinion that the seven creditors who have 
not been impleaded cannot be said to be 
interested in the result of the appeal within 
the meaning of O. XLI, r. 200f the Civil 
P.C. We may refer in this connection to a 
decision of-their Lordships of the Privy 
Council in V. P. R.V. Chokalingam Chetty. 
v. Seethai Acha (L. R.55 1. A., 7) (1), where 
it was held that the defendant who had 
been exonerated inthe lower Court and: no 
appeal had been filed against him within. 
the period oflimitation, was not interested. 
in the result of the appeal filed by the plain-- 
tiff against other defendants. 


This decision was applied ‘in a partition 
case in Munir Uddin Kedwai v. Raisul-Nisa 


(1) 551 A 7; 107 Ind. Cas. 237; A I R1927 P O 252; 
O WN 1231; 27 L W 1:54 M LJ 81; (1928 MW N 

41C LJ 136; 32C W N281;I LT 40 Rang. 18; 
30 Bom. L R 220; 26 A L J 371; 6 R 29 (P. 0.) 
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(90. W.N., 687), (2) where it was held that 
where a person had not been impleaded ins 
an appeal and the right of appeal against 
him had become barred by limitation, in an 
appeal against other persons in which the 
person omitted is alse a necessary party, 
the Court cannot make such other persón a 
respondent in the appeal under O, SLI, r. 20 
of the Civil P. C. 

A similar point arose in: an Kasi yana 
case decided by a Bench of this Court in 
Babu Hari Shankar Vakil v. Mendi Lal 
(I. L. R. 13 Lucknow, 659) (3). There it 
was held that where in an appeal by the 


-Receiver of the insolvent, -against the dis- 


missal of his application: under s. 53, Prov. 
Insok Act, application is made to implead 
the transferee who is a necessary party te the 
apptal, long after the expiry of the limita- 
tion for the “appeal, he cannot be impleaded 
as a respondent under O. XLI, r. 20, Civil 
P.C. and where he is not impleaded the 
appeal cannot proceed oe the other 
respondents. 5 
- We hold, therefore, that we cannot allow 
the request of the ‘appellant’s Counsel to 
implead the seven ' creditors aS respondents 
to the appeal under she provisions of O. XLI, 
r. 20 of the Civil P. C. We further hold 
‘that the appeal cannot satisfactorily and 
éffectively proceed in the absence of the 
creditors who ought to have been made res- 
‘pondents to this apfeal. Without deciding 
therefore thé question whether the compro- 
‘mise conferred upon Mst. Ganga Dei the 
‘rights of a Hindu widow for life or . whether 
she was granted merely a right of, main- 
tenance out of the wsufruct of the property 
without any interest in the corpus of the 
property, we reluctantly come to the con- 
clusion that this appeal must fail. The 
appellant must thank himself for the con- 
sequences brought about by his negligence 
to implead.. the necessary. respondents in 
the appeal. The-cross-objections were not 
pressed and are dismissed without costs. 
The appeal fails and is dismissed with 
‘Costs. 
D. Bo Appeal dismissed. 


(2)9 O WN 687; 140 Ind. Cas. 483; 16 RD 490; A I 
R 1932 Oudh 288; L R13 A (0) 319; Ind. Rul. (1932) 
‘Oudh 401; 8-Luck. 115. 

(3) 13 Luck. 659; 171 Ind. Cas. 896; 10 R © 144: 1937 
| © W N 1179; 1937 0 L R 578. 
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LAHORE HIGH COURT 
Second Appeal No. 635 of 1940 
December 5, 1940 
° . SALB, J. 
PROVINCE or PUNJAB THROUGH 
. DEPUTY COMMISSIONER, MULTAN 
PLAINTIFF—APPELLANT * 


: versus 
ASA NAND AND ANOTHER— DEFENDANTS 
— RESPONDENTS ` 


Adverse possession--Onus—Suit by Government for 


. possession of part of public street, in 1937—Govern- 


ment establishing its title to such land in 1871 — 
Possession held followed title—Onus shifts on defen- 
dant to prove adverse possession. 

In a suit instituted by the Govt. in 1937 for posses- 
sion of certain land, the title was proved to have vested 
in Govt. by reason ‘of the fact that the land was part 
of a public street, owned by Govt. in 1871: 

Held, that the onus shifted on to the defendant 
challenging this title to prove that he has subsequently 
@equired a title by adverse possession. It was not 
necessary for Govt. to prove continued possession 
because, in tke circumstances of the case possession 
followed title. 35 Ind. Cas 902 (2), 132 Ind. Oas. 16 (3), 
and Trustees, Executors and Agency Co. v. Short (4), 
relied on, 157 Ind. Cas. 686 (1), a ara ahe 


S.A. from the decree of the District Judge, 
Multan, dated January 31, 1940. 


Mr. 8. M. Sikri, for the Advocate-General, 
for the Appellant 

- Mr. Hans Raj 
No. l. 


Judgment.—This is a second appeal 
frcm a decision of the learned District Judge 
of Multan affirming a decree dismissing a 
suit brought by the “Punjab Province on the 
ground that the claim is barred by limita- 
tión. The suit was brought by the Province 
of the Punjab for possession of an area 6% 
yards forming part of Khasra No. 231, situat- 
ed in Multan ‘City. The plaint recited that the 
area was shown in the nagsha nazul of the 


Mehta, for Respondent 


, year 1871 as a street and the property of Govt. 


In 1885, this area came under the manage- 
ment of the Municipal Committee, Multan, 
which is apro forma defendant in the suit. 
It is further alleged in the plaint that, about 
nine years before the institution of the sult 
in 1937, 2. e., about 1929, this area was en- 
eroached upon by tha defendant who erected 
a house thereon. Accordingly Govt. claimed 
possession of the area by ejectment of the 
defendant. The suit was contested by the 
defendant who claimed to have acquired a’ 
title in the land by prescription. He further 
alleged that the plaintiff had not been in 
possession of the land within 60 years that 
hé was estopped by his conduct from institut- 
ing -the suit and finally claimed that, if 
ejected, he would be entitled to Rs. 800 on 
account of the value of improveniéiits. The 
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Municipal Committee as a pro forma de- 
fendant did not contest the claim of the plaint- 
iff Govt. On the pleadings of the parties, 
issues were framad by the trial Court as fol- 
lows : i 

aa N Does the land in suit belong to the plaintiff ? 
Onus on plana 

2. Ifi{ssue No. 1 be proved, has plaintiff been in 
possession within 60 years from the date of suit? 
Onus on plaintiff. 

3. Is the plaintiff estopped from 
defendant. 

4, Has defendant mads any improvement? If so, 
at what cost and is he entitled to recover from the 
plaintiff? Onus on defendant.” 


The trial Court held that the land in suit 
is the property of the plaintiff (issue No. 1), 
but on issue No 2 it found that the plaintiff 
had failed to prove possession within 60 
years, and accordingly dismissed the plaint- 
iff’s’ suit as time-barred. On the issue of 
estoppel and improvements, the learned 
Sudordinate Judge held against the defend- 
ant. The plaintiff preferred an appeal to 
the learned District Judge which was dis- 
missed on the sole ground that the case is 
zoverned by Art. 142, Lim. Act, and that the 
plaintiff had failed to prove possession with- 
in 60 years from the date of the suit. The 
learned District Judge did not deal with the 
remaining issues. A second appeal has been 
preferred by the plaintiff Govt. to this Court 
urging that Art. 142 is inapplicable to this 
case. The argument as presented to me in 
appeal is two-fold: one, that the pleadings 
donot either expressly or by implication 
allege possession and dispossession, and that 
therefore Art. 142 does not apply. On the 
contrary it is urged that the case is governed 
by Art. 144, and that the onus hes on the 
defendant to prove adverse possession. 
Secondly, it has been urged (and this for 
the first time in second appeal) that as the 
landin suitis a public street, the title of 
Govt. can never be lost even by adverse pos- 
session, on the principle of “once a highway 
always a highway.” — 

Before dealing with the points of law in- 
volved, I will briefly dispose of issue No. 1 
on which the learned District Judge has 
given no finding. Mr. Hans Raj Mehta on 
Dehalf of the defendants does not contest the 


suing? Onuson 


fact that, in 1871, the land in suit was ‘en-* 


tered in the Nazul register as the property, 
of Govt. and described as a rasta. His case is 
that, in the years succeeding, 2. e., some time 
between 1871 and 1937, the defendant acquir- 
ed a title by prescription to this land so that 
the plaintiff’s title was thereby extinguished ; 
but he doesnot deny that, in 1871, the title 
was with Govt. In this sense the decision. 
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y the trial Court on issue No.1 in favour 
of the plaintiff will stand. 

I now pass to Issue No. 2. The point here 
for determination is whether the.onus lies. 
on the plaintiff Gové. to show -possession 
within 60 years, or whether the onus les . 
on the defendant-respondent to prove ad- 
verse pessession. In other words, whether | 
the suit is governed by Art. 142 or Art. 144, 
the period .of limitation being in each case 


- 60 years, by virtue of Art. 149. The learn- 


ed District Judge has held that the trial 
Court rightly applied Art. 142 on the autho- 
rity ofa Full Bench ruling of this Court 
cited as Behari Lal v. Sundar Das (1) which, 
in the opinion of the lower Court, governed 
the case. It has been urged before me by 
Mr. Sikri on behalf of Govt. that “this 
authority has no appligation. The Full 
Bench was dealing with a suit for posses- 
sion of a house to which Govt. was not a 
party, and Dalip Singh, J., who wrote the 
Full Bench judgment, considered that : 

“On the pleadings of the plaintiffs it appears tome ~ 
to be perfectly clear that the plaintiffs pleaded posses- 
sion and dispossession. It is not necessgry for the 
purpose of deciding this question that the. plainjifis 
should have alleged this inso many words. What is 
necessary is whether on the allegations of fact made 
by them it iseither alleged or follows as a necessay 
inference that they alleged possession and disposses- 
slon.” 

Now, in the present case, the plaintiff has. 
not pleaded possession and dispossession 
either expressly or by necessary inference. 
The plaintiff pleaded that in 1871, the site 
was shown as Nazul property that the title 
was wath Govt. and thatthe land was used 
as ‘rasta’. Title remained with Govt, and 
the plaint presumes that’ Govt. remained in 
possession until 1929 when the defendant by 
means of an encroachment is alleged to have 
trespassed thereon. Mr. Hans Raj Mehta 
contends from these pleadings that the 
necessary inference is that Govt. have plead-. 
ed possession until they were dispossessed, 
But itis clear that the plaintiff had based 
his suit'on title, not a mere possessory title 
but a title as of right, dating from 1871 
from which a presumption of possession - 
would follow. This is the first point on 
which, in my opinion, Behari Lal v. Sundar 
Das (1) is distinguishable. The second point 
on which Behari Lal v. Sundar Das (1) is, 
in my opinion, distinguishable is that the 
present case deals with a highway, in which 
Govt. claims title, and not with the question 
of a house disputed between the two private 
owners. There are other points of distinc- 
tion urged by Mr. Sikri, butit is unnecese- 

(DA IR 1935 Lah 475; 157 Ind. Cas. 686; 16 Lah.. 
449-37 PL R 743; 8 R L 135 (F B). 
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sary to deal with them in view of these two 
essential factors, which satisfy me that the 
present case is not governed by Behari Lal 
v. Sundar Das (1). Indeed, there are obser- 
vations, in the Full Bench judgment which 
_ indicate that the authority is inapplicafe to 
-suits in which the title is with the Crown. 
‘On p. 446*, Dalip Singh, J. distinguishes 
the Privy Council ruling, Secretary of 
State v. Chellikant Rama Rao (2) in which 
Govt. was a defendant, on the'ground that 

“where actual title had begn acquired by the defend- 
ant, it seems tome obvious then thab it was for the 
plaintifis to prove that they had acquired a title by 
adverse possession,’ 

Here similarly, the actual title is with 
Govt. The question, therefore, is not whe- 
ther Govt. have been in possession for 60 
yeals but whether the defendant has 
acquired a titlee by adverse possession. 
Mr. Mehta argues that the Privy Council 
ruling, Secretary of State v. Chellikani 
Rama Rao (2) does-not apply. No doubt 
the facts were somewhat different, but id 
applies to this extent that once title is proved 
to have vested in Govt. by reason of the 
fact that Yas in the present case) the land in 
suit is part of a public street, owned by Govt. 
in 1871, the onus shifts on to the person 
challenging this title to prove that he has sub- 
sequently acquired a title by adverse pos- 
session. It was not necessary for Govt. to 
prove continued pdsséssion because in the 
circumstances of this case possession would 
follow title. No authority of the Privy 
Council has been cited by Counsel relating to 
public highways, but in Bhupendra Nerayan 
Sinha v. Rajeswar Prasad Bhakat (3) their 
Lordships of the Privy Council in dealing 
with a dispute as to mineral rights between 


two zamindars remarked, on p. 2361, that : 

“The doctrine that ‘possession follows title’ is well 
-established......... So, while lands are submerged, con- 
structive possession is with the true owner......... I 
is for this reason that cases asto adverse possassion 
of mineral rights must ultimately fall to be decided 
under Art. 144, Lim. Act, rather than under Art. 142. 
‘Once title is proved or admitted to be in the zamindar, 
he will be presumed to continue in possession 
ere adverse possession by the trespasser is establish- 
= 1g ne 
In Trustees, Executors and Agency Co. 
w, Short (4) their Lordships observed that 

(2) 39 M 617; 35 Ind. Cas. 962: A I R 1916 P 0 21; 
43I A 192; 31 ML J 324; 20 O W N 1311; (1916) 2 
MU W N 224;14AL J 1114; 20M LT435;4L W 
- 486; 18 Bom LR 1007; 26C L J 69 (P O). 
- (8) 581A 228; 132 Ind. Cas. 610; AI R 1931 PO 
162; 59 C80;35 C WN 870; (1981) A L J 566; 34 
L W1; Ind. Rul. (19381) P O 191; 54 C LJ 137; 33 
Bom L R 1273; 61.M LJ 632 (P O). 
" (4) 1888913 A O 793; 58 L J-P O %4; 59 L T 677: 
-37 W R 433; 53 J P 132. 
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“there is no difference in principle astegards the 
application of the statute between the case of mines and 
the case of other land where the fact of possession is 
‘mor® open and notorious.’’ 

Now, what could be more open and noto- 
rious than possession over a public street ? 
In the present case the fact-that the site in 
suit was a public street is established, as also 
the fact that title was with Govt. in 1871. 
Clearly, therefore, this is a case, to which 
the .doctrine of ‘possession follows title’ ap- 
I hold, therefore‘ that, in the circum- 
stances of this case, the onus shifted to-the 
defendant to prove adverse possession and 
that issue No. 2 was wrongly framed. It 
should have been framed as follows: “If 
issue No. 1 be proved, has the defendant 
proved adverse possession within 60 years ? 
Onus on defendant.” 

. Jt is unnecessary at this stage to decide 
‘Mr, Sikri’s second contention, viz., that Govt. 
can never lose title In a public highway even 
by adverse possession. In view of Art. 149, 
Lim. Act, this coritention is perhaps more 
difficult; but it will be open to the parties to 
argue this point (which is admittedly a pure 
question of law and not of evidence) in the 
event of the defendant succeeding in prov- 
ing that he has been in adverse possession 
for 60 years. My decision, therefore, on this 
second appeal is that issue No 1 is decided in 
plaintiff’s favour in the sense that title was 
with Govt. in 1871 and there is presumption 
in plaintiff's favour that possession followed 
this title until the encroachment: by the de- 
fendant. It follows, therefore, that, on issue 
No. 2, as reframed, it will be necessary for ` 
the defendant to prove adverse possession 
within 60 years. The case must be remand- 
ed to the trial Court to allow the defendant 
to produce evidence on this issue as recast. 
For this purpose I remand the case to the 
learned District Judge under O. XLI, r. 25, 
Civil P. C., with instructions to remit the 
case tothe trial Court, which should be direct- 
ed to take evidence and fo return the case 
to the District Judge within a certain period 
to be fixed by him, together with the evi- 
dence and the opinion of the trial Judge. 
The learned District Judge will then decide 
issue No. 2 as thus recast, and will also 
decide issues Nos. 3 and 4, if agitated in 


“appeal on which he has so far given no find- 


ing. The parties are directed to attend 
before the District Judge on January 13, 
1941. Costs will follow the event. 


S. - Case remanded. 
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MADRAS HIGH COURT. : 
Appeal No. 54 of 1939 | 
September 13, 1940 ae as 

Leaou,C. J. AND HORWILL, J.! 
T. S. RAJAN—APPELLANT | 
° VETSUS 

Mrs: PANKAJAMMAL AND ANOTHER — 
RESPONDENTS | 


| 
Letters Patent (Mad.) cl. 12 — Legacy comprising 
‘lands situated outside limits of city of Madras-eQues- 
tion, whether proceedings pursuant to originating sum- 
mons constitute ‘suit for land’ under cl. 12, involves 
substantial question of law — Madras High Gourt 
(Original Side) Rules, O. XLV,7r. 9 — Proceedings 
pursuant to originating summons, if suit —'Held on 
facts that questions involved could not be disposed of 
in summary proceedings. — 


The question whether the proceedings pursuant toar, 


originating summons in respect ofa legacy comprising 
lands situated outside the limits of the city of Madras, 
constitute a suit for land within the meaning of cl. 120 
of the Letters Patent (Mad.) involves a substantial 
question of law. | 
The proceedings pursuant to the issue of an originat- 
ing summons under O. XLV constitute a suit. | 
By his will a testator appointed his nephews A and B 
as executors and equeattied his ancestral property to 
A. A friction arose between the executors! and the 
-widow and the daughter as the result of which the 
latter applied for letters of administration with a copy 
of the will annexed, and the executors did not oppose 
the grant but renounced their claim as executors. As 
the result of the renunciation the widow: and the 
,. daughter contended that A had forfeited the legacy of 
the testator’s ancestral properties, and with a view to 
obtaining the directions of the Court they, took out 
originating summons. Their right to do so was chal- 
lenged by A who was in possession of the testators’ ances- 
-tral property on various grounds one of which being 
that the proceedings constituted suit within the mean- 
ing of cl. 12, Letters Patent and the High Court had 
no jurisdiction since the properties comprised in the 
-legacy were situated outside the limits of the city of 
-Madras : 
_ Held, that the question involved could not be dis- 
posed of in a summary proceeding and the parties must 
be referred to asuitin the ordinary Courts inasmuch 
as apart from the important question whether the pro- 
ceeding was a suit for land, the Court would have to 
go closely intothe facts inorder to decide whether the 
renunciation signed by A deprived him of the legacy. 
‘Moreover the proceedings could not decide the matter 
finally since A was in .possession of the testator’s ances- 
tral properties and the Court could not in the proceed- 
ings give the widow and her daughter possession, if the. 
case was decided in their favour. Lewis v. Green(4), 
relied on. 
l 


“A. against the judgment an decree of 
‘Gentle, J., in ©. S. No. 171, of 1939 dated 
September 6, 1939. | 


Messrs. T. R. Venkatarama Sastriar, K. 
Krishnaswami Iyengar, A. Seshacharvar 
and M. Sundaram, for the Appellant. 


Sir A. Krishnaswani Iyer (Advocate- 
General) and Mr. S. Srinivasaraghavan, for 
“the Respondents. 


iy 
Leach, C. J.—This appeal arises out of 
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‘gn order passed by Gentile, J., on an originat- 
ing summons taken out by the respondents 
under the provisions of O. XLV of the Rules 
-of the Original Side of this Court. The respon- 
dents are the widow and daughter respecti- 
vel% of one V. Rama Ayyangar, who died on 
April 14, 1937, leaving a will dated April 
25, 1936.. By his will the testator appointed 
the appellant and his brother, who are his 
nephews, to be his executors. To the ap- 
„pellant he left his ancestral properties situate 
in the village of ‘Tirukurangudi in the 
Tinnevelly District. The executors did not 
prove the will, although’ it has been said in 
these proceedings that they acted as the 
executors of the will for a period. {It is 
alleged by the appellant that there was fric- 
tion between the executors and the widow 
and the daughter as the result of which it 
was impossible for the exêcutors to carry on 
‘with the administration of the estate. The 
appellant says .that in consequence of this 
friction the respondents themselves applied 
‘for letters of administration with a copy of 
the will annexed, and on the advice of 
‘friends the executors decided noto oppose 
the grant. On June 25, “1937, while the 
respondents’ application for letters was pend- 
ing, the executors signed a statement in the 
following terms : 

“Now, we, thesaid T. S. Rajan and T.S. Santha- 
nam, do hereby declare that we have not intermeddled 
in the property and credits of the said deceased, and 
will not hereafter intermeddle therein and we do 
hereby renounce all our right and title to the pro- 
“bate and execution of the said will as we do not desire 
to be executors in the circumstances that have happened 


ame the*reading of the will. The will is filed here- 
with.” 


"Ib is the appellant’s case that in signing 
this statement he and his brother did so in 
order to preserve amity within the family. 
They were reluctant to renounce their exe- 
cutorship, but they did so asthe result of 
advise that it would facilitate the adminis- 
tration of the estate, though their action was 
not intended to affect the appllant’s legacy. 
Section 141, Succession Act, says that ifa 
legacy is bequeathed to a person who is named 
as executor of the will, he shall not take the 
legacy unless he proves the will or otherwise 
manifests an intention to act as executor. 


-As the result of the renunciation embodied 


in the statement of June 25, 1937 the res- 
pondents contended that the appellant has 
forfeited the legacy of the testator’s ancestral 
properties, and with a view to obtaining the 
‘directions of, the Court the respondents took 
out this originating summons. Their right 
to do so was challenged by the appellant, 
He raised four grounds of objection, namely : 
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(1) as the legacy comprised lands situate 
outside the limits of the Madras city, tfe 
proceedings constituted a suit for land 
outside the jurisdiction of the Court and 
therefore the proceedings could not be 
maintained in this Court; (2) the appellant 
was not a resident’ of Madras and therefore 
an originating summons could enot be taken 
so far as he was concerned; (3) the’ appellant 
had manifested an intention to act as executor 
and having. done so his right to the legacy 
had been established and (4) the questions 
in issue could not be decided with finality 
in summary proceedings and therefore the 
respondents should be relegated to a suit. 
‘The learned Judge decided all these conten- 
tiorfs against the appellant. 

In deciding the first contention, namely, 
that these proceedings comprised in effect 
a.suit for land,ethe learned Judge did not 
consider the decided cases on the. question, 
as they were not quoted to him. There are 
two decisions of the Calcutta High Court 
Proves Chandra v. Ashuthosh Mukherfee 
(1) and Sewdayal Ramjeedass v. Official 
Trustee of Bengal (2), which support the 
appella nts contention that this is in reality 
-a suit for land and there is another decision 
of the same High Court, Vedabala Debee v. 
Official Trustee of Bengal (3) to the opposite 
effect. Proceedings pursuant to the issue of 
a summons under,O. XLV constitute a suit. 
There is a plaint and a written statement. 
Rule 5 of, the Order says that the plaint when 
accepted - “shall be filed and numbered as an 
ordinary suit and entered in the register 
of suits, but after the serial number the 
letter “O. S.” shall be placed to distinguish 
it from plaints filed in ordinary suits. 
Clause 12 of the Letters Patent only gives 
the Court jurisdiction in the case. of suits 
“for land” if the property is situated within 
the jurisdiction of the Court. There has 
been much controversy in the Courts in India 
as to what is meant by the. words “suits of 
land”. It is not necessary to refer in detail 
to the controversy, but it is manifest that 
here the question whether the present pro- 
ceedings do constitute a suit for land within 
the meaning of the Letters Patent Involves 
a substantial question of law. 

We consider that the appellant’s conten- 
tion that this matter should not be decided 
in a Summary procedure should prevail. 
Apart from the important question whether - 


(1) 56 C 979; 122 Ind. Cas, 197; A IR 1930 Cal, 258; 
Ind. Rul. (1930) Cal. 197. 

(2) 58 C 768; 134 Ind. Cas, 436; A I “R 1931 Cal, 651; 
Ind. Rul. (1931) 0 Cal. 820. 

(3) 62 C 1062;.39 © W N 1154. 
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thisis a suit for land, the Court will have 
to go closely into the facts in order to d cide 
whether the renunciation signed by the 
appellant on June 5, 1937 deprives him of 
the legacy; It. is not sufficient for the Court 
to say that the statement signed by the 
appellant amounts to a renunciation. The 
appellant must be given an opportunity of 
calling evidence with a view to proving what 
trangpried before he signed the document, 
and when all the surrounding circumstances. 
have been taken into consideration it will 
be for the Court to decide upon the effect 
of the document. 


There is a further factor. The present. 
proceeding will not decide the matter finally. 
{tis admitted that the appellant is in pos- 
session of the ancestral properties of the 

*testator, and the Court cannot in these pro- 
ceedings give the respondents possession: 
should thë case be decided in their favour. 
In Lewis v. Green (4) Warrington, J. had 
to deal with similar proceedings under 
O, LIV-A, r.1 of the English Rules, which 
says that a person claiming to be interested: 
under a deed, will or other written instru- 
ment, may apply by originating summons. 
for the determination of any question of 
construction arising under the instrument,. 
and for a declaration of the rights of the 
persons interested. Warrington, =I. pointed 
out that this rule is only intended to enable 
he Court to decide a question of construc- 
tion where the decision, whichever way it 
may go, will settle-the litigation between the 
parties. It is certainly doubtful whether 
the present proceedings will settle the litiga- 
tion between the parties. Moreover O. XLV, 
r.9 of the Original Side Rules states that 
the Judge hearing an originating summons 
may, if it appears to him that the matters in 
respect of. which relief is sought cannot be 
disposed of in a summary manner, refuse 
to pass an order on the summons and refer 
the parties to a suit in the ordinary Courts. 
We consider that that is what the learned 
Judge should have done inthis case. We 
are firmly of the opinion that the questions 
here are of such a nature that they cannot be 
disposed of in a summary proceeding. The 
appeal will be allowed and the summons 
dismissed, the respondents being relegated 
to a regular suit. The costs of these pro- 
ceedings will be made cost in the suit if one 
is filed. In order that there shall be no 
misunderstanding, we wish to emphasise 
that our judgment is intended to leave open 


(4) (4905) 2 Ch. D 340; 74 LJ Oh. 682; 93 L T 303; 
54 WR 93. Oe 
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al] questions which can properly be raised 
ln a suit. The case is. an important-one and 
there will be a certificate for two Counse?. 


N.-S. Appeal allowed. 


PRIVY COUNCIL . i 
Appeal from the Court of the Additiohal 
Judicial Commissioner in Baluchistan, 
at Quetta | 
April 28, 1941 
LORD ATKIN, LORD RUSSELL or KILLOWEN, 
Lorp ROMER, SIR GEORGE RANKIN AND 
: LORD JUSTICE ULAUSON 
Tre SECRETARY or STATE— APPELLANT 
versus ; 2 
Sardar RUSTAM KHAN AND oTHERS— 


: RESPONDENTS ‘ 

Foreign Jurisdiction Act, 1890, (53 d 54 Vic. Ch. 
37), ss. -1,16—Cesston of territory in Kalat terri- 
tory by Khan of Kalat by treaty of 1903 by perpetual 
lease—British Government given entire management 
—Construction of treaty—Treaty held gave entire 
management — Government of India held had right 
to recognize or not to recognize extsting titles to 
land comprised in ceded territory. 

When 2 territory is acquired by a sovereign 
state for the first time, that is an act of state. It 
matters not how the acquisition has been brought 
about. It may be by conquest, it may be by cession 
following on treaty, it may be by occupation of 
territory hitherto unoccupied by a recognised ruler. 
In all cases the result is the same. Any inka- 
bitant of the territory can make good inthe Muni- 
cipal Courts established - by the new sovereign 
only such rights as that sovereign has, through his 
officers, recognised. Such rights as he had under the 
rule of predecessors availhim nothing. Nay, more, 
evenif in atreaty of cession it is stipulated that 
certain inhabitants should enjoy certain rights, that 
does not give atitle to those inhabitants to’ enforce 
these stipulations in the Municipal Court. The right 
to enforce remains only with the high contracting 
parties, 

For better collection of water tax from irrigation by 
British canals, the Khan of Kalet ceded by perpetual 
lease to the British Govt. the sub-division of Nasir- 
abad, partof the territory of the Khan of Kalat under a 
document dated February “17, 1903, purporting to be 
an agreement made between the Khan of Kalat and 
Agent to the Governor-General in Baluchistan. The 
relevant portion of the agreement was: “His Highness 
Mir Mahmud Khan, Khan of Kalat, on, behalf 
of himself and his heirs and successors, hereby makes 
over and cedes in perpetuity to the British Govt. 
the entire management of the Nasirabad Niabat 
absolutely and with all the rights and privileges, state 
or personal, as well as full and exclusive revenue, civil 
and criminal jurisdiction and all other powers of 
administartion, including all rights tolevy dues and 
tolls......’> Over part of the land comprised in the agree- 
ment the predecessors of the plaintiffs held proprietorial 
rights granted to them by the then Khan of Kalat. ` 
The plaintiffs claimed that as the lands were comprised in 
their grant from the Khan, the British Govt. had no title 
tothem. The answer of the Govt. was that the . Treaty 
of 1908 gave them full sovereign rights over the territory, 
that if they decided to ignore the rights of previous 
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Holders and to substitute asowners either themselves 
or anyone else, no onehada rightto complain‘in a ~ 
Municipal Court. The acts of the Govt. in making 
the treaty and in exercising its powers under it were 
acts of State for which the Govt. could not be implead- 
ed. According to the plaintiffs, ib "was merely’ “a 
commercial contract,” intended only to effect a more 
convenient method of collecting revenue, and granting 
powers only, for*that object: ; : 

Held, that the contention of the plaintifis was opposed 
to the plain wording of the document, and to the obvious’ 
construction when the treaty was regarded as a whole. 
. Cedes in perpetitity the entire management of the 
Nasirabad Niabat absolutely and with all the rights 
and privileges, State or personal, as well as full and 
exclusive revenue, civil and criminal jurisdiction and 
all other forms of administration’? were words creating 
rights between two sovereign States which were never 
yet found in any mere commercial agreement. It awas 
true that the right ceded was thé entire ‘‘management”’ 
and the consideration was an annual rent; and éhe 
transaction was in fact a perpetual lease of the territory 
ata quitrent. Nevertheless the,Sovereign of Kalat 
made over to the British State the-whole of his sovereign 
rights, though asthe cession took the form ofa lease 
the territory did not pass so as to become part of the 
British Dominions, but still remained Kalat territory. 
The Govt. therefore were entitled to rely, if necessary, 
upon the provisions of the Foreign Jurisdiction Act, 
1890, ss. 1 and 16. It followed therefore that the 
Govt. of India had the right to recognige or not 
recognise the existing titles to land. Inthe case of 
the lands in suit they decided not to recognise them, 
and it followed that the plaintifis had no recourse 
against the Govt. in the Municipal Courts. Secretary 
of State in Council of India v. Kamachee Boze Sahaba 
(1), Cook v. Sprigg (2), 30 Ind. Cas. 303 (3), 82 Ind. 
Cas. 773 (4), and 128 Ind. Cas. 664 (5), reviewed. [p. 
771, col. 2; p. 772, col. 2.] e 


Messrs, J. Millard Tucker, K. C. and J. 
M. Pringle, for the Appellant. 

Mr. R. Gibson, K. C., Sir H. S. Gour and 
5. P. Khambatta, for the Respondents. 


Lord Atkin:—This is an appeal by special 
leave from the judgment of the Additional 
Judiciál Commissioner in Baluchistan, in 
which in the respondents’ suit he made a 
decree declaring their title to and granting 
them possession of the lands in suit. The ap- 
peal raise an important question as to the 
powers of the British Govt. over the Sub- 
Division of Nasirabab, part of the territory 
of the Khan of Kalat under a document 
dated February 17, 1908, purporting to be 
an agreement made between the Khan of 
Kalat and Colonel Yate, Agent to the Gover- 
nor-General in Baluchistan. The agreement 
was expressed to be subject to the confirma- 
tion of the Viceroy and Governor-General in 
Council, and was duly confirmed on May 14, 
1903. The circumstances in which the agree- 
ment was made appear to be that for many 
years part of this district had.been irrigated 
by canals flowifig from the Indus, and that 
arrangements had been made between the 
Khan and the British Govt. by which occu- 
piers of land benefited were made subjéct to 
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a water tax assessed by British officials, cole 
-lected by Kalat officials, of which the pro- 
ceeds were divided equally between the two 
Govts. This species of dual control naturally 
proved irksome, and the remedy was found 
in the agreement in question styled, without 
prejudice to its accurate description in law, 
the Treaty of 1903. It is in the following 
terms :— 


- “Agreement entered into by His Highness the Khan 
of Kalat, Mir Mahmud Khan, G. C. I. E.,on the one” 

art, and by the Hon’ble Colonel O. E. Yate, C. S. I., 
CMG., Agent to the Governor-General in Baluchistan, 
on the other part, subject to the confirmation of His 
Excellency the Viceroy and Governor-General in Coun- 
cil. i l 

Executed at Sibi on the seventeenth day of February 
one thousand nine hundred and three. 

I® Whereas it has been found by experience to be 
to the advantage of both the British Govt. and His 
Highness Beglar Begi@lir Mahmud Khan, G. C. I. E., 
Khan of Kalat, that the Niabat of Nasirabad should 
be exclusively managed by the officersof the British 
Govt., it is hereby declared and agreed as follows ;— 

-His Highness Mir Mahmud Khan, Khan of Kalat, on 
behalf of himself and his heirs and successors, hereBy 
makes over and cedes in perpetuity to the British Govt 
the entire management of the Nasirabad Niabat abso- 
lutely and @vith all the rights and privileges, state or 
personal, as well as full and exclusive revenue, civil and 
criminal jurisdiction and allother powers of adminis- 
tration, including all rights to levy dues and tolls on the 
following conditions :— 

(1) That the said Niabat. shall be administered on 
‘behalf of the British Govt. by or through such officer 
or officers as the Goverpor-General in Council may ap- 
point forthe purpose with effect from the lst day of 
April one thousand ninehundred and three, or such 
subsequent date asthe Govt. of India may take it over. 

(2) That the British Govt. shall pay to His Highness 
on the lst day of April, one thousand nine hundred 
and four and thereafter, annually, on the Igt day of 
April each year, fixed afinual rent of Rs. 1,12,000 (one 
hundred and fifteen thousand). A 

(3) That the aforesaid sum of Rs. 1,15,000.(0ne hund- 
red and fifteen thousand), shall be paid to His 
Highness without any deduction of cost of administra- 
tion. l l 

II. The boundary of the Nasirabad Niabat as des- 
cribed by His Highness the Khan of Kalat’s Naib, 
Ghaus Bakhsh in July 1902, is as follows :— 

On the South the Sind Border, on the North, com- 
mencing eastwards at the Leni Burj, it runs North- 
Eastwards along the Mazari border tothe Bugti Hills. 
It follows the foot of these Hills running in a westerly 
direction totheir nearest point to the Shahpur Road 
near the Manak Garhi Nulla. It then follows this Nulla 
as far as the Shahpur Road, then, follows the Shahpur 
Road South as far as the Deh Chattan lands (generally 
known as Dodaika) and then turns West following the 
boundary of Dodaika to the Nurwah Channel above 
the point to where the water reaches. It then follows 
the Nurwah as far as the junction of the latter with the 
Dur Mohammad Wah, which is shown on most maps as 
the Shahiwahb, a continuation of the main desert canal. 
From this.point:it follows the Dur Mohammad Wah 
right along its course tothe West and South-West cross- 
ing the railway at mile 368, five mileg North of Jhatpat 
Station, until it meets the line of pillars erected about 
4 years ago by the Magassis and Jamalis as their mutual 
boundary. It then follows this line of pillars South- 
wards ‘to the Sind border, passing about 500 yards to 
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the West of the point where the -‘Sonwah has been 
clesed. 

II. Whereas it is possible that the lower portion of 
the Manjuti lands enclosed by a straight line drawn 
from the place where the Dur Mohammad Wah crosses 
the railway, near mile 368, to a point on the Jacobabad 
Shahpur Road, 8 miles to the North of where the Dur 
Mohammad Wah crosses that road may hereafter be 
brought under irrigation, His Highness the Khan of 
Kalat hereby agrees, on behalf of himself, his heirs 
ard successors, to make over and cede to the British 
Govt. jn. perpetuity that portion of the Manjuti land in 
the same manner as the Nasirabad Niabat above refer- 
red to, and it ishereby agreed that the British Govt. 
shall pay to His Highness annually an additional rent 
of rupees two thousand five hundred, making a total 
quit rent of Rs.1,17,500 to be. paid onthe Ist day of 
Avril one thousand nine hundred and four and subse- 
qrent years. 

IV. And whereas it is advisable that any further 
Kalat State lands outside the present boundary of the 
Nasirabad Niabat, which may hereafter possibly be 
drought under irrigation by branches and extensions 
from existing British Oanals should also come under 
British administration in the same manner as the Nasir- 
abad Niabat Sbove referred to, His Highness the Khan 
agrees to make over on lease in perpetuity any landsin 
ths Lehri Bhag and Gandawa Niabats that may: here- 
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after be found to be irrigable from existing British 


Canals at a fair quit-rent which can be determined when 
the surveys have been completed.” 


MIR MAHMUD KHAN 
CHAS. E. YATE. Colonel, 
Agent to the Governor-General in Baluchistan. 
CURZON 

; Viceroy and Governor-General of India. 
This agreement was ratified by His Excellency the 
Viceroy and Governor-General of India at Simla on 

Thursday, this l4th day of May 1903. 

z LOUIS W. DANE, 

Secretary to the Govt. of India in the Foreign 

Departiment.’’ 


Over part of the land comprised in the 
agreement the predecessors of the plaintiffs 


- held proprietorial rights granted to them by 


the then Khan of Kalat. For the purposes of 
this case it may be assumed that the grants- 
continued to be of full force up to the date of 
the agreement. After it had been made the 
Govt: of India decided that there- should be 
a settlement of the territory on the lines of 
the settlement in Sind. A civil servant 
with experience of Sind, Mr. Smart; was ap- 
pointed and began work in October, 1905, 
which he completed in April, 1907. The 
principles to be adopted in determining what 
existing titles, if any, were to be recog- 
mised in the settlement were decided from 
time to time in the course of the work. The 
district was treated as divided into two 
sections, the eastern andthe western, the 
former being better irrigated and more 
cultivated than the western, in which the 
lands in suit are situate. This section has an 
area Of about 372,000 acres, of which a 
large part was waste and uncultivated. In 
October, 1906, there was a -conference 
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between the Agent to the Governor-General 
and the Revenue Commissioners in Balughis- 
tan and Mr. Smart, in which decisions were 
made which were carried outin the ‘set- 
tlement record, and in respect of which the 
present dispute arises. It will be conve- 
nient to set out in the words of Mr. Smart 
in hissettlement report the principles upon 
which the settlement proceeded. e 

“3. The method of inquiry pursued inthe prepara- 
tion of the settlement records has been the same for 
the eastern and western sections with one exception. 
In the sastern section it was considered necessary to 
make detailed enquiries into all cases where pos- 
. session of land had been acquired by a doubtful title. 

i The principle which was adopted was as fol- 
OWS :— 

Wherever figuresof cultivation for the last 12 years 
showed thatan occupant had cultivated one-third of 
the holdings he claimed, no inquiry into titie was to bee 
made. Inquiries into title were made wherever this 
condition was not fulfilled, provided the claim of the 
occupant had not been established by some previous 
decisions of competent authority. The principle fol- 
lowed involved a great deal of trouble, and the nature 
of evidence to be collected was often extremely com- 
plicated. 

In the western section, owing to the existence of 
old sanads from His Highness, the Khan of Kalat, 
it was decided in a note of the conferenee held on 
October 5, 1906, between the Hon’ble the Agent to the 
Governor-General, Revenue Commissioner, any myself 
that the following principles should be employed. The 
total irrigable lands were to be divided in three classes. 
“A” lands already irrigated and cultivated (allowing 
for fallow years) were to be entered in the names of 
present occupants, provided they showed reasonable 
title, e. g., continued posesssion for 12 years. “B” 
lands commended by existing canals or zemendarz 
water-courses therefrom, which are in use but not 
irrigated owing to scarcity of water, were to be en- 
tered in the name of claimants showing the best title, on 
condition that the Sind Fallow Rules will apply to them 
from the Kharif Season of 1907; a notice was to be 
served to such claimants informing them that they 
would be liable to pay assessment in the fifth year, 
whetherthey had cultivated the land or not, provided 
they had not paid assessment once in the past four 
years. 

‘C’ land which is entirely waste or ‘Pat’ was to 
be entered as Govt. unoccupied lands. 

These principles have been followed in the settle- 
ment ofthe western section. The method employed 
in the work of settlement is otherwise the same for 
both sections.” 


The area of the “C” land thus entered as 
Govt. unoccupied lands extended to about 
141,000 acres. The present suit is concerned 
withall the lands over which the plaintiffs 
held rights granted by the Khan of Kalat ; 
but the controversy was particularly directed 
tothe “OC” lands the plaintiffs claiming that 
as they were comprised in their grant from 
the Khan the Govt. have no title to them. 
The answer of the Govt. is that the Treaty 
of 1903 gave them full sovereign rights over 
the territory, that if they decided to ignore 
the rights of previous holders-and to substi- 
tute as owners either themsélves or anyone 
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else, no one had a right to complain in a, 
Municipal Court. The acts of the Govt. in 
making the. treaty and . in. exercising its 
powers under it were acts of State for which 
the Govt. could not be impleaded. 

_Itis necessary, therefore, to refer to the 
treaty to se? what its juristic effect was. Ac- 
cording to the plaintiffs, it was merely 
what their Counsel-styled “a commercial 


4 


contract”, intended only to effect a more con- 


venient method of collecting revenue, and 
granting powers only for that object. Their 
Lordships cannot take this view. It is op- 
posed to the plain wording of the document, 
and to the obvious construction when* the 
treaty is regarded asa whole. ‘‘Cedes_ in 
perpetuity the entire management of ‘the’ 
Nasirabad Niabat absolutely and with all 
the rights and privileges, State or personal, 
as well as full and exclusive revenue, civil 
and criminal jurisdiction and all other forms 
of administration” are words creating rights 
between two sovereign States which” were 
never yet found in any mere commercial 
agreement. It is true that the righ? ceded, is 


. the entire “management” and the considera- 


tion is an annual rent; and as is made 
clearer in para. 4 of the Treaty, the transac- 
tion is in fact a perpetual lease of the terri- 
tory aba quit rent. Nevertheless the Sove-: 
reign of Kalat made ofer to the British 
State the whole of his sovereign rights, 
though as the cession takes the form ofa 
lease the territory dees not pass so as to 
become pari of the British Dominions, but 
still remains Kalat tertitory. The Govt. 
therefore are entitled to rely, if necessary, 
upon the provisions of the Foreign Jurisdic- 
tion Act, 1890, s. 1 :— . l 

“It is and shall be lawful for Her Majesty the 
Queen to hold, exercise, and enjoy any jurisdiction 
which Her Majesty now has or hereafter may have 
within a foreign country in the same and as ample a 
manner as if Her Majesty had acquired that jurisdic- 
tion by the cession or conquest of territory.’ 

By s. 16, “In this Act ‘foreign country’ 
means any country or place out of His 
Majesty’s dominions. The expression ‘juris- 
diction’ includes power.” It is perhaps un- 
necessary to say that the statute does not 
increase the powers given to His Majesty in 
the foreign country. It is the power given 
and no other which may be exercised as if 
acquired by conquest or cession. In’ the 
present case the powers given. are “all the 
rights and privileges, State or personal.” 
It is plain that these rights and privileges 
are to be exercised in as ample a manner 
as if acquired by conquest or cession. On 
the legal position that arises in such circum- 
stances there isa wealth of weighty authority, 
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In the Secretary of State in Council oF 
India v. Kamachee Boze Sahaba (1) the 
East India Company, who had entered into 
treaties with the Raja, of Tanjore not dis- 
similar from the treaty in the present gase 
in 1855, had ‘seized the whole Raj of Tanjore 
on the death of the last Rajah wathout-leav- 
ing issue male. It was held that the East 
India Company were possessed of sovereign 
powers ; that they had exercised these powers 


not under colour of law but as act of state,” 


and that they and their successors could not 
be impleaded in any Municipal. Court for 
what was so done. Inthe judgment of the 
Jtudjcial Committee,’ delivered by Lord 
Kingsdown, occur the. following words 
(p. 640*), 4 

“The result of their Lordships opinion isthat the 
property now claimed by the respondent has been 
‘seized by the British Govt., acting as a sovereign 
power, through its delegate the East “India Company ; 
and thatthe act so done, with its consequences, is an 
‘ actof State over which the Supreme Court of Madras 
had no jurisdiction. Of the propriety or justice eof 
that att neither the Court below nor the Judicial 
Committee have the means of forming, or the right 
of expresstag, if ‘they had .formed any opinion. It 
may have been just or unjust, politic or `impolitic, 
beneficial or injurious,, taken .as a ‘whole, to those 
whose interests’ are affected. These are considerations 
into which their Lordships cannot enter. It ‘is suffi- 
cient -to state that, even if a wrong has been done, it 
‘is a. wrong for which no Municipal-Court of justice 


can afford a remedy." i 

In Cook v. Sprigg (2) the. plaintiffs claim- 
ed to be grantees of concessions made to 
them by the paramoùnt chief of Pondoland 


before annexation of Pondoland by thé 


British Govt. Lord Halsbury, L: Cs in his 
judgment of the Judicial Committee, said :° 

= “It is a well-established principle of law that the 
transactions of independent States between each other 
are governed by other laws than those which Munici- 
pal Courts administer. It is no -answer sosay that 
by ordinary principles of international law private 
property is respected by the sovereign which accepts the 
cession and assumes the duties and legal obligations 


of the former sovereign with respect to such private . 


property :within.the ceded territory. All that can be 
properly meant by such a proposition is that, according 
to the well understood rules of’ international law, a 
chage of sovereignty ought not to affect private 
‘ property, „but no Municipal tribunal has authority to 
-enforce sucha delegation.” A 

: In Secretary of State for India v. Bae 
, Rajbai (3) the circumstances were that in 
1817 the Gaekwar had ceded the district 
of Ahmedabad to;the British Govt. In 1898 
claims were made by the plaintiffs against the 


ts tt > z i 

(1)7 M I å`476; 4 W È 12(P OÙ 1 Suth 373; -1 
Sar 684; 13 MP-O 22. . é 
-$ (2) (1899) A O 572; 68 L J P O 144; 81 LT 281, 
~“ (3)42 I A 229: 30 Ind. Cas..303! 19C W N 1087; 13 
A Ld 953; (1915):-M W N .563; 29M LJ 242; 18 M 
L T 179; 2 L W..731; 17 Bom L ‘R730; 39 B 625; 23 
OLJ1;A1R 1915 PC59(P O. `- Eh. 
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Govt. asserting permanent rights to lands 
within the district existing before the céssion. 
The” Judicial Committee came to the conclu- 
sion that the question entirely depended 
upon the extent to. which the British Govt. 
had recognised pre-cession rights : ° 

“The relation in which they stood t6 their native 
sovereigns before this cession, and the legal rights 
they enjoyed under them are, save in one respect, 
entirely irrelevant matters. They could not carry on 
under the new regimethe legal rights, if any, which 
they might have enjoyed under the old. The only 
legal enforceable rights they could have against their 
néw sovereign were those,and only those, which that 
new sovereign, by agreement, express or implied or 
by legislation, chose to confer upon them (p. 237*).”’ 

Their Lordships will couclude this review | 
of authorities with the words of Lord 
Dunedin in giving the judgment of the Board 
in Vayjesingji v. Secretary of State for 
India (4). In that case territory in Gwalior 
had been geded to the British Govt. by the 
Maharajah Scindia by a treaty which ex- 
pressly provided that each Govt. should 
respect the conditions of existing leases. 
The appellants had brought a suit for a 
declaration that they were pre-cession pro- 


prietors of the lands in question: 

“A summary of the matter is this: When a terri- 
tory is acquired by a soverign state for the first time 
that'is an act of state. It matters not how the 
acquisiticn has been brought- about. It may be by 
conquest, it may be by cession following on treaty, 
if may be by occupation of territory hitherto unoccu~ 
pied by a recognised ruler.” 'īn all cases the result 
is the same. Any inhabitant of the territory can 
make good in the Municipal Courts established by 
the new sovereign only such rights as that sovereign 
has, through his officers, recognised. Such rights as 
he had under the: rule of predecessors avail him 
nothing. Nay, more, even ifa treaty of cession it is, 
stipulated. that certain inhabitants should enjoy certain 
rights, that does not give a title to those inhabitants 
to enforce these stipulations in the Municipal Courts. 
The ‘right to enforce remains only with the high 
contracting parties.” 
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These decisions were again adopted by 
the Board in Dattatraya v. Secretary of 
State for Indiain Council (5), where they 
were applied to` a claim to enforce 
pre-cession rights in territory leased in per- 
petuity by H.H. the Nizam to the British 
Govt. in 1902. It follows therefore that in 
this case the Govt. of India had the 
right to recognise or not recognise the 
existing titles to land. In the case ofthe 
lands in suit they decided not to recognise 
them, and it follows that the plaintiffs have 

(4) 51.1 A 357 (360); 82 Ind. Cas. 779; AI R 1924 
'P O 216; (1924) MW N 694;47 M LJ 574; 26 Bom 
LR1148;22ALJ 951; 40 CL J 473; 48 B 613; 21 
L W 28;L.R 5A (P 0) 199; 29 CW N 317 (P O). 

-- (5) 57 TA 318; 128 Ind. Cas, 664; A IR 1930 PO 
267; 26 N L R326; 60M L J 7; 33 Bom L R .6; (1931) 


-M W 185 (PO. 
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BO recourse against the Govt. in the Muni- 
cipal Courts. An explanation for Govt. 
action was at one time given that the plain- 
tiffs were in breach of their conditions of 
tenure’ to the Khan.of Kalat. Whether .this 
be true ornot is clearly irrelevant in view 
of the eStablished law regulating the posi- 
tion of the Govt. as against former pro- 
prietors. Neither it nor any action of 
Govt. officials indicates any intention on 
the part of. Govt. to recognise this existing 
title in -these lands. On the contrary, the 
decision made- in October, 1906, by the 
high officials, together with Mr. Smart, that 
the plaintiffs were only to be given ‘inalien- 
able occupancy rights over some of the lands 
while the “C” lands were to be entered as 
Govt. lands indicates conclusively what the 
intention of Govt. was; and it only ! needed 
the confirmation of the report by the Govt. 
of India, which was -signified on April 1, 
1908. to conclude the matter. | 

In accordance with these authorities their 
Lordships have not considered whether the 
decision was just or.unjust, politic’ or im- 
politic; and itmust not be considered that 
they had any material placed before them 
to indicate that it was,in the cireumstances, 
either unjust or impolitic. Their Lordships 
will humbly advise His Majesty that this 
appeal should be allowed and the | respon- 
dent’s suit dismissed with costs. The res- 
pondents must pay the costsof this appeal. 


D. Appeal allowed. 


Solicitor for the Appellant.—Solicztor 
India Office. | 

Solicitors for the Respondents.—-Messrs. 
H, S. L. Polak &Co. l 


OUDH CHIEF COURT 
Second Civil Appeal No.177 of 1940 
July 28, 1941 
BENNETT, J. | 
KATLASH BAKSH SINGH an 
ANOTHER-—A PPLICANTS—A PPELLANTS 
versus ae : 
Raja Sri AMAR KRISHNA NARAIN 
. SINGH AND anotHER—CREDITORS=+ 
a RESPONDENTS’ = ,° °°; 
U. P. Encumbered Estates Act (XXV of 1934), 5, 45 
(2)(a)—Suit under Act filed before the Amending 
Act which came into force on September 30, 1939— 
ao if open to second appeal under | the: Amend- 
ed Ae i 


A right: of appeal ina suit is governed by, the law - 


prevailing at the date of the institution of the suit, and 
not by the law prevailing at the date of the decision 
of the suit or at the date of the filing -of the appeal. 
Where therefore the decree’ of. the Special Judge 
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before whom the proceedings came originally under 


the Encumbered Estates Act was dated December 23, 
1938, and the Amending Act which gave a right-of 


second appeal came into force on September 30, 1939, - 


the mere fact that the first appeal to the District 
Judge was decided after the coming into force of the 
Amending Act, would notgive the party a right of 
second appeal under the Amending Act. 111 Ind; Cas. 
6 (1), applied. . 
e 

S. O. 4. against the order of the District 
Judge of Bara Banki, dated December 16, 
1939. : l l 

Mr. B. K. Dhaon,.for the Appellants. 

Mr. Niamatullah, for Respondent No. 1. 


Judgment.—This isa second civil appeal 
under s. 45 (2) (a) ofthe Encum. Estates 
Act against the judgment and decree passed 
by the learned District Judge of Bara Banki 
in first appeal on December 16, 1939, and 
the first question which arises is whether a 
second appeal lies. TT. 

It was held by a Full Bench of the 
Allahabad High Court in Ram Singha v. 
Shankar Dayal, (I. L. R. 50 All. 965) (1), 
that a right of appeal In a suit is governed 
by the law prevailing atthe date of the in- 
stitution of . the suit, and not'by the law pre- 
vailing at the date of the decision of fhe 
suit or at the date of the filing of the appeal. 

There can be no doubt that if this decision 
is followed no second appeal lies in the pre- 
sent case. The decree of the Special Judge 
before whom the proceedisigs came originally 
under Encum. Estates Act was dated Decem- 
ber 23, 1988. - ~~ ; iba a 

The guestion whether the provision in sub- 


s: (2) of s. 45 of the U. P. Encum. Estates 
“Act which provides-for atsecond appeal is re- 


trospective or not was considered by a Full 
Bench of this- Court in Ali Mohammad v. 


‘Khalil Ahmad, (1940 O. W. N. 545) (2). It 


was” held that the provision for a second 
appeal has no retrospective effect. _ 

“In that case, however, the order of the 
District Judge against which it was- desired 
to prefer a second appeal (if it was held that 
no application in revision lay) was passed on 
March 19, 1938, and the revision application 
was filed on July 16,°1938. It has been con- 


tended, therefore, that the -décision of the 


Full -Bench in this case ‘does riot show that 
a second appeal does mot lie where the date 


14 
> 


of the order of the District Judge’ is -sub-: - 


sequent to the amendment ‘in the Encum. 
Estates Act.” The Amending Act- carne’into 
force on Décember 30, 1939. -= : 
The ruling of the Allahabad High Court 
(1) 50 A 965; 111 Ind. Cas. 67 A IR 1928 All. 4387;, 
26 ALJ 998; 12.R D 549E B)... 7 ~ o> 
(2) 1940-0 W N 545; 189 Ind. Cas. 265; 1940 O LR 
423; 133R O 47; Ail R 1940 Oudh-335; 1940 R D. 287; 
j ia oe . A ~ 
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in fam Singha v. Shankar Dayal (1) was 
recently followed by a learned Single Judge 
of this Court (Miscellarieous Appeal No. 101 
of 1939), but the case has not been reported. 
The Full Bench of this Court which decided 
the case of Ali Mohammad v. Khalil Ahmad 
(2), did not refer to the Allahabad case. ° 

It is contended that there is ng: conclusive 
decision of this Court on the pointyand this 
appears to be correct. All that was held in 
Alt Mohammad v. Khalil Ahmad (2) was 


that the provision fora second appeal has no- | 


retrospective effect in view of the principle 
that the right of having an order treated 
as final vested in a party “cannot -be taken 
away by a subsequent enactment in the 
absence of express words to that effect. As 
in the present case the order of the District 
Judge was not passed till after the Amending 
Act came into forge it is possible to argue 
that the ruling in Ali Mohammad v. Khalil 
Ahmad (2) is irrelevant. Oey 
` I am however, of opinion that there is no 
good reason for not following the principle 
laid down by the Allahabad High - Court, 
namely, that a right of appeal is governed. by 
the law Prevailing at the date of the institu: 
tion of the suit. ` It is argued that the provi- 
sion tor a second appealis merely a matter 
of procedure, but I do not think that this 
view is sound. When the suit was brought 
there was provision for one appeal only, 
and it would be, I fhink,. a distinct “interfer- 
ence with a vested right to hold that a second 
appeal lies, though it did not lie when the 
suit was brought. In the present case the 
order of the trial Court was passed jn 1938 
and the appeal to the District Judge was pre- 
ferred early the following year. Theappeal 
might very well have been heard and decided 
by him before the Amending. Act which in: 
troduced a second appeal was enacted. -If 
might quite possibly happen, therefore,- ifa 
second appeal were held to lie in the present 
case thatan appeal to a District Judge filed 
alter the appeal to the District Judge in -the 
present case might have been heard and 
decided before any question of a second 
appeal could have arisen, and in these cir- 
cumstances the order of the District Judge 
would have beconie final. It would be-some- 
what anomalous to hold that merely on 
account of a delay in the hearing of the first 
appeal by the District Judge, a second appeal 
becomes permissible. 5 

In my opinion, therefore, there is no reason 
why the principle laid down in Ram Singha 
v. Shankar Dayal (1), should not continue 
to be followed by this Court and I accord- 
ingly dismiss this appeal with costs, on the 
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ground that no appeal lies. Permission was 
asked for and is granted to file an appeal 
to a Bench against this decision under s. 12 
(2) of the Oudh Courts Act. l 

~ Order accordingly. 





CALCUTTA HIGH COURT 
Death Reference No, 15 


and. 
Appeal No, 491 of 1940 
August 22, 1940 
HENDERSON AND ROXBURGH JJ. 
EMPEROR —Prosscuror 
VETSUS 

SEKENDAR ALI SHAH RAHAM ALI 
a .SHAH—Acctsep. 

Criminal. Procedure Code (Act V of 1898), ss. 164; 

97—Murder case—Statement of prosecution witness 
that accused killed deceased—Witness in Sessions 
Court not efen stating that accused was present at 
place of murder—Statement under s. 164 put in under 

s. 157, Evidenċe Act (I of 1872) to corroborate witness 
—-Statement held not substantive evidence and could 
be put in only under s. 165 (3), Evidence Act (I of 
1872) —In charge to jury Judge almost assuming 
prosecuiton case as proved—Judge repeating that 
jury must have “reasons for doubt before they con- 
sidered that they had reasonable doubt—Charge is 
open to serious objection— Evidence Act (I of 
1872), s. 165 — Discovery of matches at place of 
murder—Witness not stating any thing about it in 
trial or Sessions Court—Evidence that they had made 
Statement about itto other witnesses, admissibility of. 

Ina murder case, the daughter of the accused who 
wasa prosecution witness, did not even state in the 
Sessions Court, that her father was in the hut where 
the murder took place on the night of the occurrence, 
whereas under s. 164 she explicitly made a statement 
that her father had killed her mother. The statements. 
under’s. 164 were put in at the instance of the Publi 
Prosecutor-after objection by the defence Pleader and 
it was noted in the order sheet that they, were put. in 
under s. 157, Evi. Act, to corroborate the girl: 

Held, that it could not be said that the statement of 
the girl under s. 164 corroborated her statement in the 
Sessions Court. In fact it clearly contradicted it and 
the prosecution could only ‘put in the statement under 
s. 164, Criminal P. O., with the permission of the Court 
in order to impeach the credit of their own witness 
under 5. 165, sub-s. (3), Evi. Act. The statement 
under s. 164, Criminal P. C., was itself not evidence 
at all against the accused and its only purpose could 
have been to` negative the evidence of the girl as 
given in the Sessions Court. 7 ` 

Where the charge of the Judge to the jury almost 
assuines that the prosecutiori case is proved and throws 
the onus on the accused to establish his innocence and 
further the Judge repeats more than once that the jury 
must have reasons for their doubts before they can 
consider that they have a reasonable doubt, the ‘charga 
is open to serious objection. 

Ina murder case thére wes some evidence on the 
subject of some matches being found by the wall of 
the hut in which the murder took place to which the 
Judge attached some importance. Neither of the 
prosecution witnesses in question either in the commit- 
ing Court or in the trial Court, stated anything in 
regard ¢o the matches: 
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Held, that the evidence that they had made any 
statement about them to other witnesses at' the time 


was not admissible except possibly for the Bu Hee of - 


contradicting them. 


Mr. Hamidul Huq, for the Crown! 
Mr. Holiram Deka, for the Accused, 


Roxburgh, J.—In this case the'accused 
Sekendar Ali Shah, has been convicted by 
. the unanimous verdict of the jury under. 
` s: 302, I. P. C. of the murder of hig wife 


d 


The learned Additional Sessions J udge of , 


Bakarganj accepting the verdict has ` convict- 
ed the accused and séntenced him ta death, 
and has submitted the case to this Court 
for confirmation. There is also an' appeal 
by the accused. The appeal and the refer- 
ence have been heard together. The story 
is that on the night of “March 17/18 last 
the deceased woman : with two step 
daughters, aged eight and niné years and 
two other small - babies were asleep in the 
family hut. The girls awoke and saw some- 
one going outof the hut and the: mother 
was found-to have had her throat cut. 
The villagers came to the spot and informa- 
tion was given at the thana on the following 
morning by the father of the deceased 
woman. The Assistant Sub-Inspector came 
on investigation and the accused was arrest- 
ed on the third day by a dafadar in a grove 
of trees near a tank some two miles off. 
“His story is that he was in the house of 
‘his Talai on the night of the occurrence 
and knew. nothing about it, and that he was 
returning on hearing of his wife’s death 
when he was. arrested. Some blood was. 
found on his lungi at the time of his arrest. ; 
The two daughters were first examined, 
under s. 164, Criminal P. C., by a Magistrate’ 
on March 24. and then again in the com: 
mitting Court on April 30, and finally in, 
the present trial. The girl, Ayesha Khatun,: 
“the elder, in her story in the trial Court 
stated that her father was in the hut, but’ 
sleeping i 1n a Separate bed from the deceased 
woman, Asia Khatun, and that ishe saw 
somebody going out of the hut, but could- 
not recognize him. In her statement before 
the committing Magistrate she gave a rather 
similar verison, but stated that her father 
made them sleep with him instead, of with 
her step-mother as was usual. She also. there 
made a statement that her father had kicked 


his wife on Sunday at noon because she had 


grumbled that he was not properly working... 
In her statement under- s. 164, Criminal P.” 
©., she had said that she woke upon hear- 


ing a noise and cried out saying that her 


father was being carried away and her. 


stated that 


father ran away. She also 
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during daytime her . father. wanted to 
drive her mother out and that he was sit- 
ting with a dao‘and sota saying that people 
would .come to. beat him. The other 
girl Mamuda Khatyn, aged-eight years, 

in ehe trial Court said that she did, not 
ow where her father was sleeping. as 
he camę lack from the hut after théy had 
retired for the night and that she had ‘not 
seen him after he ett for the hat; but she 
did say that she slept in the same bed where 
her fathar generally sleeps. She said that 
she sawa man getting out of the bera, but 
that she did not see who it was. 

Before the committing Magistrate this 
girl had said that she and her sister , had 
slept with her -father as he asked them, 
But she said that they usually slept with 
their mother. She also stated that her father 
said that some people might come and kill 
him as he- had enemies and so he asked 
them to sleep with him. She,also told the 
story about her father having . kicked- her 
mother about a quarrel. In her statement 
under s. 164, Criminal P. C., she first said 
that she had geen her father kill ker mother 
and go away by cutting the bera and then 
qualified’ this ‘by saying that she did not 
see the actual killing, but awoke on hear- 
ing a noise, ‘and saw her father going out 
and her mother lying dead. She said that 
she was sleeping with der father- at his 
request. It will be seen that the story of 
the elder girl remains much the same 
throughout, though there is some deterior- 
“the evidence as proved 
agains? her father. ‘Fhe story of the 
younger girl in the trial Court is very. 
much weaker than her other stories and she 
does not even .state that her father was 
in the hut on the night of the occurrence,. 
whereas under s. 164’ she explicitly made a 
statement that her father chad killed her 
mother. 

Now, the statements under s. 184 were 
put in at'the instance of the Public Pro- 
secutor after objection by the defence Pleader- 
and it is noted in the order sheet that they, 
were put in unde? s.: 157, Evi. Act, that is. 
to say, to corroborate the. girl. So far as 
Ayesha Khatum is concerned, the statement. 
under s. 164 definitely contradicts her later 
evidence as regards the quarrel, though as. 
regards the actual occurrence there is, as ` 
has been stated,no serious difference. ~ But, 
in the case of ‘the other’ girl it can by no’ 
stretch be ‘said that this statement under 
s. 164 corroborates her statement in Court. 
In fact it clearly. contradicts it, and the. 
prosecution could only have put this i in with 
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the permission of the Court in order to 
impeach the. credit of their own witness 
under s. 165, sub-s. (3), Evi. Act. It was 
clearly the duty of the learned Judge, 
which he failed to perform, to point out 
that this statement was itself not evidence 
at all against the accused and its only 
purpose could have been to negative the 
evidence of the girl as given fn Court. 
From the charge it is clear. that the state- 
ment was treated as though. ik were sub- 
stantive evidence against the accused. 
Similarly, there issome evidence on the 
subject of some matches being found by 
the wall of the hut to which the learned 
Judge appears to have attached some im- 
portance. Neither of the girls, either in 
the committing Court or inthe trial Court, 
stated anything in regard to the matches 
and therefore the evidence that they had 
made any statement about them to other 
witnesses at the time was not admissible 
except possibly for the purpose of contradict- 
ing their present story. It will thus be 
seen that substantially the evidence against 
the father is the statements in the two 
Courts of the girl, Ayesha that her father 
was in the hut atthe time and of the other 
girl in the committing Court that. her 
father was there andthat they awoke seeing 
somebody going out of the hut. Together 
with this there is the fact that he was 
not found for the Test of the night and the 
following two days and was eventually 
arrested with blood on his lungi, by a 
dafadar. This evidence is certainly consis- 
tent with the view that he was rasponsi- 
ble for the murder though, if he- committed 
lt, there is no evidence of any. motive ot 
his so doing. l i _ 
There is some.evidence that the woman 
was nobof good character though how far 
that evidence is reliable is doubtful. How- 
ever, if the husband, though in the hut, 
either awoke finding his wife being mur- 
dered or came on her with another man, 
we cannot speculate as to what would be 
his conduct in the circumstances. But we 
can say that the evidence given does not 
appear to be entirely inconsistent with some 
such reasonable possibility. On that view 
the accused was not called on to substan- 
tiate any defence because it amounts to this 
that the prosecution case is itself not strong 
enough to establish his guilt. We think 
that the charge of the learned Judge 
to the jury is .open to serious criticism in 
that it almost assumes that the prosecution 
case is proved and throws the onus on the 
accused to establish his innocence and further 
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when the learned Judge repeats as he does 
more than once thatthe jury must have- 
reasons for- their doubts before they cam 


-consfder that they have a reasonable doubt, 


we think in- the circumstances of this case 
that the charge was open to, serious 
objection. In our opinion, it. would 
not be safe on .the evidence as. given 
in the case to convict the accused on, 
the charge of murder and,,in that view, the 
referénce cannot be accepted. We there- 
fore set aside the conviction and sentence 
and direct that the accused be set at liberty 
forthwith. The reference and the appeal 
are disposed of in these terms. 


Henderson, J.—I agree. o 
S. Conviction set aside. 


ee . 


MADRAS HIGH COURT 

Civil Revision Petition No. 1088 of 1939 - 

August 21, 1940 ss 
WADSWORTH AND PaTaNJALI SASTRI, Jd: 
VARADARAJAM PILLAI, Minor. py . 
GUARDIAN MALAYAPERUMAL- -. 
PILLAI— PETITIONER : 
i VETSUS p 
KRISHNAMURTHI PILLAI— - 


5 RESPONDENT | 
Madras Agriculturists’. Relief Act (IV -of 1938), 
ss. 8, 19—'“ Creditor” in Act, if includes! person 
beneficially entitled to sum lent—Negotiable Instru- 
ments Act (XXVI of 1881), ss. Band 78 and Civil 
Procedure Code (Act V of 1908), 0. KAT, rr. 16 
ang 53i—Effect—Mortgage in favour of manager of’ 
joint Hindu family—Subsequent pro-note by mort- 
gagor in. favour of son of manager in lieu of inter- 
est on mortgage loan—Son obtaining decree on basis 
of pro-note and-seeking to execute it by attach- 
ment and: sale of morigaged property—Judgment-. 
debtor’s application under s.19, for scaling down 
—Creditor under pro-note and mortgage held not 
same person—Pro-note held not renewal in favour of 
same creditor of earlier liability—Interest on pro- 
note from October 1, 1937, alone could be scaled 
down—Construction of Act—Scope should not be 
extended—Negotiable Iustruments Act (XXVI of 
1881), ss. 120, 121—Sections enact rule of estoppel 
against denying original validity of instrument— 
No relation to question as to who is entttled to sue 
on instrument. 

The word ‘‘creditor’’ in the Mad. Agri. Relief Act , 
does not include persons beneficially entitled to the 
sum lent. Sections 8 and 78 of the Negotiable Instru- 
mects Act or O. XXI, rr. 16 and 53 of Civil P. C., 
cannot be ignored in interpreting the term ‘creditor’ ` 
or ‘the same creditor’ in relation toa promissory note 
or & decres debt. 

There was a mortgage in favour of the karta ofa 
joint Hindu family. The mortgagor subsequently exe- 
cuted a promissory note in favour of the sonof the 
karia in lieu of the interest due on the mortgage loan. 
The son obtained a decree on the promissory note and. 
sought to execute it by attachment and sale of the 
mortgaged property. The mortgagor put in an ap- 
plication*under s. 19, Mad. Agri. Relief Act, for scaling 
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down the debt and claimed to be relieved from- His 
liability in respect-of the amount due under the pro- 
note : . 

Held, that it was not open to the petitioney to 
contend that the creditor under ‘the promissory note 
or under the decree was not the person whose name 
appeared as the payee on the note and the decree- 
holder on the decree, and that, therefore, the pro- 
missory note gould not be regarded as a renewal in 
favour of the same creditor of the earlier liability to 
pay interest onthe mortgage debt. The decree could, 
therefore, be amended by scaling down only the in- 
terest form October 1,- 1937, to thestatutory rate of 
6 per cent. por annum; Subba Narayana Vadhiyar v. 
Ramasamr Iyer (2), relied on, C. R. P. No. 963 of 
1939 and 186 Ind. Cas. 458 (3), dissented from. 

The}Mad. Agri. Relief Act is designedly. expropria- 
tory in its effect and the scope of its provisions ought 
not to be extended under the guise of what is some- 
times called a benevolent construction. 194 Ind. Cas. 
753 (4), relied on. 

Sections 120 and 121, Negotiable Instruments Act 
enact a rule of estoppel against denying the original 
validity of the instrument in the one case and thee 
capacity of the payee to endorse in the other and do 
not relate tothe question who is entitl tosue on 
the instrument and can thus be regarded as the cre- 
ditor "under it. 


C. R. P. to revise the order of the District 
cies Chidambaram,.dated September 20, 
1938. 


Mr. R. Desikan, for the Petitioner. 


Mr. T. R. Srinivasan, for the’ Respon- 
dent, 


Patanjali Sastri, J—This civil revision 
petition arises out of an application by 
the petitioner under s. 19, Mad. Agri. Relief 
Act, to amend the decree in O. S. No. 779 of 
1932 on the file of -the lower Court by scal- 
ing it down in accordance with the provisions 
of that Act. The decree was passed on a 
promissory note for Rs. 2,350 executed in 
favour of the respondent on April 12, 19382. 
The sum represented the interest due on an 
earlier mortgage for Rs. 10,000 executed by 
the petitioner in favour of the respondent's 
father on September 1, 1926. The respon- 
dent applied for execution of the decree by. 
attachment andsale of the mortgaged pro- 
perties but the application was resisted by 
the petitioner on the ground that by virtue of 
O. XXXIV, r. 14, Civil P. C. the mortgaged 
property could not be brought to'sale as the 
claim was one arising under. the mortgage 
and the decree-holder must be deemed to be 
the mortgagee himself as the respondent 
obtained the decree as well asthe promissory 
note on which it was based as a mere. benami- 
dar for his father for interest due on the 
mortgage. This dispute was carried to. this 
Court in C. M. S. A. No. 59 of 1938 and was 
decided by King, J., in favour of the respon- 
dent in the decision reported. in Varadartjam 
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Pillai v. Krishnamurthi’ Pillai (1), where: 
the learned Judge observed: 4 

- “Tt has been strenuously urged that both the 
mortgagee and the- decree-holder are in essence the 
joint family consisting’ of the father and the son, and 
that therefore the mortgagegand the deécree-holder are 
identgfical, and‘then it is argued shat the son can 
be described as the mortgagee as he hassome interest 
inthe mortgage or that the father can be described 
as the decnee-holder because it is found asa fact thas 
the promissory note was realy:taken benamzt for him. 
It seems to: me impossible to accept any of these 


propositions.” 4 Wi TT si 
Patent . Appeal No. 100 of’ 
1938 was preferred against this decision. 
and it was dismissed on the ground that. 
the decree based on the promissory note could 
not be regarded as having been obtained 
on aclaim arising under the mortgage; the- 
learned -Judges expressing no opinion | On 
the point decided by King, J. On these 
facts the Court below keld that it was. 
not open to the petitioner herein to- 
contend that the creditor under the promis- 
sory note or under. the decree was not the: 
respondent whose name appears as the payee: 
on the note and the decree-holder on the 
decree, and that therefore the promissory” 
note could not be regarded asa refewal in. 
favour of the same creditor of the earlier: - 
liability to pay interest on the mortgage debt.. 
It accordingly amended the decree by scaling: 
down only the interest from October 1,. 
1937 to the statutory rate of six per cent.. 
per annum. © 
Learned Counsel for petitioner contend- 
ed before us that neither the provisions 
of the Negotiable Instructments Act nor 
those of the Civil P. C., which precluded a. 
debtor from showing that a person other than 
the one whose name appeared as ‘payee or 
decree-holder ` was the real creditor were 
applicable to proceedings for scaling down 
debts under. the Mad. Agri. Relief Act, that 
a person beneficially entitled to a debt was- 
also a ‘creditor’ within the meaning of the 
latter Act and that there was nothing in its- 
provisions to bar an inquiry as to who is the- 
real creditor. The respondent on the other 
hand attempted to support the decision of 
the Court below on an alternative ground 
also, namely that even if the creditor under- 
the promissory note and the mortgage were: 
to be regarded as the same person, the pro- 
missory note should be treated as a distinct 
debt in respect of which the sum of Rs. 2,350: 
should be regarded as the principal, and as. 
the application to scale down related only to. 
this debt, the interest alone payable under 


(1) AIR 1939 Mad. 436; 189 Ind, Cas. 390; (1939). 
1MLJ 680; 49 L W411; (1939) M WN 302; 13 R. 
M 273. O | : 
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the note could be reduced to six per cent. 
per annum under s.8 of the Act. We may 
‘state at once that this point is covered by 
our judgment in C. R. P. No. 1729 of 1938 
and must be rejected for the reason there 
indicated. "a at ; 
Turning to the petitioner’s contention, we 
-are of opinion that it is untenable. | The debt 
‘in question having been incurred before Octo- 
ber 1, 1932 it has to be scaled down in accord- 
-ance with s. 8 of the Act. Under sub-s. (1) 
-of that section, all interest outstanding-on 
‘October 1, 1937 “in favour of any creditor” 
rof an agriculturist has to be wiped out. 
This applies, of course, to the interest 
payable under the promissory note. But 
“the” petitioner also claims tobe relieved 
fram liability in respect of the sum of 
Rs. 2,350 for- which the ‘promissory note “was 
given. It was “said that the promissory 
note was but a renewal of the original 
liability to pay interest on the mortgage and 
the explanation to s. 8 applied. But was 
It a renewal ‘in favour of the same credi- 
‘tors?’ ‘Creditor’ is not defined in the Act 
except 4s including “his heirs, legal repre- 
‘sentatives and assigns.” -It has to be noted 
that it does not include persons beneficially 
entitled to the sum lent: ‘Creditor’ in the 
ordinary sense of the term signifies a 
“person to whom money is due. The creditor 
under the mortgagg is the respondent's father 
‘or the joint family of which he was the 
manager. But the creditor in respect of the 
promissory note, having regard toss. 8 and 
78, Negotiable Instruments Act, is and can be 
only the respondent. -The famil? or its 
manager could not sue to recover the 
amount due on the note even assuming that 
‘the respondent took it on behalf of the-family; 
, -see Subba Narayana Vadhiyar v. Rama- 
-swami Iyer (2), and therefore could not be 
regarded as the creditor though, as between: 
the family and the respondent, it may be 
beneficially entitled to the amount. This 
position has become still more emphasized. 
by a decree having been .passėd in favour 
-of the respondent. Under the provisions 
of the Civil P. C., it is only the deeree- 
holder or other persons specifically empower- 
ed in that behalf (e. g., under O. KAI, r. 16 
-and r. 53) that can recover the decree amount 
by execution but not others although they 
may be beneficially interested in the amount. 
It is therefore difficult to see how the cre- 
ditor under the mortgage and the promis- 
:sory note can be said to be the same person. 
Petitioner’s learned Counsel placed reli- 
ance on the decision of Pandrang Row, J., in 
(2) 30 M 88;16MLJ 508; 1M L T 377 (F B). 


Ld 
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Anandam v. Muthukumarasami Mudali (3) 
and of Stodart, J., in C. R. P. No. 963 of 
1939 which no doubt lend support to his 
contention, but with all respect we are un- 
able to agree with them. In the former 
case, the learned Judge laid stress on the 
words “in a suit therein” in ss. 120 and 121, 
Negotiable Instruments Act, and held that 
the special rule of exclusion or estoppel laid 
down therein operates only in suits on the 
negotiable instrument and should not be ex- 
tended to applications by debtors to obtain 
relief under Act IV of 1938. In the first 
place, it is difficult to see what bearing 
ss. 120 and 121 have on the point under con- 
sideration. They enact a rule of estoppel 
against denying the original validity: of the 
instrument in the one case and the capacity 
eof the payee to endorse in the other and do 
not relate to the question who is entitled to 
sue on theinstrument and can thus be re- 
garded as the creditor under it. The impor- 
tant and relevant provisions are those of ss. 5 
and 78 of that Act. The learned Judge 
does not explain why these provisions or the 
decision in Subba Narayana Vadhiyar v. 
Ramasami Iyer (2) should be ignored in de- 
termining who is a ‘creditor’ in an enquiry 
under the Agri. Relief Act. He observes : 
“The object of the new Act was to give relief to 
aericulturist debtors and it did not matter for the pur- 
pose of granting that relief- whether the original debt 
was incurred under a negotiable instrument or other- 
wise.” 4 | 
This is true, but is no justification in our 
view, for ignoring the provisions of the 
Negotiable Instruments Act or those of the 
Civil P. C., in interpreting the term‘creditov’ 
or ‘the same creditor’ in relation to a promis- 
sory note or a decree debt.. In the case 
before Stodart, J., a mortgage was originally. 
taken by an uncle in his own name in res- 
pect of moneys belonging to his minor 
nephew and it was renewed in favour of the: 
nephew after the latter attained majority. 
The learned Judge thought that it was “not: 
unreasonable” to hold that the renewal was- 
in, those circumstances in favour of “the 
same creditor.” This decision favours an 
extended interpretation of the term ‘creditor’ 
as including a person beneficially entitled to 
the amount lent, which is not warranted by 
the definition in s. 3 (v) of the Act. As we. 
had occasion to point out in Kotayya v. Ven- 
katapunnayya (4), the Act is designedly ex-: 
proprietory in its effect and the scope of its 


(3) (1939) 2 M L J 658; 186 Ind. Cas. 458; AI R. 
100 Mal 52; 50 L W 587; (1939) M W N 104; 12 R. 


(4) (1940) 2ML J202; 194 Ind. Cas. 753; AI R’ 
1940 Mad. 910; IL R(1940) Mad. 1023; 52L W 176;' 
(1940) °M W N 809; 14 R M 56. . 
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provisions ought not to be extended under 
the guise Of what is sometimes called a be- 
nevolent construction. The revision petition 
is dismissed with costs. y 
N.-D. Petition dismissed, 
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CALCUTTA HIGH COURT 
Full Bench 
Appeal No. 59 of 1940 2 
March 28, 1941 
DERBYSHIRE, C. J., PANCKRIDGE AND 
\ - NASIM Aut, JJ. l 
ACCOWRIE. MUKHERJEE—APPELLANT 
VETSUS o 
SAILENDRA MOHAN DEY AND ANOTHER 


—RESPONDENTS ' 

` Bengal Money-lenders Act (X of 1940), ss. 31, 36 (1) 
(a) and 2 (d), 34 (1) (a)—S. 31, whether operates on” 
decrees passed before Act — Power under s. 36 (1) (2), 
when can be exercised—Court’s power useder s. 36 (2) 
(d), 2f can be invoked to re-open decree under s. 36 (1) 
(a)—Mortgage decree passed before Act — If can be 
re-opened and amount ordered to be paid by instal- 
ments. ` . 
: There is no indication either in s. 31 or in other 
provisions of the Ben. Money-lenders Act to show 
that the Legislature intended either expressly or by 
necessary implication to affect the rights of a decree- 
holder to recover interest after decree in a mortgage 
suit passed before the commencement of the Act. .The 


words “shall............ allow any interest” in s. 3l indi- 
cate that the section was intended to operate on decrees’ 
to be passed after the Act. ` 


Evén if the word “transaction” in s. 36-(1)(@) is 
interpreted to include a decree that power.can be ex- 
ercised only when the decree is to be reopened and 
accounts between the parties are to be taken. Hence, 
where no question of taking accounts arises in the case 
the Court has no power to reopen the decree under s. 36 
(1) (a). The power of the Court to order payment by 
instalments and thereby to give relief to the debtor 
under. s. 36 (2) (d) cannot be invoked for reopening the 
decree under s. 36 (1) (a) as that power can be exercis- 
ed only after the decree has been reopened and not 
before. i , 

The provisions of s. 34 (1) (b) (24) do not apply to 
the mortgage decree passed before the Act. There is 
no other provision in the Act under which without re-. 
opening the decree an order for payment of the decretal 
debt by instalments can be made. Hence as the mort- 
gage decree passed before the Act cannot be reopened 
under the Act, the Court cannot order the amount due 
under that decree tobe paid by instalments. 


A. from original order of Sen, J., dated 
September 5, 1940. — ; 
. Messrs. N. C. Chattarjee and E. Meyer, 


for the Appellant. 
- Messrs. S. R. Das and S. B. Burman, for 


the Respondent. - - 
Messrs. P. C. Ghose and A. N. Basu, for 


Respondent (Purchaser). 


. Nasim Ali, J.—This is an appeal by a 
debtor against the. order of Sen, J., dated 


September 5, 1940. in a proceeding under. 


~ ACCOWRIE MUKHERJEE vV. 


-BİX ony rests on a*mortgage of premises 
No. 
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the Ben. Money-lenders Act, T940.- The 
facts which are not in dispute in this appeal 
are these: (1) On June 28, 1935, respondent 
No. 1 lent to the appellant a sum of Rs. 10,000 
at an interest of 6 per cent. per annum with 


50/1-A, Amherst Street, Calcutta. The 
date of repayment of the said mortgage 
debt wag June 28, 1941. (2) In the said 
mortgage deed it was provided inter alia, 
that if there should’ be any default in the 
‘payment of twelve monthly instalments of 
interest it should be optional for the mort- 
gagee to institute a suit though the due date 
of repayment had not elapsed. (3) The 
appellant could not pay the interest regu- 
larly with the result that the mortgé@gee 
instituted a suit on May 10, 1939, for a 
mortgage decree for Rs. 11,920-11-9'in form 
No. 5-A of Appendix D, Givil P. O. (4) The 
suit was not contested by the appellant. A 
preliminary decree was made in the sult on 
June 16, 1939. This decree was made tinal 
on February 5, 1940. (5) The mortgaged 
premises were. ordered to be sold on 
August 24,1940 in execution of the final 
decree: Thereafter the sale was adjourned: 
to September 7, 1940. (6) On September 1, 
1940; the Ben. Money-lenders Act, 1940, came 
into“ operation. : (7) On September 4, 1940, 
the appellant presented an application on 
the original side: of thig Court under the 
said Act for (a) a declaration that the plain- 
tiff is not entitled to any’ interest on the 
amount decreed in his favourin the pre- 
liminary and final decrees passed on June 16, 
1939 and February 5, 1940, respectively; (b) 
an order that the said two preliminary and 
final decrees be re-opened and, if necessary, 
a new decree or decrees in accordance with 
the provisions of the Act under the provi- 
sions of s. 36 be passed; and (c) an order 
that the appellant be given the liberty to 
pay-the decretal amount by 20 annual in- 
stalments or by such other instalments as the 
Court may deem fit.. (8) The application was, 
rejected on September 5, 1940. (9) The mort- 
gaged properties were sold on September 7, 
1940 and were purchased by respondent. 
No. 2. (10) The present appeal was filed in 
this Court by the debtor on December 6, 
1940. 


The first point for determination in this 
appeal is whether the appellant is liable to 
pay any interest on the decretal amount 
from the date of the preliminary decree in 


- view of the provisions of s. 31, Ben. Money- 


lenders Act. “This section is in these terms : 
“Notwithstanding anything contained in any law 
for the time being in force, no Court shall, in any 
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decree passed in any suit to which this Act applies— 

(a) ifthe loan to which the decree relates was ad- 
vanced before the commencement of this Act, allow 
any interest on the decretal amount, or 

(b) if the loan to which the decree relates was 
advanced after the commencement of this Act, allow 
any interest other than inferest not exceeding six per 
centum, per annum on the principal sum adjudged.” 


The contention of the appellant is that 
this section precludes respondent No. | from 
recovering any interest on the decretal 


amount inasmuch as by using the words 
decree passed” the Legislature intended” 


that the provisions of the section would 
operate on decree passed before the Act, 
came into operation. Section 31 refers to 
“decrees passed in any suit to which the 
Act’ applies,” i.e., suits’ pending on Janu- 
ary, l, 1939 and suits instituted on or after 
the said date. The decrees passed in such 
sults may be deérees passed before-the Act 
or after the Act. Ifs. 31 was intended to 
operate on decrees passed before the Act it 
would affect a vested right. Vested rights 
can only be taken away by express words 
or by necessary implication. As regards 
interest before decree included in a decree 
passed before the commencement of the Act 
the Legislature by using the words “no 
borrower shall be deemed to have been 
liable to pay” in the previous section, name- 
ly, s. 30, has expressly affected the vested 
rights of the decreg-holder. In s. 34 (b) (ii) 
the Legislature by using the words “a judg- 
ment-debtor against whom a decree in such 
suit (suit in respect of unsecured loans) has 
been passed whether before or after the com- 
mencement of the .Act” has expressly touch- 
ed decrees passed before the Act. There is 
no indication either in s. 31 or in other 
provisions of the Act to show that the Legis- 


lature intended either expressly or by neces-’ 


Sary implication to affect the rights of a 
decree-holder to recover interest after decree 
in a mortgage suit passed before the com- 
mencement of the Act. The words “shall... 
allow any interest” in s. 31 indicate that the 
Section was intended to operate on decrees to 
be passed after the Act. The appellant is 
not, therefore, entitled to a declaration that 
respondent No. 1 is not entitled to any inter- 
est on-the decretal amount. 

The second point for consideration is 
whether the preliminary and final decrees 
should be re-opened and new decrees should 
be passed under the provisions of the Act. 
It cannot be disputed that if the preli- 
minary and final decrees in question are to 
be re-opened, a new decree under the pro- 
visions of the Act will have to be made. 
Respondent No. 1 obtained the decrees in 
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question before the commencement of the 
Act. He had, therefore, a vested right before 
the Act came into operation. The re-opening 
of such a decree would deprive him of a 
vested right. The question is whether this 
vested right of respondent No. |, has been, 


taken eway by the Ben. Money;lenders Act 


either expressly or by necessary implication. 
The contention of the appellant is that the 
decrees in question can be re-opened by the 
Court in exercise of the powers conferred 
by subs. (1) of s. 36. Sub-s. (1) does not ex- 
pressly authorize the Court to re-open 
decrees. The argument on behalf of the 
appellant is that the word “transaction,” 
in sub-s. (1) (a) of s. 36 includes a decree. 
The word “transaction,’ however, has not 
been defined in the Act. Sub-s. (|) empowers 
the Court'to exercise Gertain powers. Where 
no decree has been passed the question of 
Te-openinge a decree in the exercise of the 
powers under sub-s. (1) would not arise. 
Where, however, decrees have been passed 
already and the Court while exercising all 
or any of its powers under sub-s. (1) finds 
that all or any of its powers cannot be exer- 
cised without re-opening the decree, the 
Court can re-open it. The power of re-open- 
ing the decree flows from and is dependent on 
powers which the Court has been authorised 
to exercise under cls. (a) to (e) of sub-s. (1) 
of s. 36. It is, therefore, restricted to cases 
where the question of the exercise of all or 
any of these powers arises. Even if the 
word “transaction” in s. 36 (1) (a) is inter- 
preted to include a decree that power can 
be exercised only when the decree is to be 
re-opened and accounts between the parties 
are to be taken. cannot readthe word “or” 
for the word “and” in s. 36 (1) (a). As there 
is no question of taking accounts in this 
case the Court has no power to re-open the 
the decreés in the present case unders. 36 (1) 
(a). The power of the Court to order pay- 
ment by instalments and thereby to give 
relief to the debtor under s. 36 (2) (d) can- 
not be invoked for re-opening the decree 
under s. 36 (1) (a) as that power can be 
exercised only after the decree has been 
re-opened and not before. I, therefore, hold 
that the decrees in the presènt case cannot 
be re-opened. The question of passing a new 
decree, or of any right of respondent No. 2 
being affected does not therefore arise in 
this case. 

The last point for consideration is whe- - 
ther without re-opening the decree an order 
for payment of the decretal amount by 
instalments can be made in thiscase. By 
s. 34 (1) (a) the Court has been empowered 
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to grant instalments in suitsin respect of 
mortgage loans atthe time of the passing 
of' the preliminary decree after the ¢om- 
mencement of the Act. As the decrees in 
the present case were passed before the Act 
and cannet be re-opened under the Act the 
provisions of this section are not attracted to 
this case. The provisions of s. 34 (1) (b) (2) 
do not aply to this case as the decrees are 
mortgage decrees. There is no other pro- 
vision in the Act under which without re- 
opening the decree an order for payment of 
the decrétal debt by instalments can be 
made. The appellant cannot, therefore, be 
given the liberty to pay the decretal amount 
by instalments. For the reasons given above 


I dismiss this appeal with costs. The order 
for stay is dissolved. eee a.% 4 
Derbyshire, C. J.—I agree. : 
Panckridge, J.—I agree. ` 
S. Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Appeal No. 169 of 1936 
February 12, 1941 
E “BRAUND, J. ` 
Pandit SHIVA SHANKAR LAL SHARMA 
— DEFENDANT—-APPELLANT 
: Versus ; 
RAMJI LAL—PLAINTIFF— 
| | . RESPONDENT ee 
U. P. Agriculturists Relief Act (XXVII of 1934), 
s. 33—Costs of proceedings —Burden ` of—Proper 
procedure Allahabad High Court (General) Rules, 
Chap. XXI, rr. 22 and 23—“On the merits’’—Deciston 
as to court-fee, whether “on the merits.” 


The ordinary rule should be that a debtor, by 


taking advantage of s. 33, Agri. Relief Act, ought 
not to be allowed to throw upon his creditor an 
additional burden. He is doing something for his own 
benefit and the only fair thing is that he should bear 
his own costs of doing so unless the creditor deserves 
to be penalized through his own misconduct or im- 
propriety. [p. 783, col. 2.] : 

A decision as to-whether a court-fee should be Rs. 10 
or not, is not a decision ‘‘on the merits”? although it 
may give rise to some measure of contest. [ibid.] 


F. A. from the decision of the First Sub- 
Judge, Meerut, dated January 22, 1936. | 

Mr. Nanak Chand, for the Appellant. 

Mr. C. B. Agarwala, for the Respondent. 


Judgment.—This appeal raises a little 
point which may possibly be one of some 
‘practical interest. The facts are that in 
September 1922, the defendant lent a sum 
of Rs. 10,000 to the plaintiff atinterest at a 
certain rate. In 1934, the U. P. Agri. Relief 
Act was passed. .Among other provisions, 
the Act by. s. 33 gave to an agriculturist 
debtor a right to come to the Court and 
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_ that thé court-fee was insufficient. 
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obtain from the Court a declaration, as bet- 
ween .himself. and his creditor, as to the 
outstanding amount of the debt.. Upon such 
an application, the Court is-enjoined, after 
taking the necessary -accounts, to declare 
theeamount of debt accordingly and, if the 
creditor so desires, to pass a decree in his 
favour forthe sum so found. In October 
1935 the debtor was minded toavail himself 
of s. 33 of the Act,and he started.a suit 


„under that section by a plaint of October 2, 


1935.. He admitted ‘that he had borrowed 
the money in 1922 and claimed to be an 
agriculturist. Then, by para. 3 of his plaint 
he claimed cértain credits amounting in 
all to.Rs. 5,700 in respect of payments which 
he said he had from time to time made to 
the creditor. By para. 4 the plaintiff said 
that, though he had asked for accounts 
from his creditor, he had failed to obtain 
them and:then he went to ask for a declara- 
tion that a sum of Rs. 17,755 was due to 
him. And in addition he asked for his 
costs of the proceedings. Beyond the state- 
ment ofthe credits claimed by the plaintiff 
contained in para.3 of the plaintéhére was 
no exact statement showing how that figure 
of Rs. 17,755 was arrived at. But, ob- 
viously, what had happened was that the 
plaintiff had aggregated principal and in- 
terest and, after taking credit for what he 
claimed he had paid, hed arrived at the 
final figure of Rs. 17,755. That plaint was 
filed over a ten-rupee stamp and, immedia- 
tely on presentation, the appropriate: officer 
of the Court made the observation upon it 
In res- 
ponse to that observation by tne Munsarim, 
the learned Judge himself contributed 
a note at the foot of the plaint to this 
effect : l l 

“The matter is a difficult one and is best finally 
decided after hearing other side, so register and let 
summonses issue for hearing suit for December 10, 


1935. The questionof deficiency shall then be finally 
considered.” i 


'That referred to the question which at 
that stage had been raised by the Munsarim 
as to.the sufficiency of the ten-rupee court- 
fee. Three months later on, January 6, 1936, 
the defendant, who was the creditor, lodged 
his written statement. He admitted practi- 
cally everything in the plaint, except that 
he had refused or neglected to render an 
account when asked for ib. That was the 
allegation of para.4.of the plaint but by 
his further pleas he raised two points. First 
by para. 10. he raised the point as to the 
insufficiency of the court-fee which had al- 
ready been taken by the Munsarim and 
which had been directed by the Judge to 
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be decided in Court at the hearing ands 
secondly, by para.9 he pointed out, as was 
. perfectly true, that the plaintiff had not 

filed any actual account and that it was 
impossible to procee@ with an adjustment 
of the account without details of it. “He 
did not, however, deny the creditg which the 
plaintiff claimed; on the other hantl, he ex- 
pressly admitted them. All he said was, 
in -effect, “let me see the account, and then 
I thall be able to say what is due.” 

On January 8, 1936, two days after the 
written statement had been filed, the learn- 
ed Judge in fact made an order directing 
the plaintiff’ to file an account and on 
Jantary 8, the plaintiff didfile an account 
in the form of an exhibit to an affidavit 
of that.date. This account showed not only 
the payments alleged in para. 3 of the plaint 
for which he claimed credit but also showed 
the calculations of interest having regard to 
the dates of payment of those credits and 
it ultimately arrived at the figure ef 
Rs. 175755 which was the same figure as was 
stated in the plaint; in short, the account of 
January 8, 1936 was a full account. The 
caSe came ‘before the learned Judge on 
January 22, 1936, and he tells us himself 
what happened. It wasthat the defendant 
by his Vakil admitted the correctness of the 
account. The learned Judge then went on 


to decide the small 4uestion-as to the court-. 


fee and ultimately after a very brief judg- 
ment, -held that the plaintiff was entitled to 
a declaration that Rs.” 17,755 was payable 
by the plaintiff to the defendant on October 
2,.1935 and that he” was entitled to his costs 
‘ of the suit. Itis the order as to costs that 
has given rise to this. appeal. The decree 
was drawn up on February 8, 1936 and it is 
noticeable—although ‘no complaint seems 
to have been made of it in this appeal—that 
the decree goes a good deal further than 
the judgment, inasmuch as it not only makes 
a declaration but also gives a decree for 
payment. The judgment: makes no order 
for payment, and, if s. 33 is carefully ex- 
amined, if will be seen that a decree for 
payment does not follow as a matter of 
course but only when it is expressly applied 
for by the defendant. In this case it is 
evident from the judgment itself that it had 
not been applied for. I only point that out 
for the -benefit of- the-learned Judge. No 
complaint is made about it in this appeal. 
The appellant, whois the defendant, filed 
this appealon April 23, and as: originally 
filed his memorandom of appeal asked to 
have the whole decree set aside. That how- 
ever, was amended in May: and the~ only 
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part of the decree that was attacked by the 
amended memorandum of appeal was the. 
order as to costs. That, therefore, is what 
is now in dispute. The appellant says that 
he ought not to have been ordered to pay 
the plaintiff's costs. They actually ‘amounted 
to the note in-substantial sum of ‘Rs. 414. 

_ At appears tome that I must consider this 
question from two points of view: first, 
whether on principle and apart from any 
special circumstances of any particular case, 
a debtor, who avails himself of s. 33, Agri. 
Relief Act, ought normally to be given his 
costs at the expense of his creditor, and 
secondly whether in this particular case 
there are any special circumstances which 
might alter any general rule. Now the 
Agri. Relief Act of 1934 is, as its title im: 
@ 4° . 
plies and as its preamble expressly states, 
an Act “for the relief of agriculturists.” “It 
is- a beneficient measure designed to the 
advantage of agriculturists who find them- 
selves embarrassed by debt. Itis intended 
aS-a measure of which an agriculturist can 
take advantage if he is so minded. And 
s. 33 Is a section which, as it seems to me, 
is designed to enable the agriculturist to 
find out, at any given time, how he stands. 
It is obviously much to the advantage of a 
peasant whois in debt that he should have 
the right to go to his creditor; who more 
often than not will be a money-lender, 
and to demand from him a strict account 
with “a view not only to seeing- that it 
is accurate but possibly to _ obtaining 
some relief on the ground of usury and for 
some other reason. This section, therefore, 
was, as it seems to me, a measure which was 
primarily designed to be of benefit to the 
debtor. 

- The debtor, therefore, who takes advan- 
tage of it is, in the first place, availing him- 
self of a right which has been conferred 
upon him by the Legislature, which right 
has not necessarily been provoked by any 
wrong doing on the part of his creditor. The 
creditor cannot be blamed for having lent 
the debtor money; and it is not the creditor’s 
fault that the United Provinces Legislature 
was inspired to pass this Act. It seems to. 
me that a “suit” under s. 33 ought, properly 
regarded, to be considered primarily much 
more a8 a measure of administrative machi- 
nery than as a piece of contentious litigation. 

In its first stages, I think that that is what 
it really is. It was possibly a little unfortu- 
nate that the word “suit” was used at all, 
There is a flavour of a controversy about the 
word “suit.” Possibly the word ‘application’ 
would have been better. However; that may 
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be, I do not think that, by whatever name 
one calls ity it constitutes in its origin the 
initiation of hostile litigation. Of course, it 
may become hostile, and indeed very bitter 
litigation, if the. creditor disputes the debt or 
the amount of it. But that cannot be predi- 
cated of it uatil the creditor has disclosed the 
attitude he takes. 

In the present case, the creditor took” what 
must be conceded to have been a. very re- 
asonable and praper course. He said first 
that the plaintiff had not disclosed sufficient 
material. for him-to admit the account at 
once but, if the plaintiff would do so, he 
would then consider it. The plaintiff filed 
the account and immediately the creditor 
admitted that it was correct. I can imagine 
nothing more reasonable. „There was cer- 
tainly nothing in that to turn the proceed-? 
ings from what they originally were into 
hostile litigation. The éonclision &t which' I 
have arrived—speaking generally—is that 
it was not the intention cf thé Legislature 
that litigation under s. 33 ofthe Act should 
necessarily be regarded as contentious litiga- 
tion. J think that proceedings under that 
section ought primarily to be regarded as 
proceedings more ôf an administrative cha- 
racter than as proceedings designed to settle 
quarrels between the parties. “Therefore, it 
would appear to me to be plain that, "in the 
exercise of its very. wide discretion as to 
costs a discretion conferred by s. 39, Civil P., 


C.—the Court in the special circumstances of 


such applications as this ought.not to follow 
slavishly its well-known ‘principle which 
applies in contentious cases that costs prima 
facie follow the event. In a case where 
there are no special circumstances making it 
equitable that the creditor-should bear the 
costs, it would appear to me that it would be 
unjust that the debtor should be permitted, 
by availing himself of the. provisions of the 
Agri. Relief Act which are designed pri- 
marily for his own benefit, to throw an ad- 
ditional burden on to his creditor which that 
creditor has not deserved through any mis- 
conduct or impropriety. That, I think, 
should be the guiding principle. - 
course, every case must be considered upon 
its own facts and circumstances and [I .can 
well imagine that there might be many cases 
in which the creditor might have earned the 
right to be burdened with the costs or some 
of them. Thus, I have to see whether in this 
particular case the creditor has done any- 
thing to deserve being penalised with the 
costs or any part of them. 

It is said that the creditor converted this 
into contentious or hostile litigation first by 
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pleading that: the plaintiff seit to have- 
filed better.account and secondly by plead-- 
ing the -inadequacy of the court-fee. Ido 
not agree with either of these contentions.. 
As I have already saidg 1 do not regard it as 
-unreasonable that the defendant should have- 
said that he would like to see a better 
account befére he finally admitted the exact. 
amount that was due. When he did-see the 
account, he at once- admitted that it was. 
right. This did not make the litigation con- 
tentious litigation, becausé it is the very 
thing that_the statute contemplates. Under- 
the section itself the Ccurt has to take the 
necessary account, and that is exactly what 
‘happened in this case. Then as regards *the- 
court-fee, it is quite true that the defendant 
did formally take the point in. para. 10 of ‘his- 

written statement. But heonly took it three- 
months after the Judge himself had taken it. 
and ordered that it-should be dealt with at. 
the hearing. It was a mere.echo of what the: 
Jydge had said. Nor dọ I think that a point 
as to. the court-fee would normally turn liti-- 
gation into ‘hostile litigation when it would 
not otherwise have been ‘hostile. Rules 22° 
and 23 of Chap. XXI of the General Rulds,. 
Civil, of this Court draw a distinction be-- 
tween contested and uncontested litigation 
and make it depend upon whether there has: 
been a decision “On the merits after contest.” 
A decision as to whether®a court-fee should 
be Rs. 10 or not is not, I think, a decision 

‘on the merits” although it may give rise to- 
some measure of contest. Nor dol think, in 
this particular case, that the costs were in-- 
creased by one anna by this question of the 
court-fee. 

In my judgment, aceordingly there are no- 
special reasons in this case why I should 
depart from the ordinary rule as I conceive- 
that rule ought tó be. As already explained 
the ordinary rule should, I think, be that a 
debtor, by taking advantage of s. 33, Agri.. 
Relief ‘Act, cught not to be allowed to throw- 
upon his creditor an additional burden. He- 
is doing something for his. own benefit and. 
the only fair thing, as it seems to me, is that 
he should bear his own costs of doing so. In 
the result, therefore, this appeal must be- 
allowed and the decree must be altered so as. 
to provide that each party shall bear his own. 
costs. I only desire to point out that Iam 
not altogether sure.that taxation of the ‘costs 
upon the contested scale was right.. -I do not. 
want to express a concluded view, but actu- 
ally I think, it might have been contended 
with great force- that in the course that 
events took, there was no decision ‘‘on the: 
merits after contest.” I shall accordingly; 
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‘allow this appeal to the extent of varying the 
‘decree as’ I have already indicated. I think 


the appellant is ‘entitled to his costs of this 


-appeal as he has had to come to this Court to 
* .get the matter corrected. 


r 


D. | Appeal allowed. 
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OUDH CHIEF COURT. =: . 
Appeals Nos. 11 and 12 of 1939 7 
July. 31, 1941 

© GHULAM Hasan AND MADELEY, JJ. 
Mir MOHAMMAD HUSAIN— 


° “© APPELLANT 
z ` VErSuUsS < 
* MOHAMMAD HABIB KHAN— 
SPONDENT 


Oudh Rent Act (XXII of 1886), ss. 5, 108, 127— 
Transfer of occupancy right created. under s. 5 and 
-by decree or .agreement—Distinction pointed out— 
In case of latter, transferor cannot question trans- 
_fer— Superior -proprietor alone has the rights 
Lransferor cannot file suit against” transferee under 


s. 108 (5) or s. 108(2) read with s. 127. 


There isa clear cut: distinction between a transfer 


. of occupancy rights created under s. 5 of the Oudh. 


Reat Act and those created by a decree of a Court.’ 
Under s. 2 of the Oudh Rent Act a transfer of: 
occupancy rights has been declared to the void ab 
inito by the Statute. In the case ‘of a transfer 
-created either by an agreement or by a decree of a 
‘Court a ‘condition against. alienation has always :been 
held to be one. which i@inserted for the benefit of the 
‘superior “proprietor, who alone has the right to ques- 
“tion it, but, astbetween the transferor and the trans- 


“Leres, it is not open to the transferor to raise’ the 


question of the invalidity . of the transfer.: Theréfore; 
‘the decision of the Revenue Court declaring the “brans-- 


“fer, to be invalid against the interest of th® superior 


proprietor cannot have the effect of making the transfer 
void altogether and it is not competent to the transferor - 
‘to set-up a plea’ of the invalidity of the transfer as 


against the transferée from whom he has received valu- - . 


-able consideration. It is ‘no doubt open to the land- 
lord to refuse to recognise the transfer and: treat the 
“transferee as a trespasser and eject him but the 
‘transferor is bound by the transfer and is consequent- 
.ly estopped from maintaining ‘the suit: under s. 108 
(9) and s. 108 (2) read with s.127 against the trans- 
-feree treating him as a. trespasser liable to ejectment 
under s. 127 of the Oudh Rent Act. 13 Ind. Cas. 513 
«(1) and 134 Ind, Cas. 472 (2), relied on. Ni 


A. against the order of -Mr. J ustice 
M. Ziaul Hasan, Judge, Chief Court; Oudh, 
-Lucknow, dated November 16,1938. -+ 


Mr. Zahur Ahmad, for the Appellant.- 
Messrs. Nazir Uddin and Mohammad 
Ayub, for the Respondent. 
-Judgment.—These are two connected 
-appeals against the decision of our’ learned 
brother, Mr. Justice Ziaul Hasan, in two 
“second rent appeals, (Nos. 11 and 12 of 1939) 
under s. 12 (2) of the Oudh Courts Act. 
The relevant facts are few and simple. 
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. Same nor rendered any account. 
- quently the plaintiff prayed for the recovery 
. Of the amount realised by the defendant. . + 
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The plaintiff-appellant filed two suits against 
the defendant, one under s. 108 (5) of the 
Ough Rent Act, and the other under, s. 108 
(2) read with s. 127 of the. .Oudh™ Rent Act. 
The plaintiff alleged that he- holds certain 
gabzadari lands in villages’ Goraura and 
Aurangabad Jagir -in Tahsil :“Ducknow 
and that he had appointed defendant ;No. 1° 
as his mukhtar-i-am tomake collections of. 
rentand to look after the lands by a mukh- 
tarnama dated April 30,1932 and that the 
defendant had collected some. rents on: 
behalfof the plaintiff but’ had not pee the 
onse- 


Thé-defencé was that on Novembér 15` 
1929, the plaintiff had sold tothe defendant 


“five plots ‘in village Goraura, which had been - 
held by him under the settlement- decree as 


an occupéncy tenant, and that the plaintiff : 
executed -the general power-of-attorney on` 


‘April 30, 1932 in order to enable him to 


realise rents and enjoy’ the property trans- ' 
ferred. Consequently the deféndant was. 
not liable for any accounting as the collec- 
tions had been,,made_ in his ‘own, personal 


a. A 


right and on belialf of the plaintiff. 5 


. 


. The learned Assistant Collector held tha 
the defendant made ‘realisations in the 
capacity of.a general agent and decreed the 
suit for Rs. 112-1-6.  .. E Bok, 
. The learned District “Judge on. appeal 
held that the mukhitarnama was executed ' 


r Lf 
' 


“by the plaintıff in order to’ enable the de- 


fendants to realise the rents and,~therefore, 
the defendant was not liable to accounting: as 
he had made the ‘collections in his ‘own 
right. “= ~ ee 5 
The plaintiff fileda second appeal in this 
Court’ against the decision’ of the learned 
District Judge. ` 
- The suit under s. 108 (2) read with s. 127 


‘of the Oudh Rent Act was filed by the plain- 


tif for recovery:of the arrears of rent for 
the ‘years 1341 and 1342 Fasli and fcr 
ejectment on the ground that the plaintiff 
is a gabzadar of the land in village Goraura 
and the defendant had taken actual culti- 
vatory possession without-the plaintiff's con- 


; Sent. 


The defendant denied the plaintiff's 
claim. on the ground that he is not holding . 


=the land in suit‘aS a trespasser without the _ 


plaintiff's consént and asserted that he 
held it in his own right and was, there- 
fore, neither liable to. pay any rent nor 
was liable to ejectment. f 

The learned Assistant Collector held that 
the defendant is not entitled to hold the 
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land in suit -under thé spurious sale deed 
set up by him. He also held that thé aforesaid 
sale deed...was void and did‘not confer any 
nights on the defendant nor did ‘it take 
away the occtipancy rights from the plaintiff, 
Treating*the defendant as a’ trespasser 
under, s. 127 of the Oudh-Rent Act, the 
learned Assistant’ Collector decreed- the 
“suit, One of the issues arising before the 
learned Assistant. Collector. was to” the 
effect whether “the plaintiff was estopped 
from bringing the suit. On this issue the 
learned Assistant Collector held -that no 


question of estoppel arose asthe’ sale deed ` 


had been shown to.be invalid and not 
binding on the plaintiff. It may be.men- 
tioned that the' defendant had paid “Rs, 400 
out of Rs. 525 the consideration of the salę 
deed, and he had passed a' promissory note 


‘for Rs.:125 in favour of the plaintiff. The 


: learned’ Assistant Collector held ‘the view 
“that sitting as a Revenue Court he could not 
grant any relief .to the defendant! in - the 
‘matter of price. ` | 4 

The learned District . Judge reversed the 


decision of the learned Assistant Collector’ 


holding thatthe plaintiff was estopped from 
asserting that he was an occupancy, tenant 
and that thé defendant to whoin ‘he had 
sold the land -wąs a trespasser. ~ 
The plaintiff preferred a -second rent 
appeal against the aforesaid decision. 
"Both these’ appeals, (Second Rent Appeals 


Nos. 67 and 68 of 1936) came up for hearing- 
before our learned: brother, Mr. | Justice 


Ziaul Hasan, “He: held- that the plaintiff’s 
suits were barréd by estoppel and dismissed 
the appeals. The learned Judge, however, 
granted leave to the. appellant, to! appeal 
in both the‘cases ,to a Bench of this: Court. 
We have heard learned Counsel on behalf 
of the appellant and see no reason to/dissent 
fyom the view of law taken by the learned 
Single Judge of this Court. eI . 
It appears that: the superior proprietor 
questioned the validity of the ‘sale deed exe- 
cuted in favour of the defendant! in the 
course of the mutation proceedings! taken 
‘by. the defendant on the strength of the sale 
deed, The Assistant Collector gavè effect 
to the plea raised by the superior proprietor 
and ordered that the entry about the oc- 
cupancy rights in-the land -be discontinued 
and the land be recorded sä“ superior pro- 
prietor's khalsa land, This order was upheld 
by the Deputy Commissioner in appeal. Ina 
second appeal to the Commissioner it was held 
that although the sale was invalid, the plain- 
tiff’s occupancy rights had not been extinguish- 
ed and the land could not be récorded as supe- 
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tior proprietor’s Khalsa land. - Consequently 
the order relating to thé land being re- 
corded as Superior proprietor’s khalsa land 
was setaside. The plaintiff thereupon sued . 
for, ejectment of the sub-tenants but these . 
suits were dismissed on the ground that the 
plaintiff hasl ~ sold away his rights in the 
land. The suits were, however, decreed in 
appeal. It was argued on behalf of the 
appellant that the sale having been .declar- 


* edto be invalid by the Revenué Court on 


the objection of the -superior proprietor it 
became null and void for all purposes and 
consequently the appellant was not estopped - 
from maintaining the suit for ejectment and 
arrears ofrent against. the defendant res- 
pondent. This contention was raised before 
the learned Single Judge, who however, re- 
pelled iton the ground “that the transfer 
made by the plaintifi-appellant in favour of 
` the defendant-respondent was neither void 
ab initio nor become void after the decision 
of the Revenue Court on the objection of the 
‘Superior proprietor. We agree with the 
learned Judge that theréis a clea» cut dis- 
tinction between a transfer of occuparcy 
rights created under s.5 of the. Oudh Rent 
Act and.those created by a decree of a Court. 
Under s.5 of the Oudh Rent Act a trans. 
-fer of occupancy rights has been declared 
to be void abinitio by the Statute. In the 
case .of,a transfer created either. by an 
agreement or’ by a decree of a Court a 
‘condition against alienation hag always been 
held- to be one which is inserted for. the 
benefitef the superior proprietor, who alone 
bas the right to question it, but, as between 
the transferor and the transferee, it is not 
open to the transferor to raise the question 
of the invalidity of the transfer.. This 
view is fully supported by Wazir Moham- 
mad v. Har Pershad (15 Oudh Cases 67) ( 1) 
and Gaya Prasad v: Beni Madho (8 O. W. 
N. 785) (2). We hold, therefore, that the 
decision of the Revenue Court declaring 
the transfer to be invalid against the in- 
terest of the superior proprietor -cannot 
have the effect. “of making the transfer void 
altogether -and it is not competent ‘to the 
transferor to set up a plea of the invalidity 


of the transfer as against the transferee 


from whom he has received valuable con- 
sideration. Jt is nodoubt open to the land- 


“lord to refuse to recognise the transfer and. 


treat the transferee as a trespasser and eject 

“him. but the transferor -is bound ‘by the 

| transfer and is consequently estopped from 
(1) 15 O C67; 13 Ind. Cas. 513. ` 

(2)8 O W N 785; 134 Ind. Cas..472: 15 R D 

I R 1931 Oudh 352; Ind. Rul. (1931) Oudh 378, 
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maintaining the suit against the transieree 
treating him as a trespasser liable to eject- 
ment under s. 127 of the Oudh Rent Act. 
Reference may be made in this connection 
to p. 148 of Mr. Mata Prasad Saksena’s Com- 
mentary on the Oudh Rent Act, which lays 
down :— ©; 

‘Where a tenant alienates the occupancy holding 


once for all and divests himselfof all-his right in the 
land by an out and out transfer sugh as by sale or 


deed of gift; the transferee gets no title and the land-. 


lord isentitled to recover possession. by an ejectment 
sujt against both the transferor and the transferee.” 


Learned Counsel on behalf of the ap- 
pellant also questioned the finding of the 
learned District Judge to the effect that the 
defendant in making realisations had acted 
in Ris own right asa vendee and not as a 
general agent of the plaintiff. This finding 
was not challenged before our learned bro- 
ther atthe time of hearing of the appeals, 
and having regard to the view taken in’ 
Ramzani v. Bansidhar (19387 O. W. N. 49) 
(3) and Rajjana v. Musaheb Ali (1937 ©. 
W. N. 287), (4) we are of opinion'that it 
cannot b@allowed to-be entertained for the 
first time in third appeals. 

The result, therefore, is that the appeals 
fail and are dismissed with costs. 


D. Appeals dismissed. 


(3) 1937 OW N 49; 466 Ind, Cas. 295: 19837 O LR 
4: 9 RO 303; 1937 RD 26; A IR 1937 Oudh 113, 

(4) 1937 O W N 237; 167 Ind. Cas, 79; 1937 O L R 95; 
9k O 367; A I R 1937 Oudh 431. 
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VETSUS 
JLIWAN—PLAINTIFF AND OTHERS— 
DEFENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 55 (4)— 
Property sold subject to morigage — Part of purchase 
money left with vendee for payment to mortgagee— 
Default by vendee—Vendee alleging payment by him 
to mortgagee and suing vendee for recovery of amount 
left with him—Plainit]f must prove alleged payment 
to mortgagee — Vendor and purchaser — Sale of pro- 


perty subject to mortgage—Part of purchase price left 
with vendee for payment to mortgagee—Pre-emptor 


of property depositing amount of pre-emption decree 


in Court and withdrawing part for payment to mort- 
gagee — Vendee and pre-emptor both dejaulting— 
Vendor, if has lien over property in hands of pre- 
emptor or his transferee with notio of non-payment 
—Civil Procedure Code (Act V of 1908), s. æ100— Find- 
ings of-Llower Court confused an involving mistakes of 
facts—They can be re-opened in second appeal, 
Where, the vendor of property “subject” to a mortgage 
leaves a part of the purchase money with the vendee 
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for payment to the mortgageeand on default by the 
vendee alleges to have paid the mortgagee himself and 
institates a suit against thevendes for the recovery of 
the aforesaid amount, in order to succeed onhis claim, 
it is essential for him to prove the alleged payment to the 
mortgages. 

The vendor of property subject to a mertgage left 
part of the purchase price with the vendee who under- 
took to clear off the mortgage by paying the same to 
the mortgages. Subsequently a pre-emption suit in 
respect of the same property was decreed and the pro- 
empto? deposited the amount mentioned in the pre- 
emption decree but subsequently withdrew a part there- 
of for payment to the mortgagee but neither the vendee 
nor the pre-emptor or his transferee with notice of non- 
payment paid anything to the mortgagee. It was con- 
tended that the title passed to the pre-emptor on his 
depositing in Court the amount as determined in the 
decree and thatthe was under no further liability to dis- 
charge any objection which the vendee might have 
undertaken in the sale-deed or which might have besn 
imposed upon him by operation of law and the unpaid 
tendor’s lien was extinguished by the deposit of decretal 
amount : 

Held, thatethe “lien” was not extinguished by the 
deposit and that the vendor had a subsisting charge for 
the unpaid amount on the property which he was en- 
titled toenforce poth against tha pre-emptor as well as 
his transferee with notice of non-payment. 33 Ind. Cas. 
a (2) and 5 Ind.Cas. 87 (3), held wrongly decid- 
- [Case-law relied on.] 

Where the judgment ofthe lower Court dealing with 
points of fact is very confused, containing several mis- 
takes of fact, some portions being wholly unintelligible, 
and material evidence bearing on the disputed matters 
not appearing to have been considered, findings on these 
points are not conclusive and binding on second appeal 
and these matters can be re-opened at the stage of the 
second appeal. [p. 788, col. 2.] 


L. P. A. from the decree of Mr. Justice 
Bhide, dated September 27, 1939. 


Mr. k. C. Soni for Mr. Mehr Chand 
Mahajan; and Mr. Shamair Chand, for the 
Appellant. : 


Messrs. A. R. Kapur and C. L. Aggarwal, 
for the Respondents. 


Tek Chand, J.—This is an appeal under 
cl. 10, Letters Patent, from the judgment of 
Bhide, J., dated September 27, 1939, modify- 
ing on review the judgment and decree 
passed by him on March 9, 1938 in Regular 
Second Appeal No. 1159 of 1938 Jiwan v. 
Kesho Das (1). The suit, which has given 
rise to this appeal, was instituted by Jiwan 
plaintiff-respondent, for recovery of Rs. 500, 
or, in the alternative, for possession of two- 
thirds share of 42 kanals and 3 marlas of 
land situate in Mauza Phangoli, Tehsil 
Pathankot, described in detail in the plaint. 
The suit was resisted by Ram Singh (de- 
fendant No. 1) and Fatta (defendant No, 4). 
The other three defendants, Rai Bahadur 
Devi Ditta Mal and Yog Raj (defendants 


- ()AITIR1939 Lah, 273; 187 Ind. Cas. 848; 41 PL 
377 (2); 12 R L 498, j 
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Nos. 3 and 4) and Mst. Wazir Begam (defen- 
dant No.5) were pro forma parties. The 
“rial Court dismissed: the suit. On appeal 
the Senior Subordinate Judge passed” a 
decree for Rs. 500 in favour of the plain- 
tif against Fatta (defendant No. 4) only, 
and maintained the trial Court’s decree 
dismissing the suit against the other defen- 
clants. 
dismissed by a Single Bench of this Court. 
On a petition for review filed by “the 
plaintiff, the learned Judge modified his 
former decision and granted him a decree 
for Rs. 500 against Ram Singh as well as 
Fatta, recoverable as a charge on the: land 
in dispute. In the meantime, Ram Singh 
had died and Kesho Das had been brought 
on the record as his legal representative. On 
an application by Kesho Das, the- learned 
Judge certified that this was a fit case for 
appeal under the Letters Patent. Accord- 
ingly, this appeal has been preferred by 
Kesho Das. 

In order to understand the real points 
in dispute, it is mecessery to set out in 
some détail the various transactions which 
have led to this litigation. The land in 
dispute originally belonged to the ancestors 
of Jiwan (plaintiff) who, on August 11, 
1899, mortgaged it, along with some other 
property, to Kunj Lal, predecessor-in-interest 
of: Rai Bahadur Devi Ditta Mal and Yog 
Raj (defendants Nos. 2 and 3) for Rs. 192. 
On August 4, 1914, an additional charge 
for Rs. 400 was created on the same land 
by Jiwan (plaintiff), who was a minor at 
the time, and was represented in the trans- 
action by his cousin Fatta (defendant No. 4) 
as his guardian. On May 29, 1929, Jiwan 
(who had attained majority in the mean- 
time) sold the land now in dispute to Mulk 
Shah for Rs. 4,000. Out of the considera- 
tion, Rs. 3,500 was paid in cash to the vendor 
Jiwan, while the remaining Rs, 500 was 
left with Mulk Shah vendee for payment 
to the prior mortgagee, Kunj Lal. On May 
27,1930, a suit to pre-empt the sale was in- 
stituted by Fatta (defendant No. 4) who, as 
a near collateral of the vendor, claimed to 
have superior right of purchase. It appears, 
however, that Fatta had no money of his own 
to defray the expenses of the litigation. 
He therefore borrowed Rs. 1,200 on a 
promissory note from Ram Singh (defendant 
No. 1) who was working as a petition-writer 
at Pathankot at that time. Out of the 
amount so raised Fatta deposited in Court 
Rs. 800 as one-fifth of the purchase price. 
Tt is noteworthy that the plaint of that suit 
was written by Ram Singh, in his capacity 


A second appeal by the plaintiff was 
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as petition-writer, and along with the plaint 
was filed a copy of the sale-deed by Jiwan 
in favour of Mulk Shah, in which it was 
clearly stated that out of the purchase, price, 
Rs, 500 had been left with Mulk Shah for | 
paynjent to Kunj Lal, prior mortgagee. 

After a lengthy trial, Fatta’s’ suit for 
pre-emption as decreed on May 23, 1931. 
On appeaf the District Judge modified 
the decree; he fixed the purchase price at 
Rs. 4,000 and ordered the decree-holder, 
Fatta, to pay this amount together with costs _ 
of both Courts amounting to Rs. 242-13-0 or 
Rs. 4,242-13-0in all, on or before October 5, , 
1931, failing which the suit was to stand dis- 
missed. Fatta was impecunious as before,’ 
and was unable to find the requisite 
money. He therefore on September 21, 1931, 
sold the land, which was the subject of the 
pre-emption decree, to Ram Singh for 
Rs 4,500 by a registered deed. ‘The consi- 
deration of this sale was stated in the deed 
to be as follows: 

"Rs. 4 

1,000 balance due out of the promissory nots fer- 

Rs. 1,200 dated May 27, 1930: 

3,403 received for payment in Court in the deere: 
passed in the pre-emption suit in favour of 
Fatta against Mulk Shah. 

100 already received for deed expenses ete. 


4,500 


Out ofthe money so received, Fatta on Octo- 
ber 5, 1931, deposited in Court Rs. 3,442-13-0 
which together with the preliminary deposit 
of Rs. 800, made up the decretal amount; and 
on the same day he applied for execution of 
the pre-efaption decree by delivery of posses- 
sion of the land. It will thus be seen that 
it was Ram Singh who hadsupplied the entire 
funds for financing the pre-emption suit from. 
the beginning to the end, and it was he who- 
had repaid the fruits of the pre-emption 
decree by himself purchasing the land from 
the pre-emptor. It is also noteworthy that 
the application for execution, dated Octo- 
ber 5, 1931, was presented by Fatta through 
Chaudhri Kesho Das Pleader, who is a 
nephew of Ram Singh and is prosectiting the 
present appeal as his legal representative. 

To resume the narrative, we find that on 
October 5, 1931, the day on which the.decre-. 
tal amount had been deposited by Fatta in 
Court and proceedings for execution of the ` 
pre-emption decree were started, another ` 
application was filed by Fatta also through 
Chaudhri Kesho Das Pleader, stating that as 
the judgment-debtor (Mulk Shah vendee) 
had not paid RS. 500 to the mortgagees who . 
were still in possession of the land, this sum 
be refunded to him (Fatta), and the balance 


~ 
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Rs. 3,742-13-0. paid to Mulk Shah. On Octo- 
ber 27, 1931, the Court passed an order that 
“for the present’ Rs. 3,742-13-0 be paid to 
Mulk Shah and the balance, Rs. 500, which 
was payable to the mortgagee who had not 
been redeemed, “shall remain under qpnsi- 
deration.”” Accordingly, Mulk Shah received 
Rs. 3,742-13-0 and was apparently satisfied, 
as out of the consideration for the sale by 
Jiwan to Him he had actually paid Rs. 3,500 
only and the costs allowed to him were 
Rs. 242-13-0. After the withdrawal of thig 
money by Mulk Shah, no enquiry relating to 
the mortgage charge appears to have been 
made either from the vendor Jiwan or the 
mortgagee Kunj Lal, nor any order passed 
for the disposal of the sum of Rs. 500 which 
hagl been kept “under consideration.” All 
that we find on the record is a receipt bear- 
ing date January 2, 1932, thumb-marked by 
Fatta and signed by his Pleader Chaudhri 
Kesho Das, stating that he had received a 
cheque for Rs. 500. Howand under what 
circumstances, this amount was refunded ‘to 
Fatta is not apparent from the record of the 


executicg proceedings in the pre-emption suit: 


nor has. this been made clear in the present 
trial. Onthe same date (January 2, 1932), 
Fatta filed a receipt stating that he had re- 
ceived possession of the land, though some 
weeks before he himself had stated that the 
land was in actual, possession of the mort- 
gagees which admittedly, he or his vendee 
Mulk Shah had not redeemed. However, on 
these receipts being placed on the record, the 
execution proceedings were consigned to the 
record room. ; ° 
Nothing further is known about the matter 
until April 22, 1937, when Jiwan instituted 
the present suit alleging that on April 2, 
1937, he had paid Rs. 692 to defendants Nos. 
2 and 3, (who are the descendants of Kunj 
Lal, mortgagee) on account .of the amount 
due on- the mortgages of 1899 and 1914, 
which had-not been redemeed by his vendee 
Mulk Shah, with whom Rs, 500 had been left 
for the purpose out of the purchase price, nor 
by the pre-emptor Fatta, nor by Ram Singh 
who was the present owner of the land. He 
therefore asked for a decree for recovery of 
Rs. 500 from them and, in the alternative, 
claimed thatas an “unpaid vendor’ he had 
a lien for Rs. 500 on the land and was as such 
entitled to get possession. In the Courts be- 
low, there was much discussion as to whether 
Ram Singh had knowledge of the mortgages 
of 1899 and 1914; whether the mortgages 
were subsisting at the time of the sale by 
Fatta to him; and whether he knew that out 
of the purchase price paid by Fatta in ac- 


KESHO DAS v. JIWAN (LAH) 


19516 


cordance with the pre-emption decree Fatta 
had withdrawn Rs. 500 on January 2, 1982. 
The trial Judge found against the plaintiff 
on All these points. He also found that Rs. 900 
had not been paid by the plaintiff to defen- 
dants Nos. 2 and 3, and the receipt produced 
by him was forgery. The learned Senior 
Subordinate Judge, on appeal held that Ram 
Singh had knowledge ofthe mortgages. On 
the second and third points however he agre- 
ed With the trial Judge. He also found that 
the receipt was not a forgery. The judgment 
of the Senior Subordinate Judge dealing with 
these points is very confused: it contains, 
several mistakes of fact ; some portions of it 
are wholly unintelligible, and material evi- 
dence bearing on the disputed matters does 
not appear to have been considered. His 


„findings on these points therefore were not 


conclusive and binding on second appeal and 
there 1s ng force in the contention of Counsel 
for the appellants that the learned Judge in 
Single Bench exceeded his powers jn re- 
opening these matters and examining the 
evidence himeslf. 

Some confusion however was created at the 
time of the arguments in the review petition 
before the learned Judge by an erroneous 
statement, which does not appear to have 
been challenged at the time and was accepted 
as correct by everybody, that Chaudhri Kesho 
Das had represented Ram Singh as his Plea- 
der in the proceedings in execution of the 
pre-emption decree, in which Rs. 500 had 
been withdrawn by Fatta. It seems that the 
vakalatnama executed by Ram Singh in 
favour of Chaudhri Kesho-Das in the present 
suit was by some mistake supposed to have 
been a part of the record of the execution 
proceedings in the pre-emption case, and on 
this erroneous assumption, an argument ap- 
pears to have been based at the hearing of 
the review petition. This argument however 
was obviously wrong and the respondents’ 
Counsel frankly admitted before us that this 
was so. Ram Singh was nota party to the 
pre-emption suit, and Chaudhri Kesho Das, 
or indeed any other Pleader, could not have 
represented him in that suit and the execu- 
tion proceedings which followed. The por- 
tion of the judgment, on review, dealing with 
this matter therefore must be excluded from 
consideration. 

But this does not affect the correctness of 
the conclusion of the learned Judge that 
Ram Singh had knowledge of the mortgages 
in favour of Kunj Lal, and that he was fully 
aware of the withdrawal of Rs. 500 by Fatta 
from the executing Court. As has been stated 
above, Ram Singh, in his capacity as a peti- 
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tion-writer, had written the plaint in the 
pre-emption suit instituted by Fatta against 
Mulk Shah. Along with this plaint was filed 
a copy of the sale deed by Jiwan-.in favour 
of Mulk Shah, in which reference was made 
expressly tb the prior mortgages and, it was 
stated, that out of the consideration, Rs. 500 
had been left with the vendee for payment 


to the mortgagees. The pre-emption suit was” 


throughout financed by Ram Singh, antl as 
soon as it was decreed, Fatta, the successful 
pre-emptor, sold the land to Ram Singh, and 
it was with the money received from Ram 
Singh on this sale that Fatta was able to de- 
posit the decretal amount in Court. In the pro- 
ceedings relating to’the deposit of the pur- 
chase price and for execution of the pre-emp- 
tion decree Ram Singh’s nephew, Chaudhri 
Kesho Das, who has since succeeded to his 
estate and is his legal representative in this 
appeal, appeared for Fatta as his Pleader, 
and it was in his presence that Fatta with- 
drew Rs. 500 from the executing Court. These 
facts are all admitted, artd they lead irresis- 
tibly - to the conclusion that Ram Singh had 
complete knowledge of the mortgages and of 
the withdrawal of Rs.'500 from the Court. 
Indeed, it seems highly ‘probable that the 
pre-emption suit was inspired as, admit- 
tedly, it was financed by. Ram Singh for his 
own benefit, and Fatta was put forward by 
him merely as a dummy pre-emptor. But 
be that as itmay, there can be no doubt as 
to Ram Singh’s knowledge of the real facts, 
and I have no hesitation in affirming the 
learned Judge’s findings; on review, on these 
points. In my opinion, no importance what- 
-ever attaches to the absence of the -mention 
of the mortgages in the revenue papers, or 
the omission of the plaintiff to give formal 
proof of the exacution of the mortgage deeds 
of 1899 and 1914 relating to which so much 
has been said in the judgments of the trial 
Court and the Senior Subordinate Judge. 
On these findings, let us now consider, if 
in the present ‘suit Jiwan (plaintiff) is en- 
titled to succeed against Ram Singh on the 
bases of the alternative claims put forward 
by him. His claim is firstly, that the land 
in dispute was under mortgage with Kunj 
Lal, that he subsequently sold it to Mulk 
Shah who undertook to redeem the mort- 
gages but neither Mulk Shah nor the pre- 
emptor Fatta nor his transferee Ram Singh 
all of whom had full knowledge of the mort- 
gage paid off the mortgagee and therefore 
he had to redeem them on payment of 
Rs. 692 and is therefore entitled. td’ recover 
the amount from Fatta as well as Ram 
Singh. In order to succeed on.this claim it 


KESHO DAS V. JIWAN (LA H.) 


; 789 
ig essential for the plaintiff to prove the al- 


leged payment to defendants Nos. 2 and 3 


who are the ‘successors-in-interest of Kunj 
Lal. In support of this allegation he has 
produced a receipt by defendant No. 3 bear- 
ing date April 2, 1937. The trial Judge 
found that this receipt was a forgery and no 
payment Ħad really been made, The Senior © 
Subordinate Judge on appeal held that the 
receipt was nota forgery, but he gave no 
finding on the all important question as .to 
whether payment had actually been made by 
the plaintiff to the representatives of Kunj 
Lal. As nothing was said about this matter 
in the judgments of the learned Single Judge 
we allowed Counsel for the parties to address 
us on the evidence bearing on it. This eyi- 
dence consists of the receipt and the state- 
ments of Yog-Raj and the plaintiff himself, 
Lhe execution of the receipt is admitted by 
Yog Raj and there ‘is no reason to suppose 
that ib is a forgery. Butit is by no means 
established that the plaintiff actually, paid 
anything to Yog Raj. The oral evidence of 
both these persons is highly unsatisfactory 
and there are several discrepancies in thejr 
statements which have not been Satisfac- 
torily explained. The plaintiff had sold the 
land in 1929 and the payment is alleged to 
have been.made in 1937, He made no demand. 
on Mulk Shah, Fatta or Ram Singh to pay 
off the mortgagee nor is there any proof of 
any pressure by the mortgagees on him to 
pay and it,has not been explained why he 
suddenly felt compelled to make the pay- 
ment eight years after he, had parted with 
the land: He does not appear to have much 
money of his-own and the source from 
which he obtained the funds has not been. 
disclosed. It is significant that one of the 
mortgagees Rai Bahadur Pandit Devi Ditta 
Mal in his evidence as a witness said nothing 
about the alleged payment. On ‘the other 
hand he stated that the charge of about Rs. 700 


“was still subsisting on the land in dispute. 


On this evidence it is impossible to hold 
that the alleged payment had been made 
and without proof of the payment, it was 
conceded, the plaintiff;cannot obtain a de- 
cree/against Ram Singh on the first part .of 
his claim. 

The alternative claim “is based onthe 
plaintiff having an “unpaid vendor’s lien” 
for Rs. 500 on the land sold by him. As has 
been stated above the plaintiff had sold the 
land to Mulk Shah for Rs. 4,000 out of which 
Rs. 3,500 was paid and the remaining Rs. 500 
was left with the vendee Mulk Shah. who 
undertook to pay it to the mortgagee; but 
this was not done by him or the pre-emptor 
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Fatta SR stood in his shoes) and who 
had deposited the full purchase price in 
Court but subsequently withdrew Rs. 500 
out ofit, This part ot the purchase price 
not having been paiel to the plaintiff or to 
any one else on his behalf, it is clafmed, 
that he has a charge for the amount of the 
property in the hands of Fatta*orhis trans- 
feree Ram Singh, who had notice of the 
non-payment. In support of this claim, reli- 
ance is placed on the ,principle of law con 
tained in s. 55 (4) (b), Ý. P. Act, where it is 
laid down that where the ownership of the 
property sold has passed to the buyer 
before payment of the whole of the pur- 
chase money the seller; in the absence of 
any contract to the contrary, 


“is entitled to a charge upon the property in the hands 
of the buyer...... or fay transferee with notice of the 
non-payment for the amount of the purchase money 
or any part thereof remaining unpaid...... i 


The trial Judge in rejecting this part of 
the claim relied upon a ruling of the Oudh 
Judicial Commissioners reported in Mukta 
Pershad v. Abdul Razag 33 Ind. Cas 527 (2). 
where it was held that where property which 
is subject to a mortgage is sold and part of 
the consideration money is. left with the 
vendee to pay off the mortgage the money 
“so left is not purchase money in the proper 
sense of the term and the vendor has no lien 
in respect of it. ‘This decision was based on 
a judgment of the Madras High Court in 
Abdulla Beary v. Mammali Beary (3). But 
that case has since been overruled by a Full 
Bench of the same- Court in Sivasubramania 
Aiyar v. Subramania Aiyar (4), where it 
has been held thata contract. to forego the 
- vendor’s charge for unpaid purchase money 
cannot be inferred from the circumstance 
that the wholeor part of the consideration 
for the purchase of immovable property is 
to. be paid by the purchaser. to a third 
party on behalf of the vendor. The Oudh 
Chief Court also ina recent case, Daulat 
Ram v. Indarjit (5), has taken the same 
view and has ruled that a sum of money 
kept with the vendee under a sale deed by 
the vendor for the purpose of satisfying the 
claims of certain previous creditors of the 
vendor is a portion of the unpaid purchase 
money for which the vendor has a lien on 
the property sold, as provided in s. 55 (4) 


(2) 33 Ind. Cas..527; A I R 1916 Oudh 143. 

(3) 33 M 446; 5 Ind. Cas.87;7M L T 376. 

(4) 39 M 997; 37 Ind. Cas. 429;eA I R 1918 Mad. 
1045; 31 ML J 530;(1916)2M W N 306; 20 M L T 375: 
4 L W 415 (F B), 

(5) 8 Luck 185; 141 Ind. Cas. 468;.A I R 1933 Oudh 
33; 9 O W N 1032; Ind. Rul. (1933) Oudh 58. 
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(b), T. P, Act. To the same effect are the 
decisions of the Allahabad High Court in 
Rama Nand Bharti v. Sheodas (6) and 
Naima Khatun v. Basant Singh (T). In 
our own Court also, the same view has 
prevailed all along, the latest case being 
Firm Gujarmal Kundanlal v. firm Paras. 
ram Sundar Lal (8). Mr. Mehr Chand for 
the appellant admitted that Abdulla Beary 
v. Mammali Beary (3) and Mukta Pershad 
v. Abdul Razaq, 33 Ind. Cas. 527 (2), were 
wrongly decided, and that the law has 
been laid down correctly by the Full 
Benches of the Madras and Allahabad High 
Courts in the cases cited above. He con- 
ceded that if Mulk Shah had sold the 
land privately to Fatta, the plaintiff would 
have had a charge for Rs. 500 on the land in 
the hands of Fatta or his transferee (Ram 
Singh) provided the latter had notice. of 
the non- “payment. He contended, however, 
that the position is different where the pro- 
perty has passed to a third party, not by 
private sale, but under a decree in a pre- 
emption suit. He pointed out that in 
such a case, title passes to the successful 
pre-emptor on his depositing in Court, 
within the time fixed, the amount as de- 
termined in the decree, and that he is 
under no further liability to discharge any 
obligation which the vendee might have 
undertaken. in the sale deed, or which 
might have been imposed on him by oper- 
ation of law. He, therefore, maintained that 
the ‘unpaid vendor’s lien,’ which attached 
to. the property solong as it was in the 
hands of the vendee, was completely ex- 
tinguished by thg deposit of the dećretal 
amount. 


After giving careful consideration to the 
arguments -of the learned Counsel, I am 
unable to hold that this conclusion follows 
from the facts proved in this case. As has 
been stated already, Fatta deposited the 
amount in Court on October 5, 1931. But, 
simultaneously with the deposit, he made 
an application tothe Court that out of the 
amount deposited Rs. 500 he refunded to 
him so that he might himself pay it to the 
mortgagee and redeem the mortgage. The 
Court at first kept the matter ‘ander consi- 
deration.’ But, subsequently, without notice 
to the vendor or the mortgagees, the amount 
was allowed to be taken back by Fatta and 


rot 43 oe. 60 Ind. Cas, 933; A I R 1921 All. 54; 


WAT LR 1934 All, 406; 149 Ind. Cas. 781; 56 A 766; 
(1931) AL J 318:6 R A 962 (F B). 

(8¥ A I R1937 Lah. 608; 172 Ind. Cas, 438; 39 P L R 
201; 10 RL 325. 
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‘it is admitted that’ he has not since paid 
it to either of -them. In these circum- 
stances, it cannot be' held that the mere 
deposit in Court was tantamount to payment 
to the mortgagee or the vendor, and had 
the effect of ‘killing’ the lien. It was urged 
for the plaintiff that this Rs. 500 was really 
paid back by Fatta to Ram Singh, who had 
financed the pre-emption litigation from 
beginning to end and who, in the meantime, 
had purchased the land from Fatta. On the 
materials on the record, it is not possible to 
say definitely if this was so, but this point 
is really immaterial, in view of the finding 
that Ram Singh had notice of non-payment 
of Rs. 500 to the vendor or to any one on 
his behalf. I, therefore, hold that on the 
facts as proved in this case,:the ‘lien’ was 
not extinguished by the deposit of the pre- 
emption money in Court and that the plain- 
tiff hasa subsisting charge for Rs. 500 on 
the land, which he is entitled’ to enforce 
both against Fatta as well as his transferee 
Ram Singh. I would, accordingly affirm 
the decree passed by the learned Single 
Judge on review and dismiss this appeal, 
but having regard to all the circumstances 
would leave the parties to bear their own 
costs throughout. 


Dalip Singh, J—I agree that in the 
circumstances of this case it cannot be in- 
ferred that the deposit of the money by 
the pre-emptor Fatta destroyed the vendor's 
- lien on the unpaid purchase price. 


D. ` Appeal dismissed. i 


nar, 
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Civil Miscellaneous Case No. 22 of 1940 
March 24, 1941 > 
IgpaL AHMAD, AG., ©. J., BAJPAI, VERMA, 
MULLA AND DAR, JJ. 
L. H. SUGAR FACTORY, PILIBHIT 
< —ÅPPLICANT 


versus -` 


MOTI—Opposite Party 


Stamp Act (II of 1899), s. 2 (5), Seh. I, Arts. 15, 
41, 5, Exemption (a)~—Deed—Agriculturist executant 
Aypothecating sugarcane field to factory, promising 
to sell crop and taking Rs. 35 as advance—Hazecutant 
totake further sums from creditor aggregate whereof 
would come to Rs. 100 —~Sugarcane price to be allowed 
a set off against mutalsba aforesaid —Hxecutgnt under- 
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` That I, the executant, shall, after (enforcement 
- this contract, no longer have any proprietary right of any 
` kindin the hypothecated sugarcanes, referred to aboye”. 
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taking to pay mutaleba, if any found due by him— 
Deed bearing two anna stamp and attested by wit- 
“nesses but not registered — Document held “ bond ” 
within s. 2 (5)—Instrument was mortgage and agree- 
ment to sell sugarcane crop — Amount secured was 
Rs. 100 and not Rs, 135 — Document held sufficiently 
stamped — Whether document amounts to “bond” 
—Tests — Exemption (a, Art. 5—Agreement for 
sal? of goods or . merchandise, whether exempt 
when instrument embodying: agreement evidences 
other transactions — Instrument constituting bond 
—Other portions of instrument falling under other 
articles of Sch. I—Art. 15, tf applies to portion 
constituting bond —U. P. Agriculturists’ Relief Act 
CXXVII of 1934), s. 40, Sch. V — Applicability of 
s, 40 — It applies only to documents executed by agri- 
culturists’ and registered — Instrument besides being 
bond embodying other transactions—sS. 40, if applies 
—S.40 amends oniy Art. 15, Stamp Act — Rest of 
Stamp Act is binding — Interpretation of Statutes — 
Literal interpretation, destroying object of enactment 
and leading to anomalies and absurdities --Contersion 
of ‘and’ into ‘or’, if permissible. 

The material part of the document executed oy an 
agriculfurist ran as under: “I, the executant, by 
hypothecating for the year 13449. the sugarcame fields 
of eight kham bighas, bounded and specified as below 
and situate in Mauza Beri Khera, Pargana Pilibhit, 
district Pilibhit, which I had cultivated and produced, 
bave taken, by promising to sell the ssid sugarcanes, a 
sum of Rs. 3) in cash, asa peshgt (advance-money) on 
an interest payable at the rate of 2 pies per Tupes per 
mensem from’ Sugar Factories Ltd., Pilibhit, through 
the Mufaslis Cane Office ; and that for auch sums as 
I will take in future I shail abide by the follqwing 
ferms,........ =H One of the terms was, ‘that, whenever & 
necessity will dictate I, the executant, shall in addition 
tothe zar-i-peshgi aforesaid, continue to take under 
receipts, further sums from the said creditor, the aggre- 
gate amount whereof will come to Rs. 100 and all the 
sugarcanes shall stand hyyothecated for the entire 
mutaleba, aforesaid and the price of the sugarcanes 
supplied will be allowed a set-off against the .mutaleba 
re-zar-i-peshgi, and receipts, aforesaid, and the in- . 
terests thereon, which under this contract, is payable 
by_me up tothe time of supply ofthe sugarcanss, that 
if, afte the mutaleba aforesaid, has been set-off, a 
surplus amount, payable to. me by the said creditor 
on account of price of sugarcanes, be found to have 
‘eccumulated, I, the executant, shall, on demand, take 
it interest-free; and that I shall pay up the mutaleba, 
“Sf any, found due by me to the said creditor when the 
accounts will be squared after the end of the work, in 


. . the karkhana, and in case of default I shall pay an 


interest thereon at the rate of 2 pies per rupee a 
of) 


Ths instrument bore a stamp of two annas, was signed - 


_ ‘by the executant and was attested by witnesses. It was. 


however, not registered: . ` 
Held, (i) per Full, Bench, Verma and Mulla, JJ., 


- contra).—That the document was sufficiently stamp- 


ed 3 ' z 

(ii) (Per Full Bench), that the document was a mort- 
gage of and agreement to sell sugarcane crop; 

(iit) (Per Full Bench, Verma and Mulla, JJ., dis- ` 
senting), thatthe amount secured under the document 
was Rs.100 and not Rs. 135; - 

(iv) (Per Puli Bench, Bajpai and Dar. Jd., contra). 
that the document was a bond within the meaning of 
s. 2 (5), Stamp Act. 


[Case-law discussed.] ; 
Per Verma and Mulla, JJ.—In deciding the question 


~ 


b \ 
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whether a certain instrument does or does not fall with- Pilibhit and -the questions formulated by 


in the purview of “bond” as defined by s. 2 (5)ofthe, the learned Judge in the reference are as 
Stamp Act the instrument must be considered as a whole = J l s 


and itis not permissible to divide it into several parts follows : : ; 
‘and then to assign each one of such parts to some other . O» Whether PE eas i ae 16, ae 
article of Sch. I of the Act. [p. 810, col. 2.) is a ‘bond’ as defined under s. 2 (5), lran S 
Per Full Bench, Verma and Mulla, JJ. contra. Chargeable with the duty provided for under Art. 15, 
‘The word “exclusively” in EXemption (a), Art. 5, Seb. I, Sch. I of that Act or is it an agreement for or relating 
Stamp Act, governs the phrase “the sale of goods or 10 the sale of goods or merchandise exclusively covered 
' merchandise’, Consequently an agreement or memo- by exemption (a) of Art. 5, Sch. 1? F le i 
randum of agreement for or relating t® the sale of .. (2) T it is a ‘bond ena a NA d an daar = 
goods or merchandise is exempt from stamp duty even that provided for ka 3a na Wp pose z í r 
though the instrument ah ging the agreement evi- that prov ided for under Sch. V, U. P. BT}. nenge 
“dences certain other transactions also, 163 Ind. Cas, Act, even though the instrument is not registered, 16 
614 (7), explained. [p. 795, col. 1; p- 800, col. 2.) 6 being admitted that the executant is an ‘agriculturist 
` Per Verma and Mulla, JJS Bajpai and Dar, JJ:, Within-the meaning of the term under s.2 (1), U P. 
contra.—Article 15, Stamp Act applies to that portion ‘gti. Relief Act? 
of ue pata yess does at prc to a oe The learned Judge felt doubt as to the 
and to which that article would be otherwise applicable, = e 
even if any portion of the instrument somes within amount of duty chargeable in respect of the 
any Article of Sch. I, Stamp Act, other than Art.15 instrument dated-May 16, 1936, and, accord- 
which? excludes only such instruments as are covered by ingly, he, in conformity with the provisions 


any one of the categories of bonds mentioned in the 
note £ppended to that article, viz., Administration bond, of s, 60 (1), Stamp Act, drew up a statement 


Bottomry bond, Custom, bond, Indemnity bond, Res- -œf the casé and made the present reference. 
‘pendentia bond and Security bond. Article 15, cannot In the course of the reference he expressed 


therefere be said to bea residuary article inthe sense the opinion*that the instrument in question 
‘that it cannot apply so longas the instrument to which 


“it is sought to be applied falls under any one of the is a bond hia aan Naga x A (5), : Stamp 
other articles in Sch. I, 163 Ind. Cas. 614 (7) ang Act, and is chargeable with the duty pro- 
£9 Ind. Gas. 289 (8), explained. In the matter of Gaj- vided for under Art. 15, Sch. I of the Act. 


raj Singh (3°, approved. He was further of the opinion that. as the 
Per Full Bench; Iqbal Ahmad, Ag. C. J., dissent- 


ing.— Sectio#® 40, U. P. Agri. Relief ‘Act, cannot be eg ne vig es registered, seas ? bee : 
avaHed of where the document is not registered, though -4811. hele Cb, was Inapplicable, e 
it is executed by an agriculturist within the meaning of reference was originally heard in part by a 


the Act, inasmuch as the section applies only docu- Bench of three Judges and, as there was 
‘ments which are executed by agriculturists and also i 


enak difference of opinion among the J udges con- 
Per Iqbal Ahmad, Ag.C. J.—In the sentence, “exe. Stituting the Bench, the case was ultimately l 
cuted by an agriculturisé and registered” ins. 40, the referred to, and heard by, the present Bench 


word “and” should be readas “or”, Consequently an consisting of five J udges. 
agriculturist who executes a bond but fails to set it 


“registered can avail ofs. 40. - While it is admitted on all hands that. 


Per Iqbal Ahmad, Ag. C. J., Verma, J., contra.— the instrument dated May 16, 1936, is so 
‘Section 40 is not restricted to bonds pure and simple 


_but applies to instrument, which besides being a bond framed as to ae within the description of 
embodies some other transaction as well, sach as a more than one of the instruments specified 
mortgage. i l in Sch. I, Starap Act, the question as to what 
` Per [gbal Ahmad, Ag. C. J.—Section 40 andSch: V articles of that Schedule are applicable to 


amends only Art. 15, Stamp Act. The rest of the Stamp . = 
Act retains its binding force, the instrument has been the subject of long 


lt is the duty of a Court of law to primarily adhere debate and acute controversy. Further there 


to the strict literal interpretation of the words used, if differrnce of- opinion. among: the Judges 
‘and the substitution of conjunctions should not be consitituting the “present Bench about the 
made without sufficient reason. But if such adher- 


ence is destructive of the object of tha enactment and true a hip a I 40, U., P. Agri. 
leads to anomalies and absurdities, it is fair to assume Relief Act, and, lastly, there is unfortunate- 
that the Legislature did not use the' words in that sense ly disagreement even about the interpreta- 


and in such a case the conversion of “and’’ into the. tion of the instrument itself. The instru- 
disjunctive ‘‘or’’ is permissible, 8t Ind. Cas. 749 (6), 


ian ment is drawn up in Urdu language and an 
a official translation of the same has been sup- 
©. Misc. C. on the reference submitted by Pliedto us. It runs as follows : 


ares “I, Moti......resident of......district Pilibhit do declare 
_ the Judge, Small Cause Court, Pilibhit, dated as under: I, the executant, by hypothecating for the 
- December 22, 1939. 5 i year 1344 F. the sugarcane fields of eight kham bighas, - 


aa bounded and specified as below and situate in Mauza 
Mr. G. S. Pathak, for the Applicant. Beri Khera, Pargana Pilibhit, district Pilibhit, which 
Mr. A. M. Khwaja, for the Crown. Thad cultivated and produced, have taken, by pro- 


i mising to sell the said sugarcanes, (upar moaheda 
Iqbal Ahmad, Ag. C. J.—This is a re- farokhtgi nat shakar mazkur), a sum of Rs. 35 in 
b | . . ‘ F 


ference under s. 60, Stamp Act, (Act II of at K wa ee ma et aang he ADA 
. ) 3 at the rate of 2 p : o . H. 
1899) by the Small Cause Court Judge of Sugar Factories Ltd., Pilibhit, through the Mufaslis 
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.Cane Office; and that for such sums as I will take in 
future I shall abide by the following terms: 


(1) That, in accordance with the quota, assigned 
by the creditor, I, the executant, shall supply, “from 
. the time of the start upto the finish of the work in the 
karkhana, thé whole and the part of the, sugarcanes— 
-at lease to the extent of thé estimate for September 
-1934, in English weight and according to the legal 
rate—of the lypothecated sugarcane field...... at such 
weighing machine of the karkhana in Pilibhit as will 
_be assigned by the creditor aforesaid. 


(2) That if, any day, the delivery of sugarcawes be 
not taken at the karkhana, on account of its not working 
‘or any other reason, I shall not get the sugarcanes 
-peeled out that day, nor shall I take them to the 
weighing machine, but it is conditioned that I, the 
executant, shall be informed of it a day before. 


(3) That all such sugarcanes, specified- above, as 


will be supplied by me, the executant shall be of pure . 


and fine stuff...... 


(4) That I, the executant, shall continue to take, 
from the said creditor, the duplicated sarkhats te 
‘certify delivery of such sugarcanes as I will supply, and 
I shall be entitled to receive from him the price thereof 
according to the prescribed rate...... 


(9) That, whenever a necessity will dictate I, the 
-executant, shall in addition to the zar-i-peshgi aforesaid, 
continue to take under receipts, further sums from the 
- said creditor, the aggregate amount whereof will come 
to Rs. 100 and all the sugarcanesshall stand hypothecar- 
ed for the entire mutaleba, aforesaid and the price of 
the sugarcanes supplied will be allowed a set-off against 
the mutaleba re-zar-i-peshgi, and receipts, aforesaid, 
and the interests thereon, which under this contract, 
1s payable by me up to the time of supply of the sugar- 
canes; that if, after the mutaleba aforesaid, has been 
set-off, a surplus amount, payable tome by the said 
creditor on account of priceof sugarcanes, be found.to 
have accumulated, I, the executant, shall, on demand, 
take it interest-free; -and that I shall pay up the 
mutaleba, if any, found due by me to the said creditor 


when the accounts will be squared after the end of, the - 


work, in the karkhana, and in case of default I shall 
pay an interest, thereon at ‘the rate of 2 pies per 
rupee. 4 


(6) That the quantity of the hypothecated sugarcanes, 
which J have sold will be at least at par with the above- 
mentioned estimate in English maunds and should the 
sugarcanes supplied be less than the contracted quantity, 
referred to above,:I shall, for this breach of the 
contract, pay a compensation at the rate of one anna 
per mound for the unsupplied portion of ‘the contracted. 


ponsible for, getting the sugarcanes cut down, 
and the stems, prescribed by the creditor, weighed and 
delivered so that the price thereof may. be fixed in 
“my presence, and if I fail to do so, the said creditor 
shall take delivery of the hypethecated sugarcanes, 
sold to him, after getting them cut down and weighed 
by his servants.......-. 


(9) That Ihave obtained a copy of this contract 


from the creditor, aforesaid, and that I have heard and 
understood the contents thereof. hi 
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Boundaries of the hypothecated sugarcane field: |, 
i Land—Eight bighas. A 
East—Totey ' s 
West—Das 


North— Bilari 
South— Khem Raj. 


Witten on May 16, 1936, at Pilibhit,” 
The instrument is signed by Moti and is 
attested by witnesses. Ithas however, not 


been registered. In considering the nature 
and scope of .the instrument. the ĉircum- 


*stances which let to «ts execution must, -for 


obvious reasons, be kept in view. The 
L. H. Sugar Fatories, Ltd. hereinafter 
referred to as the promisee, requires large 
supply of cane for the manufacture of sugar. 
The supply is mostly made by agricultufists 
to whom in order to ensure ‘regular supply 
of cane during the crushing season, money 
is advanced by the promisæ long before the 
cane crop is ripe for delivery. The exi- 
gencies of the situation, therefore, pri- 
marily demand an assured supply of cane 
to the promisee, and the surest method by 
which this object can be achieved is to enter 
into agreement with agriculturists to sell 
their growing cane crop to the promisee. 
It is manifest, therefore, that the dominant 
intention underlying the execution of the 
instrument in. question was to bind Moti 
by an agreement to sell sugarcane grown 
by him in the fields specified in the instru- 
ment to the promisee, and not to dispose of 
the same otherwise. That this isso is clear 
from the terms of the instrument. In the 
opening portion of the instrument, there 15 
a recitad about the promise to sell and in 
para. 6 the executant clearly mentions that 
he has “sold” the sugarcane and lastly in 
para. 8 it is stated that “the executant, shall, 
after (enforcement of) this-contract, no 
longer have any proprietary right of .any 
kind in the hypothecated sugarcanes.”’ ‘These 
stipulations , contained. in the instrument, 
coupled with the terms specified. in paras. |, 
2 3,4and 8 about the supply of cane, do, 
in my judgment, clearly evidence an agree- 
ment for the sale of cane. The instrument, 
however, does not stop short at that. It 
also contains’ a recital about the ‘payment of 
Rs. 35 as advance money to Moti and para. 9 
contains stipulations that entitle him ““to 
take, under receipts.” “In addition to the 
zar-i-peshgi aforesaid,” “further sums from 
the same creditor -the aggregate amount 
whereof will come to Rs. 100” and the entire 
cane crop stands hypothecated for the entire 
amount so advanced. It is not disputed that 
these recitals and covenants in the instru- 
ment bring it within the purview of Art. 41 


a 


794 


of Sch. I, Stamp Act. The relevant portion 
of the article runs as follows : 

“Mortgage of a crop, including any instrument 
evidencing en agreement to secure the repayment of a 
loan made upon any mortgage of a crop, whether the 
crop is or is not in exjstence at the date of the 
mortgage,” 

There is yet another obligation cast by 
the instrument on Moti by the latter por- 
‘tion of para. 5, and that is to pay to the 
promisee such sum as may be found due 
from Moti after setting off the price, of the 


cane supplied as against the total amount, a “bond.” 


advanced by the promisee. It would be 
‘noted that this obligation is independent of 
the mortgage of the crop as, according to 
the instrument, the entire mortgaged crop 
wa to be delivered to the promisee and the 
balance of the unliquidated advance money 
was to be payable by Moti with respect to 
which no crop Was hypothecated. The ob- 
ligation to pay the outstanding advance 
money, in my judgment, renders ‘the instru- 
menta band as defined by s. 2 (9) (b), Stamp 
Act,. which provides that : 


“bond! includes any instrament Abangan by a witness 
and not payable to order or bearer, whereby a person 
obliges hir®=]f to pay money to another.” 


«Further there is a clear stipulation in the 
instrument which obliges Moti to supply 
the sugarcane crop to the promisee. This 
stipulation, to my mind, is no more than a 
mere subsidiary covenant to the agreement 
to sell the crop. Mhe sale of crop necessari- 
ly carries with it an implied obligation to 
deliver the crop sold. The covenant con- 
tained in the instrument as to the supply of 
the cane crop was, therefore, in my opinion, 
not extraneous to: the agreement of sale, 
- but a mere collateral stipulation subsidiary 
to the agreement to sell the erop. But, as 
` already stated, the instrument is attested. by . 
“ witnesses and it is this attestation that brings 
. the instrument also within the ‘purview of 

a ““bond” as defined -by s. 2 (5) (0), Stamp 
Act, which provides : 

s ‘bond? includes—any instrument so attested, where- 


. ‘by a person obliges himself to, deliver grain.or other 
agricultural produce to another.” 


Agreements for the sale of goods or mer- 
chandise contemplated by Art. 5 of Sch. I 
do not require attestation and, therefore, 
such agreements, if unattested; would re- 
main mere agreements even though there is 
a covenant as tothe delivery of the goods 
agreed to be sold. But the moment such an 
agreement is attested it becomes a bond. 
This view is in accord with the Full Bench 
decision of the Madras High Court in Re- 
ference under s. 46, Stamp Aet (D. It was 
held in that case that a promissory note 


(1)8 M87 (F B). 
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not payable to bearer or order, if attested, 
becomesa bond. To the same effect is the 
Full Bench decision of the Bombay High 
Cofirt in In re Ralli Bros. (2). It was 
laid down in that case that an agreement for 
“sale of cotton between two merchants, when 
attested by a witness, becomes a “bond with- 
in the meaning of the Stamp Act, 1899. 

For similar reasons that portion of the in- 
strument of which mortgage of cane crop 
was*created also falls within the definition of 
It may be assumed that a pro- 
mise to repay the mortgage debt is an in- 
tegral and indispensable part of a “mortgage 
ofa crop’ and the mere inclusion of such a 
promise: would not therefore convert: an 
instrument embodying the mortgage of a 
crop into a bond. The mortgage ofa crop 
re- 
quire attestation but the instrument in the 
case before us is, aS already stated, attested 
by witnesses. It is this attestation that 
brings the instrument also within the defini- 
tion of a “bond”: vide the Full Bench de- 
cision in In the matter of Gajraj Singh (3). 

The considerations noticed above lead me 
to the conclusion that the instrument in 
question is so framed as tocome within 
three of the descriptions in Sch. I. It is firstly 
and primarily an agreement for the sale of 
goods withinthe meaning of exemption (a) 
contained in Art. 5. It also embodies the 
transaction of mortgage of a crop within the 
meaning of Art. 4l and lastly it is a bond 
and thus falls within Art. 15 of Sch. I to 
the Stamp Act. The instrument, so far as it 
evidences an agreement for the sale of the 
cane crop, does, in my judgment, fall within 
exemption (a) of Art. 5 which exempts from 
stamp duty: “Agreement or memorandum 
of agreement for or relating to the sale of 
eoods or merchandise exclusively... 

It was suggested that this exemption ap- 
plies only to instruments that are bare and 
simple agreements for the sale of goods or 
merchandise and has no application to instru- 
ments which are, so to say, of a double 


' character in so far that they embody, over 


and above the agreement for the sale of 
‘goods, some other transaction also. The 
argument is that, as the instrument in ques- 
‘tion embodies also a transaction of the mort- 
gage of a crop over and above the agreement 
for the sale of that crop, the exemption has 
no application. In my judgment the argu- 
ment is without force. If the Legislature 
intended to confine the operation of the 
exemption only to agreements simpliciter for 


(2) 8 Bem. LR 234. 
(3) 9A 585; A W N 1887, 190 (Œ B) 


“- transaction also. 
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the sale of goods or merchandise the proper , relating to reference to arbitration contained’ 


place for.the word ‘exclusively’ would have 
been before or after the phrase “agreement 
or memorandum of agreement’ and not 
after the words “the sale of goods or mer- 
chandise:” Further the phrase “agreement 
or memorandum of agreement” used in the 
Opening portion of the ‘exemptions’ in Art. 5 
control the three cls. (a); (b) and (c) specified 
in the ‘exemptions’. If the argument is 
well-founded the word ‘exclusively’ would 
have been used not only in one of those 
clauses, viz.,in cl. (a), but would have been 
used in conjunction with the opening words 
of the ‘exemptions’ quoted above. To give 
effect to the argument would be to hold that 
the word ‘exclusively’ controls the opening 
words “agreementor memorandum of agree- 
ment’ and thus governs all the three clauses 
of the exemptions and this, in my judgment, 
is not permissible having régard to the 
phraseology of the ‘‘exemptions.” The 
argument further leads to an obvious ano- 
maly that is illustrated by the following 
example. Takea case in which a person exe- 
cutes an agreement for the sale of crop and 
by a separate instrument of even date mort- 
gages the same crop. The former instru- 
ment will, in that case, admittedly fall with- 
in the ‘exemptions’ and he will have to pay 
stamp duty only on the latter instrument. 
But if he joins the two transactions in one 
and the same instrument he will have, 
according to the argument, to pay the stamp 
duty provided for not only by Art. 41, but 
- also by Art. 5 (e) of Sch. I. This obviously 
could not have been intended by the Legis- 
lature. / - 

To my mind an-agreement for the sale of 


, goods or merchandise is exempt from stamp 


-duty even though the instrument embody- 
ing the agreement evidences certain other 
In other words, the word 
“exclusively” governs the phrase “the sale 
of goods or merchandise.” 
the matter the instrument in question, 80 
far as it discloses an agreement for the sale 
of cane crop, is exempt from stamp duty. 
.” Before leaving this part of the case I must 
notice the decision of the Madras High Court 
in Kyd v. Mahomed (4), to which a refer- 
ence was made in the course of arguments. It 
was held in that case that 

“an agreement for the sale of goods does not require 
a stamp under the Stamp Act, although it contains 
provisions as tothe warehousing and insurance of the 
goods previous to delivery.” | 

The reason for the decision was that the 
stipulations relating to the payment of go- 
down rent and fire insurance as also those 

(4) 15 M 150. 


In this view of . 


in the instrument embodying the agreement 
of sale were ‘‘only the collateral and sub- 
sidiary incidents relating to the sale of the 
goods.” In the course of their judgment the- 
learned Judges observed ‘that 

“the test which should be applied is to see whe- 
ther the document evidences only & transaction of 
sala or% sale and some other independent transac- 
tion, and if the former the number of subsidiary 
stipulations it may cqntain cannot alter the nature of 
the transaction,” 1 

Reliance was-pbaced on these observations 
in support of the suggestion and argument. 
noticed above. But the obvious answer is. 


that the question that forms the subject of . 


consideration in the case before us was not 
the question for decision in the Madr&s case 
and at best the observations are obiter dicta. 
In that case the Instrument under considera- 
tion embodied an agreement for the sale- 
of goods and contained certain covenants. 
that were held to be collateral and subsidiary 
incidents relating to the sale of the goods. 


“No transaction independent of the agreement 


for the sale of goods was evidenced by that 
instrument and therefore the question that 
calls for decision in the preseht case did 
not arise in thatcase. In the view that I 
take, the instrument under consideration is 
not chargeable with stamp duty so far as it. 
evidences an agreement for the sale of cane 
crop. The question, however, remains as to: 
what stamp duty is chargeable on the in- 
strument so faras it constitutes the “‘mort- 
gage ofa crop’ anda “bond.” It is argued 
by the learned Advocate-General that, in 


view f the provisions pf s. 6, Stamp Act, the ~ 


instrument is chargeable with the stamp- 
duty provided for by Art. 15 of Sch. [ which 
prescribes the stamp duty payable on “bond.” 


‘Section 6 enacts that subject to the provisions 


of s. 5 ; i 

“an instrument so framed as to come within two 
or more of the descriptions in Sch. I shali, where the 
duties chargeable thereunder are different, be charge- 
able only with the highest of such duties...”’ 

“Ib is contended that as the stamp duty 
prescribed, by Art. 15 is in excess of the 
stamp duty provided by Art. 41,-which deals 
with the “‘mortgage of a crop,” the instru- 
ment was chargeable with the stamp duty 
specified in Art 15. Mr. Pathak has contested 
the position taken by the Advocate-General 
and has put his case in the alternative. In 
the first place he argues that Art. 15 is a 
residuary article and applies only when the 
instrument in question is not covered by 
any other article:in Sch. J. He contends. 
that. as the instrument under consideration 
falls under Art. 41, Art. 15 can have no 


application, and, as such, the case is not. 
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-governed by s. 6. In the alternative -hee enjoins the Court to “deal with the case.” 


‘malntains that, even if Art. 15 is not a re- 
‘siduary article and the instrument comes 
“within the purview of s. 6, the instrument 
is sufficiently stamped ein view of the pro- 
visions of s. 40, U. P. Agri. Relief 
Act, (XXVII of 1934) read with Sch. V of 
‘that Act. . ° 

As I am in agreement with the latter 
-argument of Mr. Pathak,.I am relieved from 
the necessity of deciding the qiestion whe- 
‘ther or not the argument that Art. 19 is a 
residuary article is well founded. After all, 
‘On a reference.of the present description, 
the broad question that falls to be decided 
“Is whether or not the instrument is suff- 
-ciently stamped arid this Court is not called 
“upon eto specifically answer the questions 
fornrulated in the reference. That this is so 
‘is Clear from s. 60 (2), Stamp Act, which 


Ce fn eee pa 





Amount or value of the bond ; 





Accepting as I do the‘contention based on 
s.40,eAgri. Relief Act, if is wholly unneces- 
sary to examine the validity of the other 
ground assigned in support of the contention 
that the proper stamp duty has beens'paid on 
the instrument. Section 40, Agri. Relief Act, 


runs as follows: 

“40. (1) Notwithstanding anything contained in the 
Stam et, IE of 1899, and the rules made under 
the Regis. Act, XVI of 19 8, the stamp duty and the ` 
‘registration and the copying fees on bonds of value 
or amount not exceeding Rs. 3,000, executed by an 
agriculturist and registered under Regis. Act shall be 
as laid down in Sch. V. 

(2) If a bond is executed ona form printed unde 
the authority of ‘the Local Govt., no copying fee shail 
be leviable for making @ copy ora note of the bond 
in the books prescribed under the Regis. Act, XVI of 
1908.” - 


{n Sch. V the “scale mentioned in s. 40 is 
specified by the following table : 





Stamp |Registra-| Copying 











duty | tion fee fee 
e 
Rs. AS. | Rs. as AS. . 
“Where the amount or a secured does not exceed Rs, 50 0- 0- 1 3 
8. Rs. 
Where it exceeds 50 but does not exceed 100 0- 2 0- 2 3 
Be 100 4 200 0- 4 0- 4 4 
‘i 200 =, 300 0- 6 0- 6 G 
= 300 I 400 0- 8 0- 8 8 
a . 400 n 500 0-12 0-12 10 
i 500 X p 600 1-10 2- 4 12 
e 600 if 700 2- 0 2- 4 12 
700 ii 800 2- 6 2- 4 12 
$ 800 l KH 900 2-12 2- 4 12 
i ; 900 4 1000 3- 2 2- 4 12 
For every Rs. 250 or part of Rs. 250 above Rs. 1,000 and up to 3,000 1- 0 0- 4 Nil 





That the stamp duty prescribed by Seh.. V 
-with respect to bonds falling within the pur- 
-view of s. 40, is less than and i$ in substitu- 
tion for the stamp duty prescribed by Art. 
14, Stamp Act, is not disputed. Much con- 
troversy has, however, hovered over the 
question whether the concession in the stamp 
‘duty allowed by Sch. V, can be availed of by 
-an agriculturist only if he gets the bond re- 
gistered or he is entitled to that concession 
-even though the bond is not registered. 1t is 
argued on the one hand thats. 40, is appli- 
‘cable only if the bond is also registered and 
in support of this contention reliance has been 
placed on the words ‘‘executed by an agri- 
culturist and registered under the Regis. 
Act” used in that section. Itis pointed out 
that the use of the word “and” in the above 

quotation demonstrates that the essential 
‘condition for the applicability of Sch. V, is 
‘that the document should also be registered. 
The argument on the other hand: is that the 


word “and” has been used ina distributive 
sense and that the lesser stamp duty provid- 
ed by Sch. V, is payable even though the- 
bond is not registered. I have no hesitation 
in accepting the latter argument. There is 
abundant authority for the view that in 
order to give effect to the real intention of 
the Legislature. it is permissible to read 
“and” as “or”. There are the following ob- 
servations in Maxwell on the Interpretation 
of Statutes, Edn. 7, at pp. 205 and 206 : 


“To carry out the intentionof the Legislature, it is 
occasionally found necessary to read the conjunctions 
‘or’ and ‘and’ one for the other. The43 Eliz. c. 3, for 
instance, in speaking of property to be employed for the 
maintenance of ‘sick and maimed soldiers’ referred to 
soldiers who were either the one ‘or’ the other and not 
only to those who were both......... 

The converss change was made in a Turnpike Act 
which imposed one toll on every carriage drawn by four 
horses and another on every horse, laden or not laden, . 
but not drawing and provided that not more than one 
toll shouldbe demanded for repassingon the same day 
‘with the same horses and carriages.’ It was held that 


we 
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the real intention of the Legislature required that this 
‘and’ should be read as ‘or,’ and that a carriage repass- 
ing with different horses was not liable to a second toll. 
The toll was imposed onthe carriage and it war imma- 
terial whether ib was drawn by the same or different 
horses.”’ 

Similarly it is pointed out in Stroud’s Judi- 
clal Dictionary, 2nd Edn., p. 82, that : 

“And” has generally a cumulative sense, requiring 
the fulfilment of all the conditions that it joins together, 
and herein it is the antithesis of ‘or.’ Sometimes 
however even In such a connection, it is by force of a 
context, read as ‘or.’ Thus, where a lessee nderlet, 
with a proviso, on breach of covenant, enabling hime 
any his lessor to re-enter; held that he or his lessor might 
re-enter on breach, Deo de Bedfordv. White (5)......... 
‘And’ may be relative as well as copulative.”’ 


It is however to be noted in this connection 
that it is the duty of a Court of law to pri- 
marily adhere to the strict literal interpreta- 
tion of the words used, and the substitution 
of conjunctions should not be made without 
sufficient reason. But if such adherence is 
destructive of the object of the enactment 
and leads to anomalies and absurdities, it is 
fair to assume that the Legislature did not 
use the words in that sense and in such a 
case the conversion of ‘‘and” into the disjunc- 
tive “or” is permissible. In other words, when 
the phraseology of an enactment is capable 
of one and only one interpretation itis not 
open to the Courts to give a go-by to that 


interpretation simply with a view to carry . 


out the supposed intention of the Legislature. 


But if the phraseology used is capable of two ' 


interpretations that interepretation which is 
consistent with the object of the enactment is 
to be preferred to the interpretation that 
would nullify that object. As observed by 
Walsh, J.,in the Full Bench decision in 
Mubarak Husain v. Ahmad Husain (6). 


“Where a section......... is capable of two renderings 
or is said to mean less or more, than it says, it is a 
maxim of interpretation that one must look at the scope 
and object of the enactment. For this purpose it is 
useful to recall the history.” 

Now, by sub-s. (1) of s. 39 the preparation 
of a document for every loan taken by an 
acriculturist and the supply of a copy thereof 
to~ the debtor. has been made obligatory. 
Further sub-s. (2) of that section enjoins that 
an entry should 


“be made in every such document specifying the 
date by which repayment must be made in order to 
earn the benefit of s. 29 and the rate of interest which 
shall prevail if repayment is made by such date.” 


Then sub s. (4) of the section provides that 


no such written document 

“shall require a stamp duty higher than that which 
would have been payable in respect thereof had it not. 
contained the details mentioned in sub-ss. (1) and (2), 


(5) (1828) 2 Bing. 276. 
(6) AIR 1924 All. 328; 


84 Ind. Cas. 749; 46 A 489; 
22A LJ 321 (F B) - pe 3 
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and no copy supplied to the debtor as required by sub-- 


es. (1) shall require any stamp duty.” 


It would thus appear that s. 39 makes it 
impossible for an agriculturist to take loan. 
without the execution of a document. To. 
this extent the section imposes a disability on. 
arm agriculturist under which he did not 
labour before the passing of the Act. As I 
read s.40 it seems to me that that section 
was enacted with the object of compensating- 
an agriculturist for the obligation imposed 
on him by sub-s. (1) of s. 39. While on the- 
one hand the Legislature made it imperative 
that the loan taken by an agriculturist 
should be evidenced by a written instru-. 
ment, 1t, on the other hand, gave relief to- 
the agriculturist in the matter of stampeduty. 
It has already been stated that the stamp. 
duty prescribed by col.2 of Sch. V i$ less. 
para the duty prescribed by Art. 15, Stamp 

ct. 

The question then arises whether the- 
Legislature intended to confine the conces- 
ion in stamp duty only to cases where the 

ond executed by an agriculturist was also. 
registered. I find it impossible to answer: 
this question in the affirmative. ¢It is true 
that in s. 40 mention is made of “the stamp. 
duty and the registration and copying fees.” 
But sub-s. (2) of s. 40 makes it clear that 

‘if a bond is executed on a form printed under the- 


authority of the Local Govt. no copying fee snall be- 
leviable for making a copy . yee” 


In other words, by virtue of the provisions. 
of sub-s. (2) of s. 40 there is no escape from 
the conclusion that the Legislature did not 
intend that the last three columns of Sch. V 
that prescribe the duty and fees can apply 
either as a whole or not at all. Ifa bond is. 
executed on the form printed by the Local 
Govt..only the stamp duty and registration 
fee prescribed by cols. 2 and 3 of Sch. V will 
be leviable and not the copying fee. The 


last three columns of Sch. V are, therefore,. . 


mutually exclusive of each other. Ifa docu- 
ment is executed on the form printed under 
the authority of the Local Govt. no copying: 
fee is leviable even though the bond is regis-. 
tered and in such a case only cols. 2 and 3. 
that prescribe the stamp duty and registra-. 
tion fee will be applicable. That being so I 
fail to appreciate, why if a bond is not regis-- 
tered, the column that prescribes the stamp- 
duty should not be applicable to such a 
bond. f 

There is yet another reason in support of’ 
the conclusion at which I- have arrived. If- 
the Legislature intended to confine the bene- 
fit ecnferred by s. 40 only to bonds that were- 
registered it was wholly unnecessary to use 
the word “and” twice in the phrase “the: 
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‘stamp duty and the registration and copying 
fees on bonds” ins. 40. It would have been 
enough to say “the stamp duty, the registra- 
tion and copying fees on bonds...... j 

The last reason that has led me to the con- 
clusion mentioned abové is as follows: A 
comparison of the stamp duty and the regis- 
tration fee prescribed by Sch, V with the 
stamp duty prescribed by Art. 15, “Stamp 
Act, leads to the conclusion that the ccmbin- 
-ed stamp duty and registration fee laid down 
iby Sch. V is less than the stamp duty pay- 
able under Art. 15 so far as bonds the 
amount of which does not exceed Rs. 500 are 
concerned. For instance, the stamp duty 
prescribed by Art. 15 on a bond the amount 
‘or value of which does not exceed Rs. 500 is 
Rs. 2-8-0 whereas the total of the stamp duty 
and registration fee prescribed by Sch. V on 
such a bond comes to Re. 1-8-0 only. But 
the converse is the case when one looks to 
the stamp duty and the registration fee in 
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Sch. V with respect to bonds the amount or 


* value of which exceeds Rs. 500 but does not, 


exceed Rs. 600. In such a case the total of 
the sfamp duty and registration fee laid 
down by Sch, V comes to Rs. 3 14-0, whereas 
the stamp duty on such a bond prescribed 
by Art. 15 is only Rs. 3. The samé is the 
case with the bonds the value of*which ex- 
ceeds Rs. 600 Now,I find it impossible to 
hold that the Legislature could have intend- 
ed such an anomalous state of affairs, viz., 
to show concession to agriculturist debtors 
who executed bonds for a sum not exceed- 
ing Rs. 500 and to penalize those who exe- 
cuted bonds for an amount exceeding 
Rs. 500. It would be noted that in compar- 
ing the respective duties I have totally left 
out of account the copying fee prescribed 
by the last column of Sch. V. If that fee 
is also taken into calculation there is a 
more serious, anomaly. This would appear 
from the folowing comparative table : 


ee aana aa 


Total of the stamp 








< `n Dtamp duty pres- | 
e Amount or value of the bond aa 3 ad ae cribed by Art. 15 
fee prescribe by of the Stamp Act. 
Sch. V 
Rs. as. p. Rs. as. p 
Where the amount or value secured does not exceed Rs. 50... | 0 5 0 0 4 0 
‘Where it exceeds Rs. 50 but does not exceed Rs, 100 0 7 0 0 8 0 
5 Rs, 100 a Rs, 200 012 0 1 0 0 
j Rs. 200 oo Rs. 300 1 2 0 1 8 0 
ss Rs. 300 se : Rs. 400 1 8 0 2 0 0 
S Rs. 400 < 3 Rs. 500 2.2 0 2 8 0 
a Rs. 500 j Rs. 600 | 410 0 | 3 0 0 
ee rey 





The above table will show that the total 
of the stamp duty and the fees prescribed 
by the last three clumns of Sch. V exceeds 
the stamp duty prescribed by Art. 15 so far 
as bonds the value of which does not exceed 
Rs. 50 are concerned but is less than the 
‘stampt duty prescribed by Art. 15 so far 
as bonds between Rs. 50 and ‘Rs. 500 are 
concerned. Again the total ofthe duty and 
fees laid down by Sch. V is in excess of 
the stamp duty prescribed by Art. 15 so 
far as bonds in excess of Rs. 900 are con- 
cerned. In order to sale clear of these 
inconsistencies which cannot be imputed to 
the Legislature the only course open is 
to read the word “and” used in s. 40 as 
“or” and for this there is ample authority 
to which reference has been made above. 
The stamp duty, registration fee and copy- 
ing fee prescribed by Sch. V is less than 
the stamp duty provided by Art.15 and is 
also less than the registration and copying 
Tee prescribed by the rule made under 


a 


the Regis. Act. It therefore appears that 
the Legislature intended to give relief to 
agriculturist debtors in the matter of stamp 
duty as also inthe matter of registration 
and copying fees. The use of the word 
‘and’ in the sentence “executed by an agri- 
culturist and registered under the Regis. 
Act’ in s. 40 was rendered necessary in view 
of the fact that a document cannot be regis- 
tered unlesss it is executed, if the word 
“or” had been used the said sentence would 
have run thus; “Executed by an agricul- 
turist or registered under the Regis. Act,” 
and in such a case the sentence would have 
been open to the obvious’ objection that 
you cannot get a document registered 
without executing the same. For the reasons 
given above I hold that s. 40 and Sch. V 
apply to bonds executed by agriculturists 
even though they are not registered. 

It was also contended by the learned 
Advocate-General that s. 40 is applicable 
only if, the instrument in question isa 


~ 
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bond pure and simple and that that sec- 
tion has not application to instruments 
that embody some transaction other than 
that of a ‘bond’. He therefore urged that’ 
s. 40 hasno application to the instrument 
under consideration. Iam unable to agree 
with thiscontention. Bys.40and Sch. V, 
Agri. Relief Act, only Art. 15, Stamp 
Act, stands amended, but the rest of 


the Stamp Act retains its binding force. 


Sections 5 and 6, Stamp Act, therefore 
remain operative. Section 6 has already 
been quoted. Itis provided by s.1 that 


“any instrument comprising or relating to several 
distinct matters shall bə chargeable with the aggre- 
gate amount of the duties with which separate instru- 
ments, each comprising or relating to one of such 
matters, would be chargeable under this Act.” 


Tf an instrument executed by an agricultu- 
rist evidences a transaction of loan’ and also» 
relates tosome other ‘distinct matter’ it 
will be governed by s. 5. It wifi then be 
chargeable withthe stamp duty prescribed 
by Sch. V, Agri. Relief Act, so far 
as it constitutes a ‘bond’ and will be charge- 
able with stamp duty prescribed by the 
Stamp Act with reference to the other dis- 
tinct matter. On the other hand, if the 
instrument is sc framed as to come within 
the description of a bond as wellas within 
the description of some other instrument 
Specified in Sch. I, Stamp Act, it will be 
governed by s. 6 and in such a case will be 
chargeable by the highest duty leviable. 
I have‘already given my reasons for holding 
that the instrument under consideration 
embodies an agreement for the sale of goods 
within the meaning of exemption (a) in 
Art. 5 and that it also embodies the transac- 
tion of mortgage of a crop within the mean- 
ing of Art. 41 and lastly, it is a bond falling 
within Art. 15 of Sch. I to the Stamp Act. So 
far as ib. incorporates an agreement for the 
sale of goods itis exempt from stamp duty. 
So far as it isa bond it is governed by 
Sch. V, Agri. Relief Act, and so far as it 
evidences the mortgage of a crop itis gov- 
erned by Art. 41, Stamp Act. 

I agree with my brothers Bajpai and Dar 
in holding that the amount secured by the 
instrument in question is only Rs. 100 and 
not Rs. 135. That being so the stamp duty 
payable under Art. 41,Stamp Act, is2 annas 
and the same is the stamp duty payable by 
Sch. V so far as the instrument constitutes a 
bond. Itis clear from the provisions of s. 6 
that if an instrument falls under two or 
more of the descriptions in Sch. I, Stamp 

ct andthe duties chargeable thereunder 
are different the instrument . will be charge- 
able only with the highest of such duties. 


ant 
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This provision necessarily leads to the con:* 
clusion thatif an instrument is so framed 
as to-come within two or more ofthe des- 
criptions in Sch. I and the duties chargeable 
thereunder are the game, the instrument . 
shal be chargeable only with one of such 
duties. It follows that the stamp duty pay- 
able on the ¢nstrument in question was the 
one provided for by Art. 41 or bv Sch. V. 
Such duty was paid and accordingly the in- 
strument is sufficiently stamped. This is my 
answer to the refererice. h 

Bajpai, J—This is a reference by the 
Small Cause Court Judge of Pilibhit under 
s. 60, Stamp Act, 1899. The matter has come 
before a Bench of five Judges in view ofthe 


` general importance of the question referred 


—importance to the public of the United 
Provinces and to‘the Govt. One Moti 
Khatik executed-a document in favour of L. 
H. Sugar Factory Ltd., Pilibhit, on May 16, 
1936, and this document was put in evidence 
in the Court of the Small Cause Court Judge 
where the clerk reported that the duty paid 
on the instrument was deficient by 2 annas 
and, as such, the document should mot be ad- 
mitted in evidence without payment of Rse 5 
as penalty and annas two as deficient stamp 
duty. The learned Small Cause Court Judge 
after preparing a statement of the case has 
formulated two questions of law for our de- 
termination. They are: e 

“(1) Whether the insttument dated May 16,1936 is 
a “bond” as defined under s. 2 (5), Stamp Act, charge- 
able with the duty provided for under Art. 15, Sch. I 
of that Act or is it an agreement for or relating to sale 
of.goods or marchandise, exclusively covered by 
exemptiorf (a) of Art. 5 of Sch. 4?” 

(2) If it is a “bond” whether the duty chargeable 
is that provided for under Art. 15 of Sch. I, Stamp 
Act, or that provided for under Sch. V, U. P. Agri, 
Relief Act, even though ths instrument is not registered, 
it being admitted that the executant is an “‘agri- 


culturist” within the meaning of the term under s, 2 (1), 
U. P. Agri. Relief Act ?” 


The learned Judge himself is of the opi- 
nion that the document isa bond as defined 
in s. 2 (5), Stamp Act, andis chargeable with 
the duty provided for under Art. 15 of Sch. I 
Stamp Act. Itis notan instrument which 
should be charged with duty provided for 
under Sch. V, U. P. Agri. Relief Act, as 
it has not been registered. It is not neces- 
sary for me to state af length all the pro- 
visions of the document. Moti has a 
sugarcane field of 8 kham bighas and he-has 
entered into an agreement to sell the entire 
produce of the field to L. H. ‘Sugar Factory 
Ltd., Pilibhit. The price is to be regulated 
by certain Govt. rate. An advance of Rs. 35 
was taken before the execution of the docu- 
ment and it was agreed that fresh advances 
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will also be taken from time to time but the 
aggregate amount will not exceed Rs. 100. 
As security the entire sugarcane crop of the 
field was mortgaged with the Sugar Factory. 


There are certain other conditions about, 


the quality of the sugar and future account- 
ting. l < . 

The interpretation of this decyment is 
the first question .that calls for determina- 
tion, and one of the disputed points was, 


whether the document was for Rs. 35 or for, 


Rs. 100 or for Rs. 135. It*may be said at once 
that the document was not for Rs. 35 and 
although it.may be possible to hold that the 
document was for Rs. 135 the better view is 


that the document was for Rs. 100 only. The ~ 


instrument is not artistically drawn up, but 
it seems that the Sugar Factory agreed 


before the final accounting to advance to. 


Moti an aggregate sum of Rs. 100 including 
Rs. 35 taken before the execution of the 
document. The next. question is. regarding 
the category of the instrument. It is obvious 
to my mind that the instrument does not 
evidence a single transaction but is a com- 
posite dogument containing two distinct 
traysactions. On the one hand it is an 
agreement to sell the sugarcane crop and 


on the other hand it is a mortgage of the. 


same crop. The further question then arises 
whether it is a bond also. Ifthe instrument 


evidencas two transactions, s. 5, Stamp Act, 


comes into play, it says: 

“Any instrument comprising or relating to several 
distinct matters shall be chargeable with the aggregate 
amount of the duties with which separate instruments, 
each comprising or relating. to one of such matters, 
would be chargeable under.this Act.” si 


Some reference in the course of argu- 
ment was made to s. 6 also but that is 
hardly applicable because it relates to an 
instrument so framed as to come within 
two or more of the descriptionsin Sch. I and 
in that case if the duties-chargeable there- 
under are different the instrument -will be 
chargeable with the highest of such duties. 
Tomy mind the instrument in question 
relates to “several distinct matters’, and 
therefore itis chargeable with the aggre- 
gate amount of the duties with which sepa- 
rate instruments would be chargeable under 
the Act. I have held above that the in- 
strument evidences two transactions, namely 
(1) a mortgage of sugarcane crops and as 
such, is chargeable under Art. 41, Sch. I of 
the same Act with two annas, the sum secur- 
ed not exceeding Rs. 100 and (2) an agree- 
ment and is therefore also chargeable under 
Art. 5 of the Schedule. It is cOntended on 
behalf of the Crown that the instrument 
would be chargeable under Art. 5 (e). and 
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would have to pay a duty of eight annas. 
The contention on behalf of the opposite 
party is that it being an agreement relating 
to the sale of goods or merchandise exclusive- 
ly ig exempt from stamp duty. The position 
taken by the Factory is that undes Art: 41 it 
is payable with a stamp duty ofetwo annas 
and under the exemption (a) to Art. 5 of the 
Schedule it is liable to pay a duty of zero and 
undey s. 9 of the Stamp Act the aggregate 
amount of the duties if the two instruments 
had been separate, would have been two 
annas plus zero, that is two annas, and the 
instrument is thus sufficiently stamped. 
“The further contention on behalf of the 
Crown is that the instrument is a bond 
and, aS such, ought to pay the duty pro- 
vided by Art. 15 of the Schadule, and s. 6 


-ef the Stamp Act comes into play because 


the instrument is so framed as to come with- 
in two oremore descriptions in Sch. I and 
the duties chargeable thereunder are different. 
and therefore the instrument shall be 


‘chargeable withthe highest of such duties 


which will be eight annas as the instru- 
ment does not exceed Rs. 100 (if my view 
about the value of the instrument is correct). 
The contention, however, on behalf of the 
Factory is that Art. 15 is of a residuary charac- 
ter intended for bonds which cannot be assign- 
ed to any other article of the Stamp Act and 
are not provided for by the Court Fees 
Act. On both these controversal matters 
there is authority ` either way, but-as a 
member of this Bench I am not bound by 
the authority of any stronger Bench and 
I do not propose to discuss them but shall 
decide the matter as if it werea case of 
first impression. The question that faces 
one at the threshold of the enquiry is whe- 
ther exemption (a) to Art. 5 applies to this 
case or not. This isa question apart from the 
applicability of Art. 15. The exemption 
runs as follows: 

“Agreement or memorandum of agreement 
for or relating tothe sale of goods or mer- 
chandise exclusively.” : The word ‘“exclu-. 
sively” occurs nearest to the words ‘‘goods 
or merchandise” but “exclusively” is an 
adverb and cannot modify a noun. It must 
modify the phrase “relating to ‘the sale of 
goods or merchandise”, but it does not follow 
therefrom that ifsuch an agreement is contain- 
ed in an instrument which -contains another 
transaction also the exemption will be for- 
feited. There is no warrant for subsituting 
the word “document” or “instrument” for 
there any 
warrant for transposing the word ‘“éx- 
clusively” and putting it after “agreement 
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or memorandum of agreement.” The frame 
or the form of the document has got to 
be taken into consideration when adjudging 
the stamp duty, but the frame or the form 
should not be given an undue importance 
so as to defeat the substance, and I can see 
nothing in ¢he use of the word ‘‘exclusively” 
to force me to the conclusion that the exemp- 
tion will apply only if the instrument 
contains nothing but an agreement or 
memorandum of agreement for or relating 
to the sale of goods or merchandise. As 
1 said before the instrument contains two 
distinct matters, namely the mortgage of 
the crop and the agreement to sell the 
crop. “Goods” have been defined ins. 2 (7), 
Sale of Goods Act, and they include “grow- 
ing crops.” Section 6 (3), Sale of Goods 
Act, says: i 

“Where by a contract of sale the seller purports to 


effect a present sale of future goods, the contract operates 
as an agreement to sell the goods.”’ 


The sale of the sugarcane crop, therefore, 
is an agreement relating to sale of goods 
within the meaning of the exemption clause 
appertaining to Art. 5, Sch. I, Stamp Act. 
In my view the exemption applies and the 
duty payable on the instrument is under 
Art. 4l only ason a “Mortgage of crops” 
and no duty is payable on the ‘‘agreement to 
thesale of goods.” This leads me to the 
consideration of the question whether the 
instrument is a bond. “Bond” has been 
defined in s. 2 (5), Stamp Act, as includ- 
ing: 

Fa any instrument whereby a person obliges him- 
self to pay money to another, on condition that the 
obligation shall be void if a specified act is performed, 
or is not performed, asthe case may be; (b) any instru- 
ment attested by a witness and not payable to order 
or bearer, whereby a person obliges himself to pay 
money to another and (c) any instrument so attested, 
whereby a person obliges himself to deliver grain or 
other agricultural produce to another.’’ 

Itis obvious that the above definition is 
not exhaustive because whatis contained in 
cls. (a) (b) and (e) is included in the defini- 
tion of “bond” which might include other 
things as well, neither in the Stamp Act 
nor inthe Lim. Act is therean exhaustive 
and complete definition of the term “bond”. 
I might have said before but I say so now 
that the instrument in question before us is 
attested by three witnesses, and by it Moti 
obliges himself to pay money to the Factory 
and he further obliges himself to deliver 
agricultural produce tothe factory, but the 
obligation to pay money is incidental and 
ancillary to the mortgage of the crop and 
the obligation ‘to deliver agricultural pro- 
dude to the factory is incidental and ancil- 
lary tothe agreement relating ‘to the sale 
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of crop. Clause (a) has obviously no appli- 
cation to the circumstances of the present 
case. It is said on behalf ofthe Crown that 
els, (b) and (c) apply and the instrument 

‘therefore is a bond*and Art. 15 applies. 
Arficle 15 runs as follows : 

“Bond (as defined by s. 2 (5)) not being a Deben- 
ture (No. 27) and not being otherwise provided for 
by this ‘Act,or by the Court Fees Act, 1870, (then 
follows the duties chargeable with relation to the 
amount secured and then occur the words) See Ad- 
ministration Bond (No. 9), Bottomry Bond (No. 16), 
Customs Bond (No. 26), Idemnity Bond (No. 34), Res- 
pondentia Bond (No. 56), Security Bond (No, 57).” 


Ihave held before that the amount secur- 
ed does not exceed Rs. 100 and the duty 
would be eight annasif Art. 15 were “ap- 
plicable; but to my mind Art. 15 would, be 
applicable only if no other article is appli- 
cable. The mortgage ofea crop which is 
provided for in Art..41 would cover one 
transaction of the instrument, but it is said 
that the mortgage of a crop need not be 
attested and as the instrument in question 
is attested it becomes a bond, cl. (b) of s. 2 
(5) being applicable inasmuch asthe exe- 
cutant obliges himself to pay money to 
another. Itis nowhere provided in Art, 41 
that it will be applicable only if the in- 
strument is unattested. It is further said 
that an agreement to sell goods might be 
exempt only ifitis unaftested, but in the 
present case cl. (c), of s. 2 (5) is applicable 
Inasmuch as the executant obliges himself 
to deliver agricultural produce to another 
but once again it is nowhere provided in 
the exergption clause to Art.5 that it would 
-be applicable only if the document is un- 
attested. Exemption inthe caseofan un- 
attested instrument is not unknown. Ex- 
emption to Art. 6 is confined to instrument 
of pawnor pledge of goods if unattested 
andthere would have been nothing easier 
than to say in-the exemption to Art.5 that 
it will apply only in the case of agreement 
if unattested. A similar provision could 
have been inserted in Art 4land it would 
have been quite easy to say that the mort- 
gage of acrop would be covered by Art. 
41 only ifthe instrument was unattested. 
The probabilities are that instruments evi- 
dencing the mortgage of a crop or evidenc- 
ing an agreement to sell goods would be 
ordinarily attested for the sake of security. 
Mere attestation therefore does not, to my 
mind, change the situation. I have al- 
ready said that every mortgage of a crop. 
must containea stipulation to pay back the 
money advanced and the agreement to sell 
must contain the stipulation to deliver the 
agricultural produce and these two circum. 
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stances will not change the category of the 
instrument. 

Article 15 is. a-residuary article and it 
does not follow that the article would apply 
in all cases excepting in the case of deben- 
ture, administration bond, bottomry Bond, 
- customs bond, indemnity bond, respondentia 
bond and security bond. WHer the Act 
at the end of Art. 15 says, “see administra- 
_tion bond, etc., etc.” it does not mean that 

these are the only bonds along with deben. 
tures) which would not come’ within Art. 15 
and everything else which might come 
under the definition of bond as mentioned 
in s. 2 (5) will come within Art. 15. The 
word “see” followed by certain kinds of 
ingtruments and the words “see also” fol- 
lowed by certain kinds of instruments occur 
in a number of aaticles, for instance Arts. 17, 
19, 27, 28 and soon. The words “see” and 
“see also” to my mind indicate only cross- 
references and suggest so far as Art. 15 is 
concerned that in connection with certain 
kinds of bonds one has to look to certain 
- other articles. The “bonds” mentioned after 
the word “see” are not exhaustive of the 
expression “not being otherwise provided 
for by this Act.” 

My view therefore is that the instrument 
in question is sufficiently stamped even if 
we were to consider the provisions of the 
Stamp Act alone and in this view of the 
matter it is not necessary for the person 
who has produced the document in Court to 
seek any assistance from ss. 39 and 40, U. P. 
Agri. Relief Act (Local Act XXVIJ of 1934) 
because in my view the document in ques- 
tion is not a bond and ss. 39 and 40 deal 
with bonds. The second question as formu- 
lated by the learned Small Cause Court 
Judge however requires an answer for such 
a questions might arise in the case of loans 
taken by agriculturists. Section 40 runs as 
follows : - 

“40 (1) Notwithstanding anything contained in the 
Stamp Act, 1899, and the rules made under the 
Regis. Act, 1908, the stamp duty and the registra- 
tion and copying fees on bonds of value or amount 
not exceeding Rs. 3,000, executed by an agriculturist 
and registered under the Regis. Act, shall be as laid 
down in Sch. V. ; 

(2) If a bond isesecuted on a form printed under 
the authority of the Local Govt., no copying fee shall 
be leviable for making a copy or a note of the bond 
in the books prescribed under the Regis. Act, 1908.” 

Schedule V contains the scales mentioned 
in s. 40 and stamp duty, registration fee and 
copying fee are mentioned in tliree different 
columns as against bonds of particular valua- 
tion.. Under s. 39 every loan given after the 
date on which the U.P. Agri. Relief Act 
comes into force shall be evidenced by a 
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written document, but it is not provided 
that the document “must also be registered. 
If however the document is registered, the 
scale of stamp duty, registration fee and 
copying fee is mentioned in Sch. V. Did the 
Legislature intend to make a comcession in 
the case of stamp duty when the document 
was registered or did it make a concession 
in stamp duty even when the document was 
unregistered ? It is dangerous to speculate 
as to the intention of the Legislature and 
althcugh it may be permissible sometimes 
in order to obviate repugnancy to look into 
the intention of the Legislature, ordinarily 
Courts ought to give effect to the clear 
words of the statute. It may be-that the 
Legislature intended to provide for a lesser 
stamp duty and registration fee only if the 
*document was registered or it may be that it 
intended to provide for a lesser stamp duty 
even if tfe document was only stamped and 
not registered. It is ever so difficult to 
gauge the intention in a matter like this. 
The object of the U. P. Agri. Relief Act 
was undoubtedly to protect certain agri- 
culturists against the oppression of money- 
lenders some of whom are proverbially un- 
scrupulous and there can be no doubt that 
a written doument evidencing the loan 
would afford protection to agriculturists and a 
registered document might afford still greater 
protection and the benefit of Sch. V might 
have been intended to be given only in the 
case of written and registered documents, 
I decline to speculate into this matter any 
further and propose to answer question No. 2 
of the reference on the clear language of s. 40 
where the words are that 

“the stamp duty and the registration and copying 
fees cn bonds of value or amount not exceeding 
rupees three thousand executed by an agriculturist 
and registered under the Regis. Act shall be as laid 
down in Sch. V.” 

The plain meaning of these words is that 
the benefit of the schedule could be obtain- 
en only ifthe document was executed and 
registered under the Regis. Act and the 
benefit of lesser stamp duty could not be 
obtained if the document was only executed 
by an agriculturist and not registered. It 
is permissible in statutes to read “or” for 
“and” under certain circumstances, but I do 
not think that in the present case we can do 
this violence to the language. Section 39 
provides for a written document and cl. (4) 
says that 

“notwithstanding anything in the Stamp Act, 1899, 
no such written document as is referred to in sub- 
s. (1) shall require a stamp duty higher than that 
which would have been payable in respect théreof 


had ił not contained the details mentioned in sub- 
ss, (1) and (2),” ae: 
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and one would have -expected that if the 
stamp duty in the case of even unregistered 
documents was to have been lesser than the 
one mentioned in the Stamp Act a provi- 
sion to that effect would have been incor- 
porated’ either in cl. (4) or by the addition 
of another clause to s. 39. That was the 
appropriate place where the provision, such 
as is contended on behalf of the subject, 
should have occurred ; instead we find a 
composite provision contained in s, 40 and 
that can apply only if the document is exe- 
cuted and registered. For the reasons given 
above, in my view, the instrument is suffi- 
ciently stamped and this is my answer to 
the reference. 


Verma, J.—This is a reference under 
s. 60, Stamp Act (II of 1899) by the Court of 
Small Causes at Pilibhit which, having felt 
doubt as to the amount of stamp duty to be 
paid in respect of an instrument produced 
by the plaintiff in a suit before it, has drawn 
upa statement of the case and has submitted 
certain questions for the decision of this 
Court. 
tory at Pilibhit known as L. H. Sugar Fac- 
tory Ltd. For the purposes of its business, 
it needs sugarcane and, in order to arrange 
for its supply, it enters into contracts: with 
the cultivators of sugarcane. Moti, the de- 
fendant in the suit out of which this reference 
has arisen, was such a cultivator in villagé 
Beri Khera, Pargana and District Pilibhit, 
in the year 1936. On May 16, in that year 
Moti executed an instrument in favour of L. 
H. Sugar Factory Ltd. It is in respect of this 
instrument that the amount of the proper 
stamp duty has to be determined. It is neces- 
sary to reproduce the material portions of 
this instrument. It has been translated in 
the office of this Court and the extracts given 
below are taken from that translation : 

“I, the executant, by hypothecating, for the year 
1344 F., the sugarcane fields...... specified below...... 
which I have cultivated and produced have taken by 
promising to sell the said sugarcanes, a sum of Rs. 35 
in cash, as a peshgi (advance-money) on an interest 
payable at the rate of..... and for such sums as 1 will 
take in future, I shall abide by the following terms: (1) 
that......0.....shall supply, from the time of the start 
up to the finish of the work inthe karkhana, cay whole 


and the part of the sugarcanes...... CA MEI C I TTT 
(4) that 1........ shall be entitled to receive...... price 
thereof (the sugarca supplied) according to the pres- 


alibed_rafe.,......... (vu) that, whenever necessity will 
dictate, I, the executant, shallin addition to the zare 
peshgt {advance money) aforesaid, continue to take 
und- r receipts, further sums from the said creditor, the 
sggregate amount whereof will come to Rs. 100 and all 
the sugarcanes shall stand hypothecated for the entire 
munglaba (amount advanced) aforesaid, and the price of 
the sugarcanes supplied will beset off against the total. 
mutalaba-zare peshgi nd taken under receipts afore- 
said, and heintere-t hereon, which under this contract 
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is payable by meup tothe time of the supply of the 
sugarcane; that if, after the mutelaba aforesaid, has 
been set, off a surplus amount payable tome by the’said 
creditor on account of price. of sugarcanes be found to 
have accumulated, I, the éxeutant, shal! on demand 
take it interest free; and I shall pay up the mutalaba 
if any, found due by me to the said creditor when the 
accounts will we squared after the end of the work in 
the karkhana, and in case of default I shall pay inte- 
rest thereon......... (6) that the quantity of the hypothe- 


wanes (3) that I, the executant, shall after this contract 


testad by three witnesses. It is not registered 
The suit giving rise to this reference was 
brought on May 11, 1939,*by L. H. Dugar- 
cane Factory Ltd. against Moti in the 
Court of Small Causes at Pilibhit for the re- 
covery of a sum of Rs. 35, together with 
Rs. 12-4-0 as interest, total Rs. 47-4-0, on the 
allegation that Moti had neither Supplied the 
sugarecane nor repaid the sum o Rs, 35 
which he had taken as an advance, The ins- 
trument dated May 16, 1936, executed by the 
defendant in favour of the plaintiff, was, as 
already stated, produced by the plaintiff in 
support of the claim. The office of the Court 
of Small Causes reported that the instrument 
required a stamp of the value of four annas 
and that consequently the document was in- 
admissible in evidence until the deficiency of 
twoannas in the stamp, together with a 
penalty gf Rs. 5, had been made good. The 
Counsel for the plaintiff contested this report 
and, after hearing his arugments, the-Court 
of Small Causes drew upa statement of the 
case and referred it to this Court. The mat- 
ter originally came up before a Bench of 
three Judges, as required by s. 57, sub-s. (2), 
Stamp Act, and that Bench found it neces- 
sary to refer it to a larger Bench. Mr.Q.9. 
Pathak has appeared for the Sugar Factory 
and the Advocate-General has appeared for 
‘the Crown. There has been no appearance 
on behalf of Moti. - 

In order to determine the amount of duty 
with which the instrument in question is 
chargeable, it is necessary to determine the 
precise nature of the instrument. In my 
opinion this instrument has three charac- 
teristics. Firstly, itis an agreement by the 
defendant to sell to the plaintiff the whole 
crop of the sugarcane grown by the defen- 
dant in certain fields in a particular year for 
a certain price, and certain terms agreed 
upon between the parties as to’ delivery and 

“the payment of price are embodied in the 
deed, Learned Counsel are'agreed that the 
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instrument does possess this characteristic. 
Secondly, it embodies a mortgage of the 
sugarcane cropin lieu of an advance taken 
by the executant at the time of the execu- 
tion of the deed and of certain future ead- 
vances. There is-no controversy about this 
characteristic also. Thirdly, ™ embodies 
a transaction which amounts tó a “bond” 
within the meaning of that expression as 
defined in s. 2 (5), Stamp Act." There is con- , 
siderable controversy on this point. The’ 
question that arises for consideration is 
whether s. 6, Stamp Act, is applicable or 
not, and in either case, what is the duty 
with which the instrument is chargeable. 

The argument of Mr. Pathak, in a nut- 
shell, are these. He urges that that portion 
. of the instrument, which embodies an agree- 
ment to sell the sugarcane crop comes with- 
in the exemption laid down in cl. (a) under 
the heading ‘“‘exemptions” in Art. 5 of Sch. I, 
Stamp Act. 
is therefore not applicable. The next argt- 
ment is that the instrument does not amount 
foa “bott” at all and that therefore Art. 15; 
is* not applicable. The contention then is 
that thus only that portion of the instru- 
ment which evidences a mortgage of the 
sugarcane crop remains ‘and that the duty 
already paid is sufficient under Art. 41 (b), 
asthe sum secured® according to Mr. Pathak, 
does not exceed Rs. 100. Tt i is next ar cued 
that, even ifthe instrument does amount to 

a “bond” Art. 15 does not’ apply as that 
a learned Counsel contends, is 4 
“vesiduary” arti¢le, and that therefore 
Art. 41 alone remains to be applied. The 
contention is.:that no question therefore 
arises as tothe application of s. 6 of the 
Act. It is further argued that, even if 
Art. 15,is not a “residuary” article in the 
sense contended for by learned Counsel, 
Art. 15 is excluded by the provisions of 
s. 40, U. P. Agri. Relief Act (U. P. 
Act XXVII of 1934) asthe executant, Moti, 
15 admittedly an “agriculturist”’ within the 
meaning of that Act. 

It is urged that the stamp duty on that 
portion of the instrument which amounts 
to a “bond” will therefore be regulated by 
Sch. V, U. P. Agri. Relief Act. The argu- 
ment is that Sch. V, Agri. Relief Act, must 
be taken, by virtue of the provisions of 
that Act, to be substituted for Art. 15 of 
Sch. I, Stamp Act, so far as that portion 
of this particular instrument whieh is a 
"ong? is concerned. It is next argued that 
s.6, Stamp Act, must therefore be applied 
to these circumstances, that is, on the foot- 
ing that one part of the instrument is not 
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The contention is that Art. 5- 
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chargeable with duty. at all, another part 
of the instrument is chargeable with duty 
under Art. 4l (b), Stamp Act, and the 
third part is chargeable with duty in ac- 
cordance with col. 2 of Sch. ¥, U, P. Agrr- 
As already stated Sccording 
to Mr. Pathak the amount or value of the 
“bond” in this instrument does not exceed 
Rs. 100. So it is pointed out that the stamp 
duty provided for a “bond” of the value 
in col. 2 of Sch. V, U. P. Agri. Relief Act, 
is annas two and that the stamp duty 
chargeable under Art. 41 (b), Stamp Act. 
for every sum secured not exceeding 
Rs. 100 is also two annas. It is therefore 
argued thatthe two duties being the same, 

only one duty of two annas can be levied 
an consequence of the provisions of s. 6, 

Stamp Act, and that that duty having been 
paid on tae instrument, it must be held to. 
be sufficiently stamped. 

I shall deal with the arguments of Mr. 
Pathak in the order in which they are given 
above. Jam unable to acceptthe argument 
that the exemption laid down in Art. 5 of 
Sch. I, Stamp Act, can be applied to the in- 
strument before us, The portion of that 
article with- which we are concerned runs 
thus: “Exemptions. Agreement or memo- 
tandum of agreement : (a) for or relating to 
the sale of goods or merchandise exclusive- 


ły...” Mr. Pathak contends that the word 
“exclusively” qualifies “goods or merchan- 
dise.” He therefore argues that the agree- 


ment in the present case being to sell certain 
goods alone (namely the sugarcane crop), 
and to sell nothing else, the exemption is 
applicable. The argument in my opinion is 
not well founded. The word “exclusively” 
is an adverb and cannot qualify a noun. In 
my judgment, what it qualifies here is the 
preposition “for” and the participle “‘relat- 
ing,’ or the phrase “for, or relating to, the 
sale of” introduced by the preposition and 
the participle, all of which it can qualify 
under therules of grammar. In other words, 
the exemption will apply only if the instru- 
ment is so framed as to amount to a mere 
agreement to sell (goods or merchandise) 
and has not got any other characteristics. 
As already stated, the. instrument before us 
does possess more than this one charac- 
teristic. Learned Counsel concedes that it 
has at least one more characteristic, namely 
the mortgage of the sugarcane crop. That 
being so, the instrument before us is not in 
my opinion, covered by the exemption which 
is sought to be applied. Even if the péint 
weré res integra, I would have arrived-at 
this conclusion on the language of the ex- 
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-emption clause relied upon-by Mr. Pathak 
and quoted above, My conclusion however 
is supported by high duthority in this Court, 
namely, the decision of a Bench of ethree 
Judges in Reference under the Stamp Act 


There’ has been some discussion at the 
Bar as tô the portion of the judgment in 
that case which is applicable to the case 
before us. The reference in that case was-in 
respect of three seperate instrumentsewhich 
were independent of one another, and the. 
judgment deals with each instrument sepa- 
rately. It seems to me however that the 
portion of the judgment that deals with 
document No. 1 is the only portion which 
is applicable to the instruments which we 
have to consider Of the three instruments 
in that case, the one which is described as 
document No. 1 in that judgment is the onty 
one which is practically identical with the 
instrument before us. In my Opinion, the 
portions of the judgment in that case which 
deal with the second and the third instru- 
ments can be of no assistance for the purpo- 
ses of the case before us as those instru- 
ments were materially different from the one 
which we have to consider. , The judgment 
of the Madras High Courtin Kya v. Maho- 
med (4), also supports the wiew that the 
instrument in question cannot be brought 
within the purview of the exemption in 
Art. 5 of Sch. I, Stamp Act. My conclu- 
sion therefore is that the exemption laid 
down in Art.5 of Seh. I, Stamp Act, does 
not apply to’ the instrument in question 
and that the instrument in question is 
chargeable under Art. 9. 

Coming now to the next point, 1 agree 
with those of my learned brothers who hold 
that one of the characteristics of the instru- 
ment before us is that of a ‘bond,’ and that 
the argument of Mr. Pathak to the contrary 
is not well founded. It is unnecessary to 
repeat the reasons which have been given 
at length in the judgments of those of my 
learned brothers who have arrived at 
that conclusion. I may ‘however point out 
thatthe view that the instrument is also a 
‘bond’ is supported by the decision of this 
Court in the case mentioned .above, viz., 
Reference under the Stamp Act (7). I would 
also refer to tlie cases in In the matter of 
Gajraj Singh (3) and Reference'under s. 46° 
Stamp Act (1), the decision on the first of 
the two documents dealt with in that case; 
andin In re Ralli Bros. (2). 


(7) 58 A 1083; 163 Ind. Cas. 614; A 
al; 1988) A L J1185; 1936 ALR 
(S B). 


I R 1936 All. 
616;9RA 44 
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The next argument of Mr. Pathak, name- 
ely that Art. 15, does not apply, even if the 
instrument is held to come within the defi- 
nition of “bond” inasmuch as Art. 15 isa 
‘residuary’ article, is alsonot in my opinion,’ 
well founded. The asgument is that if any 
pottion of an instrument comes within any 
article of Sch. I, Stamp Act, other than 
Act. 15,¢th® latter article cannot apply even 
to that portion of the instrument which 
does amount to a ‘bend’ and to which that 
article would otherwise be applicable. In 
my judgment, there is nothing in Art. 15 
which can justify such a wide proposition., 
If the intention of the Legislature had been 
what Mr- Pathak contends it to be, there 
was no necessity forthe words “mot being a 
debenture (No. 27) and.” The Legislature 
would not also have added the footrote: 
see Administration Bond (No. 2), Bottomry, 
Bond (No. 16), Customs Bond (No. 26), In- 
demnity Bond (No. 34), Respondentia Bond 
(No. 56), Security Bond (No. 57).” The 
phrase “not being otherwise provided for” 
qualifies the word - “bond” with which the 
article begins. Thus, omitting the paren- 
theses, we have: “bond, not being other- 
wise provided for...” So what is speken 
of here as “not being otherwise provided 
for by this Act, or by the Court Fees Act, 
1870” is a “bond as defined by s. 2 (5).” In 
other words—apart from the case of a ‘de- 
benture’—before an *instrument, which 
comes within the definition of “bond” given 
in s. 2 (5), can be excluded from the opera- 
tion of Art. 15, which is the general arti- 
cle for ‘bond,’ it must be shown that it is 
one of those ‘bonds’ which are provided for 
as such either by theStamp Act or by the 
Court Fees Act, 1870. Article 15 isa resi- 
duary articlein this sense, but not, in my 
judgment, in the wide sense urged by Mr. 
Pathak. Reliance has been placed on the 
decision ofa Full Bench of the Calcutta 
High Court in In re Reference from the 
Munsiff, 4th Court, Habiganj (8). It has 
been observed in the judgment in that case 
that 


“Article 15 is of a residuary character intended for 


bonds which cannot be assigned to any other of the 


articles of the Stamp Act...” 

Ifthe learned Judges intended to hold 
that Art. 15 is a residuary article in the wide 
sense contended for by Mr. Pathak, I can 
only say, with profound respect, that Lam 
unable to agree. Mr. Pathak has also relied 
on a similar observation made in the judg- 
ment of this Court in Reference under the 
Stamp ‘Act (7), which has already been 

(8) 530 101; 89 Ind. Cas. 289; ATR 1925 Cal. 906; 
42 OL I5;290 W N 851 B). i 
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referred to. , That observation is contained 


-in that part of the judgment which deals, 


with the third instrument which was the 
subject of the reference in that case. A peru- 
sal of the judgment willshow that that instru- 
ment was an agreement to sell sugarcane, 
pure and simple, and did not come within 
the definition of ‘bond’ at all, as the under- 
taking to deliver the sugarcane wąs “‘Inci- 
dental or merely ancillary to the obligation 
to sell.” Thatbeing so, no question of the 
application of Art. 15 ever arose and the 
observation relied upon ig clearly an obiter 
dictum. In any event, as I have said 
above, I am, with great respect, un- 
_ able toagree with such an interpretation 
of Art. 15. Furthermore, it seems to me that 
the method followed by Mr. Pathak of deal- 
ing with the instrument in question piece- 
meal, and assigning one part to one provision 
of the law, anothef part to another provi- 
sion of the law anda third part to a third 
provision of the law, and then- urging that 
the instrument is free from duty cr that 


. the duty already paid is sufficient, is not’ 


sound. The document must be looked at as 
a whole. Jnow come to the last point raised 
by Mr. Pathak, namely the one based on 
s. 40, U. P. Agri. Relief Act. That section 
runs thus : 
“(1) Notwithstanding anything contained in the 
Stamp Act, 1899, and the rules made under the Regis: 
Act, 1908, the Stamp duty and the registration and 
copying fees on bonds of v4lues or amount not exceeding 
rupees three thousand, executed by an agriculturist 


and registered under the Regis. Act, shail be as laid 
down in Sch. V. 


(2) If a bond is executed on a form printed under 
the authority of the Local Govt. no gopying 
fee shall be leviable for making a copy or note of the 


ne in the books prescribed under the Regis. Act, 
1 “ae bi 


The argument, put briefly, is that the 
word “and” in the phrase “executed by an 
agriculturist and registered...... ” should - be 
read, not as “and” but as “or.” It is 
urged that it is a recognized principle of in- 
terpretation of statutes that ‘for should be 
substituted for “and”, and vice versa, if it 
is necessary to do soin order to give effect 
to the real intention of the Legislature. As 
to the intention of the Legislature, -it is 
argued. that the object of this piece of legis- 
lation was to give relief to “agriculturists,” 
and that the Legislature could not there- 
fore have intended to impose on “agricul. 
turist” the additional burden of having to 
get the document registered before they 
could obtain such benefits as Sch. V of the 
Act purports to confer upon them. It is 
pointed out that the Legislature had already 
imposed a burden on “agriculturists” by 


`v 
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s. 39 of the Act, in that it made the execu- 
tion of a document compulsory before they 
could obtain any benefit under the Act, and 
itis yrged that the Legislature could not 
have intended to impose a further burden. 
The argument is that the execution of a 
document would involve the ‘‘agriculturists’’ 
in the expenditure of some money. There 
are several answers to this argument. In 
the first place, the argument is self contra- 
dictory. The moment it is admitted—as it 


has to be admitted—that the Legislature 


by s 39 has imposed a burden which did not 
exist before, by insisting that every loan 
given after the date on which the Act comes 
into force shall be evidenced by a written 
document, the argument based on “relief” 
is destroyed. The Legislature must clearly 
have had ‘some object in insisting upon 
transactions of loan entered into by “‘agri- 
culturists’” being reduced to writing. One 
apparent obfect that suggests itself is that 
the existence of a document would safe- 
guard the debtors against false claims being 
put forward by unscrupulous and dishonest 
creditors, That being so, is there anything 
strange in the Legislature Intending that 
the document should also be registered ? 
That registratidn will considerably streng- 
then the safeguard which the Legislature 
intended to provide cannot be denied. In 
the second place, Lam unable to appreciate 
the argument based on the intention of the. 
Legislature to give “relief” to “‘agricul-, 
turists.” Can it be suggested that the inten- 
tion of the Legislature, when they placed 
the U. P. Agri. Relief Act on the statute 
book, was that in future “agriculturists’ 
would have to pay for nothing at all? For 
that, to my mind, is what Mr. Pathak’s argu- 


. ment would amount to. 


In the course of the arguments if was 
suggested that the very name of the Act 
shows that the intention of the Legislature 
was to give ‘relief to ‘agriculturists.’ The 
assumption underlying this suggestion is so 
manifestly untenable that I shall content 
myself by pointing out that the intention 
of the Legislature, as appears from the Act. 
itself, was “to make provision for the relief 
of agriculturists from indebtedness.” Ib was 
not and could not have been, the intention 
to bring into existence a class of persons 
who could obtain everything for nothing. — 
It is also noteworthy that the Legislature, 
recognizing that it was imposing an addi- 
tional burden on “agriculturists” by insist- 
ing that every transaction of loan entered 
into by them should be reduced to writing,f/ 
did what it considered necessary for mint: 


1941 


mizing that burden by enacting sub-s. (4) of 
s. 39. Similarly, it seems to me, the Legis- 
lature, recognizing that by requiring regis- 
tration of the document before Sch. V ofthe 
Act could be taken advantage of, it was im- 
posing another burden, did what it consi- 
dered necessary to minimize that burnen 
by enacting sub-s. (2) of s. 40, by which it is 
provided that if a bond is executed on a 
form printed under the authority of the 
Local Govt. no copying fee shall be “levi- 
able. The very fact of the enactment of 
sub-s. (2) of s. 40 shows, in my opinion, that 
the intention of the Legislature was that 
not only must transactions of loan entered 
into by “agriculturists” be evidenced by a 
written document, but that those documents 
must also be registered, before advantage 
could be taken of Sch. V of the Act, 5 

It has also been urged by Mr. Pathak 
that if his argument is not accepted an ano- 
maly would result Inasmuch as the total 
of the columns headed “stamp duty” and 
“registration fee,” to say nothing of the last 
column ‘‘copying fee” in Sch. V, U. P. Agri. 
Relief Act, in the case of bonds exceeding 
Rs. 500 in value, comes to more than the 
stamp duty laid down in Art. 15 of 
Sch. I, Stamp Act. But thisisnot in my 
opinion, a correct way of looking of the 
matter. Article 15, Stamp Act, lays down 
only the stamp duty. For purposes of com- 
parison, it is only col. 2 of Sch. V, U. P. Agri. 
Relief Act, namely the one headed “stamp 
duty,’ which should be looked at. Fur- 
thermore, it may well be that the Legisla- 
ture thought that those ‘agriculturists’ who 
possessed sufficient credit to be able to 
borrow more than Rs. 500 should before they 
could take advantage of Sch. V, pay a duty 
which is proportionately somewhat higher 
than the duty paid by those who borrow 
smaller amounts. It is not without signifi- 
cance that whatever benefit is intended to 
be conferred by Sch. V, Agri. Relief Act 
is confined to bonds of the maximum 
amount of value of Rs. 3,000. Lastly, even if 
an anomaly exists and it is open to doubt 
whether the consequence pointed out by 
Mr. Pathak was contemplated when the Act 
was passed, this Court can only construe 
statutes as they stand and, as was observed 
by Sir Lawence Jenkins in In re Ralli Bros 
(2), “if amendment be needed it must be by 
the Legislature.” : 

My conclusion therefore is that the inten- 
tion of the Legislature in enacting ss. 39 and 

, U. P. Agri. Relief Act, was not only 
tht the transaction of loan must be evi- 
denced by a written document, but also that 
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the document should be registered before 
Sth. V, Agri. Relief Act, could be made 
applicable to bonds executed by agriul- 
turists. The argument that it is necessary to 
substitute the word “or” for the word “and 
in the phrase “exectlted by an agricul- 
turist and registered” in s. 40, Agri. 
Relief Act, does not therefore arise. As 
has already been stated, the instrument be- 
fore us is not registered. Section 40. U. 
P. Agri. Relief. Act, cannot therefore in my 
‘opinion, apply to its Further I may add 
that in my opinion the argument of the 
learned Advocate-General, that s. 40, U. P. 
Agri. Relief Act, is applicable only to bonds 
simpliciter and not to instruments which 
possess other characteristics also, is not wtth- 
out force. As I have held that the instru- 
ment in question does not come within s. 40, 
U. P. Agri. Relief Act, iteis not necessary 
to consider the validity of the argument that 
s. 6, Stamp Act, should be applied after 
holding that the instrument is governed, not 
by Art. 15 of Sch. I, Stamp Act, but by s. 40 
and Sch. V, U. P. Agri. Relief Act. It 
seems to me however that this argument 
ignores the word “thereunder” whith occurs 
in the phrase “where the duties chargeable 
thereunder are different” in s. 6. It now 
remains to determine the amount or value 
secured by the instrument in question before 
the answer to the reference can be arrived 
at. The relevant portion of the instrument 
is para. 5 which I have quoted at the in- 
ception of this judgment It will be conve- 
nient briefly to reproduce here the essential 


words. elhey are : a 

“..L.....9hall, in addition to the zare peshgi 
(advance money) aforesaid, continued to teke, under 
receipts, further sums...... the aggregate amount where- 
of will come to Rs. 100 and all the sugarcanes shall 
stand hypothecated for the entire mutalaba (amount 
advanced) aforesaid, and the price of tho sugarcanes 
supplied will be set off against the total mutalaba 
ere zare peshgt and taken under recerpts......atore- 
said...... and I shall pay upthe mutalaba, if any, found 
due by me...... j | A 

The word ‘whereof’? in the opening por- 


-tion of this passage can, in my opinion, only 


refer to “further sums,” and to nothing else. 
Thus, the maximum of Rs. 100 was laid down 
for the future advances alone and did not 
include the sum of Rs. 35 already borrowed. 
The words and phrases which I have under- 
lined (here italicized) in the passage repro- 
duced above seem to me further to put the 
matter beyond doubt. My opinion therefore 
is that the amount or value secured by this 
instrument is Rs. 135. The duty chargeable 
under Art.13 ona bond of that amount or 
value, being higher than the duty leviable 
under Art. 41 in respect .of a mortgage of 
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sugarcane erop to secure that sum and the 
duty laid down in Art. 5, is the proper duty 
with which the instrument in question is 
chargeable. I would answer the reference 
accordingly. 

Mulla, J.—This is a reference under 
s. 60 (1), Stamp Act, IT of 1899, by the leafned 
Judge of the Small Cause Court at Pilibhit 
It relates to a document dat&deMay 16, 
1936, executed by a cultivator of sugarcane 
in favour of a sugar faetory. The document 


in question is apparently a memorandum of: 


the various terms of an arrangement arrived 
at between the parties. The true nature and 
Scope of this document isa vital question 
which arises for consideration in this refer- 
ence. The extraordinary importance of the 
question arisés from the fact that a very 
large number of documents of very nearly 
the same character has already been exe- 
cuted all over the province and the decision 
in the present case will govern not only 
those cases but also others that are bound 
fo arise in future. Any decision one way ar 
‘ the other will obviously affect the revenues 
of the province to an appreciable extent. 

In order to clear the ground for a dis- 
cussion of several.important questions of 
law which arise in this case it is necessary 
to set out the terms of this document in 
some detail. The document begins-with a 
Statemen‘ on the part of the executant that 
he was mortgaging the whole of the sugar- 
cane crop of a specified plot of land in 
consideration of a sum of Rs. 35 which he 
had previously received by way of advance 
from the mortgagee in connection with an 
agreement to sell the sugarcane crop arrived 
at between the parties. The property in ques- 
tion was offered asa security not only for 
the amount already mentioned but also for 
any future sums that were to be received by 
the mortgagor under the agreement. The 
document then goes onto set ont the terms 
of the agreement in eight separate para- 
graphs, 

In para. 1 the executant undertakes to 
supply the whole of the mortgaged crop 
subject to the condition that it will not be 
less than a certain quantity to be fixed 
between the parties at a certain time and 
all the expenses of transport from the field 
to the weighing machine of the mortgagee 
were to be borne by the executant himself. 
It is further provided in this paragraph that 
from the béginning to the end of the season 
during which the sugarcane factory will 
continue to run the executant will supply 
sugarcane in accordance with a certain 
amount fixed by the mortgagee for each 


L. H. SUGAR FACTORY, PILIBHIT V. MOTI (ALiL.) 


195 10 


day. Paragraph 2 does not contain any 
material condition and sets out only an 
agreement on the part of the executant that 
if tke sugar factory was not working on any 
particular day for some reason or another 
he would not carry sugarcane to the factory 
on that day for being weighed and shall not 
have it peeled provided he is given one day’s 
notice. In para. 3 the executant undértakes 
to supply sugarcane of a specified quality 
and na specified condition and on his fail- 
ing to do so the mortgagee would be entitled- 
to refuse the supply. Paragraph 4 lays down 
that the executant will obtain a sarkhat 
from the mortgagee for the amount of sugar- 
cane supplied by him and will be entitled 
to recelve payment for it at the Govt. rate. 
In para. 9 which is of considerable im- 
portance .for the purpose of deciding a point 
which arises for consideration in the case 
the execufant states that in addition to the 
above-mentioned amount received by him 
by way of an advance he would continue to 
take further sums of money from the mort- 
gagee the aggregate of which will not exceed 
Rs. 100 and the sugarcane crop will remain 
hypothecated for the whole of the amount 
thus received by him from the mortgagee. 
Jt is further provided in this paragraph that 
the amount due to the mortgagee shall be 


„deducted from the price of the sugarcane 


supplied by the executant from time to time 
under the agreement. Lastly, it is provided 
that there will be an accounting between 
the parties and the executant will be entitled 
to receive any money due to him as the 
price of the sugarcane supplied by him to 
the mortgagee after deduction of the money 
due to the mortgagee and in the alternative 
he will be bound to pay any money found 
due to the mortgagee after the deduction of 
the total price of the sugarcane supplied by 
him. Paragraph 6 contains a very significant 
statement on the part of the executant to 
the effect that he had sold the crop which 
he had mortgaged as stated previously in 
the document with an undertaking that the 
total quantity of the crop to be supplied by 
him would not be less than the minimum 
fixed under para. 1 and that he shall be 
liable to a penalty if the supply made by 
him fell below such minimum. Paragraph 7 
contains an assurance given by the execu- 
tant that the crop which he had mortgaged 
was not the subject of any previous transfer 
and that he had obtained money from the 
mortgagee on that assurance and would be 
liable to prosecution for cheating if that as- 
surance turned out to be false. Paragraph 

also embodies a very important statement 
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on the part of the executant to the effect 
that after the execution of the document 
he will have no right of ownership in the- 
crop which he'had mortgaged and will fur- 
ther be responsible for cutting the crop and 
for trangporting it to the weighing machine 
of the mortgagee at his own expense in 
accordance with the agreement. It was 
further provided that in the event of his 
failing to do so the mortgagee woyld be 


entitled to get the crop cut by his own ser-. 


vants and to recover the costs of doing so 
from the executant. 

The document in question is attested by 
three witnesses and has been scribed on a 
printed form which has been affixed to an 
impressed sheet bearing a stamp of two 
annas. When this document was produced 
In the Court of the learned Small Cause 
Court Judge of Pilibhit an objection was 
taken by the office on the ground that it was 
insufficiently stamped inasmuch ‘ as: it 
amounted to a bond within the meaning 
s. 2 (5), Stamp Act, and was at the same 
tıme an instrument falling within the pur- 
view of Art. 40, of Sch. I, Stamp Aci, relat- 
ing to mortgage deeds so that s. 6, Stamp 
Act, which provides for instruments falling 
within two or more descriptions, came into 
operation and the instrument in question 
was chargeable with the higher auty pres- 
eribed by Art. 15 of Sch. I. On behalf of the 
plaintiff who had produced the document 
14 was contended that it fell entirely within 
the purview of Art. 41 of Sch.I, Stamp Act, 
which deals with mortgage of a crop and 
had consequently been properly stamped 
having regard to the amount of the sum 
secured by it. It was conceded that the 
document in question evidenced also an 
agreement to sell sugarcane crop, but it was 
pleaded that so far as that character of the 
instrument was concerned, it fell within ex- 
emption (a) to Art. 5 of Sch. I which deals 
with ‘agreement or memorandum of an 
agreement. The contention was that the 
part of the instrument evidencing an agree- 
ment to sell sugarcane crop was an agree- 
ment or memorandum of agreement for or 
relating to the sale of goods or merchandise 
exclusively. On this basis it was argued 
that the instrument in question was not 
chargeable with duty under two different 
articles of Sch. I and consequently s. 6 of the 
Act did not come into operation and the 
instrument had been rightly stamped under 
Art. 41. 

The learned Small Cause Court Judge 
adriyed at the conclusion that the plaintiff's 
contention was not sound and the instfument 
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AN question amounted to'a bond within the 


meaning of s. 2 (5) of the Act and was 
chargeable with duty as such under Art. 
19 0f Sch. I. He found however thate the 
matter was not quite free from doubt and he 
hag therefore referred the following question 
to this Court: 

‘‘Whetherethe instrument dated May 16, 1936 is 
a bond as‘defined under s. (2) (5), Stamp Act, charge- 
able with the duty provided for under Art, 19, Sch. I 
of that Act or is it an agreement for or relating to sale 
of goods or merchandise exclusively covered by Ex- 
emption (a) of Art. 5 of ‘Sch. 1?” 

Another point also arose for consideration 
in connection with the instrument in ques- 
tion which is the subject of another ques- 
tion referred to this Court by the learned 
Judge. Itis admitted that Moti, the execu- 
tant of the document, is an agricultgirist 
within the meaning of s. 2, U. P. Agri. 
Relief Act (Act XXVII of 1934). It was conten- 
ded on behalf of the plaintiff that even if the 
instrument in question is held to be a bond 
within the meaning of s. 2 (5) of the Act 
still it being a bond executed by an agri- 
culturist the question of the proper stamp 
duty payable on it must be governgd by s. 40, 
U. P. Agri. Relief Act, which runs as fol- 
lows : i 

“Notwithstanding anything contained in the Stamp 
Act, 1899, and the rules made under the Regis. Act, 
1908, the stamp duty and the registration and copying 
fees on bonds of value or amount not exceeding 
Rs. 3,000, executed by an aggiculturist and registered 
under the Regis. Act, shall be as laid down in 
Sch. V.” i 

It may be noted here that the instrument 
in question has not been registered but it 
was cqntended that so far as the stamp 
duty payable on it was concerned, Sch. V, 
U. P. Agri. Relief Act, was. applicable and 
the stamp duty actually paid on the instru- 
ment was in accordance with that schedule. 
The learned Small Cause’ Court Judge is of 
the opinion that this contention is not sound 
because the instrument in question has not 
been registered and consequently Sch. V, 
U. P. Agri. Relief Act, is not applicable to 
it. On this point, however, different views 
have been expressed by different Judges of 
the Subordinate Courts and hence the learn- 
ed Small Cause Court Judge has considered 
it necessary to refer the matter to this Court 


in the following terms : 

“If it is a bond, whether the duty chargeable is that 
provided for under Art. 15 of Sch. I, Stamp Act, or that 
provided for under Sch. V, U. P. Agri. Relief Act, 
even though theinstrument is not, registered, it being 
admitted that the executant is an ‘“‘agriculturist’’ 
within the meaning of the term unders. 2 (1), U. P. 
Agri. Relief Act,” A : 

The first question for consideration obvi- 
ously is: What isthe true nature and scope 


of the instrument in question? The essen- 
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been set out above, and looking to those 
terms I am definitely of the opinion that 
the instrument has two separate and inde- 
pendent characters. In my judgment, it ‘is 
priminarily an agreement by the cultivator 
to sell his sugarcane crop to the sugar fac- 
tory. He was anxious to sell hise crop and 
the sugar factory was equally anxious to 
obtain it. It was, however, necessary for 
him to get some money for growing the crop 
and he could acquire it efther by taking a 
loan from the factory itself or from some in- 
dependent creditor. The former alternative 
was obviously convenient to both parties. 
The Joan was accordingly taken and it was 
secured by a mortgage of the crop. This 
transaction has given the instrument its se- 
condary though entirely independent charac- 


ter of a hypothecation of crop for securing 


the payment of a loan. The instrument has 
thus a dual character and it is not possible 
to contend that anyone of the two characters 
which it exhibits is its fundamental character 
and all the stipulations contained in it are at- 
tributablegto that character as subsidiary pro- 
visipn or auxiliary provisions. The delivery of 
the crop in a certain specified manner and on 
certain specified conditions may be attribut- 
ed to the agreement to sell, but that cannot 
be said of the provision for hypothecating the 
crop. Similarly, the aypothecation of the crop 
may be deemed to be a subsidiary provision 
to the transaction of loan but it is entirely in- 
dependent of the agreement to sell. We have 
to bear in mind this dual character of the 
instrument and ther to consider the f&ct that 
itis attested by witnesses and contains two 
separate undertakings by the executant first- 
ly an obligation to pay money and secondly 
an obligation to deliver the sugarcane crop. 

Now, the question which arises for considera- 
* tion is whether an instrument like the one 
that we have before us which has two: sepa- 
rate’ and independent characters which is 
attested and by which the executant obliges 
himself to pay money to the sugar factory 
and to deliver the sugarcane crop does or 
does not fall within the purview of “bond” as 
defined by s. 2 (5), Stamp Acti. Section 2 (5) 
runs as follows : 

“Bond” includes ; (b) Any instrument attested by a 
witness and not payable to order or bearar, whereb y a 
person obliges himself to pay money to another ; and 
(c) any instrument so attested whereby a person '‘obliges 
himself to deliver grain or other agricultural produce to 
another.” 

In my judgment one has only to- read this 
section in.order to hold that tHe document 
in question falls within its purview. The 
agrument on behalf of the plaintiff is that a 
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part of the instrument amounts only to an 
agreement to sell-goods or merchandise ex- 
clusiyely with the ancillary condition that 
the goods shall be delivered in a particular 
condition and in a particular manner. Being 
such an agreement, it falls within exemption 
(a) to Art, 5 of Sch. I, Stamp Act. The re- 
maining part of the instrument is entirely 
covered by Art. 41, of Sch. I, Stamp Act, 
which,deals with mortgage of a crop 
‘including any instrument evidencing an agresment to 
any mort- 
gage of a crop, whether the crop isor is notin exis- 
tence at the time of the mortgage.” 


In my judgment when a question arises as 
to wheter a certain Instrument does or does 
not fall within the purview of “bond” as de- 
fined by s. 2 (5) of the Act the instrument 
must be considered as a whole and it is not 
Permissible to divide it into several parts 
and then to assign each one of such parts to 
some other &rticle of Sch. I, of the Act. If 
the argument advanced on behalf of the 
plaintiff is accepted, we have to look at the 
instrument in question at first as an agree- 
ment to sell and again as mortgage of a crop 
and then to hold that some of the stipulations 
which it contains are subsidiary to its cha- 
racter as an agreement to sell and the rest 
to its character as mortgage of a crop. I see 
no justification for thus looking piecemeal at 
the instrument before deciding the question 
whether it does or does not fall within the 
purview of “bond” as defined by s. 2 (5) of 
the Act. Apart from this general considera- 
tion, I find that the agreement to sell in the 
present case is not covered by Exemption 
(a) to Art. 5, Sch. I, as contended .for by the 
plaintiff. The termsof the exemption are : 

“Agreement or memorandum of agreement : (a) for 
or relating to thesale of goods or merchandise exclu- 


sively, not beinga note or memorandum chargeable 
under No. 43.” 


- The latter part does not apply to the 
present case and all that we have to con- 
sider is whether the agreement to sell in 
the present case is an agreement or memo- 
randum of agreement for or relating to 
the sale of goods or merchandise exclusivey. 
It has been strenuously contended on be- 
half of the plaintiff that the agreement 
fulfils this condition because the . subject- ’ 
matter of the sameis nothing but goods. -It 
is argued that the word “‘exclusively” quali- 
fies only the two words “goods or merchan- 
dise” immediately preceding it. Apart from 
the fact that this interpretation is not 
consistent with the rules of grammar, it 
appears to me that it is wholly agaings 
the spirit of the provision. In my judg- 
ment the word “exclusively” must govern 
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the whole clause “relating to the sale of 
goods or merchandise”, It is not only an 
agreement for or relating to the sale of 
goods and merchandise along with some- 
thing else which is excluded by the language 
of the exemption, but also any transaction 
which combines in itself two separate 
characters, namely, the sale of goods or 
merchandise and their hypothecation. In 
the latter case itis clear tomy mind dhat 
the transaction cannot be ‘said to be an 
agreement or memorandum of agreement 
for or relating to the sale of goods or mer- 
<chandise exclusively. It relates not only to 
mhe sale of goods or merchandise, but also 
«to their hypothecation for securing a loan. 
fam therefore clearly of ihe opinion that 
«an instrument like the one we have before 
us which has a dual character cannot be 
«covered by Exemption (a) to Art. 5. This 
view receives strong support from e decision 
of the Madras High Court in Kya v. Mahom- 
med (4). Their Lordskips of the Madras 
High Court were concerned in that case with 
an agreement to sell some goods which 
contained also some stipulations relating to 
the payment of godown rent and fire insur- 
ance as also some relating to reference to 
arbitration. Their Lordships held that the 
stipulations in question were only collateral 
and subsidiary incidents relating tothe sale 
of the goods and the transaction evidenced 
tby the document before them was fundamen- 
ially only an agreement-for or relating to 
he sale of goods which was covered by 
Mixemption (a) to Art. 4. Their Lordships 
However laid down a test for seeing whether 
«an instrument does or does not fall within the 
wurview of that exemption in the following 
Kerms: 

“The test which should be applied is to see whe- 
her the document evidences only a transaction of 
sale or a sale and some other independent transac- 
ion, and if the former the number of subsidiary 
ttipulations if may contain cannot alter the nature of 
he transaction.” 

In that case their Lordships were not con- 
erned with an instrument having a twofold 
stharacter like the one we have before us and 
with due deference I find myself in entire 
igreement with the test laid down by them. 
Applying that test to the present case, I have 
10 hesitation in holding that the instrument 
n question, which evidences not merely an 
1greement tosell the sugarcane crop butalsoa 
nypothecation of the crop for securing a loan, 
cannot fall within Exemption {a)to Art. 5. 
The same view of the matter was taken by 
4 Special Bench of this Court in Reference 
undér the Stamp Act (7). In that case the 
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ment which displayed the same two-fold 
character which is exhibited by the docu- 
ment under. consideration and it was con- 
tended before them that it amounted to an 
agreement which fell within Exemption (a; 
under Art.. They repelled the contention: 
with the following observations which apply 
fully to thg present case: ` 


“We have considered the languagé of exemption 
(a) under Ar. 95, which exempts from duty an 
“agreement or memorandum of agresment for or- 
relating to the sale of goods or merchandise exclusively 
not being a ‘note’ or ‘memorandum’ chargeable under- 
No. 43.” It is clear that the document, taken as a 
whole, cannot possibly be considered to be a mere- 
agreement. All mortgages must be agreements first 
and mortgages afterwards. To this extent the deed 
in question is an agreement, but as an interest in 
property is created by the document, it is a mortgage 
and not merely an agreement. Similarly,.the stipula- 
tion which, as held by us, amounts to a ‘bond’ may 
be considered to be an agreement ig so far as the exe- 
cutant agrees to do something; but falling as it does. 
within the definition of a bond, it is something more. 
Apart from this, we do not think that the exemption 
already referred to applies to this case for the im- 
portant reason that it is not” ‘exclusively’ an agree- 
ment for or relating fo the sale of goods or mer- 
chandise in view of our finding that it is also a. 
combination of a mortgage of crops and a bapa.” 


It is clear therefore that the plaintiff's com- 
tention that a part of the instrument in ques- 
tion evidences an agreement to sell covered 
by Extemption (a) under Art: 5 falls to the- 
ground, and there is a clear authority of this 
Court in the case cited abeve to support the 
view that an instrument having a two-fold: 
character likethe present one must be deem- 
ed to be a bond within the meaning of s. 2 
(5), Stamp Act. In my judgment in any 
view of tht matter the.instrument in -question 
must fall within the purview of s. 2 (5), 
Stamp Act. Ifit is looked upon as an agree- 
ment to sell which is not covered by Exemp- 
tion (a) under Art. 5, the stipulation con- 
tained in it by which the executant under.. 
takes an obligation to pay money makes 
it a bond within the meaning of el. (b) of 
sub-s. (5) of s.2 of the Act, even though 
it may be conceded that the stipulation by 
which he obliges himself to deliver the 
sugarcane crop is subsidiary to the agree- 
ment to sell. On the other hand, if we 
look upon it as mortgage of a crop with an 
agreement to-secure the repayment of a 
loan, the stipulation by which .the exes- 
cutant obliges himself to deliver the- 
crop makes it a bond within the mean- 
ing of el. (c) of sub-s. (5) of s. 2 of the 
Act. I derive further support for my 
view from the dezision of a Full Bench of 
this Court in In the matter of Gajraj 
Singh (3), which was a reference by the: 
Board of Rev nne under s. 46, Stainp Act, T 
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-of 1879. In that case the document which 
the learned Judges had to consider was orfe 
executed by a grower of sugarcane whereby 
he, borrowed a sum of Rs. 25 as earnest 
money and covenanted to deliver to the 
lender ona certain date 21 maunds of rab 
upon which he wasto receive a profit of nine 
annas per maund over and aboye a price to 
be thereafter fixed at a mieeting of growers. 
He further covenanted as follows : 

“Tithe supply of the r&b be less than the fixed 
quantity,- and the money still remains due, then the 
‘said money thus due, including the profits, shall be 
paid at the rate of Re. 1 permaund; that in case of 
‘my not supplying the rab at all, or selling it at some 
other place, I will pay the whole amount ut once, in- 
-cluding the said profits.”’ 

As collateral security he hypothecated the 
‘produce ofa field of sugarcane the value 
‘Of which was not stated. Three learned 
-Judges held that it was a ‘bond’ within 
‘the meaning of s. 3 (4) (c) and No. 13 of 
Sch. I and with reference to the provisions 
-of s. 7 was chargeable with stamp duty 
solely asa bond under No. 13, the contract 
being a single one. The view that I have 


‘taken ig further fortified by two Full Bench: 


decisions, one of the Bombay High Court 
iA In re Ralli Bros (2), and the other of the 
Madras High Court in Reference under 
-8, 46 Stamp Act (1). Their Lordships -of the 
Bombay High Court had to consider an 
‘ordinary agreement for sale of cotton 
between two merchants which happened to 


be attested. It was conceded that the agree- ` 


ment fell within the purview of exemp- 
‘tion (a) under Art. 5, but it was held that 
Inasmuch as it was attested and eontained 
-and undertaking to ‘deliver agricultural 
produce it fell within the purview of s. 2, 
-sub-s. (5), cl. (c) of Act II of 1899 and was 
‘therefore chargeable with duty asa bond. 
In the Madras case the learned J udges 
were concerned with two promissory notes 
-one of which was ; 
both of which were attested. In the case 
-of the promissory note which was only 
payable to a particular person and not to 
bearer or order they held that it became a 
bond as defined in the Stamp Act in conse- 


‘quence of attestation. With regard to the’ 


other promissory note which was payable to 
‘order they held that it could not be a 
bond as defined in the Stamp Act obviously 
because the definition of bond in the Act 
expressly excluded an instrument payable 
‘to bearer or order. In both cases mere 
-attestation was deemed sufficient to convert 
an instrument ‘into a bond. “The view that 
I have taken is therefore fully supported 
by high authority and I have therefore 


se. 
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no hesitation in holding that the document 
in question must be deemed to fall within 
the definition of bond under Art. 2 (5), 
Stamp Act. 


It has however been contended on behalf 
of the plaintiffs that even if the document in 
question is held tobe a bond within the 
meaning of s. (5), Stamp Act, still it would 
not be chargeable as such under Art 19 
of Sch. I, Stamp Act, inasmuch as that 
article can be applied only when the trans- 
action evidenced by the document cannot be 
assigned to any other article of Sch. I. In 
support of this contention reliance is placed 
upon a Full Bench decision ofthe Calcutta 
High Court in In re Reference from the 
Munsiff, 4th Court, Habiganj (8). In tha 


„Case the learned Judges had to consider a 


security bond exechted by the next friend 
of minor, creditor upon an order made by 
the Court as a condition precedent to his 
withdrawing the decretal amount which 
had been deposited to the credit of the 
minor cdecree-holder. The bond in that 
case was stamped in accordance with Art. 6, 
Sch. II, Court Fees Act, and the question 
which arose for consideration was whether 
it was properly stamped or whether if 
should have beenstamped under the. Stamp 
Act. Now Art. 15 of Sch I, Stamp Act, 
which relates to bonds clearly provides that 
the article will not apply to a debenture or 
to an instrument which is otherwise provided 
for by the Stamp Act or by the Court 
Fees Act, 1870. The security bond which 
their Lordships of the Calcutta High Court 
had to consider in that case was held by 
them to fall clearly within the purview of 
Art. 6, Sch. IL, Court Fees Act. That find- 
ing was enough for holding that it was 
excluded by Art. 15, but their Lordships 
made some observations which undoubtedly 
tend toshow that in their opinion Art. 15 
wasof a residuary character intended for 
bonds which cannot be assigned to any 
other ofthe articles of the Stamp Act and 
are not provided for by the Court Fees 
Act. In Reference under the Stamp Act 
(7), to which reference has already been 
made, the learned Judges of the Special 
Bench made some observations in dealing 
with a document which was essentially 
differ nt in its principal features from the 
one which is now under consideration to the 
effect that 

“Article 15 does not apply as ex hypothesi it can apply 
only if such an agreement is not specifically provided 


for and thatas Art. 5 expressly deals with pin een 
of this description the operationof Art. 15is excluded,” 


On the basis of these cases the plaintiff's 
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contention is that the document in question 
falls partly under Art.5, and partly under 
Art. 41, and hence Art. 15, being of a wesi- 
duary character isnot applicable. Upon a 
careful consideration of this questton, 1 find 
myself unable to accept the plaintiff's con- 
tention. It my judgment, Art. 15, excludes 
only such instruments as are covered by any 
one of the categories of bonds mentioned in 
the note appended to the article, namely, 
Administration bond, Bottomry bond, Cus- 
toms bond, Indemnity bond, Respondentia 
bond and Security bond. It is noticeable that 
in describing bond as contemplated by Art. 
15, it is specifically provided that it should 
not be a debenture. There was no reason to 
make this specificationif the Legislature in- 
tended to exclude from the operation of Art. 
15, allinstruments which were otherwise pro? 
vided for by some other article of Sch. I, nor 
was it necessary to append any note to 
Art. 15, unless it was intended to indicate 
what other articles providing for some type 
of bond were to be found in the Act and 
were to be applied before Art. 15, came into 
operation. Jam further of the opinion that 
the plaintiff’s contention that Art. lə, 15 a 
residuary article in the sense that it cannot 
apply so long as the instrument to which it 
is sought to be applied falls under any one 
- of the other articles in Sch. I, is repelled by 
necessary implication by the two decisions 
of the Bombay and the Madras High Courts 
to which reference has already been made. 
As pointed out above, in the Bombay case 
the learned Judges had to deal with an ordi- 
nary agreement to sell goods between two 
merchants which was admittedly covered by 
exemption (a) under Art. 5, of Sch. I, but 
they held it to be a bond merely because it 
happened to be attested and thus fell within 
the purview ofs. 2 (5) (c) of the Act. It was 
never contended before their Lordships that 
Art. 15, was inapplicable because the docu- 
ment was covered by Art. 5. It is difficult 
to hold that their Lordships did not consider 
the question at all as to whether Art. 1D; 
would come into operation in sipte of 
the fact that the document which they had to 
consider admittedly fell within the purview 
of Art. 5, exemption (a). It was open to their 
Lordships to say that Art 15, could not “be 
applied inasmuch as it was a residuary arti- 
cle and the document which they had to con- 
sider was provided for by another article. It 
is true that no definite argument was ad- 
vanced before them that Art. 15, was a resi- 
Quary article, yet I am inclined to. hold that 
this aspect of the matter could not have es- 
caped their Lordships’ attention. When they 


L. H. SUGAR FACTORY, PILIBHIT V. MOTI (ALL.) 


813 


held that the document before them was- 
chargeable asa bond under Art. 15, they 
must have considered the question as to whe- 
ther that article did or did not come into- 
operation in view of the provision that it was 
to le applied only to instruments not other- 
wise provided for by the Stamp Act or by the: 
Court Fees*Act, 1870. The same observa- 
tions apply to the decision of the Madras 
High Court in which the learned Judges were- 


-concerned with a promissory note and held 


it to be a bond only because it happened to- 
be attested. A promissory note is clearly pro- 
vided for by Art. 49 of Sch. I, Stamp Act, 
and it was open to their Lordships to hold 
that even though the promissory note which. 
they hadto consider amounted to a bond 
within the meaning of s. 2 (5) of the Act, “yet 
it was not chargeable with duty under Art. 
15, because that article was of a residuary 
character and the promissory note which 
they had to consider was provided for by 
another article of the Stamip Act. In that 
case also no definite question as to the resi- 
duary character of Art. 15, was raised before- 
them, yet I cannot help thinking @that this 
aspect of the matter could not escape their 
Lordships’ attention. 

The same question could also have been 
raised in the case decided by a Bench of 
this Court whichis reported in In the matter- 
of Gajraj Singh (3), but4t was never raised. 
I am therefore inclined to hold upon a review 
of the authorities that Art. 15, is a residuary 
article only in the sense that it cannot be: 
applied to an instrument which is either a 
debenture or falls within?’the purview of any 
one of the six categories of bonds referred to 
in the note appended to it or is provided for- 
by the Court Fees Act. Assuming for the 
purposes Of argument that Art. 15, can be- 
applied only if all the other articles of Sch. I 
are exhausted, still I feel that the plaintiff's 
contention inthe present case cannot be- 
accepted because the document in ques- 
tion is not otherwise provided for as con- 
templated by Art. 15. For the purpose of 
determining whether an instrument is or is 
not otherwise provided for as contemplated 
by Art. 15, the instrument must be consi- 
dered as a whole. As pointed out above, I 
see no justification for dividing the instru-- 
ment into several parts and then trying to 
assign each part to a separate article. Ifthe 
instrument taken as a whole falls within 
the purview of any one article then it may 
perhaps be argued with some force that it is- 
excluded from the operation of Art. 15. But 
whereas in the present case the instrument: 
has a two-fold character and cannot possibly 
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tbe assigned to any one article of Sch. I thé 
argument to my mind has no force. IJ am 
not, therefore, prepared to hold that the 
-dogument in question was otherwise provid- 
ed for as contemplated by Art.15 and was, 
‘therefore, excluded from the operation of 
that article. 

_ The result of the findings at whigh I have 
arrived is that the document in question has 
a dual character, being, both an agreement 


cto sell and a mortgage of a crop and also. 


falls within the definitich of bond under s 2, 
sub-s, (5). Section 6, Stamp Act, therefore, 
‘comes into operation and it is chargeable 
with the highest duty payable under any one 
of the three descriptions. IL is, therefore, 
-chargeable as a bond under Art. 15 of Sch, F 
of the Act. In order to determine the duty 
payable under Art. 15 it is necessary to de- 
termine the amoufit or value secured by the 
instrument in question. Having regard to 
the clear terms of para. 5 of the instrument 
in question I have no hesitation in holdin 
“that the amount secured was Rs. 35 whic 
was initially taken by the executant as an ad- 
‘vance ples the aggregate of further sums 
“whjch he could borrow under the agreement 
and the maximum of which was fixed at 
Rs. 100. The total of value secured thus 
-clearly comes to Rs. 135 and the instrument 
in question is chargeable under Art. 15 of 
‘Sch, I as a bond securing the payment of 
Rs. 1385. The answer which I propose to the 
first .question in the reference, therefore, is 
that the instrument dated May 16, 1936 is a 
bond within the meaning of s. 2 (5), Stamp 
Aci, and,is consequently chargeable With the 
-duty prescribed by Art. 15, Sch. I of the Act 
for a bond securing a sum of Rs. 135 and is 
not an agreement for or relating to sale of 
goods or merchandise exclusively so as to be 
covered by exemption (a) under Art. 5 of 
Sck, I. , : 

Coming now to the second question I ven- 
ture to think that the position is perfectly 
“simple if we take the language ofs. 40, U., 
P. Agri. Relief Act, in its plain and ordinary 
meaning. It is quite clear to my mind upon 
.a plain interpretation of the language that a 


-bond in order to attract the operation of, 


Sch. V must have three qualifications: (a) 
that it should be of value or amount not ex- 
ceeding Rs. 3,000, (b) that it should be exe- 
cuted by an agriculturist and’ (e) that it 
should be registered under the Regis. Act. 
It is only when all these three conditions are 
fulfilled that the benefit of Sch. V can be 
derived in respect of a bond. The main 
argument against this simple interpretation 
-of s. 40 is that the Legislature must be deem- 
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ed to have intended to give some relief to an 
agriculturist in the’ matter of stamp duty 
because it had imposed a burden upon him 
by enacting s. 39 of executing a “written 
document” as evidence of every loan taken 
by him. It is noticeable that in" sub-s. (2) 
of s. 39 it is provided that ° 

“an entry shall be made in every such document 
specifying the date by which repayment must be 
made in order to earn the benefit of s. 39 and the rate 


of inttrest which shall prevail if repayment is made 
by such date.” 


It was considered necessary in sub-s. (4) of 
the same section to make a provision that if 
the entry which was compulsorily required 
by sub-s, (2) tended to change the nature of 
the document and thus made it liable to a 
higher duty it shall be ignored and the exe- 


“cutant shall not be required to pay a stamp 


duty -higher than that which would have 
been payable in respect thereof had it not 
contained the details mentioned in sub-ss. (1) 
and (2). Under sub-s. (1) of s. 39 it is in- 
cumbent on a creditor to supply a copy of 
the document to the debtor and sub-s. (4) 
provides that no copy supplied to the debtor 
as required by sub-s. (1) shall require any 
stamp duty. It is significant that no provi- 
sion was made in s. 39 for giving any relief 
to an agriculturist in the matter of stamp 
duty though the burden of executing a writ- 
ten document was imposed upon him by that | 
section. Section 39 wasin my opinion the 
proper place for providing relief to the agri- 
culturist in the matter of stamp duty if the 
Legislature intended to grant any such re- 
lief irrespective of the fact whether the docu- 
ment was registered under the Regis. 
Act or not. I see no justification for assum- 
ing that the Legislature intended to confer 
any relief upon an agriculturist who had to 
execute a document under s. 39 but did not 
care to have it registered. 

It may well be that the Legislature intend- 
ed that such documents should be registered 
as a sort of protection to the agriculturist 
and, therefore, the inducement which it 
offered to him for that purpose was laid 
down in s. 40, namely that if he execated 
that bond of a certain value and got it 
registered under the Regis. Act, he shall 
be entitled to the special benefit confer- 
red by Sch. V. Nor do I see any reason 
to hold that the language of s. 40 as it stands 
frustrates the intention of the Legislature 
and it must therefore be twisted or turned 
in order to carry out that intention. I find 
no justification for dividing s. 40 into tw 
separate and independent parts and for 
holding that the part relating to the Stamp 
Act and the relevant portion of Sch. V hall 
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apply when the document executed by an 
agriculturist is not registered and that the 
other part relating to the Regis. Act and the 
relevant portion of Sch. V will apply 


only when the document is registered. Any: 


such disgection of s. 40 only introduces un- 
necessary confusion which can be justified 
only on the ground that the Legislature 
definitely intended to give relief to the agri- 
culturist in the matter of stamp duty, even 


though he did not have his document regis- . 


fered. I do not find any justification for 
ascribing that intention tothe Legislature 
and thus finding an excuse for not inter- 
preting the language of s. 40 in its plain, 
simple and grammatical sense. My answer 
therefore to the second question in the re- 
ference is that the instrument in question is 
chargeable under Art. 15 of Sch: I, Stamp 
Act, and not under Sch. V, U. P. Agri. 
Relief Act, because it is not registered and 
does not therefore fulfil all the require- 
ments of s. 40, U. P. Agri. Relief Act. 

Dar, J.—In suit No. 347 of 1939, L. H. 
Sugar Factory Ltd. v. Moti, pending -before 
the Judge, Small Cause Court, Pilibhit, a 
document was produced, hereafter called the 
instrument about which a question arose, 
whether it was duly and sufficiently stamp- 
ed. The question being one of public im- 
portance both to the subject and to the 
Crown, the learned’ Judge has referred the 
ease to this Court under s 60 (1), Stamp Act 
1899, and the two questions propounded by 
him and which arise for our consideration 


are as follows: ^ 

“(1) Whether the instrument dated May 16, 1936, 
is a ‘bond’ as defined under s. 2 (5), Stamp Act, 
“chargeable with the duty provided for under Art. 15 
Sch. I of that Act or is it an agreement foror relating 
to sale of goods or merchandise exclusively covered by ex- 
emption (a) of Art. 5 of Sch. 1? (2) If it is a ‘bond’ whe- 
- ther the duty chargeable is that provided for under 
Art. 15 of Sch. I, Stamp Act, or that provided for 
under Sch. V, U. P. Agri. Relief Act, even though 
the instrument is not registered, it being admiited 
that the executant is an ‘agriculturist’ within the 
meaning of the term under s. 2 (1), U. P. Agri.. Relief 
Act?” i 


The document is dated May 16, 1936. It 
is attested by three witnesses and it bears 
a stamp of 2 annas. It was executed by one 
Moti Khatik, a cultivator of village Beri 
Khera in Pilibhit District who had in that 
year grown a sugarcane crop in fields mea- 
suring 8 bighas kham particularized and 
specified in the said document in favour of 
L. H. Sugar Factory, Pilibhit, a joint stock 
concern which carried on the business of 
wanulacburing sugar at Pilibhit. By this 
instrument Moti received and acknowledged 
“an advance of Rs. 35 on a- mortgage’and a 
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contract of sale of the crops ‘in the said 


fields. He reserved the right toclaim and 
receive further advances from the factory 
up toa maximum of Rs. 100: He promised 
to deliver the crops gf the fields which he 
hagl sown to the factory ata specified price 
and under certain specified conditions dur- 
ing the warking period of the factory. He 
agreed to receive the price of crops from 
time to time after setting if off first in ad- 
vances madeto him. He further promised 
to pay such sum, “if any, found due from 
him at the time of final accounting on the 
termination of the work of the factory and 
in order to secure payment ofthe advance 
already received and which he was to re-. 
ceive in future he mortgaged his crops in 
the said fields in favour of the factory. 
The instrument was drawn upin Urdu but 
an official translation has*been placed before 
us and its material and relevant -portions 
are as follows: 


“I, the executant, by hypothecating for the year 
"1344 F, the sugarcane fields of eight bighas kham 
bounded and specified as below and situate in mauza 
Beri Khera, pargana Pilibhit. District Pilibhit, which 
I had cultivated and produced, have taken, by pro- 
mising to sell the said sugarcanes, a sum of R&. 35 
in cash, as a peshgt (advance money) on an interest 
payable at the rate of two pies per rupee per mensem 
from L. H. Sugar Factory Ltd., Pilibhit, through the 
Mufassil Cane Office; and that for such sums as I will 
take in future I shall abide by the following terms; 
(1) That, in accordance with the quota assigned by the 
creditor, I, the executant, shall supply; from the time 
of the start up to the finish of the work in the kar- 
Khana, the whole and the part of the sugarcanes at 
least to the extent of-the estimate for September 1344, 
in English weight and according to the legal rate of 
the hyp®hecated sugarcane efield. While’ defraying 
the cartage and other loading expenses, at such 
weighing machine of the karkhana in Pilibhit as 
will be assigned by the creditor aforesaid. (2) That 
I, the, executant, shall continue to take from the 
said creditor the duplicated sarnhats to certify 
delivery of such sugarcanes as I will supply and [I 
shall be entitled to receive from him the price 
thereof according to the prescribed rate; that no 
deductions from the weight of the said sugarcanes 
shall be made on account of dust or shortage due 
to any defect in the sugarcanes: but if on account 
of any illness or any terrestrial or celestial calami- 
ties the sugarcanes deteriorate and a Gové. com- 
munique be issued in respect thereof, I, the 
executant, shall be entitled to get payment for 
such sugarcanes according to the reduced rate fixed 
by the Govt. communique. (3) That whenever a 
necessity will dictate I, the executant, shall in addi- 
tion to the -zar-2-pashgi aforesaid continue‘to take, 
under receipts, further sums from the said creditor the 
aggregate amount whereof will come to, Rs. 100 and 
all the sugarcanes shall stand hypothecated for the 
entire mutaleba’ aforesaid and the price of the sugar- 
cane supplied will be allowed a set-off against the 
total mutaleba re; zar-i-pashgi and receipts aforesaid 
and theinteres¢ thereon which, under this contract, 
is payable by me up to the time of supply of the 
sugarcanes; that if after the mutaleba aforesaid has 
been set-off a surplus amount payable to me by the 


816 


said creditor on account of prica of sugarcanes be 
found to have accumulated, I, the executant, shall® 
on demand, take it interest free; and that I shall 
pay “up the mutaleba, if any, found due by me to 
the ssid creditor when the accounts will-be squared 
after the end of the work, in the karkhana and in 
case of default I shall py interest thereon at the 
rate of two pies per rupee. (4) That I, the exe@ut- 

ant, shall, after (enforcement of) this contract, no longer 

have any proprietary right of any kind sin the hypo- 

thecated sugercanes referred to above; that I shall, 

however, be responsible for getting the sugarcanes cut 

down and the stems prescribed by the creditor, weigh- 

ed and ‘delivered, so that the price thereof may be 

fixed in my presence and if 4 fail to do so the said 

creditor shall take delivery of the hypothecated sugar- 

canes sold to him, after getting. them cut down and 

weighed by his servants, and I shall have no objec- 

tion to it and that I shall under such circumstances, 

be liable for payrrent of the servants’ costs and shall 
accept as correct the weight fixed by the creditor.” 


On the face of it the instrument em- 
bodies two connected and allied but sepa- 
rate and separable transactions. In the 
first place there is a loan of Rs. 35 and of 
such further sums as may be lent in future 
up to a maximum of Rs. 100, this loan to be 
paid off by the sale and price of crops with 
a personal obligation to pay asum, if any, 
found due on final accounting and to secure 
this loan there is a mortgage of the crops. 
In the second place there is a sale of 
entire crops of the fields, a portion of the 
price of which up to Rs. 100 was to be 
paid in advance and the rest was to be 
paid on or after delivery which was. to 
continue during the working season of the 
factory. A controversy has arisen in the 
case whether the sale was thé dominant 
aspect of the transaction or the mortgage 
was the predominant one. In myepinion 
this is a fruitless controversy. The sugar 
factory was interested in the crops and 
wanted them for the working of the fac- 
tory and from their point of view the sale 
might have been a more important aspect of 
the transaction. The cultivator Moti wanted 
money to tend his crops and for his other 
purposes and he had no crops ready to sell 
and raise money. From his point of view 
a loan may well have been a more urgent 
aspect of the transaction. The material 
question is whether the instrument embodied 
one transaction or more than one. 


Mr. Pathak contends that in substance 
there was only one transaction, namely 
that of mortgage and the: sale of crops 
was only a method of payment of mortgage. 
Alternatively he contends that 
primary transaction be regarded as one 
of sale, the advances were only a pre- 
payment of price and the mértgage’ was 
ancillary and subsidiary to the sale, and 
in support of these contentions he relies 
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upon a Full Bench case of this Court, Har 
Prasad v. Sewa (9),. in which a transaction 
resembling the present one was regarded as 
a loan transaction. The question which 


. arose in the above case was whether a 


decree for money passed on the basis of a 
document resembling the instrument against 
an agriculturist could be converted into an 
instalment decree under the provisions of the 
U. P. Agri. Relief Act. The power to con- 
vert the decree depended upon the fact whe- 
ther the decree was passed on.aloan trans- 
action or notand the Full Bench expressed 
the view that the document represented 
a loan transaction- anda decree passed on 
it basis could be converted into an instal- 
ment decree. No question arose in that 
case whether the document embodied one 
transaction or more than one transaction 
and whether in addition to a loan trans- 
action there was not a transaction of sale 
The fact 
that the sale is of entire crops of the fields, 


considerably more in value than the sum 


of Rs. 100 which was at the outset to be 
advanced and the mortgage was confined to 
Rs. 100 only and that a number of conditions 
were inserted in the deed to ensure the due 
performance of the contract of sale and 
for compensation for its breach, makes 
the instrument embody two transactions 
of mortgage and sale, which, though 
allied and connected are separate and separ- 
able and in my opinion it cannot be said 
that the instrument embodies primarily and 
substantially only one transation and the 
other is ancillary and subsidiary to it. The 
character of the instrument having been 
determined as one of sale and of mort- 
gage both, what is the duty leviable 
against it? The Stamp Act, 1899, after en- 
joining in s. 3 that duty chargeable on in- 
struments shall be in accordance with Sch. I 
provides in s. 5 and part of s. 6 as 
follows: 

“3. Any instrument comprising or 
several distinct matters shall be 
the aggregate amount of the duties with which 
separate instrument, each -comprising or relating 


to one or such matters, would be chargeable under 
the Act. 


6. Subject to the provisions of the last preceding 
section, an instrument so framed as to come within 
two or more of the descriptions in Sch. I, shal, 
where the duties chargeable thereunder are differrnt,, 
be chargeable only with the highest af sach duties 


relating to. 
chargeable with 


B 4 è o @ 


And in relevant portions of Aris, 5 and 41 
of Sch. I, stamp duty on instruments is as 
follows : - 

(9) (1938) A L J 694; 177 Ind. Cas. 66: AIR 19% 
All, 461; I L R (1938) Alls 727; 1988 OW N 733; IIR 
A 160;.1938 RD 680;.1938 AL R695(F B). °° > 
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“5. Agreement or memorandum of an agreement— e 


(a) if relating to the sale of a bill of exchange: Two 
annas ; (b) if relating to the sale of a Govt. security 
or share in an incorporated company or othef body 
corporate : Subject toa maximum of Rs. 10, 1 anna 
for every Rg. 10,000 or part thereof of the value of the 
security or share: (c) if not otherwise provided for : 
Eight annas. 
2 Exemptions. 

Agreement or memorandum of an agreement— (a) 
for or relating to the sale of goods or merchandise ex- 
clusively not being a note or memorandum chargeable 
under No. 43: (6) made in the form of tenders to the 
Govt. of India for or relating to any loan; (e) madea `° 
under the European Vagrancy Act, 1874:3. 17. 

41. Mortgage of a crop including any instrument 
evidencing an agreement to secure the repayment of 
a loan made upon any mortgage of a crop, whether 
the crop is or is not in existence at the time of the 
mortgage; (a) when the loan is repayable not more 
than three months from the date of the instrument 
foy every sum secured not exceeding Rs. 200: One 
anna; and for every Rs. 200 or part thereof secured 
in excess of Rs. 200: One anna; (b) when the loan is 
repayable more than three months but not more than: 
(eighteen months) from the date of the Instrument for 
every sum secured not exceeding Rs. 100: Two 
annas; and for every Rs. 100 or part thereof secured 
in excess of.Rs. 100: Two annas.” 


On the face of it, the instrument in so far. 
as it 1s a mortgage of crops it evidences an 
agreement to secure the repayment of a 


loan made upon the mortgage of a crop ex- ` 


isting or future and it comes within the 
ambit of Art. 41, Stamp Act, and in so far as 
It is an agreement for or relating to the sale 
of the crops, it comes within the ambit of 
Art. 5 of Sch. I, Stamp Act. So far there is 
no dispute. The only question is whether it 
comes within the exemption clause of Art. 5 
or not. Goods have been defined in s. 2 (7), 
Sale of Goods Act (Act III of 1930) to include 
“growing crops” and s. 6 (3), Sale of Goods 
Act, lays down : ; 

“Where by 8 contract, of sale the seller purnerts 


to effect a present sale of future goods the contract 
operates as an agreement to sell the goods." 


Sale of crops therefore would be an agree- 
ment relating to sale of goods within the 
meaning of the exemption clause of Art. 5, 
Sch. I, Stamp Act. It is also not disputed 
that if Moti, the executant of the instrument, 
on the day when he executed the instru- 
ment had executed-two documents, by one 
of which he had made a mortgage of the 


crop and by the other had made a sale of - 


the crop, he could have done so and in that 
case the document containing the mortgage 
would have been liable to duty under Art. 41 
and the document containing the sale would 
have been exempted from duty under ex- 
emption clause of Art, 5 ofSch. I. Stamp Act. 
Does it make any difference if instead of 
executing two separate documents he has 
put the two transactions in one instrument ? 
This raises the question ‘as to what is the 
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meaning of the phrase “agreement for or 
relating to the sale of goods or merchandise 
exclusively” as used in the exemption clause 
of Art. 5, Stamp Act, 1899. Oneview is that 
the exemption clatlse applies when the 
agreement relating to sale of goods stands 
singly in a document not accompanied by 
other transactions or by other agreements 
and relates to sale of goods alone and is not 
accompanied by safe of other articles and if 
the sale of goods happens to be Incorporated 
in a document which also embraces other 
kinds of transactions, for example, mortga- 
ges and agreements, then the exemption 
clause ceases to apply and the agreement 
relating to sale of goods itself becomes liable 
to duty. e 
The other view is that the agreement re- 
lating to sale of goods istexempt from duty 
irrespective of the fact whether it stands 
singly in the document or in company of 
other transactions or whether it relates 40 a 
sale of goods alone or’of other articles in 
company with it provided the agreement 
relating to sale of goods is distincg and sepa- 
rate and separable. Itis contended thaj -to . 
bring exemption cl. (a) of Art, 5 into play it 
is essential that the agreement must relate to 
the sale of goods or merchandise exclusively 
and that exclusiveness is a condition which 
governs both the agreement and the subject. 
matter of the agreement. Iagree. In my 
opinion the, benefit of exemption is extended 
to one class of transaction and to one class 
of transaction alone namely to agreements 
for or grelating to the gale of goods or mer- 
chandise exclusively. And if with the sale 
of goods are mixed up other kinds of sales 
which are separable or other kinds of agree- 
ments which again are separable, those 
other kinds of sales and agreements will þe 
liable to their duty under the schedule and 
will not be exempt under the exemption 
Clause because they appear side by side or 
along with an agreement for or relating to 
the sale of goods. But I do not agree that 
an agreement for or relating to the sale of 
goods itself ceases to be exempt from duty 
and becomes liable to duty as such simply 
because it is embodied in a separable form 
in an instrument which contains other trans- 
actions also. It is contended that the Stamp 
Act, 1899, attaches paramount importance to 
the frame of document and in order to deter- 
mine duty under it every thing depends 
upon the form of the document and form is 
a matter which cannot be disregarded. And 
though, it might have been open to Moti fo 
carry out the mortgage of crops and also- 
the sale of crops by two documents executed 
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bn one and the same date without being *exempt from duty and cannot be enforced 


called upon to'pay duty for fale of crops, 
yet be lost this privilege by exécuting one 
document embracing both transactions. 
Here again I agree that°frame of the instru- 
ment isanimportant matter and so is fis 
form. ButTI do not agree that the substance 
of the transaction is a matter of no moment 
at all and it is one which can or should be 
wholly disregarded. i i 

. In my opinion the true interpretation of 
exemption cl. (a) of Art, 5 that the agreement 
for or relating to sale of goods is exempt 
from duty under Art. 5 and this exemption 
is confined to the agrement for or relating 
to the sale of goods alone, and it does 
not protect other agreements or sales 


of other articles. But this exemption 
clause does not q@ease to be operative 
qua’ the agreement for or relating 


to sale of goods simply because such an 
agreement is incorporated in a document 
which .embraces other separable transac-e 
tions also or because such an agreement 
stands sige by side with other agree. 
ments or other transactions incorporate 
ed inadocument. Those other agreements 
. and those other transactions will be 
liable to bear duty under the appropriate 
articles of the schedule, but the covenant 
relating to sale of ggods will stand and re- 
main exempt. It is said that in a case in 
the Madras High Court, Kyd v. Mahomed 
(4) and in Reference under the Stamp Act 
(7), a contrary view has been taken of the 
construction of the, exemption clause of 
Art. 5. The point which I am now consider- 
ing did not arise in those cases and was 
certainly not decided. The question which 
arose in those cases was whether by virtue 
of the exemption clause of Art. 5 the docu- 
ment which in addition to sale of goods 
recorded other transactions was exempt or 
mot and the decision was in the negative. 
In the Madras case along withan agreement 
of sale there was an arbitration clause and 
the question was whether covenant re- 
lating to arbitration should be treated as 
an independent agreement and charged 
with duty or not. The question in the 
Allahabad case was whether a document 
containing a mortgage and a bond and also 
possibly containing an agreement of sale 
which was assumed for the case and not 
found was exempt from duty and the answer 
was the document was liable to duty asa 
bond or as a mortgage. Theequestion did 
not arise and it was not decided that the 
agreement relating to sale of goods itself 
becomes liable to duty and ceases to be 


without payment of duty simply because 
it is ircorporated or embodied in 2 separate 
or separable form in an instrument which 
contains other transactions also which trans- 
actions in their own merits are ltable to 
duty under the schedule and proper duty 
has been paid about them. 

- It now falls to be considered whether the 
instrument in addition to being a mortgage 
‘of crops and a sale of crops is also a bond 
and if it be taken to bea-bond, what is the 
duty payable with regard to it. According 
to s. 2 (5), Stamp Act, 1899, bond includes : 


“Ca any instrument whereby a person obliges him- 
self to pay money to another, on condition that the obli- 
gation shall be void if a specified act is performed, or is 
not performed, as the case may be ,”’ 

b) any instrument attested by a witness and not 
payable to order or bearer, whereby a person obliges 
himself to pay money to another ; and 

(c) any instrument so attested whereby a person 
obliges himself to deliver grain or other agricultural 
produce to another.”’ 

_ Article 15 of Sch. I, Stamp Act, in so far 
as it is material for the purpose of this 
case is as follows : 

“15. Bond (as defined by s. 2 (0) not bheing a De- 
benture (No. 27) and not being otherwise provided for 
by this Act, or by the Court Fees Act, 1870—where the 
amount or value secured does not exceed Rs. 10: Two 
annas ; where it exceeds Rs. 10 and does not exceed 
Rs.50: Four annas where it exceeds Rs. 50 and 
does not exceed Rs. 100: Eight annas; where it 
exceeds Rs. 100 and does not exceed Rs. 200: One 
Rupees : see Administration Bond : (No. 2), Bottomry 
Bond s (No. 16), Customs Bond ): (No. 26), Indemnity 
Bond : (No. 34), Respondentia Bond; (No. 56), Security 
Bond. (No. 57).” 


Prima facie the instrument satisfies the 
conditions laid down in cls. (b) and (c) of 
s. 2 (5), Stamp Act. The instrument is attest- 
ed by witnesses; Moti under the instru- 
ment obliges himself to pay money to sugar 
factory. No doubt, this obligation is not to 
pay a fixed sum but to pay only such a 
sum, if any, which may be found due on 
accounting and possibly as the expression 
‘bond’ is understood in English Law a ques- 
tion may have arisen whether an obligation 
to pay a sum of money not fixed, comes 
within the purview of a bond. But it has 
been assumed at the Bar during the argu- 
ment on both sides that for the purpose of 
the case we have to take the definition of 
the bond as it is given in the Stamp Act and 
the obligation to pay money thereunder 
in order to make a transaction a bond need 
not be fixed and specified. Even if there 
be any doubt about cl. (b) of s. 2 el. (c) 
clearly applies because by this clause Moti 
obliges himself to deliver agricultural pró- 
duce to sugar factory. 

At the same time it is manifest that when 
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Moti obliges himself to pay money or obliges 
himself to deliver agricultural produce to 
the sugar factory he does so—the fornær in 
order to satisfy a condition of the mortgage 
and in order to pay off the mortgage money 
and thedatter in order to satisfy a condition 
of sale and in order to perform his contract 
-of sale and it seems unhatural to wrest the 
obligation to pay money and the obligation 
to deliver sugarcane crop from their natural 
settings as a part of mortgage or -sale 
transaction and incidental théreto and to 
dress. them up as independent covenants 
as characteristics of the bond. The transac- 
‘tion entered into by Moti in formand sub- 
stance was a mortgage and a sale and it 
would be unnatural and using forced lan- 
guage to describe it as a bond. , 

There can be and there are two views 
about the matter. One view is that a docu- 
ment embodying a sale of acrép or mort- 
gage of a crop becomes a bond if it is attest- 
ed by witnesses. The attestation is a neces- 
sary characteristic ofthe bond, but itis not 
an essential characteristic of a document in- 
corporating mortgage of crop or sale of crop 
as the validity of these transactions does not 
depend upon the attestation of the decument 
and they can be carried out by documents 
which are not attested. - And the bond is the 
basis of transaction over which is super- 
imposed a transaction of mortgage or sale 
and in such a case the document shares and 
retains the character ofa bond along with 
the characteristics of mortgage or sale res- 
pectively. The other'view is that the ob- 
ligation to pay money and the obligation to 
deliver crops is incidental to and is a neces- 
sary part of the mortgage of crop or of the 
sale of crop’ respectively and in a transac- 
tion of mortgage of crop: or sale of crop 
the element of bond, if there be any, is en- 
tirely submerged in the transaction of sale 
or mortgage and it is unnatural language 
to describe a transaction of a sale or mort- 
gage ofa crop as a bond simply because 
there happens to besan attestation of the 
document and in such a case attestation 
may well be regarded assurplusage. The 
_ obligation to pay money and to deliver crops 
are exclusively referable to sale and mort- 
gage transactions and they should not be 
treated as independent covenants furnishing 
the basis of a bond. There is high judicial 
authority in support of either of these con- 
tentions. “In In re Ralli Bros. (2) a Full 
Bench of the Bombay High Court, after 
expressing a doubt whether the real inten- 
tion of the Legislature- was being’ carried 
out by- interpreting the transaction in the 
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emanner in which it did, has held that a docu: 


ment recording a sale of goods if attested 
becomes a bond and ceases to be exampt 
from duty and becomes liable to pay duty 
of a bond. : 

The judgment of the Court which was 
delivered by Sir Lawrence Jenkins contains 
no discussion of Jaw and. is based upon a 
previous authority of the Bombay High 
Court to which the Court itself held bound. In 
In ve Reference Under Stamp Act, s. 49 (10) 
and Venku Ramchandra Shet v. Sitaram 
Pandurang (11) the Full Benches of the 
Madras High Court and Bombay High Court 
have held that a document resembling a 
promissory note, if attested, becomes a bond. 
On the other hand in Reference under the 
Stamp Act (7).at p. 1190* a Full Bench of 
this Court has held that adocument of sale 
of goods, though attested, was not a bond. 
The view expressed by. the Full Bench is 
that the obligation to deliver crop contained 
inthe said document was solely referable to 
the sale transaction and could not be made 
out a condition of a bond. The document in 
that case was in fact attested as I have veri- 
fied it with reference to the paper book in 
High Court and the argument of the Counsel 
in that case proceeded upon the assumption 
that the document contained the necessary 
ingredients of a bond ingluding attestation 
and delivery of crop. It must therefore be 
taken that in the view of the Full Bench the 
attestation of the document was a mere sur 
plusage and could be disregarded. a Sae 

In Ig the matter of, Gajraj Singh © (3) - 
a Full Bench of this Court has held that 
a document containing a mortgage of 
crops, with a further obligation of 
delivery of crops in payment of the mortgage 
money, may be treated as a bond. This 
case was decided at a time when the- 
present Art. 41, Stamp Act, dealing with 
mortgage of crops was not in the statute: 
and the mortgage of crops was included 
under the description of ordinary mortgage 
and the duty with regard to mortgage and 
bond was the same and the question was 
not ofany practical importance for the pur- 
pose of that case whether the transaction be 
regarded as a mortgage or as a bond 

In Reference under the Stamp Act (T) there 
were three documents under consideration. 
The second-may be disregarded for the 
purpose of this judgment as it was not 
attested. The third document embodied a 
sale of cropse which the Full Bench held 

(10) 10M 158 (F Ð). aa 

(115 29 B 82; 6 Boh. L R 811 (F B). 

“Page of (1936) A. L. J.— [Hd] AR ; 
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not tobe a bond and which I have dis 
cussed above. The first document was a 
morjgage of crop with a covenant of delivery 
of crops similar to the document in In the 
matter of Gajraj Singh’(3) and following 
the said case, a Full Bench of this Cotirt 
has held the first document to be a bond. 
It is true that at this time Art. “4k, Stamp 
Act, was in the statute, but combined 
with this mortgage of ‘crops, there was no 
clear agreement of sale of crops and no ques- 
tion arose nor was it discussed whether 
the covenant relating ‘to delivery of crops 
could or should be referred to the agree- 
ment of sale. It is true that for a different 
purpose the exemption clause of Art. 9 
Stamp Act, was relied on but the question 
whether the obligation to deliver crops when 
it isa part of the esale transaction, can be 
separated and treated as a condition of bond 
also and the further question whether a 
document which records a combined mort- 
gage and sale transaction can or should alsq 
be treated asa bond, did not arise and was not 
considered in the case. The two Allahabad 
cases therefore in In the matter of Gajraj 
Singh (3) and Reference under the Stamp 
Act (7) cannot be regarded as direct autho- 
rities for the proposition that where the obli- 
gation as to payment of money and the deli- 
very of agricultural produce can both be 
referred to mortgage and sale respectively, 
combined in one document such a document 
also shold not be treated as-one of mortgage 
and sale alone and should be treated as bond 
also. p P 

It will thus appear that there is one 
clear authority in favour of the view that 
a sale af goods, if attested, may be 
treated as a bond, see In re Ralli Bros. (2) and 
there is one clear authority in favour of the 
view that a sale of goods, even if attested, 
remains a sale and should not be treated as a 
bond: see Reference under the Stamp Act (7), 
(third document in that case). There are 
two cases which lay down that a mortgage of 
crops in which there is an additional condition 
for delivery of crops not incidental to a 
mortgage and without references to a sale 
may be treated as a bond and there is no 
direct authority, one way or the other, in 
which a mortgage of crops simpliciter if 
attestated but without a covenant as to. deli- 
very of crops has ever been treated as a bond 
or in which a combined mortgage and sale 
transaction, in which obligations both as to 
payment of money and as to the delivery of 
crops could properly be referred to mortgage 
and sale respectively, was additionally held 
to be bond also, 
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In this state of authorities and having 
regard to the importance of the question 
whick arises in the .case, I feel that F 
am ab liberty to express my own opinion 
of the topic which is in favour: of the view 
that the obligation to pay money and to 
deliver sugarane-crop undertaken by Moti 
by the instrument, can and should be refer- 
red to the mortgage and sale of crop and 
as inaidental thereto and the attestation, of 


-the instrument may be regarded ‘aS. a 


surplusage. “And in this view. the instru- 
ment records only a mortgage and sale of 
crops and is not a bond within the purview 
of the Stamp Act and I hold accordingly. 
Assuming however that the instrument may 
be treated as, partaking the characteristics 
of a bond also in addition to those of a mort- 
gage and sale, this leads me tothe question 
whether it is liable to any duty under Art. lo 
of Sch. I, Stamp Act. Mulla and Pratt in 
their commentary on Stamp Act on Art. 19 
state as follows: 

“This article is a residuary article and applies to 
bonds which are not chargeable under Arts. 2, 15, 26, 
27, 34, 40, 41, 56 or Art. 57 or not charged or exempted 
under Court Fees Act, VII of 1870.” 

In In re Reference from the Munsiff, 
4th Court, Habiganj (8), a Full Bench of 
the Calcutta High Court has held: 

‘A comparison of these articles shows that 
Art. 15, is of a residuary character intended for bond 
which cannot be assigned to any other article of 
sae Act and is not provided for by the Court Fees 

C ; Š 
In Reference under the Stamp Act (7) at 
P. m a Full Bench of this Court has 
held: - ; 


“Tf it be conceded.that the instrument is an agreement 
for or relating to sale of merchandise or goods exclusive- 
ly, even though it may also fall within thecategory of 
bends, Art: 15 does not apply as Art. 5, Sch. I, expressly 
provides for an instrument of this kind. It seems to 
us that Art. 15 is a residuary article applying only 
to such bonds as are not separately provided for in 
other articles.” 


It is contended that these cases do not 
Jay down correct law; that in deciding these 
cases the learned Judges did not take into 
consideration s. 6, Stamp Act, which lays 
down that if an instrument is so framed as 
to fall within twoor more’ of the descrip- 
tions in Sch. J, where the duties chargeable 
are different, it shall be chargeable only 
with the highest of such duties and it is 
further contended that’ the learned Judges 
did not take into consideraticn the last 
clause in Art. 15 of Sch. I, Stamp Act, which 
is, see Administration Bond (No. 2), Bot- 
tomry Bond (No. 16), Customs Bend (No. 26), 
Indemnity Bond (No. 34), Respondentia 
Bond (No. 56), Security Bond (No. 57), and 
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it is contended that the list given above 
as to the bonds is exhaustive and -Art. 15 
may be residuary. with reference to bends, 
but it is not residuary with reference to 
the entire schedule. In my opinion, s. 6 
Only applies when an: instrument falls with- 
in two or more descriptions in Sch. I. -But 
the question whether a particular instrument 
falls. under a particular article of Sch. I can- 
not be détermined with. reference ta s. 6. 
The argument here-is that Art. [dis a resi- 
duary article and cannot apply at all to a 
bond which is in the nature of a mortgage 
of a crop or which is in the nature of a sale 
of a crop andthe mortgage and sale of a 
crop are matters provided by Arts.5 and 
4l of Seh. I, Stamp Act, and Art. 15 of 
Sch. I being a residuary. article does not 
apply atall. I am further of opinion, that 
the various bonds mentioned under Art. 15 
after the word ‘see’ are merely “illustrative 
and not exhaustive and the fact that s. 6 
and illustrations were not discussed in those 
Judgments does not affect in any way the 
authority of those cases. 


Apart from authority on -principle also, it 
seems to me to be unsound to apply an arti- 
cle dealing with bonds generally to a case 
where the bond has been merged ina mort- 

gage or in a sale of goods and where the 
tr ansaction both in form and in substance is 
a transaction of a mortgage and sale of 
crops and as such is.. provided for by sepa- 
Tate and specific. articles of the schedules 
of the Stamp Act. Both on principle and 
authority therefore the instrument, if it be 
regarded: as a bond,is.not lable to duty 
under Art. 15 of Sch. I, Stamp Act. Assum- 
ing that the instrument isa bond and fur- 
ther that it comes within the ambit of 
Art. 15, Stamp Act,is it lable to any lesser 
duty by reason of the fact that. the execu- 
tant isan agriculturist ? Section 39, U. P. 
Agri. Relief Act of 1934, 15 as follows : 


“39. (1) Every loan given after the date on which 
this Act comes into force shall be evidenced by a writ- 
ten document of which acopy-shall be given to the 
debtor. 

(2) In the case of unsecured loans an entry shall 
be made in every such document specifying the date 
by which re-payment must be .madein order to earn 
the benefit.of 5,` 29 and the rate of interest which 
shall prevailif re-payment is made by such date. 

(3) No interest shall accrue on any loan until a 
copy of a written document prépared according 'to the 
provisions of.sub-ss.. (1) and (2) "has been au pee? to 
the debtor as required by sub-s. .(1). 
` (4) Notwithstanding anything in the Stainp ‘Act, 
11 of 1899, no such written document as is referred 
fo in sub-s. (1) shall requiré a stamp duty higher 
than that which would ‘have been payable in respect 
thereof had it not contained-the details mentioned in 
sub-ss. (1) and (2), and no ‘copy supplied to the debtor 
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s required by sub-s. (1) shall require any stamp 


duty. 


‘Section 40 of the same Act is as follows :- 

“40, (1) Notwithstanding anything contained in 
the Stamp Act, II of 1899 and the rules made under the 
Regis. Act, XVI of 1908, t®e stamp duty and the regis- 
tratéon and the copying fees on-bonds of value or 
amount not exceeding Rs. 3,000 executed by an agri- 
culturist and, registered under the Regis. Act shall be 
as laid down in Sch. V. 

(2) If a bond is executed on a form printed under 
the authority of the Local Govt. no copying fee shall 
, be Ieviable for making acopy or a note of the bond in 
“tos . prescribed under, the Regis. Act, XVI of 


On the plain language of. the section the 
document ,which is entitled to the benefit of 
Sch.-V, Agri. Relief Act, is a bond. “of value 
of amount not exceeding Rs. 3,000 executed 
by an agriculturist and registered under 
the Regis. Act.” The instrument not being 
registered on the face of it. does not-come 
within the purview of,the section and, fur- 
ther the instrument which 15 a combined 
mortgage and a sale of. goods is not merely 
2 bond as contemplated by s. 40,. Agri. ` 
Relief Act. Mr. Pathak contends that the “in- 
tention of the Agri. Relief Act wag to grant 
relief to agriculturists. Section 39 of fhe 
Act. enjoins that every loan given to the 
agriculturist shall be evidenced by a written 
document and it thereby casts a burden of 
the agriculturist to execute the document 


‘and pay duty upon it fora loan which ‘a 


non-agriculturist can bring about without 
executing a document and without paying a 
duty. He therefore contends that as it was- 
the obvious intention of the Act to grant 
relief t? agriculturists itemust be presu umed 
that the Legislature intended to grant them 
relief with Tegard to duty of ‘documents 
which they were compelled to execute. There- 
fore s. 40, Agri. Relief Act, must be :so 
interpreted as to permit agriculturists to 
get the benefit of Sch. V both with regard 
to documents which are executed but not re- 
gistered and with regard to documents 
which are both executed and registered. He 
further contends that “and” in material 
places in S. 40, Agri. Relief Act, should be 
read as “01” 


. Dr. ne ‘on the other naa contends 
that. whatever concession the Legislature 
intended to show to agriculturists for execu- 
tion of their documents under s. 39 it has 
been provided by cl. (4) of s. 39, ands. 40, 
according to him, deals with a separate 
matter, namely registered documents. Ac- 
cor ding to him the intention of the Legisla- 
ture was that all loans taken by agriculturists 
should be evidenced by a “document and 
with regard to this such reliel as the Legis- 
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lature thought fit to grant them in the mat, 
ter of payment of stamp duty was granted 
by el. (4), but the Legislature held ‘out an 
inaacement to agriculturists to get their 
documents which thew had executed under 
s. 39 registered also and in order to en- 
courage registration certain privileges were 
granted under s. 40 which provided a lesser 
duty and a lesser registration fee but this 
privilege was only available when the agri- 
culturists complied with both éonditions and . 
the registration of the document, and could 
not be availed of by simply complying with 
one condition only, namely. the execution of 
the-document. The principles under which 
it ise open toa Court to modify- or vary the 
plain terms of a -modern statute are well 
settled and have often been discussed ‘and 
explained in text, books and by eminent 
Judges. The “general rule”, said Willes, J., 
in Christopherson v. Lotinga (12) at p. 123. 

is siated by Lord Weneleydale i in these terms, 


VE - so 


€ 


is ito adhere to the ordinary meaning of the words” 
used, and to grammatical construction, unless that 
is. ab variance with the intention of the Legislature 
to be collect€d from the statute itself, or leads to any 
manifest absurdity or repugnance, in which' case the 
language may.be varied or modified so as to avoid 
suck inconyenience, but -no further.” 

“I certainly,” continued, Willes, J.; 
“subscribe to every word of the rule, except tle word 
‘absurdity ’ unless that be considered as used there 
in the ‘same sense as ‘refugnance’ that is to say, some- 
thing which would be so absurd with reférence to the 
other: words of the statute as to amount to a re- 
pugnance.”’ 

“And the same rule is thus expressed by Sir. 
George Jessel, M. R. in Nuth or Nerth v,- 
Tamplin (13) at p. 253: 

| “Any one who contends that a section of an Act of 
Parliament is not to be read literally must be able to 
show one of two things either that there is some 
other section which cuts down its meaning, or else 
that the section itself Gf not ae is repugnant 
i to the general purview of this Act.’ 

‘It may be permissible to depart from 
plain meaning of the statute and here opi- 
nions differ if by following plain meaning is 
produced some manifest absurdity or futi- 
hty, palpable injustice or absurd incon- 
veniencé or anomaly, but Judges are not 
permitted to mould statute according to 
their own conception of justice of expediency. 
“No doubt,” gaid Willes, J., in Abel v. Lee 
(14), 

‘the general rule is that the: language of an Act is 
o be read according to its ordinary grammatical 
onstruction, unless so reading it would entail some 


(12) (1864) 33L J CP. 121 (123); 15 C B (ws) 809; 
10 Jur. (N 8) 180; 9 L T 688; 12 W R 410. 
(13) (1881) 8 Q B D247 (253); Oalt 249; 51 LIQ B 
177: 30 W R 846:46 J.-P 692. 
(14) (1871) L R6 © P 365; 40L J O P 154; 23 LT 
844: 19 W R 626. 
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absurdity, repugnancy or injustice. ... But I utterly 
repudiate the notion that it is competent to a Judge 
to. modify the language of an Act in order to bring it 


in aceordance with his view of what is right or rea- 
sonable.” 


And a statute may not be extended to 
meet a case for which provision hes clearly 
and undoubtedly not been made and Judges 
are not permitted to wrest the language of 
the statute to avoid an obvious mischief. 
“No case can be found to authorize any 
Court to alter a word so as to produce a 
causus omissus,’ said Lord Halsbury in 
Mersey Docks v. Henderson (15) at p. 602. 
And in Crawford v. Spooner (16) at p. 9, 
the Judicial Committee said : 

“We cannot aid the Legislature’s defective phrasing 
of an Act, we cannot add and mend, and, by construc- 
tion, make up deficiencies which are left there.” 

Jn enjoining agriculturists to execute 
documents to evidence loans, as is done by 
s. 39, Agri, Relief Act, and in further enact- 
ing that if documents are executed and re- 
gistered, a lesser stamp duty and registra« 
tion fee will be charged, as is done ‘by s. 40 
of the Act, is there involved any manifest 
repugnancy, absurdity or injustice with 
reference to the two sections of the statute 
mentioned above or with reference to the 
general scheme and other provisions of the 
Act? I can see none. It may be that the 
object of the Agri. Relief Act is to make 
provisions for- the relief of. -agriculturists 
from indebtedness and it may “be that. in 
compelling agriculturists to execute docu- 
ments for their loans in order to save 
them from dishonest claims of money-len- 


-ders, the statute imposes a hardship upon 


them by requiring them to pay stamp duty 
for lcan. transactions- when non-agricul- 
turists are allowed to carry out loan trans- 
actions without any document, but it was 
for the Legislature to relieve them against 
hardship, if there was any. The benefit con- 
ferred by s. 40, Agri. Relief Act, is on plain 
language intended for those documents which 
are executed and registered and the object 
apparently seems to be to encourage regis- 
tration by charging less fee for stamp and 
registration. There seems to be no manifest 
repugnancy or absurdity-or injustice either 
with reference to the general scheme of the” 
Act or with reference to ss. 39 and 40 in 
enacting, that agriculturists should be com- 
pelled to execute the document and yet they 
should be relieved from payment of duty 
only if and when they register the document, 
And, even if there be any hardship in the 


(15) (1888) 13 A C 595 (602); 58L JQ B 152; 59 L T 
697; 37.W R449; 6 Asp. M C 238, 
(16) (1846) 6 Moor. P O1 (9); 4 M IA.179(P ©). 
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matter, it is one for the legislation and not 
for judicial interpretation. 

It is said that the intention of the Legis- 
lature was to give relief with regard to 
Stamp duty both when the document was 
simply executed and not registered as also 
when-the document was executed and regis- 
tered, and we must so construe the sec- 
tion as to bring out this intention by reading 

and” as equivalent to “or” in s. 40 at all 
material places. In the first place if “and” 
was to be substituted by “or” in the section 
as: Mr. Pathak contends the change will not 
make good sense, and in my view the Legis- 
lature could not have properly intended to 
use “and” for “or” in the section. Secondly, 
intention of the Legislature, as was observed 
by Lord Waston in Salomon v. Salomon (17) 
at p. 38, 

“is a common but very slippery phrase, which popu- 
larly understood, may signify anything from intention 


embodied in positive enactment to spetulative opinion 


as to what the Legislature probably would have meant 
although there has been an omission to enact it. In a 
Court of law or equity, what the Legislature intended 
to be done or not to be done can only be legitimately 
ascertained from what it has chosen to enact, either in 
express words or by reasonable and necessary im- 
plication.” 


In Cox v. Hakes (18), at p. 528 Lord Hers- 


chell in his speech observed as follows : 

“Ib is not easy to exaggerate the, magnitude of 
this change; nevertheless, it must be admitted that, 
if the language, of the Legislature, interpreted ac- 
cording to the recognized canons of construction, 
involves this result, your Lordships must frankly 
yield to it, even if you should be satisfied that 
it was. not in the contemplation of the Legis- 


_ lature.” 


Applying the above principles_to the case 
I hold that s. 40, Agri. Relief Act, does 
not govern the instrument because it was 
not registered and in this view of the mat- 
ter it is not necessary to express any opinion 
upon the other question raised by the learn- 
ed Advocate-Generel as to whether s. 40, 
Agri. Relief Act, applies to bond simpliciter, 
or also applies to a case of bond which arises 
on the basis of mortgage of crop and sale of 
goods, in other words, a combined document 
dealing with several matters and containing 
an element of bond also. It remains now to 
determine the duty which the instrument 
should pay and here also arises a minor ques- 
tion as to what was the maximum sum secur- 
ed by the mortgage of crops. Clause (5) of 


the Instrument is as follows : 
“That whenever a necessity will dictate, I, the exe- 


_ cutant, shall in addition to the zar-i-peshgz aforesaid, 


continue to take under receipts, further sums from the 
said creditor, the aggregate amount whereoi will come 
(17) (1897) A C 22 (38); 65 L J Ch. 35; 75 LT 426; 
45 W R-193; 4 Manson 89. 
(18) (1890) 15 A O 506 (528); 60 LJ Q B 89;63L T 
392; 39 W R145; 17 Cox. OC 158; 54 J P 820. : 
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to Rs. 100 andall the sugarcane shall stand hypothe- 
cated for the entire mutaleba,”’ 

On one side it is contended that the true 
construction of the clause is that the exe- 
cutant was entitled to borrow a further sum 
of Rs. 100 in addition to Rs. 35 already re- 
ceived. Thusin all the total of the entire 
borrowing which the executant was entitled 
to make was Rs. 135, on the other side it is 
contended that in addition to Rs. 35 already 
borrowed, the executant was entitled to 
borrow a further sum of money upto a limit 
of Rs. 100 includitig Rs. 35 already received. 
It is possible to construe the clause “the 
aggregate amount whereof will come to 
Rs. 100” both ways as the aggregate of total 
borrowings including the advance of Rs. 35 
and also as the aggregate of further borrow- 
ings leaving out the previous advance of 
Rs. 35. Some of my brothers who are sitting 
with me on the Bench” wish to read it in 
one way and others in the other way. In 
the Court below no point was raised about 
it and there is no point about it in the state- 
ment of the case which has been sent to us- 
and in the two questions which have been 
submitted for our consideration. eIn the view 
which I have taken of the case, it js im- 
material whether the sum secured was 
Rs. 100 or Rs. 135 because in either case the 
duty will be the same. But asl am asked 
to express my opinion on this matter also 
I prefer the view which holds that the 
maximum of Rs. 100 governs the total bor- 
rowing and the sum secured by the instru- 
ment was Rs. 100 only and not Rs. 135. The 
instrument being covered by Art. 41 and by 
Art. $ of the exemption clause and not being 
a bond within the meaning ofs.2 (5) and 
not being liable to duty under Art. 15, Stamp 
Act, 1899, it was liable to duty of two annas 
only under Art. 41, Stamp Act, and which 1s 
the stamp, it bears and, as such, it is duly 
and sufficiently stamped, and this is my 
answer to the reference. 

By the Court.—The answer fo the re- 
ference is that the instrument in question 
is sufficiently stamped. 

D. Answer accordingly. 
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—Suit for rent under s. 12-A, Oudh Rent Act—One 
of under-proprietors paying rent one from all under- 
proprietors — His suit in Civil Court against co- 
sharers for contribution is barred. a 

here upon an action under s. 12-A, Oudh Rent 
‘Act, on the failure of the under-proprietors to pay the 
rent, oneof the under proprietor pays ‘the rent - due 
from all the under-proprietors, his suit against his @o- 
sharers for contribution, in the Civil Court is barred 
“under s. 233, (m) U. P. Land Revenue Act. 154 Ind. Cas., 
704 (1), 167 Ind. Cas. 274 (2), followed. Pirthi Singh 
v. Ahmad Hussain (3), Distinguished. Tulse Kunwar 
V. Jageshwar Prasad (4), Sat Narain v. Co-operative 
Society Sarai Shahzadi District Lucknow (5), explained 
and distinguished. ° ; 
'_ App. for revision of the order of the Civil 
Judge of Barabanki, dated March 27, 1939. 


Mr. B. K. Dhaon, for the Applicants. 
Megsrs. Bhawani Shankar and Bijay 
Shankar, for Opposite Parties Nos. 1 and 3 
ae Durga Dayal, for Opposite Party 
0. 4. ; 


Judgment — This is an application under 
s 115, Civil P.C. 

The present applicants are under-proprie- 
tors and one of the opposite parties, Raja Sri. 
Amar Krishna Narain Singh is also the 
superior proprietor. The under-proprietors 
failed to p&y the rent due from them to the 
superior proprietor and so action was taken 
under s. 12-A of the Oudh Rent Act. The 
present. applicants paid the rent due from 
all the under-proprietors and brought a suit 
in the Court of the Munsif, Bara Banki, for 
contribution against “their co-sharers, The 
‘sult was thrown out: on the ground that 
ib was not within the jurisdiction of the 
Civil Court. His ‘order was upheld in 
appeal by the Civil’ Judge and the eplain- 
tiffs have come to this Court in revision. 

There are two points for consideration in 
this case whether the suit is barred bys. 233 


(m) of the Land Revenue Act or by s. 108 


cl. 13 (a) of’ the Oudh Rent 
runs as follows— 
“No person shall 
ceeding in the Civil 
the following matters— 


Act. Section 233 
institute any suit or other pro- 
Court with respect to any of 


(m) claims connected with, or arising out of the ‘cal- 
lection of revenue (other than claims under s. 183) or 
any process enforced on account of an arrear of revenue 


or on account of any sum which is by this or any other 
act realisable as revenue.” 


_ This section is very wide and would 
include in my opinion a suit like the present 
one. It was held by Srivastava, J ., of this 
Court in Rama Nand v. Lal Behari, (1935 
O. W.N. 350) (1) that a claim by a co- 


-sharer who has been made to pay revenue 


in excess of what was due 
tribution against the other cosharers in 


N 350; 154 Ind. Cas. 704; 1935R D 


(1) 1935 O W 
160; 7 RO 499; AIR 1935 Oudh 253. 
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the mohal,is a claim arising out of the 


° collection of revenue within the meaning of 


s. 233 (m) of the Land Revenue Act and is 
not tRerefore cognizable by the Civil Court. 
The same view was taken by the same Judge 
in Kunj Behari v. Sant Prasad,(A. I. R. 1937 
Oudh, 322) (2). In thatcase the plainfiffs who 
were the eight anna co-sharers satisfied the 
Govt. demand for canal dues in respect of 
the whole mohal which was attached by the 
Govt. for the arrears and. sued the rest 
‘of the co-sharers to recover the amount 
paid by them in excess of what they were 
‘personally liable and it was held that the 
suit, was barred by s. 233 (m) of the Land 
Revenue Act. These two authorities are 


_ Clearly against the applicants. Their learned 


Counsel relies on an old case, Pirthi Singh 
v. Ahmad Husain, (5 O. ©. 392) (3). In that 


case the finding was that the claim was not 
connected with nor did it arise out of any 
process enforced on account of any sum which 
was realisable as revenue. If the claim 
is not in respect of any. sum realisable as 
revenue, s. 233 (m) has of course no applica- 
tion, Great reliance is placed on two rulings 
one of the Allahabad High Court in Tulse 
Kunwar v. Jageshwar Prasad, (I. L. R. 28 
All. 063) (4) and the other ofthis Court 
in Sat Narain v. Co-operative Society Sarai 
Skahzadi, District Lucknow, (1940 Oudh 
Appeals-405) (5).. The latter case is based on 
the Allahabad view taken in (I. L. R. 28 All. 
963) (4). In the Allahabad case in order to 
realize the revenue payable by the defendants, 
certain property belonging to the plaintiff - 
was attached. The plaintiff paid the amount 
and then sued the defendants in the Civil 
Court. It was-held that the suit was main- 
tainable. The case was decided by Stan- 
ley, C. J. and Banerji, J. The Hon’ble the 
Chief Justice observed : 

“There is no doubt that the claim of the plaintiff 
is ina sense connècted with the collection of- revenue 
but had the Legislature when it enacted this clause 
in contemplation any other claims than claims which 
might be advanced by parties liable to pay revenue ? 
I think not. The act is one which regulates the re- 
lations of Govt. on one sideand a limited class of 
persons, namely’ sharers in revenue paying mohals on 
the other...........s00 In the provision that ‘no person 
shall institute a suit” it seems to me that the Legis- 
lature had in contemplation the class of persons to 
whom the Act inits general bearing is ‘applicable, that 


is to share-holders liable S Govt. revenue and not 
to strangers outside this body.” l 


(2)A I R 1937 Oudh 322; 167 Ind. Cas. 274: 1937 
9 WN 239; 1937 O L R 96; 1937 R D 141; ORO. 
(3)5 O O 392. ; 

(4) 28 A 563; A WN 1906, 114; 3 A L J 372. é 

(5) 1940 O A 405; 187 Ind. Cas. 732; 1940 OWN 
458; 12 R O 397; 1940 O L R 252; ATR 1940 Oudh 
375; 15 Lick. 650. : 
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In the present case unlike- the Allahabad 
case the plaintiffs are persons liable to pay 
Govt. revenue. 
in this Court, Ram Prasad was a member of 
the Co- operative Society of Sarai Shahzadi. 


The Sociefy had a decree against Ram ' 


Parshad and after his death attached and got 
sold the property of one Sat Narain who was 
his nephew. It was found that Ram Prasad 
was separate from Sat Narain and that, the 
property sold belonged to Sat Narain: It 
was also found that the sale was conducted 
with material irregularity. 


Ziaeul Hasan Judge observed that the word- 
ings of s. 233 (m) were no doubt very wide 
and it was because of that that suits of 
various kinds both against private indivi- 
duals as well as against Govt. had been held 
to be barred by this clause. 
Secretary of State for India in Council v. 
Mahadei, (I. L. R. 19 All. 127) (6), Abdulla v. 
Secretary. of State for India in Council, (I. 
L. R.49 All: 701) (7) and Khud Mukhtar 
Bank,. Utrawan v. Bhagwandin, A. I. R. 
1935 Oudh 325 (8), as cases in which this 
section was given a wide meaning. He then 
discussed ‘the Allahabad ease above quoted 


and observed that it would. be a travesty of’ 


justice’ to hold that a minor whose property 
is being wrongfully sold by the Revenue 
Authorities has no remedy left to him if he 
does not apply to the Commissioner under 
s. 173. The rulings quoted by him were not 
distinguished and relief was granted to the 
plaintiff more on equitable ‘than on legal 
grounds. 
hibited by the Legislature we cannot help it 
even if it results in hardship tosome persons. 
In'the case of Khud Mukhtar Bank, Utrawan 


v. Bhgwundin, (A. I. R. 1935, Oudh 325) (8), a 


house and a gonda were sold in execution’ of 
a decree obtainted by a Co-operative Society 
against Ram Charan as the judgment-deb- 
tor’s property. Bhagwandin father of Ram 
Charan brought a regular suit for a declara- 
tion thatthe house and gonda belonged to 
him. It was held that the suit was not main- 
tainable. That case was similar to the case of 
Sat Narain v. Co-operative Society, (1940 O. 
A.405).. I think these.two-cases (28 All. 563) 
(4) and (1940 O. A. 405) (5) can be considered 
to be authority only if the facts are quite 
similar but the-facts of the present case are 
quite dissimilar. In the present case the 
plaintiffs were persons who were liable to 


(6) 19 A 127; A W N 1896, 199. 

£7) 49 A 701; 101 Ind. ‘Cas. 626; 25 A L J 591; LR 
8 A 183 Rev; A I R 1927 All 532. 

(8)AIR 1935 Oudh 325; 155 Ind. Cas. 92; 1932 0 
W N 487; T935 Kh, 7 R O 552. 
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pay revenue and not other persons as in the 
Allahabad case and in Sat Narain’s case (5). 
I see no’ reason not~to interpret s. 233 (m) 
according to the plain meaning of the woyds 
used therein and to go against two decisions 
of this Court which ‘are quite in point. I, 
therefore, hold that the present suit is barred 
under s. 233 (m) of the Land Revenue Act. 

I need hot decide whether the suit is barr- 
ed by s. 108, cl. 13 (a), Oudh Rent Act. The 
application is dismisséd with costs. 

"D. Application dismissed. 





BOMBAY HIGH COURT 
Criminal Reference No. 161.0£ 1940 ° 
January 23, 1941 
Beaumont, C.J. AND MACKLIN, J. 
EMPEROR-Prosecuror 
versus 
DAHYABH Al SAVCHAND J HAVERI— 
‘ACCUSED 

Bombay Municipal Boroughs Act (XVIII. of 1925), 
8.123(7) and (5)—Prosecution under s. 123 (7) — Burden 


is on. accused to show that he comes within terms 
of s. 123 (5) and is relieved of- the liabgity under 
s. 123 (7). 

' In the case of a prosecution under s. 123 (7), Bém. 
Municipal Boroughs Act, having regard to s. 105, Evi. 
Act, the burden is upon the accused, who relies upon 
the permission given to him by sub-s. (5) of s. 123 to 
prove that he comes within the terms of that sub-section, 
and is thereby relieved of the liability which is other- 
wise upon him under sub-s. (7% It is a general pro- 
vision which imposes the burden of bringing himself 
Within an exception upon the person who relies upon 
the exception,-and there is no distinction between a 
case in which the exception is contained in the body of 
the Statuteimposing the prohibition and a case in which 
it is not so included. Rea v.° Pratten (1), Gull v. 
Scrivens (2), ‘uot, applied, Taylor v. Humphries (4), 
and Davis v. Scrase-(5), distinguished. 


Cr, Ref. made by the Aado Sessions 
Judge, Ahmedabad. 

Mr. D. V.. Patel, for the Accused. 

Mr.-J..C. Shah, for the Complainant. 


Beaumont, C. J.—This is’ a reference 
made to us by. ‘the Additional Sessions J udge 
of Ahmedabad, wherein he ‘suggests ‘that 
the conviction of the accused’ under s. 123 
(7), Bom: Municipal Boroughs Act, 1925, ‘is 
illegal and ought to be’ quashed. The facts 
are ‘not in.dispute.. On May 26, 1938; the 
accused gave notice under s. 123 a) of the 
Act that he’ desired to make ‘certain: addi- 
tions to his house, and-permission was grant- 
ed to him:- But‘ then’ on May 1, 1939, he 


-gave a further notice that “he ‘desired to 


make certain’ other additions, one: on the 
west side and ‘one om: the’ south: side, and on 
June 9, a reply “was sent” to ‘him by the 
Municipality saying that: the ona in 
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the west shown in the plain should be re- 
‘moved, and thereafter arrangements woukl 
be’ made: for the permission. That was cer- 
fajnly not a refusal of permission to make 
the -erection on “the southern side, although 
no permission was actually given. The ac- 
cused afterwards made the erection on’ the 
southern side, and he was prosecuted under 
s. 123 (7) and convicted and fined Rs. 10. So 
far as material, s. 123, provides in sub-s. (1) 
that before beginning to construct any build- 
ing, or to alter externally or add to any 
existing building, notice has to be given” by 
the building owner to the Chief Officer, and 
under sub- s. (7) whoever begins any con- 
struction, alteration, addition or reconstruc- 
tioh without giving the notice required by 
sub-s. (1), or, except as provided in sub- 
s. t5), without awaiting the legal orders of 
the Chief Officers shall be punished as there- 
in mentioned. The contention of the accused 
is that he was not bound to await the orders 
of the Chief Officer because he came within 
the exception contained in sub-s- (5), whieh 
provides so far as material : 

“A work proposed in a notice given under sub- 
s. (1) may® be proceeded with in the manner specified 
, inguch notice, provided such manner is ‘not inconsis- 
tent with any provision of this Act or of any by-law 
for the time being in force thereunder in the following 
case, namely —(a)in case the Chief Officer within 
one month from the receipt of the notice given under 
sub-s, (1) has not issued any orders in the matter.” 

-~ Itis, no doubt, æ fact in this case that the 
Chief Officer had not issued any notice in 
the matter, and therefore the accused was 
entitled to proceed with the extension of his 
house under sub-s. (5), provided that. the 
building was not *consistent with &ny pro- 
vision of the Act or of any by-law.: Mr. 
“Shah for the Municipality says that the 
building in question is a projection over a 
street, and is, therefore, prohibited by s. 143. 
The learned Magistrate seems to have ins- 
pected the premises, but there is no find- 
ing asto whether the building projects over 
a public street, and there is no evidence 
before us on the subiect. Therefore, the 
question arises whether the burden is upon 
the Municipality to show that the accused’s 
act is inconsistent with any other provision 
of the Act, or whether the burden is upon 
the accused to show that his building is not 
inconsistent with any provision of the Act. 
Mr. Patel for the accused relies on a princi- 
“ ple, which has been established in English 
cases, that where an exception is in the 
enacting clause imposing a prohibition, then 
the burden is upon the prosecution to prove 
that the case does not fall within the excep- 


tion. In Rex v. Pratten (1) and in Gill v. 
(1) (1796) 6 T R 559, . 
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Scrivens (2), that principle was laid down, 
and the Court in the latter case referred to 
an earlier case in Jones v. Axen (3), at 
p. 420, tvhere Treby, C.J , stated the rule 
in this way : 

“The difference is, that where an exception is in- 
corporated in the body of the clause, heewho pleads 
the clause ought also to plead exceptien ; but when 
there is a clause for the benefit of the Pleader, and 
afterwards follows a proviso which is against him, he 
shall plead the clause, and leave it to the adversary 
to show the proviso.” sn 

That principle was applied in two later 
cases, Taylor v. Humphries (4) and Davis 
v. Scrase (5), to the English Statute 11 & 


- 12 Vic., ©. 49. That statute made it an 


offence for a publican to supply refresh- 
ment before a certain hour on Sunday tô 
anyone except travellers, and it was held 
that in a prosecution under the Act the 
*burden was upon the prosecution to prove 
that the people supplied were not travellers, 
and that the burden was not upon the pub- 
lican to prove that they were travellers. 
Those cases perhaps may be distinguished 
on the ground that there was a common 
law liability of an innkeeper to supply re- 
freshment.to those who visited his hotel, and 
that the prohibition against supplying re- 
freshment on Sunday except to certain per- 
sons was in respeét of the whole prohibition 
an exception from the common law liability, 
and the burden was upon the prosecution 
to prove that the case did not fall within 
such exception. However, the cases in the 
Term Reports seems to establish the princi- 
ple for which Mr. Patel contends, and, no 
doubt, in the case the exception does fall 
within the terms of the section imposing the 
liability. Butin India the rule isas laid 


down in s. 105, Evi. Act, which provides : 
“When a persón is accused of any offence, the bur- 
den of proving the existence of circumstances bring- 


' ing the case within any of-the General Exceptions in 


the I. P. O. or within any special exception or pro- 
viso contained in any other part of the same Code, 
or in any law defining the offence, is upon him, and 
the Court shall presume the absence of such circum- 
stances.” 

It seems to me that that is a general -pro- 
vision which imposes the burden of bring- 
ing himself within an exception upon the 
person who relies upon the exception, and 
there is no distinction bétween a case in 
which the exception is contained in the body 
of the Statute imposing the pronibition and 
a case in which it is not so included. I think, 


(2) (1790 7 T R 27. 

(3) (1694-1732) 1 LD Raym 119 (120). 

(4) (1864) 17O B (x s) 539; 3 L J M C1: 10 Jur 
(x s)1153; 11L T (x s) 376;13W R 136; 283 P 793; 
142 RR 503. 

(5) (1869) L R 4 O P172; 388LJMOTI;19LT 789; 
17 W R411. 
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therefore, that we must hold that in this 
case, having regard to’ the terms of s. 105, 
Evi. Act, the burden is upon the accused, 
who reiies upon the permission given to him 
by sub-s. (5) to prove that he comes within 
the termseof that sub-section and is thereby 
relieved ofthe liability which is otherwise 
upon him under sub-s. (7), and as there is no 
evidence before us that what he has done 
is not inconsistent with any provision af the 
Act, the conviction must be upheld. We, 
therefore, make no order on the reference. 

Macklin, J.—I agree. 

D.. Conviction upheld. 
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CALCUTTA HIGH COURT 
` Criminal Revision No. 607 of 1940 ° 
August 12, 1940 
BARTLEY AND ROXBURGH, JJ. 
ANTHONY FRANCIS NORONHA— 
PETITIONER 
versus 


Mussrs. GLADSTONE WYLLIE & Co. Lip. 


— OPPOSITE PARTY 

Merchant Shipping Act (XXI of 1923), s. 63—-Nature 
of procedure provided by s. 63 — Decision of Magis- 
trate under s. 63, if final - Summary procedure under 
s. 6(0—No form is prescribed by Act—Case decided on 
pleadings after agreement and without objection at 
hearing—High Court cannot interfere in revision. > 

The wording of s. 63 itself indicates that it is an 
alternative procedure exercised at the option of a 
claimant. He may sue ina summary manner instead 
of having recourse either fothe Shipping Master or the 
Court of Small Causes but if he does so, the decision of 
the Magistrate shall be final. 

The Act does not specify the form which such summary 
proceedings under s. 63 should take. Where the Magis- 
trate decides the matter on the pleadings of the parties 
after hearing argument and without objection at the 
time of hearing, the High Court cannot interfere in 
revision with the order made by the Magistrate. 


Mr. Ami Chandra Roy Chowdhury, for 
the Petitioner. 


Messrs. A. K. Basu and Phanindra Nath 
Mookherjee, for the Opposite Party. 


Mr. Hamidul Huq, for the Crown. 


Bartley, J.—This rule was issued on the 
Chief Presidency Magistrate to show cause 


why an order made by him under s. 63, Mer- . 


chant Shipping Act, should not be set aside. 
One A. F. Noronha signed on as a cook in 
the City Line S. S. City of Canberra. His 
case was that while in America he heard of 
the outbreak of war and when the ship re- 
ached Australia the entire crew made repeat- 


ed representations to the Captain to replace ' 


them and repatriate them to India. The 
Captain refused to do this, so the crew refus- 


ed to work while the ship was in Sydney 
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and left the ship. After some time they 
were sent back to India in another ship and 
reached Calcutta on December 31, 1939.. 
Neither the Shipping Office nor the-Agenits,. 
Gladstone Wyllie would pay their’ wages. 
Herce, petitioner’s application to the Magis- 
trate under s. 63, Merchant Shipping Act.. 
The defenct of the Agents was in substance 
that the petitioner had forfeited'all claim to 
wages by reason of his conduct in refusing 
sto obey orders and in leaving the ship. The 
learned Magistrate found that the ship’s 
crew ‘went on strike in Sydney and demand- 
ed to be repatriated to Calcutta. They re- 
fused an offer of double wages to work the- 
ship to Colombo whence they would be sent 
to India. He further found that their con- 
duct in rescinding their contracts was mot 
reasonable and that the gpplicant was not 
entitled to recover the wages earned by him 


- up to and after the date of the strike in 


Sydney. The main contention on behalf of 
the petitioner has been that the Magistrate- 
was not entitled to come to such a finding 
without going into evidence and giving the 
petitioner an opportunity to show iwa formal 
trial that his refusal to work was reasonaple 
and that he could not be made to forfeit his 
wages. Two questions arise in the case, first 
whether the order of the Magistrate can be 
interfered with in revision under s. 439, Cri- 
minal P. C., secondly whether on the merits: 
such interference is justified. 

The petitioner sued under s. 63 of the Act 
which provides that a seaman or his agent 
may sue for wages due to him in a summary 
manner “before a Magistrite exercising juris- 
diction and the order made by the Magis- 
trate shall be final. The Act does not specity 
the form which such summary: proceedings. 
should take and it provides merely an alter-: 
native method of recovering wages due to a 
seaman which if he chooses he may adopt. 


-Section 49 of the Act provides that on agree-- 


ment between the parties a Shipping Master 
can decide any such question and that his 
award on any question submitted to him 
shall be conclusive. Section 64 indicates, the- 
normal procedure for the recovery of wages- 
not exceeding Rs. 500 which is by suib in a 
Small Cause Court. The material exception 
is when a Magistrate having jurisdiction 
apparently under s. 63 refers the claim to a 
Court. In the present case this was not 
done by the Magistrate. The wording of 
s. 63 itself indicates that it isan alternative 
procedure exercised at the option of a claim- 
ant. He may sue in a summary manner 
instead of having recourse either to the Ship- 
ping Master or the Court of Small Causes 
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but if he does so, the decision-of the Magis 
trate shall be final. As previously noted no 
form of summary procedure is prescribed in 
_the Act and in this case the Magistrate de- 
cided the -matter onethe pleadings of the 
parties after hearing argument and without 
objection at.the time of hearing. It should 
further be noted that under s. 118 af the Act 
the Magistrate acting under s. 63 could de- 
termine the question of forfeiture or deduc- 
tion from the wages of a séaman. In the. 
circumstances and in view of the scope and 
proce-lure of the Act itself we are constrain- 
_ ed to hold that we cannot interfere in revi- 
sion with the order made by the Magistrate. 
Wee may add that on the merits we should 
also decline. to interfere on the findings 
arreved at by the Court below that the peti- 
tioner was not entitled to recover his wages. 
The rule is accordingly discharged. 


- Roxburgh, J.—I agree. 
S. ; ; Rule discharged. 


bein deel 


# OUDH CHIEF COURT 
e First Civil Appeal No. 22 of 1939 
August 8, 1941 
BENNETT AND MADELEY, JJ. 
Thakur SHAMBHU SINGH AND otHERS— 
OBJECTORS— APPELLANTS 


versus 
Thakur JAGDISH BAKHSH SING 
AND OTHERS— OPPOSITE PARTIES 
— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58 (c), 
Proviso—Mortgage by c8nditional sale and Sale with 
‘condition of re-purchase—Distinction — Effect of 
proviso — Condition embodied in document—Trans- 
action, tf necessarily mortgage—Tests pointed out. 

Effect of the provisoto s. 58 (c), T. P. Act, which 
‘gives the definition of mortgage by conditional sale, 
is only that a transaction shall not be deemed to be a 
mortgage unless the condition is embodied in the docu- 
ment. It doesnot necessarily follow that if the con- 
dition is embodied. in the document the transaction 
¿Shall be deemed to be a mortgage. The provision for 
re-conveyance, though made at the timeof the execu- 
“tion of the deed, is not conclusive on the print, For 
‘determining whethera transaction is an out andout 
sale or a mortgage by conditional sale, the Court has 
‘to examine the termsofthe documentin the light of 
the surrounding circumstances and to ascertain what 
was the true intention of the parties. Thè period during 
which the property may be ‘re-purchased and the 
-adequacy of consideration are some of the tasts. If the 
Court comes to the conclusion that the parties intended 
an out and out sale, then the document cannot be 
construed as a mortgageby conditional sale. “If the 
period of time given to the vendor during which he can 
re-purchase is a short one, it does suggest that it is 
an out and out sale with a right to re-purchase, but 
on the other hand where a long period ôf time is given 
to the vendor to re-purchase it does suggest that there 
18 no out and out, sale at all, but‘merely a transfer of 


‘the property as a security,- 171 Ind. Cas, 802 (3), 185 
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Ind. Cas, 487 (4), relied on. Bhagwan Sahai v. Bhagwan 
Din (1), 36 Ind. Cas. 38 (2), distinguished. fp. 829, col. 
2: p. 830, col. 1.4) 

Tnall cases of mortgage by conditional sale there 
must bean ostensible sale ofthe property by the mort- 
gagor, and one of the conditions expressly provided is 
that on default of payment of the mortgage money on a 
certain date the sale shall become absolute, although 
that effect cannot legally occur in the case of a mort- 
gage. Consequently inclusion of the provision in the 
deed that if the entire consideration money is not paid 
by the executant to the vendees before the expiry of 
the tenth year the sale deed shall be deemed to be an 
absolute sale deed, does not militate against the view 
that the deed is a mortgage deed, on the contrary it 
supports it. [p. 230,’col. 2.} i 

Jahe best general test as to the nature of the trans- 
action is the existence or non-existence of a power in 
the original purchaser to recover the sum named as 
the price for such re-purchase: and that if there is no 
such power, there is no mortgage: also if the amount 
agreed upon as the price of re-purchase was the same 
gs the consideration for the original sale the deed. is a 
mortgage by conditional sale and not-a sale with 
condition of re-purchase. [2b2d.] 


F. C. A.&gainst the decree of the Special 
Judge of Ist Grade, Unao, dated January 


R. B. H. K. Ghose and Mr. Jagdish 
Chandra, for the Appellants. ` 

Mr. Badri Bishal Dikshit for the Respon- 
dents. 
` Judgment.—This is an appeal under 
s. 45 (1) of the U. P. Encum. Estates Act 
against the order passed by.a Special Judge 
ot ‘the first grade under that Act on Janu- 
ary 17,1939, holding and declaring that a 
certain transaction was not asale but a mort- 
gage by conditional sale. The transaction 
in. question was entered intoon July 15, 1933, 
by Thakur Jagdish Bakhsh Singh acting on 
his own behalf and as guardian or one 
Rabindra Bahadur Singh minor, his brother, 
on the one side, and Thakur Shambhu Singh, ` 
Thakur Jageshwar Singh and “Thakur 
Raghunath Singh on the other. The deed 
recites that the executant was in possession 
as proprietor on his own behalf and as guar- 


- 17, 1939. 


-dian of his minor brother of a village cal- 


led Gadaria Khera. This village togther 
with other property had been mortgaged 
without possession for Rs. 46,000. Thakur 
Jagdish Bakhsh Singh had made a con- 
ditional sale of the village in the-previous . 
April for Rs. 10,000, leaving that sum as 
dehanid for redeeming the mortgage, but the 
transferee had not paid off the mortgage and 
had subsequently executed a deed of relin- 
quishment in favour of Thakur Jagdish 
Bakhsh Singh and his brother Thakur Jag- 
dish Bakhsh Singh found it necessary to pay 
the money due under the mortgage deed, the: 
debt being an ancestral debt incurred for 
the legal necessity of a joint Hindu family: 
Consequently. Thakur Jagdish Bakhsh Singh. 
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effected this conditional sale and sold. the 
whole property of himself and his brother in 
“this village of Gadaria KYera for Rs. 10,000 
in favour of Shambhu Singh, Jagesltwar 
Singh and Raghunath Singh, leaving the 
entire consideration money dehanid towards 
the amount due under the simple mortgage 
for Rs. 46,000. He had put the vendees in 
proprietary possession and occupation of the 
property sold and they had acquired all his 
proprietary rights and powers therein. Néither 
he nor his heirs retained any right or claim 
of any sort in respect of this property. He 
undertook to have, mutation effected in the 
names of the vendees. 

Towards the end of the deed it was added 
that it had also been agreed upon between 
the executant and the vendees that after the 
expiry of nine years, that is. from the begin, 
ning of the tenth year up to its end, if he 
paid the entire consideration mopey to the 
vendees the sale deed would become null 
and void: otherwise it would take absolute 
effect as a sale deed. 

After the details of the property had been 
appended it was added that mutation of names 
would not be effected in the names of the 
transferees as vendees unless they paid the 
consideration money to Gajadhar Prasad the 
mortgagee. : 

The transferees applied- for mutation on 
the basis ofthis deed as vendees and muta- 
tion was recommended accordingly. by the 
patwari. The application was not contested, 
but the Naib Tahsildar ordered mutation to 
be made in the names of the transferees as 
mortgagees and entered the names of the 
transferors aS mortgagors. This order was 
not challenged by the transferees. 

Thakur Jagidsh Bakhsh Singh showed the 
property as his proprietary property in pro- 
ceedings by him under tha Encum. Estates 
Act, and it was then for the first time that 


- Thakur Shambhu Singh claimed that the deed - 


of July 15, 1933, was a sale deed and not a 
mortgage deed. This claim was contested by 
Thakur Jagdish Bakhsh Singh and the Special 
Judge then framed issues, these being: — 

1. What is the market value of the pro- 
perty in dispute ? 

2. Is the transfer in question a mortgage 
by conditional sale or a sale with condi 
tion of re-purchase ? mS 

Some evidence was produced on the first 

issue, but the Special Judge came to no find- 
-ing on that issue. and merely held that the 
deed evidenced a mortgage by conditional 
eale. He pointed out that the delivery of 
possession to the transferees was conditional 
on their paying the entire consideration to the 
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mortgagee Gajadhar Prasad and that the 
gole necessity for executing the document 
was the payment ofthe earlier transaction: 
He was of opinion that the amendment made 
in s. 58 of the T. P. Act in 1929 left no room 
for doubt that the transaction was a mort- 
gage by conditional sale, the reference being 
to the addition of the proviso to the definition 
of mortgage by conditional sale. Finally 
the Special Judge referred to Mukerji’s. 
Commentary on the Law of Transfer of Pro- 
‘perty and the.opinien expressed therein that 
where the condition of re-purchase is includ- 
ed in the deed the transaction should in- 
variably be held to be a mortgage. 

Thakur Shambhu Singh and the other 
transferees have appealed against this deci- 
sion. The respondents are neither present in 
person or represented. Learned Counsel for: 
the appellants has referred first of all to. 
certain pronouncements of their Lordships of 
the Privy Council in Bhagwan Sahai v. 
Bhagwan Din (I. L. R. 12 All. 387) (1) -and 
Jhanda Singh v. Wahid-ud-din (I. L R. 38 
All. 570) (2), but in both these cases the deeds 
under consideration by their Lordships were 
prior to the enactment of the T.-P. Act, being 
of the year 1835 in the first case and ofthe 
year 1852 in the other. Consequently they 
are not applicable to the present case. 

The definition of mortgage by conditional 
sale in cl. (c) ofs. 58 ofthe T. P. Act reads. 
as follows :— : 

“Where the mortgagor ostensibly sells the mort- 
gaged property— 

On condition: that on default of payment of the: 
mortgage money on a certain date the sale shall be- 
come abaslute, or on conditiop that, on such payment 
being made, the sale shall become void, or on condition 
that on such payment being made, the buyer shall 
transfer the property to the seller, the transaction 
is called a mortgage by conditional sale and the 
mortgagee a mortgagee by conditional sale : Provided 
that no such transaction shall be deemed to be a mort- 


gage, unless the condition is embodied inthe document 
which effects or purports to effect the sale.” 


The Special Judge was of opinion that the 
addition of the proviso left no room for doubt. 
that the present transaction was a mortgage 
by conditional sale. In térms the proviso 
clearly does not have this effect. Its effect 
is only a transaction of this kind shall not 
be deemed to be a mortgage unless the 
condition is embodied in the document. 
It does not necessarily follow that if the 
condition is embodied in the document 
the transaction shall be` deemed to be a. 
mortgage. Itistrue that in para. 125 of 

(1) 12 A 387: 17 I A98; 5 Sar 551 (P O). 

(2) 38 A 570; 36 Ind. Cas. 38; A :1 R 1916 P C49; 

84; L J 750; 21 C W'N66:20 MLT 


l 
L J 1189; (19160 2 M WAN 070; 19 Bom L 
189; 25 0 L J 624; 10 Bur L T 131 (P O). 
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‘his commentary on the Law of Transfer of 
Property, Mr. Justice Mukerji expressed thé 
opinion that when: there is a sale, and there 
is a condition attached at the time of the. 
‘execution of the sale deed that, on a refund 
‘of the price, the property would be,re- 
-conveyed, the transaction ought to and must 
-came under the definition of mortgage by 
canditional sale, but that view has fiot been 
invariably adopted. In Munshi Bishan Lal 
v. Lala Banwari Lal (A. I. R..1937 All. 724) 


(3) it was held by a stngle Judge of the’ 


Allahabad High Court that the provision 
for reconveyance, though made at the time 
of the execution of the deed, is not conclu- 
sive on the point. For determining whether 
a transaction is an out and out sale or a 
mortgage by conditional sale, the Court has 
to examine the terms of the document in 
tke light of the sarrounding circumstances 
and to ascertain what was the true intention 
of the parties. It was also said that the 
period during which the property may be 
re-purchased and the adequacy of considera» 
tion are some of the tests. If the Court 
comes to the conclusion that the parties in- 
tended an out and out sale, thenthe docu- 


ment cannot be construed as a mortgage. 


‘by conditional sale. 

This decision was affirmed by a Bench 
ot the Allahabad High Court in Munshi 
Bishan Lal v. Lala Banwari Lal (A. I. R. 
1939 All. 713) (4). It was expressly held 
by the Bench that the amendment in s. 58 
‘of the T. P. Act, that is the addition of the 
proviso, does not mean that ifa transaction 
-is embodied in ong document it must of 
necessity be regarded as a mortgage by 
conditional sale and not an out and out 
‘Sale. l 

There is, however, one distinguishing fea- 
ture of some importance between the Allah- 
abad case and the case now under considera- 
tion. We have referred to the period during 
which the property might be repurchased as 
` one of the tests laid down in that case. 
In that case, however, the period for repur- 
‘chase was ohe year only and with regard to 
tais it was said :— 

“Tf the period of time given to the vendor during 
which he can repurchase is a short one, it does 
Suggest thatitis an outandout sale with a right 
to re-purchase, but on the other hand where a long 
period of time is given to the vendor to re-purchase 


iz does suggest that there isno out and out sale at all, 
‘ut merely’ a transfer of the ‘property as a security.” 
In the case under consideration the trans- 
feror .is allowed to repurchase’ at any 
(3) A I R 1937 All 724; 171 Ind. Cas. .802; 1937 A L 
-J 849; 1937 A LR 899; 10 R.A 329, , 
(4) A I R.1939 AH 713; 185 Ind. Cas, 487; 193y AL 
PMG; RAB ee Oe 


fau Ss 


. SHAMBHU SINGH V. JAGDISH BAKHSH SINGH (OUDH) 


” 


195 IC 


time during the tenth year, while in Munshi 
Bishan Lal’s cage (3) the executant could 
re-purchase withina year after the execu- 
tion of the deed. The provision in the pre- 
sent case 1s, we think as consistent with a 
mortgage as with a sale: indeed we think 
that it rather suggests the former. 

It has, however, been argued that the 
provision that if the entire consideration 
money is not paid by the executant to the 
vendees before the expiry of the tenth year 
the sale deed shall be deemed to be an 
absolute sale deed, militates against the 
view that the deed is a mortgage deed, 
because if itis a mortgage-deed that pro- 
vision is ineffective. In the case of a mort- 
gage-deed the mortgagor would have sixty 
years to redeem the property. It is con- 
tended, therefore, that the conclusion of this 
provision strongly suggests that the parties 
intended that the transaction should be a 
sale and not a mortgage. But as a reference 
to the definition of mortgage by conditional 
sale will show in all cases of mortgage by 
conditional sale there must be an ostensible 
sale of the property by the mortgagor, and 
one of the conditions expressly provided is 
that on default of payment of the mortgage 
money on a certain date the sale shall be- 
come absolute, although that effect cannot 
legally occur in the case of a mortgage. 
Consequently the inclusion of this provision 
in no way operates against the theory of 
mortgage, on the contrary it supports it. 

After consideration of other cases and 
other authorities we are of opinion that the 
view taken by the lower Court as to the 
nature of this transaction is ‘correct. As 
we have mentioned the Special Judge did 
notcome to any finding on the issue as to 
the market value of the property in dispute, 
and the parties are naturally not agreed 
on that point. Thakur Jagdish Bakhsh 
Singh put the value at Rs. 20,000 to ’ 
Rs. 25,000 but certain statements of profits 
filed by the patwari for the year 1345F. 
suggest that thismay be an exaggeration. 
On the whole, however, we do not think 
that on the evidence we can form any 
reliable opinionas to the market value of 
the property, and consequently this test 
cannot be applied. 

Many authorities have held that the best 
general test as tothe nature of the transac- 
tion is the existence or non-existence of a 
power in the original purchaser to recover 
the sum named asthe price for such re- 
purchase, and that if there is no such power 
there is no mortgage, also that if the amount 
agreed upon as the price of re-purchase was 
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the same as the consideration for the origi- 
nal sale (as in the present case) the deed 
isa mortgage- by conditional sale and nog a 
sale with condition of re-purchase. 

Although we might not agree that where 
there is aecondition for re-purchase in the 
same document ‘the transaction should in- 
variably be regarded as a mortgage by 
conditional sale, we should not bé prepared 
to hold that it was a sale unless such, an 
intention was clearly indicated. We have 
inthe present case all the necessary con- 
stituents of a mortgage by conditional sale, 
and we donot find that either the terms 
of the instrument or the attendant circum- 
stances are such as to establish that the 
intention of the parties was thatthe transac- 
tion should be a sale. 


We accordingly accept the view taken bye 


the lower Court and dismiss this appeal, 
passing no order as to costs. e 


D. Appeal dismissed. 
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RAM. KUMAR JALAN-—DEFENDANT— 
APPELLANT 
. Versus 
'R. J. WOOD 4 Co. Lrp.—PLaAINTIFF AND 
ANOTHER— DEFENDANT— RESPONDENTS 

Trade mark —Infringement—Test—Expert opinion 
of persons acquainted with trade as to whether re- 
semblance in marks is likely to deceive unwary pure 
chasers is inadmissible. 

The test in cases of infringement of trade mark is 
-whether the unwary purchaser is likely to be deceived 
‘into purchasing the defendants’ goods as the goods of 
the plaintiffs. 

The expert opinion of persons well acquainted with 
the trade as to whether an alleged resemblance between 
=the contrasted marks is or is not calculated to deceive 
the unwary, is inadmissible, andin the absence of any 
direct evidence that theunwarys have been deceived 
it is for the Courtand the Court alone to decide whe- 
ther there is. a possibility of deception. 


F. A. from the decree of the Commercial 


J udge, First Class, Delhi, dated May 20, 
1939. 


` Messrs. Roop Chand and K. C. Bedi, for 
the Appellant. f 
Messrs. M. C. Mahajan and Bishan 
Narain and Hem Raj Mahajan, for Res- 
- pondents Nos. 1 and 2, respectively. 


Sale, J.—The plaintiffs Messrs. R. J. 
Wood & Co. Ltd., who are importers of 
cotton piece goods at Delhi, instituted this 
suit for a permanent injunction to restrain 
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the defendants from infringing their trade 
mark “D. 1” by selling long cloth marked 
with what is alleged to be a colourable 
imitation of this trade mark. The plaintifs 
claim exclusive property in this trade 
mark, D.1, which forms part of a design 
stamped onthe ‘‘face plate” of the rolls of 
long cloth. e This design consists of a panel, 
at the top of which is the. picture cf a 
cotillon. Below this is a picture -enclosed 
in a circular stamp of a floral design. Below 
this again is another*stamp in ink with the 
words. “obtainable only from” and within 
the stamp the name of the manufacturers 
and their address. Below this comes the 
mark D.1 in ink and thereafter the name 
of the plaintiffs with a list of their places 
of business written in the form of hand- 
writing. There were two defendants in this 
case, Messrs. Jayaji Rao C8tton Mills Ltd., 
manufacturers of Gwalior and Ram Kumar 
Jalan, a piece-goods merchant carrying on 
business in Delhi. The.case ofthe plaintiffs 
was that defendant No. 1 manufactured at 
Gwalior long cloth with a face plate which 
was a colourable imitation of the face plate 
used by the plaintiffs and that this cloth 
was soldin Delhi by defendant No. 2, 
In particular, it was alleged that the de- 
fendants were -using on this face plate 
the mark ‘J DJ’ and it was alleged that 
the use of this mark in æ face plate which 
was a colourable imitation of the plaintiff's 
design, constituted an infringement of their 
trade mark. The plaintiffs originally claim- 
ed a permanent injunction with accounts of 
all sales* made by the defendants for the 
last three years from the date of the suit; 
but in the course of the hearing they dropped 
their claim for accounts and demanded only 
an injunction with damages, which they as- 
sessed at Rs. 5,000. 


The defendants manufacturers did not 
appear though served and the case was 
decided against them ex parte. The case 
was contested only by the seller Ram 
Kumar, who denied all the allegations, The 
learned Subordinate Judge found that the 
mark D. lis the plaintiffs’ trade mark and 
that the use by the defendants of the mark 
J Dl ina face plate, which in the opinion 
of the Court was a colourable imitation of 
the plaintiffs’ face plate, constituted an in- 
fringement of the plaintiffs’ trade mark. He 
further found that.defendant No. 2 had 
been selling long cloth under the: trade 


‘mark J D 1 „and was therefore liable for 


infringing the plaintiffs’ trade mark. As 
regards damages the learned Subordinate 
Judge found that the plaintiffs had not 
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` proved the loss sustained by reason of the 
defendants’ infringement, but he allowed 
Rs. 500 damages which he described as nomi- 
nel. He therefore granted the plaintiffs a 
permanent injunction against both defen- 
, dants together with Rs. 500 nominal dam- 
ages and full costs of the suit. 
decision defendant No. 2 Ram eKumar, the 
alleged seller, has appealed. It was con- 
ceded by Counsel for the appellant that 
the plaintiffs’ user of the-mark D. 1 is 
established, ‘but he argued that this mark 


D. 1. per seis not proved tó be ‘a trade, 


_mark ‘and that it is only part of the general 
"design “on the face plate, Ex. P. A., the 
whole ‘of which, he contended should be 
described as a trde mark. There 
foe in this argument. The evidence leaves 
no doubt that the plaintiffs have proved 
the exclusive right-of user of the mark D. 1 
as.a trade -mark. The statement of Mr. 
* Gray, chairman of the plaintiff firm, is clear 
on the point.“ He has ‘deposed that the firm 
has been using this trade mark continuously 
since 1882 and that the mark has become, 
as the result of long user, associated by 
the public with the long cloth sold by the 
plaintiff firm. Moreover the defendants 
own witnesses, e. g. LachhmanDas (D. W. 
No. 1) and Parmeshri Das (D. W. No. 6). 
noth commission agents of Delhi, have speci- 
fically admitted that D. 1 is the trade mark 
of the* plaintiff company. In these circum- 
stances, there can be no doubt that the 
learned Subordinate Judge was right in 
upholding the plaintiffs’ claim to the exclu- 
sive user of D. 1 asea trade mark. ° 

It was next contended that the mark 
J D 1 used by the defendants is nota 


colourable imitation of the plaintiffs’ trade: 


mark. For this purpose, it is necessary 
to compare the two face plates, Ex. P. A. 
used by the plaintiffs and Ex. P. B. used 
by the defendants. Exhibit P. A. on which 
the plaintiffs’ trade mark D. 1 cccurs-has 
already -heen described at the commence- 
ment of this judgment. Exhibit P. B. also 
consists of a panel witha picture in red at 


the top. Next below comes a stamp in ink 


on the top of which are the words “obtain- 
able only from.” Within the stamp comes 
the name of the manufacturers and their 
address at Gwalior. Below this come the 
words -in handwriting form “Selling 
Agents Gwalior, Delhi, Cawnpore, Amrit- 
sar.” Below that again comes the mark 
J. D. 1. A comparison of these two. face 
plates shows a general Similarity of 
design. It is true that on Ex. P. B. there 
is nothing corresponding to the 
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cotillon picture on Ex. P. A. and thatthe 
top picture on Ex. -P. B. consists not ofa 
florgl design but of the picture of a man. 
But even in the corners of this picture there 
are some floral designs and just below 
this picture comes exactly the same nature. 
of stamp in ink as on P. A. onthe top of 
which also occur the words ‘‘obtainable only 
from.” It‘is further significant that the 
mark D-l is printed in exactly the same 
way as the plaintiffs’ D-l except that 
in front of it appears the letter ‘J’ while 
between the ink stamp on Ex. P. B. and 
the maek J D-1 are written in handwritting 
from the woeds “Selling Agents Gwalior, 


- Delhi, Cawnpore, Amr itsar” “which is very 


similar in form to what appears on plaintiffs’ 
Ex. P. A.in the sameh andwriting form“R. J. 
eWood and Company Bombay, Delhi, Cawn- 
pore, Amritsar.” 

It has been urged in appeal that there 
can be no confusion between these two 
face plates because there is—it is contend- 
ed—difference between the get up of the 
two designs, the measurements of the cloth 
and its quality and price, differances which 
it is urged, would deceive no intelligent 
purchaser. But the test in cases: of “this 
nature is whether the unwary. purchaser is 
likely to be deceived; and the general simi- 
larity between the design of the two face 
plates is such that in my view fully justi- 
fies the opinion formed by the trial Court 


‘that an unwary purchaser might well be 


deceived into purchasing the defendants’ 
cloth as the cloth of the plaintiffs. It is 
true that in this case there is no direct evi- 
dence that any particular unwary purchaser 
has been deceived. Some evidence was led 
by the defendant in an attempt to show 
that there could be no confusion between 
the two face plates. This evidence consists 
of some Delhi commission agents, who ap- 
parently deposed as experts and whose 
opinion on the subject can be of no value. 
D. W.No. 2, Naurang Rai, a shop- keeper of 
Delhi, deposed that - 

«if I were offered cloth with face plate Ex. P. B. 
in face of cloth - with face plate Ex. P. A., I 


would not purchase it as there is a vast difference in 
hem.” 


Such evidence is not only of-no value 
but inadmissible. As pointed out in North 


. Cheshire and Manchéster Brewery Co. v. 


Manchester Brewery Co. (1) a House of 
Lords case, which the lower Court has quoted 
on p. 17 of the printed paper-book, the expert 
opinion of persons well acquainted with the 
trade as to whether an alleged. resemblance 
(1) (4899) A C 83; 8 L J Ch. 74; 79 LT 645:15 TL 
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between the contrasted marks is or is not 
calculated to deceive the unwary, is inad- 
missible, and in the absence of any direct 
evidence that the unwarys have been deceiy- 
ed, it is for the Court and the Court alone to 
decide whether there is a possibility of decep- 
tion. After a careful comparison of the two 
face plates; Hx. P. A., that of the plaintiffs 
and Hx. P. B., that of the defendants, I 
see no reason. to differ from the view ef the 
learned Subordinate Judge that the simi- 
larity between them is such as is likely 
to deceive the unwary purchaser. It follows 
therefore that the Jower Court was right 
in holding that an infringement of the 
plaintiffs’ trade mark is established. The 
next question urged inappeal is that there 
is no proof that defendant No. 2, Ram Kumar 
has sold thiscloth, The facts are that undef 


instructions . from Mr. Gray, Raj Narain ` 


(P. W. No. 4), his employee, was ifistructed to 
arrange a purchase of cloth from Ram Kumar. 
At the request of Raj Narain the purchase 
was effected by Rameshwar Dayal (P. W. 
No. 3). According to the evidence of 
Rameshwar Dayal he purchased the cloth 
marked Ex. P. B. from Ram Kumar with a 
cash memo (Ex. p. 1) in which the pur- 
chaser gave his name as Budh Sain. This 
cash memo bears the name of the defen- 
dant Ram Kumar. It is true that this is 
the sole evidence of the sale of cloth by 
defendant No, 2, but itis significant that 
defendant No. 2 has not only failed to come 
into the witness-box to éxplain his position, 
but has also withheld his account books and 
the counter-foils of the cash memos issued 
by him to the purchasers. In these circum- 
Stances the learned Subordinate Judge was 
right in my view in inferring from this isolat- 
éd sale ofa piece of cloth that defendant 
No. 2 was in the habit of selling cloth with a 
mark J D 1. I agree therefore that defendant 
No. 2 has by selling this cloth been guilty of 
infringing plaintiffs’ trade mark. 

- The last point urged is the question of 
damages and costs. It is true that the plain- 
tiffs have not been able to prove the damage 
sustained by them by the infringement of 
theirtrade mark. During the course of the 
hearing before the trial Court the plaintiffs 
themselves gave up their claim for accounts 
and as the claim has not been supported by 
the account books of the plaintiff company 
‘and it is therefore impossible to ascertain the 
actual loss caused to the plaintiffs by the 
defendant’s . infringement of the trade 
mark, the trial Court was justified in finding 
the amount of damages unproved. In. these 
circumstances the right course was to grant 
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éhe plaintiffs merely nominal damages.. The 
figure of Rs. 500°-awarded. as damagés by the ` 
trial Court is too substantial. to be described 
as nominal. In the absence of proof of dam- 
ages in a caseof this nature, the damages 
‘should be really nominal. But Í see no.reason 
why the plaintiffs should not, in the circum. . 
stances of fhis case, be allowed full costs. 
The plaintiffs’ costs, which the defendanis 
have to pay according to the decree-sheet 
- of the trial Court, are assessed at Rs, 706-5-0. ` 
In the circumstances I would allow’ the 
plaintiffs Rs. 750-0-0 which figure would 
include both damages and costs. To this 
extent I would modify the lower- Court's 
decree and I~ would leave parties to ‘bear. 
their own costs in this appeal; otherwise the 
appeal is dismissed. 


Dalip Singh, J.—I agree. 
S. Decree modified. 


+ 
SEE yao 


E SIND CHIEF COURT. 
“<. “Confirmation Case No. 33 of 1940 “and 
Criminal Appeal No. 206 of 1940 
October 8, 1940 
Davis, C. J. AND TYABJI, J. p * 
MOTIRAM CHANDIRAM—APPELLÄNT - 


: VETSUS f 
LMPEROR-—OPPgOSITE Parry 

Penal Code (Act XLV of 1860), ss. 300, Exceptions, 
Illus. (c) 302—Illus. (0) to s. 300 applies tọ 
revolver—Accused entitled to benefit of exceptions of 
Code—If deprived of it by falsity of defence or mis- 
take of Court~Murder of unarmed man by man 
armed wigh deadly weapon—Reath sentence is proper 
-—Murder case—Intentton can be inferred from act of 7 
accused—Private defence—Plea of— Burden of proof 
—Ratlways Act (IX of 1890), ss. 3 (7), 132—Cubinman, 
if railway servant—Name or address, if must in 
fact be encorrect—S. 132 requirements of. P 

Illustration (c) to s. 300, I. P. C., applies as much to 
a revolver as-to a sword or club. (p. 835, col. 2.] 

J£ upon the evidence it appears that the accused is 
entitled to the benefit of any one of the Exceptions 
of the Code, neither the ignorance of the accused nor 
the falsity of his defence nor any mistake or omission 
of the lower Courts or Advocates should deprive him of, 
the benefit of it [p. 836, col. 1.] 

Where a murder is by a bully, a man armed with 
deadly weapon against a man who was unarmed, the 
proper sentence is that of death. (p. 837, col. 2.) : 

There is no reason why in a murder case, as in 
other cases, a man’s intentions should not be inferred 
from his acts. (p. 835, col. 2.] 

Ina murder case the burden of proving right of 
private defence rests on the accused who takes such 
a plea. 

A cabinman is a railway servant within the meaning 
of s. 8(7) Railways Act. 

Section 132 Railways Act does not require that 
either the namg or the address should be in fact 
incorrect. (p. 837, col. 1.] 

' Section 132, Railways Act, does not require that both 
the name and address should be believed to be‘incorrect 
. but either the name or address, [ibad,] 
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C. C. and Cr. A.against the conviction ane 
sentence of death passed by First Additional 
sire a Judge, Hyderabad, dated July 29, 
1940. 


i Mr. Tikamdas Wadhumal, for the Appel- 
ant. 

Mr. Partabrai D. Punwanis Advocate- 
General, for the Crown. l 


Davis, C. J.—In this case. one who is 


described in the charge as Motiram alzas* 


Ghulam Rasul, son of Chandiram alias Ghu- 
lam Muhammad alias Fazli Saikh, has been 
convicted by the Additional Sessions Judge 
of Hyderabad of the murder of one Hiro, 
cabinman, on the night of August 15, 1939 
at Kotri Railway Station and sentenced to 
death. The accused has appealed and the 
case comes beforé us for confirmation of the 
death sentence. 
- was that a Police constable named Karimdad 
was on special duty at Kotri Railway Police 
Station at about 11 r. m. on August 15, 1939. 
He saw a man standing under a nim tree 
near the Muslim tea-stall and was suspicious 
and told the Police Jamadar, Nabi Ahmad, 
and Nabi Ahmad in his turn told Karimdad 
to keep an eye upon the suspécted person 
while he himself went and informed the 
Assistant Station Master and brought one 
Daniel who is Tigket Collector to question 
the suspected person about his ticket. The 
replies of this person being unsatisfactory 
he was taken to the Ticket Collector’s Office. 
On inguiry it appeared that he had come 
_ from Karachi to Ketri without a ticket and as 

he said that he had no money to pay for one, 
’ the Ticket Collector prepared a complaint 
under s. 112, Railways Act, against him. 
This complaint had to be approved and 
signed by the Assistant Station Master, and 
while Jethanand, the Ticket Collector, was 
waiting in the Assistant Station Master’s 
office, the appellant who wasthe suspected 
man escaped through one of the doors. The 
man was pursued by Karimdad, Police con- 
stable, and others crying “thief thief,” and 
as he ran towards the bridge he fired at a 
man who was coming from the opposite 
direction but he missed his mark. He then 
continued to run along the railway line 
pursued by Karimdad, some Policemen and 
some railway employees until he found his 
way barred near the railway cabin by one 
Hiro, a cabinman. He fired at Hiro thrice 
and Hiro fell, while he made good his escape 
through a cluster of trees near the grave- 
yard of Nathoshah. This man, who it is 
alleged by the prosecution was the appellant, 
was arrested some ten days after on August 


MOTIRAM V. EMPEROR (SIND) 


The case of the prosecution” 


195 IC 
96,1939 at Sukkur Railway Station at about 


‘5 in the morning. On his arrest a revolver 


with five cartridges in the chamber and 
nine loose cartridges were taken from his 
possession. 

On the day when fhe appellant made 
good his escape, a formal complaint made 
by Karimdad, Police constable, was record- 
ed by Nur Illahi, Sub-Inspector of Police 
in charge of the Railway Police. In the com- 
plaint Karimdad stated that when he was 
on special duty at the time of the 6 up-train 
he saw a man whom he suspected : he in- 
formed the railway Baboo and then the 
ticket collector, Mr. Daniel, inquired about 
his-ticket; a complaint for travelling with- 
out a ticket was made against him and he 
was taken to the Assistant Station Master's 
Soom, but he suddenly escaped through a 
door and ran. He, Karimdad, Nabi Ahmed 
and some” railway employees gave chase, 


-and this man whom they :described as a 


“thief” ran towards Gidu side; near. the 
suard’s rooma man came out at whom the 
thief fired and the thief continued to run; 
then Hiro, cabinman, came down from his 
cabin and was about to’catch the thief when 
he fired three shots at him and wounded 
him and Hiro fell down and the thief made 
good his escape in the khabar trees. A des- 
cription of his appearance was given in this 
complaint which isas follows : 

“His colour is black, thin in body, his height is 
about 5 feet 6 inches, age 25 years, bere-headed, hair 
vertical, beard shaved, small moustaches, wearing 
white canvas boot and having long coloured socks and 
nicker and colour coat.” 

The arrest of this appellant was made by 
Umerkhan, now Inspector of Police af 
Karachi, then at Sukkur, who arrested him 
because when questioned he took to his 
heels. Umerkhan had already the descrip- 
tion of the wanted man concerned in the 
murder at Kotri Railway Station and this 
description tallied with the man he had 
arrested. In the evening the Sub-Inspector 
of Police came from Kotri and took the ap- 
pellant into his custody. The case of the 
appellant is that this case is of a completely 
mistaken identity, that he was not at Kotri 
Railway Station, he was not found without 
a ticket and though he was arrested at Suk- 
kur he had no revolver in his possession. 
He said the case was brought against him 
as a result of the enmity of the Police. He 
had eloped with a niece of the Police Sub- 
Inspector Xavier. He was tried and acquit- 
ted and he has thus been involved out of 
enmity. He says his name is not Motirain 
but Ghulam Rasul, son of Ghulam Muham- 
mad, by caste a Shaikh, and by religion a 
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Mussalman. Now, there cam be no doubt in 
this case that Hiro, cabiaman, was killed by 
violence. Udharam, the Assistant Stagion 
Master, states that five minutes after the 
appellant had escaped from his office he got 
a telephone message from the cabin saying 
that Hiro, cabinman, had been shot; he went 
to the spot and saw Hiro lying injured and 
crying out in pain. He told him that he had 
been shot in trying to catch aman whom he 
Saw running away and who he thought 
had looted the office cash. Udharam. took 
Hiro to the railway hospital at Kotri and 
gave him into the charge of the doctor. 
Half an hour after, however the doctor told 
him that the condition of the patient was 
serious and that he should be sent to fhe 
Civil Hospital at Hyderabad ; he.sent him, 
therefore, to the Civil Hospital by ‘a special 
train. 3 

The Medical Officer who examined Hiro 
at the hospital at Hyderabad states that his 
condition was serious when he’ was first 
received ; he could make no statement; his 
body was cold and his pulse was imper- 
ceptible, but they gave him an injection and 
appropriate treatment, and he was able to 
make and he madea dying declaration which 
was recorded by a Policemen in the presence 
of Dr. Deumal and Dr. Ramchand. At 6 
A. M. the man died. According to this 
dying declaration, the stranger’s first shot 
missed the unfortunate cabinman and he 
continued in his pursuit and he was hit 
twice thereafter. He says the revolver was 
about thesize of the hand. He said he did 
not know who the thief was. He said it 
was dark and he could not recognize him. 
The dying declaration then is of no value as 
to the identity of -the appellant but shows 
precisely the circumstances under which this 
brave man Hiro met his death. This dying 
declaratioh is corroborated by the evidence 
of constable Karimdad and Nabi Ahmed, 
head constable. The post mortem showed 
that Hiro, as he said, was shot twice. The 
first injury had caused perforation in the 
right lung at four places: the other injury 
had fractured thecollar bone; death was 
due to shock and hemorrhage; the first 
injury, that in the chest, was sufficient to 
cause death. “The two injuries were caused 
by two separate revolver shots and two 
pieces of lead were extracted by Dr. Deu- 
mal from the body of Hiro; one broke into 
two pieces as it was removed. There can 
then be no doubt-that this. cabinman Hiro 
Was murdered. 

The question then to be considered is 
whether he was murdered by the appellant. 
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Lhe learned Advocate for the appellant has 
argued that this isa case of mistaken iden- 
tity, and he has referred us to two cases to 
show how dangerous it is to base a convic- 
tion upon identity alone. But we have not 
here a case of dacoits breaking into a house af 
night when it was dark or there was little 
light ando# one of the assaulted persons 


-In his terror having merely glimpses of the 


assailants ; but we have here a case of a man 
who was suspected, who was watched, who 
was brought into bright light — the elect- 
ric light, first in the Ticket Collectors’ office, 
then in the Assistant Station Master’s office, 
and he was actually recognized by one 
Muhammad Din, a telegraph man, who came 
that night into the Ticket Collector’s office 
when the appellant and the railway officħls 
were there. Further the man gave his name 
to the Ticket Collector, while filling in the 
form relating to a complaint under s. 112, 
Railways Act, as Motiram, son of Chhedi- 
ram, though he now protests that he is-not 
Motiram, son of Chhediram. There is evi- 
dence which appears reliable, for instance, 
of John Philips Xavier, the Sub-Ingpector of 
Police, and Vazirchand, a railway guard 
at Kotri, and of Ali Bakhsh, another rail- 
way guard at Kotri, that thisman was in 
employment at Sukkur and was known 
aS Moti, while Muhammad Din, the tele- 
graph man, knew him as®*one who had come 
to him with a letter from one Fazul Rah- 
man and who had given his name to this 
Muhammad Din as Ghulam Rasul. 

So this is not a case of an accused person 
whose identity and appearance were un- 
known previously to this offence to all the 
witnesses, nor is it acase of one who was 
seen by witnesses for the first time but 
briefly and in the dark, and if the evidence 
of the prosecution witnesses is substantially 
true, the appellant, despite all his cunning 
and his evasions,is clearly proved to be the 
murderer of Hiro, the cabinman. (After con- 
sidering evidence his Lordship proceeded). 
We think beyond a shadow of doubt that 
the identity of the appellant as one who had 
shot and killed the cabinman Hiro on the 
night of August 15, at Kotri is proved. We 
also think that there is no doubt that this 
killing was murder. This unfortunate man 
Hiro was shot at short range in a vital part 
of the body by the appellant witha deadly 
weapon. ‘here is no reason why in a mur- 
der case, as in other cases, a man’s inten- 
tions should not be inferred from his acts, 
This unfortunate Hiro was shot deliberately 
ina vital part of his body. Illustration (e) 
to s. 300, I.P. C., applies as much to a 
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revolver as to a sword or club. The act of 
the appellantthen comes clearly under the 
clause ‘thirdly’ in s. 300,I. P.C. It can 
also come well within ‘“fourthly” of the same 
section, that is, whem firing with this deadly 
weapon atthis close range, the appallant 
must have known that his act was so immi- 
nently dangerous that it mnst èn all proba- 
bility cause death. But itis quite unneces- 


sary to rely on this part of s. 300, I.. P. -C. 


We have considered the question, though 
it was not raised or argued throughout the 
proceedings in the lower Courts or-in this 
Court, whether the appellant’s offence was 
reduced from murder to manslaughter by 
reason of the right of private defence, in that 
the attempt made to arrest him by the Police. 
amd railway servants was unlawful, so that 
he would be entitled to resist arrest, and 
though he would not be entitled to kill, 
having used more force than necessary, his 
offence might be culpable homicide not 
amounting to murder and not murder. The 
burden of proving any such, defence rests, 
of course, on the accused himself, and 
neither éhe appellant nor his Advocate has 
raised this defence. Nevertheless, if upon 
the evidence it appears thatthe appellent is 
entitled to the benefit of any one of the Ex- 
ceptions of the Code, neither the ignorance 
of the appellant nor the falsity of his de- 
fence nor any méstake or omission of the 
lower Courts or Advocates should deprive 
‘him of the benefit of it. In this case all the 
efforts of the appellant and his Advocate 
; were: devoted to proving a false defence, 
. but on consideration of the evidertce on the 
record and the law, we think it is clear that 
the appellant is not entitled to the benefit of 
any Exception in the I. P. O. Section 101, 
J. P.C., would not apply-to the facts of this 
case nor would Excep. 2 to s.-300, I. P. C. 


Section 101, I. P. C., is as follows : 

“101.— If the offence be not of any of the descrip- 
‘tions enumerated in the last preceding section, the 
right of private defence of the body does not extend 
to the voluntary causing of death to the assailant, 
but does extend, under the restrictions mentioned in 
s. 99 to the voluntary causing to the assailant of any 
harm other than death.” 


Exception 2 to s. 300, I. P. ©., is as fol- 


OWS : 

“Culpable homicide is not murder if the offender, 
in the exercise in good faith of the right of private 
defencs of a person or property, exceeds the power given 
tohim by law and canses the death of the person 
againss whom he is exercising such right of defence 

, without premeditation, and without any intention of 
doing more harm than is necessary for the purpose of 
such defence.” = 

Here it could not be said, even if the ap- 
pellant had the right of private defence, that 
he acted in good faith within the meaning of 
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that term in the. I. P. C. or that he caused nc 
more harm than was necessary when he shot 
thig cabinman fatally. And we think it is 
clear that the arrest of the appellant by 
Police Officers or railway servants or by 
any person called to their aii by the 
Police Officers or railway sarvants was 
lawful. Hiro, the cabinman was more- 
over a railway -servant within the meaning 
of g 3 (7), Railways Act, and he was obvious- 
ly called. to their aid by the Police Officers 
and other railway servants under the provi- 
sions of s. 132, Railways Act. The materia! 
portion of s. 132, Railways Act, is as follows: 
132. (1).—If a person commits any offence under this 
Act other than an offence men- 
tioned in the last foregoing sec- 


tion, or fails or refuses to pay any 
excess charge or other sum de: 


Arrest of persons 
likely to abscond, 
or unknown. 


*manded under s. 115, and there is reason to believe 


thet he will abscond, or his name and address are un- 
known, andehe refuses on demand to give his name ande 
address, or there is reason to believe shat the name or 
address given by him is incorrect, any railway servant 
or Police Officer, or any other person whom such rail- 
way servant or Police Officer may call to his aid, may, 
pau warrant or other written authority, arrest 
m, 

In this case a complaint under s. 112: 
Railways Act, was under preparation against 
the appellant and awaited the necessary ap- 
proval and signature of the Assistant Station 
Master when the appellant escaped. The 
offence mentioned in the complaint under 
preparation against him was unders. 112, 
Railways Act, that of entermg a railway 
carriage in contravention of s. 68 of the- Act, 
that is travelling without a ticket in a 
first class carriage from Karachi to Kotr» 
with intent to defraud and is included 
in the term “any other offence” in s. 182 
of the Act. Furthermore, the Ticket Col- 
lector Jethanand had asked the appellant 
to pay the fare and the excess charge and 
the appellant replied he had no money. He, 
therefore, failed or refused to pay the excess 
charge properly demanded under s. 118, 
within the provisions of s. 132, Railways Act. 
But a still further condilion was required to 
be fulfilled under s 132 ofthe Act before 
Police Officers or railway servants could 
arrest the appellant without a warrant or 
written authority under s. 132, and that was, 
that the person concerned should have refus. 
ed on demand to give his name and address. 
or that there should be reason to believe that 
the name or address given by him was incor. 
rect. . 

Now the appellant gave a name but no ad 
dress, and though the Police -or the railwaj 
servants may have had no deñnite reason tx 
‘believe that the name given was ‘incorrec# 
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vhen it was first given, they had every 
teason to believe that the name was incorrect 
when, while the complaint was before fhe 
Assistant Station Master for approval and 
signature, the -appellant escaped through the 
door; alsoeno address whatever had been 
given. They had also in addition every 
reason to believe that he would abscond 
when, in fact, he did escape in the manner 
described. The section does not require that 
elther the name or the address should be in 
fact Incorrect. The words of the section are: 
“there is reason to believe that the name or 
address given by him ‘is incorrect,” but in- 
fact the name when it was given was the 
incorrect name of the appellant in the sense 
mhat he had abandoned it. While he gave 
his name as Motiram, son of Chhediram, he 
was known to the telegraph peon Muhammad ee 
Din as Ghulam Rasul, who at that very time 
asked the appellant why he gave the name 
of Motiram. At the trial the appellant con- 
tended that his name had always been 
Ghulam Rasul. In the complaint first made 
under s. 326, I. P. C., against him, his 
name is shown as Motiram Chandiram alias 
Ghulam Rasul. In his statement in the 
committing Magistrate’s Court his rame is 
given as Motiram alias Ghulam Rasul, 
father’s name Chandiram alias Ghulam 
Muhammad. l | 
It might be said then that his name was 
Motiram Chhediram as entered in the form 
by the Ticket Collector, but whether his 
name was Motiram Chhediram at the time 
or that oe had in fact changed his name and. 
religion, so that in the Sessions Court he 
eould rightly claim to be Ghulam Rasul 
Sheikh, by religion Mussulman, is not clear. 
We do not, however, think it matters. He 
gave no address and the Police and railway 
servants had every reason to believe when 
he escaped that the name given was incor- 
rect. Section 132, Railways Act, does not 
require that both the mame and address 
should be believed to be incorrect but either 
the name or address. The Police Officers 
and railway servants had therefore, the right 
under s. 132, Railways Act, to arrest the 
appellant, so that all other questions apart, 
he had no right of private defence. Though 
the appellant did not raise this question of 
arrest and did not plead or rely upon any 
Exception in the I. P. C., in veiw of the 
serious nature of the case, we have in 
bounden duty considered it. We find, how- 
ever, he is not entitled in any way to the 
benefit of any Exception in the I. P. ©. 
There remains then only the question of sen- 
tence. We do not think in this'case there is 
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ayy mitigating circumstance of any kind. 
The murder was that by a bully, a man 
armed with this deadly weapon against a 
man who was unarmed. We,think it is necés- 
sary, in order to safeguard innocent men 
like iro in the future, that guilty men like 
the present appellant should be hanged. We, 
therefore,ecenfirm the zonviction and -the 
sentence of death passed on the appellant 
and dismiss the appeal. 


S. * Appeal dismissed. 


LT 
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Appeal. No. 150 of 1939 

August 15, 1940 
l Harriss, C. J. AND FAZL Aut, J. 
MAHABIR PRASAD—JUDGMENT-DEBTOR 
APPELLANT 
versus > 
JUGAL KISHORE PRASAD 
° AND OTHERS—DEOCREE-HOLDERS—., 


RESPONDENTS 

Mortgage—Two separate mortgages covgring two 
separate loans—Second mortgage also comprising pro- 
perty of first mortgage—Mortgage decree on both 
mortgages—Court directing that property covered by 
first mortgage should be first sold and in case the 
sale proceeds were insufficient to cover both mortgages 
then alone second mortgage properties to be sold— 
Sale of first mortgage property found insufficient 
to cover first mortgage Sale Sof second mortgage 
property—Sale preceeds more than amount due on 
second mortgage—Decree-holder purchaser if .can 
retain surplus and.apply wit towards satisfaction of 
the balance due on first mortgage or should depostt it 
in Court. l 

The mortBagor executed two separate mortgages to 
cover two separate loans. The property comprised in 
the first mortgage was also included in the second 
mortgage along with. other property. The mortgagee 
sued ‘on both the mortgages and obtained a preliminary 
decree which recitéd the sums due on the two mortgages 
separately. Eventually this decree was made final. In 
the sale proclamation it was declared that the proper- 
ties would be sold in satisfaction of the total of- the 
amount due on both these mortgages together with in- 
terest and costs up to date. It had been directed that the 
properties comprised in the first mortgage should first be 
sold and that the properties comprised in the second morts» 
gage should only be sold if the amount obtained in ag 
insufficient to satisfy the whole amount due. The sale 
proceeds of the first mortgage property was insufficient 
even to satisfy the amount due on that mortgage. 
The second mortgage property was therefore sold, 
The sale- proceeds were considerably more than the 
sum due under the ‘second mortgage and asthe first 
sale realized less than was due on the first mortgage 
the decree-holder retained this surplus : 

Held, that it was neverthe intention of the Court in 
drawing up the decree that the properties comprised in 
either of the mortgages could be sold to satisfy more 
than what was due on the mortgage relating to such 
properties. ConseQuently the decree-holder purchaser 
was bound by law to deposit in Court the difference 
between the purchase price of the second mortgaged 
property and the sum actually due ‘under .the second 
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mortgage unlessit could be shown that the decree jn 
terms permitted the decree-holder to retain this sur- 
plus and apply it towards the discharge of the other 
mortgage. 


A. from original, order of the Sub- 
Judge, Gaya, dated June 21, 1939. e 


Mr. Lal Narain Sinha, for the Appel-. 


lant. . 

Messrs. C. P. Sinha and Harinandan 
Singh, for the Respondents. 

Harries, C. J—This is a judgment- 
debtor's appeal from an order of the learned 


Subordinate Judge of Gaya dismissing his. 


application for setting aside a sale. The 
appellant-judgment-debtor was defendant 
Na bin a mortgage suit which was based 
on two mortgages, dated June 9, 1928, and 
August 24, 1929. In the mortgage of 
June 9, 1928, the mortgagor had mort- 
gaged in favour of the mortgagees two 
annas share ina village called Daulatia and 
in the mortgage of August 24, 1929, the 
mortgagor had mortgaged to the same 
mortgagee the same two annas share in 
village Daulatia and a 2 annas 18 dams 
share ofecertain property in village Ganowa. 
Defendant No. 8, the present appellant, was 
a subsequent mortgage of this 2 annas 18 
dams share in village Ganowa. The decree- 
holder brought a suit on these two mort- 
gages and obtained a preliminary decree in 
his favour.. In that decree it is recited that 
the amount due on the mortgage of June 9, 
, 1928, was Rs. 3,360-11-9 and on the mortgage 
of August 24, 1929, Rs. 1,815-0-7. Even- 
tually ‘this decree was made final, In the 
sale proclamation*it was declared “that the 
properties would be sold in satisfaction of 
the sum of Rs. 5,524-4-4, being the total of 
the amount due on both these mortgages to- 
gether with interest and costs up-to-date. 
It had been directed that the properties 
comprised in the mortgage of June 9, 1928, 
should first be sold and that the properties 
comprised in the second mortgage should 
only be sold if the amount obtained for the 
two annas share in Daulatia was insufficient 
to satisfy the whole amount due. Bids for 
the property comprised in the mortgage of 
June 9, 1928, namely two annas share in vil- 
lage Daulatia only amounted to Rs. 3,000, 
whereas the actual amount due under this 
mortgage at the date of sale is said to have 
been Rs. 3,587-0-9. The share in village 
Ganowa was then put up for sale and that 
realized a sum of Rs. 2,524-4-4. The pur- 
chaser in each case was the .decree-holder, 
and he obtained the two properties for pre- 
cisely the amount which was due upon both 
mortgages, namely, Rs, 5,524-4-4. Applica- 
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tion was made to the learned Subordinate 
Judge to set aside this sale on a number of 
graunds; butit is unnecessary to consider 
any of those grounds, because the ground 
now relied upon by Counsel for the decree- 
holder is an entirely new ground which. was 
never raised inthe Court below. It, how- 
ever, seems to us to be a ground of some 
substance, and in our view the Court below 
must have an opportunity of reconsidering 
this application to set aside the sale in the 
light of the considerations which have been 
brought to our notice. 

It is clearly stated in the preliminary 
decree that a certain sum was due on the 
mortgage of June 9, 1928, and another sum 
due on the mortgage of August 24, 1929. 
The sums are keptapart. It was, however, 
“recited that the property comprised in the 
mortgage of June 9, 1928, should be sold first 
and in thé event of that property not pro- 
ducing the total amount due to the decree- 
holder, the property comprised inthe mort- 
gage of August 24, 1929, should be sold to 
satisfy the decree. Counsel for the respond- 
ent has urged that the decree allows the two 
properties to be sold to satisfy the total 
amount due on both the mortgages, Accord- 
ing to him, if the property comprised in the 
mortgage of June 9, 1928, did not fetch the 
amount due on that mortgage, it was open 
to the decrce-holder to sell village Ganowa 
to satisfy the remainder of the sum due on 
both the mortgages. He has urged that in 
this particular case though village Ganowa 
realized more than what was due on the 
mortgage of August 25, 1929, yet. the dec. 
ree-holder was entitled to retain that sum as 
the share of Daulatia had not realized the 
amount due on the earlier mortgage. | 
In my view the preliminary decree and 
the final decree based upon it must be con- 
strued as a whole. Inthe preliminary dec- 
ree and in the final decree the amounts due 
under the two mortgages are referred to, 
and it appears to me that it was never the 
intention of the Court in drawing up this 
decree that the properties comprised in 
either of the mortgages could be sold to sat- 
isfy more than what was due on the mort: 
gage relating to such properties. What the 
preliminary decree means is that Daulatia 
is to be sold first, and it must be remem- 
bered that Daulatia had been mortgaged in 
both the mortgages. Ifthe price realized 
forthe share of Daulatia was sufficient to 
satisfy both the mortgages. then Ganowa 
was not to be sold. However, it is provided 
that jf the amount obtained by Daulatia did 
not satisfy both the mortgages then Ganowa 
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had to be sold to satisfy the decree ; but the. 


“decree” there must mean the decree impos- 
ing a liability on Ganowa not .ior the 
balance due on the mortgage after theesale 
of the share in Daulatia but rather the 
amount due on the mortgage of August 24, 
1929, which was the only mortgage aifecting 
Ganowa. In my judgment, there is great 
force in the argument that under this dec- 
ree Ganowa could never be made to bear a 
greater burden than the amount due on the 
mortgage of August 24, 1929. 

As I have stated, though only about 
Rs. 1,815-0-7 was due on the mortgage of 
August 24, 1929, at the date of the sale, yet 
Ganowa, which was one of the properties 
mortgaged by that mortgage, was sold for 
“Rs. 959444, That sum was considerably 
more than the sum due under the, morigage 
of Ganowa. As Daulatia has realised less 


than was due on the mortgage of June 9, 


1928, the decree-holder retained this ‘sur- 
plus ; but it has been urged before us that 
he was bound by law to deposit in Court the 
difference between the purchase price of 
Ganowa and the sum actually due under the 
mortgage whereby Ganowa was mortgaged. 
It appears to me that such deposit had to be 
made unless it could be shown that the dec- 
ree in terms permitted the decree-holder to 
retain this surplus and apply it towards the 


discharge of the other mortgage relating to 


Daulatia. ‘There being’ a surplus on the sale 

of Ganowa, it is urged that this should have 

been deposited in Court and that the failure 

. to deposit this sum gave the Court no alterna- 
tive but to resell the property: see O.. XXI, r. 
86, Civil P. C. There appears to be consider- 
able substance in this argument; but we have 
not the materials before us to decide the ques- 
tion. As I have stated, this point has been 
taken for the first time'in this Court and the 
necessary materials have not been -incor- 
porated in,the paper book. Further, in my 

_ view it would not be right to decide this case 
without giving the lower Court an oppor- 
tunity of considering this new point and 
coming to a conclusion upon it. 

A preliminary. point was taken in this 
Court by the respondent that this was really 
an application under O. XXI, r. 90, Civil P. 
C., and that as the judgment-debtor had not 
paid the necessary deposit he could not possi- 
bly proceed with his application. In our 
view the application based on this new 
ground cannot -possibly be regarded as an 
application under O. XXI, r. 90; but it will 

“be open to the lower Court to consider whe- 
ther the application is well founded on any 
other ground. In my judgment, the: justice 
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of the case demands that the .order of the 
Court below should be set aside and the case 
remanded to that Court to be heard and de- 
termined in the light of the observations 
which [ have made. It will be for the Court 
below to consider whether there was or was not 
a curplus after the sale of Ganowa and whe- 
ther such surplus should have been deposit- 
ed in Gottrt and not applied towards the 
satisfaction of the mortgage on Daulatia. It. 
appears to me that if the Court comes to the 


- conclusion that this surplus should have been 


deposited it will then consider whether the 
sale “can possibly stand. The costs of this. 
appeal and of the proceedings in the Court 
below will abide the event. 


Fazi Ali, J.—I agree. 
D, ' Case remanded. 
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MADRAS HIGH COURT 
4 Special Bench 
O. P. No. 275 of 1938 
February 1, 1940 |, 
Leacu, CO. J., King anp KRISHNASWAMI 
AYYANGAR, Jd. i 
- COMMISSIONER or INCOME-TAX, 
MADRAS—PETITIONER 
versus 
K. M. Or. MURUGAPPA 
CHETTIAR, KANADUKATHAN— 
po i RESPONDENT 
Income Tax Act (XI of 1922), s. 4 (2)—Amount 


held not transferred by assessee in British India and 
that it ngver came within” British India and conse- 


' quently was not assessable to*income-tax. 


From out of the profits of the Malacca branch of the 
assesseo’s joint family business a sum of Rs. 10,000, 
was remitted, in two remittances of $5000 and $1290, 
to Sin Pudukottah by a hundi drawn in his favour 
on a bank in Pudukottah. The income-tax authorities 
sought to assess this amount on the ground that S had 
deposited monies with another branch of the assesses’s 
business in Burma which was part of British India 
in the year of assessment and that the remittances to 
Shad reduced the assessee’s liabilities toS in British 
India and consequently the amounts must be said to 
have come into British India. There wasno suggestion 
that the monies were transferred by S to the assessee In 
British India: aot 

Held, that unless profits made abroad were received 
in British India there could be no question of taxation 
in India the moneys were never received in British 
India. They were paid direct to Sin Pudukottah and it 
was not suggested that Stransferred the money to the 
assessee in British India. S was paid by a hundi delivered 
to haroutside British India and cashed by her outside 
British India and the money never came to British 
India. Consequently the amount was not assessable to 
income-tax. 134 Ind. Cas 937 (1), relied on 159 Ind. 
Cas. 787 (2), distinguished. 


O.P. reference by the Commissioner of 
Income-tax, Madras. l 


840, 
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Veeraraghavan, for the Petitioner. 
Mr. P. R. Srinivasan, for the Respon- 
dent. f 


Leach, C.J.—The assessee in this case 
Is the manager of a Hindu undivided famaly 
residing at Kanadukathan in the Ramnad 
District. The family derives Ineome from 
property and business in money lending at 
Kanadukathan and also. at Okkan in Burma 
and Klang and Malacca in the Federated 
Malay States. For the Year of assessment 
1936-37, the petitioner returned a.loss of 
Rs. 13,828. The Income-tax Officer having 
examined the accounts and considered the 
evidence produced in support of the return, 
assessed the family on an income of 
Rs: 14,651, which was subsequently reduced 
by the Assistant Commissioner to Rs. 10,833. 
The assessee was dissatisfied with the 
assessment and asked the Commissioner to 
refer certain question of law to this Court 
for decision under s. 66 (2), Income Tax 


Act (XI of 1922). In accordance with his 


request, the Commissioner 
has referred to this Court 
questions : 

(1) Was there any material’ before 
Commissioner to justify his conclusion that the 
headquarter profits could not properly be deduced 
from the headquarter accounts and that an estimate 
was therefore necessary. (2) Whether on a proper 
construction of s, 4 (2) the following sums were rightly 
included in the petitioner’s total income, namely (a) 
$5165 being the amount credited to the folio of 
K. S, PL. ST., (b) $4290 being the amount debited 
to the M. V. K. account (0) Rs. 1,000 being the amount 


utilized for the purchase of shares in the Udumalpet 
Sri Venkatesa Mills Ltd.” ° 


The assessee is now content to have the 
first question answered in the affirmative. 
He has also given up his contentions with 
regard to the sum of $5,165, referred to in 
cl. (a) and the sum of Rs: 1,000 referred in 
cl. (c) of the second question. He has con- 
fined his case entirely to the question whe- 
ther the $6,290 referred to in cl. (b) of the 
second question should have been included 
in the total income of the family. The adu- 
thal at the Malacca branch of the assessee’s 
family business is one M.V. K. Palaniappa, 
whose mother, M. V. K. Sigappi Achi, 
resides in a village in the state of Pudukotta, 
Which is outside British India. In order to 
defray his marriage expenses, he borrowed 
Rs. 10,000 from the Malacca _branch and 
remitted the amount to his mother in Pudu. 
kotta. “The Income-tax Officer refused to 
accept the statement of the assessee that 
this remittance’ represented a %oan to the 
aduthal, but the statement was ‘accepted by 
the Assistant Commissioner on’ appeal. On 


of . Income-tax 
the following 


the Assistant 
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February 9, 1936, the sum of $5,000 was re-, 
mitted from Malacca to Sigappi Achi. 


This remittance was made by a hundi drawn . 


by the M.C. T. M.. Banking Corporation, 
Ltd., of Keulalampur on its - branch at 
Pudukottah. On March 23, 1936 a, further 
sum of $1,290 was remitted to Sigappi Achi 
in the same way. These two sums of $9,000 
and $1,290 make up the $6,290 now in dis- 
pute. The income-tax authorities have- held 
that these moneys represent remittances 


` from the Malacca branch out of the profits 


made there during the account year 1935-36 
and they maintain that the $6,290 must be 
taxed on that focting. Their contention is 
based on the fact that Sigappi Achi had de- 
posited with the assessee a sum of Rs. 19,692 
which was utilized by the Okkan branch of 
the business and was credited to her in the 
books of that branch. In the year of account 
Burma was,.part of British India: It is said 
that inasmuch as the liability of the asses- 
see to Sigappi Achi has been reduced by 
$6,290, it must be taken that this money has 
come into British India. 
This contention cannot be accepted: It is 
true that these remittances were paid for 
from out of the profits which had accrued 
to the Malacca branch; but the moneys were 
never received in British India. They were 
paid direct to Sigappi Achi in Pudukottah 
and itis not suggested that Sigappi Achi 


transferred the money to the’ assessee in ` 


British India. Unless profits made abroad 


are received in British India there can be. 


no question of taxation here. It seems to 
me that the decision in Multanchand Johur- 
mull v. Commissioner of Income-tax, Bengal 
(1), is directly in point. Mr. K. V. Sesha 
Iyengar, on behalf of the Commissioner of 
Income-tax, has suggested that the case is 
governed by the decision -of this Court in 
Subramanian v. Commissioner of Income- 
tax, Madras (2), but the facts in that case 
were entirely different from the facts of the 
present case. There the creditor and the 
debtor both resided in British India and the 
creditor was paid by a hundi delivered to 
him in British India. Sigappi Achi was 
paid by a hundi delivered to her outside 
British India and cashed by her outside 
British India and the-money never came to 
British India. For these reasons, I consi- 
der that the $6,290 was wrongly included in 
the assessee’s total income and I would 


(1)51TC 154; 134 Ind. Cas. 937; A I R 1931 Cal 
727;,58 O 999; Ind. Rul. (1931) Cal 937. 

(2)9I T C47; 159 Ind. Cas. 787; A IR 1936 Mad 
282; 59 M 171; 69 M L J 844; (1935) M W N 119; 8 R 
M 548;43 L W 124 (S B). 
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answer the reference in that sense. As this 
opinion is shared by my learned brothers 
“here will be an. order for éosts in favour 
of the assessee for Rs. 250. There will “also 
be a refund of the deposit. | 


King, J:—I agree. 
Krishnaswami Ayyangar, J.—I agree. 


N.-D, Answer accordingly. 
BOMBAY HIGH COURT 
Second Appeal No. 695 of 1939 
February 3, 1941 
: DIVATIA, J. l 
JINA MAGAN PAKHALI—PLAINTIFE 
—APPELLANT 
Versus = e 


BAI JETHI—DEFENDANT— RESPONDENT 


Hindu Law—Marriage— Divorce—Custem—Pakhali 


community—Custom of divorce—Consent of husband— 
Effect. i 

The custom of granting divorce in Pakhali com- 
munity does exist, and where the consent of the hus- 
band has been given, it would not be against the spirit 
of Hindu Law. . 

[Case-law discussed]. 


S.A, against the decision of the Assistant 
Judge, Ahmedabad, in Appeal No. 335 of 
1937. 


Messrs. Purushottam .Tricumdas, C. M. 
Trivedi and Mr..C. S. Trivédi for Mr. Ram- 
nath Shivlal, for. the Appellant. ' 

Messrs. I. I. Chundrigar and K. T. 
Pathak, for the Respondent.. : 


Judgment—This appeal arises in a suit 
by the plaintiff-appellant against his wife for 
restitution of conjugal rights. The only ques- 
tion in the appeal is whether the plea of 
the defendant that she has already been 
divorced from the plaintiff has been estab- 
lished. ‘The lower Appellate Court has held, 
differing from the trial Court, that the de- 
fendant had been validly divorced by the 
plaintiff according to the custom of the caste 
and that the latter was not therefore entitled 
to the relief prayed for. The finding of. the 
lower Appellate Court on the evidence is that 
both the parties, belonging to the Pakhali 
caste of Ahmedabad, were married to each 
other when they were children, that on 
August 17, 1935, there was a meeting of the 
‘caste Panch where a divorce was granted 
with the consent of both the parties and two 
mutual documents. were executed by the 
brothers of the plaintiff and the father of the 
defendant as the parties were considered to 
be minors. On the question of minority there 
is some confusion in the judgment of the 


“ 
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lower Court where at one place they are 
escribed as minors and at another. place ` 
the husband is described as a major. It ap- 
pears from the certificates of birth produeed 
in evidence that the husband as well as the 
wifg had finished eighteen years of age 
when the divorce was granted. In the eye 
of law, thexefore, they must bè treated as 
majors. The defendant had, however, plead- 
ed-in the written statement’that according 
to the custom: of -the caste.if either the 
husband or the wife had not attained the 


‘age of twenty-one, a petition was made to 


the caste on their behalf by their guardians 
and that the guardians can ask for or give a 
divorce on behalf of the minors. That paqint, 


‘however, is not material in view of the fact 


that on the finding of the lower Court fhe 


‘husband, who was above eighteen years of 


age and capable of giving*consent, was pre- 
sent at the meeting and did give his con- 
sent asked for by the defendant’s father on 
her behalf. The evidence of the headman 
of the caste, which has been believed by 
the lower Court, shows: that the husband 
duly gave his consent, but he saig that the 
writing would be signed by his elder brothers 
who were present there. It. is true that 
there is no specific finding as to whether 
the wife gave her consent, but there would 
be no question.of that in view of the fact 
that the defendant was elso. present .in the 
caste meeting and her father himself wanted 
the divorce. for his daughter on account of 
desertion as well as on the ground of the 
marriage being ill-matched. The learned 
Judge, therefore, on thiseevidence as well as 
on the several instances’ of custom relied 
upon on’ behalf of the defendant, held that 
the custom had been proved and that the 
wife- having been validly divorced from the 
husband, the plaintiff was not entitled to 
restitution. A l ; 

On behalf of the plaintiff mutch reliance 
was placed in the lower Court on the deci- 
sion of this Court in Keshaw Hargovan v. 
Bai Gandi (1). That was a case of parties 
of the same caste in the, same town. It 
was held there that a custom stated to exist 
among Hindus of the Pakhali caste by 
which the marriage tie can be dissolved by 
either husband or wife against the wish of 
the divorced party, the sole condition at- 
tached being the payment of a sum of 
money fixed by the caste, cannot be recog- 
nized by the Court as it was immoral or op- 
posed to public policy as well as repugnant to 
Hindu Law. *The- previous case law on this 


(1) 39 B 538; 29 Ind. Cas, 952; A I R 1915 Bom. 107; 


17 Bom. L R 584. ~ 
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point was reviewed, and the ground of the 
decision is that the caste cannot give a 
divorce without the consent of the party 
which is going to be divorced. Undoubtedly 
that is a correct priaciple. `The caste has 
no jurisdiction to force a divorce upon an 
unwilling party. But the case would be 
otherwise where the party against whom 
divorce is sought according to custom gives 
his or her consent and the consent is given 
in the presence of the caste Panch. All the. 


previous cases discussed in Keshaw Hargovan | 


v. Bai Gandi (1) and relied upon here also 
were either civil or criminal cases in which 
the wife remarried without a valid divorce 
_ in the sense that it was not granted with 
the consent of the husband. But it seems to 
mehat in those castes where the custom of 
divorce exists and where the consent of the 
Spouse, who is to be divorced, has been prov- 
ed, it would be permissible for the other 
spouse, if she isthe wife, to remarry; and 
such custom of divorcee cannot, in my opinion, 
be regarded as contary to Hindu Law. 
Mr. Purshottam on behalf of the appel- 
lant contends that the institution of divorce 
‘itself is opposed te-the spirit of Hindu Law, 
and that there is no decision of any Court 
in India. which holds a custom of divorce 
as valid. I think that would be going too 
far. As observed in Tagore Law. Lectures, 
1908, on Customs*and Customary Law in 
British India, < 
‘‘divorce is nos contemplated by the Hindu Law 
but it is not repugnant to its principles, end if 
there be a well established custom in its support, 
if may override the general provisions of thgt law.” 


Sir William Strange in his Treatise on 
Hindu ‘Law also says that in the lowest 
. Glasses divorce is attainable between a hus- 
| band and wife provided it is allowed by the 
custom of the caste. There have been many 
cases in our Courts arising out of divorce in 
the lower castes. In all these cases, even 
where it is held that the divorce had not been 
properly granted, it has been taken for grant- 
ed that the custom of divorce can validly 
exist ina particular community, especially 
if it is a Shudra community, but that divorce 
could not be forced by the caste against the 
unwilling person. In Rahi v. Govind (2) it 
was held that a Shudra woman, who was 
married to another person by pat marriage, 
without having received a ¢hhor chiti (i. e., 
release) from her first hushand, could not, 
validly remarry, another person because there 
was no valid divorce. At p. 114* of the judg- 
ment there is a quotation rom Steele’s 


Law and Customs of Hindu Castes to the 
(2)1 B 97, 


"Page of 1 B,—{Hd.} 
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effect that 


“all the lower castes admit the second marriage of 
wives in particular instances, and of widows, the 
cerenfonies at which differ in many respects from 
those at a first marriage.” ; 

There is also a reference therein to m- 
stances in which it was allowed, inethe cases 
of women whose husbands were living; but 
in such cases the proper course would ap- 
pear to.be for the first husband to give the 
wifea chhor chithi, or a writing of divorce- 
ment, and generally the concurrence.of the 
caste was required, but not invariably. On 
the particular facts of that case, it was held 
that the consent of the husband had not 
been obtained, and that therefore the divorce 
was invalid, but it was observed that in the 
lower castes especially the custom of divorce 
by giving a chhor chitht was in existence. 
Similarly, the decision in Reg. v. Sambhu 
Raghu (3) also proceeds on the ground that 
the conserfi of the husband had not been 
obtained, and it was observed: 

- “The Court does not recognize the authority, of the 
caste to declare a marriage void, or to give permission 
to 2 woman to re-marry.”’ 

The decision in Emperor v. Bai Ganga 
(4) also proceeds on the same ground. There 
the husband was absent in South Africa and 
if was held that the caste had no authority to 
grant divorce without his consent. On the’ 
other hand, it has been held in Sankara- 
lingam Chetti v. Subban Chetti (5) that 
there is nothing immoral in a. caste 
custom by which divorce and re-marriage 
are permissible on mutual agreement, on 
one party paying to the other the expenses 
of the latter’s original marriage. I may 
state that there is a recent decision of the 
Privy Council in Gopi Krishna v. Jaggo 
(6), in which their Lordships confirmed the 
finding of the trial Court to the effect that 
in the community of the parties, who were 
Vaishyas, it was proved that abandonment 
or desertion of the wife’ by her husband 
dissolves the marriage tie, and sets her free 
to contract another marriage. It is true that 
it was not contended there that the custom, : 
especially in the regenerate. classes, was 
against Hindu Law. Nevertheless, it is re- 
markable that such a plea had not been 
taken if that custom was supposed to be 
against the spirit of Hindu Law. 

(3)1B 347. 

(4) 19 Bom. L R 56; 39 Ind. Cas. 308; AI R1916 
Bom. 97; 18 Cr. L J 468. 

(3) 17 M 479. 

(6) 631 A 295: 162 Ind. Cas 993; 
198; 58 A 397; 1936 OL R 344; 1936 AL R581; 2 BR 
603;9RPC13;71 M LJ 31; 400C W N 1007;17 P 
LT 477; 44 LW 84; Q936) M W N 652: 64 CLJ 
111; (1936) A L J 819; 38 P L R 829; 38 Bom. L R 751; 
19 N LI 189 (P O). ; Ja 
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In my- opinion, the lower Court has 
rightly distinguished the decision in Keshaw 
Hargovan v. Bai Gandi (1) on the gyound - 
that there the consent of the husband was 
not taken by the caste and here the consent 
has beer proved. It would have been another 
matter if*it had been proved that the caste 
procured the husband’s consent by pressure 
or coercion, but there is no evidence to show 
that, and it seems to have been a free and 
voluntary -consent. It is next argued that. 
the lower Court was wrong in holding 
the custom proved in this particular com- 
munity. It is not clear on the evidence as 
to whether the persons belonging to the 
Pakhali caste are Shudars or Kshatriyas. 
Some have described themselves as Rajput 
Pakhalis, In Borrodaile’s Gujarat Caste 
Rules, Vol. YI, there appears tobe a state- 


ment to the effect that in this Pakhal caste,- 


there was no system of nata, 1. e., re- 
marriage, during the husband’s life-time, 
and that it is not the practice for a wife to 
dissolve the marriage tie during the hus- 
band’s life-time. In the book on Tribes and 
Castes of Bombay by R. E. Enthoven, Vol. I, 
there is a reference to the Pakhali caste. It 
is there observed as follows with regard to 
this community (p. 180): 

“A husband can divorce a wife on the ground of 
her misconduct. A wife can divoree'a husband if 
he ill-treats her. A divorced woman has to pay a fine 
of from Rs. 100 to 200 to the caste people in order 
to remain in the caste.” ` 


In the present case, the learned Judge has 
held, relying upon the instances adduced 
by the defendant that the custom of grant- 
ing divorce in this community ‘does exist, 
and as the consent of the husband has-been 
given, it would not be against the spirit of 
Hindu Law. In my opinion, therefore, the 
lower Court was right in holding that in the 
present case the custom of divorce has been 
proved, that the consent of the husband 
has also been proved, and that therefore 
the divorce being legal and valid, the plain- 
tiff is not entitled to the relief of restitution 
of conjugal rights. The decree of the lower 
Appellate Court is therefore confirmed and 
the appeal is dismissed with costs. 

D. Appeal dismissed. 





PATNA HIGH COURT 
Criminal Revision Petition No. 504 of 1941 
July 23, 1941 

VARMA, J. | 
JANAK SINGH AND ANOTHER— 
PETITIONERS 
/ versus 
EMPEROR—ComMPLAINANT |, 


Criminal Procedure. Code (Act V of 1898), s. 535 
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, Appellate Court, if can convict accused on failure 


of original charge, of another charge of which they 
had no notice and which they were not called upon. 
to answer. , 

When “the prosecution! case is’ disbelieved in @ssen- 
tial particulars, itis not gafe to convict the accused 
on „the residue of the evidence that may be accept- 

ble. The accused should not be convicted by the 
Appellate Court ofa charge of which they had no 
notice ang which they were not called upon to answer 
in the trial Court. But where there was a charge 
under s. 323 against one of the accused, and the Ap- 
pellate Court convicted ‘others under s. 323 read with 
s.1140f the I. P. O., when, however, they were not so- 
charged the conviction under s. 323 read withs. 11¢ 
against’ such accused is not proper. 62 Ind. Cas. 181 
(1), relied on, 108 Ind. Cas. 333 (2), distinguished. 

[Accused were given the benefit of doubt and acquit-- 
ted of the charge -under s. 147.) 


= Cr.’ R.P. from an order of the Appéllate 
Magistrate, Darbhanga, dated April 23, 


Mr. Chandra Sekhar Prasad, for the Peti- 
tloners. 


Mr. Janak Kishore, for the Complain-- 
ant. - ` 


Order—The learned Appellate Magis- 
trate of Darbhanga maintained the conviction- 
of the petitioners under s. 323 read with s.. 
114 of the I. P. C., and the sentence of a fine 
of Rs. 50 each, or, in default, one month’s 
rigorous. imprisonment. The petitioners 
have also been convicted under s. 147 of the- 
I. P.C., but no separate sentence has been. 


passed by either of the Courts below. The -- 


two petitioners before me took their trial 
along with five others who were convicted. 
under ss. 323 and 147 ofthe I. P. C. and sen- 
tenced to pay a fine of Rs. 50 under ss. 323- 
and 147 of the I. P. C. and sentenced to pay 
a fine of Rs. 50 under s. 323, no separate 
sentence being passed under s. 147. 
In order to appreciate the points of law 
raised in this case, it is necessary to mention 
the various charges framed against the ac- 
cused. There was a charge under s. 147 of 
the I. P. C. against all the seven accused, the 
common object of the unlawful assembly 
eing as assaulting and snatching cash of 
Rs. 50from the person of the complainant. 
There was a charge against Kari Tanti 
under s. 323, although from the language it 
would appear that the charge was sought to 
be under s. 325 of the I. P. C. because the 


charge runs as follows : : 

“That you, on or’ about the same date and place 
voluntarily caused grievoushurt to the complainant, 
and thereby committed an offence punishable under s. 
323 of the I. P. 0.” 

Evidently, there was some sort of mis-- 
conception In the mind of the Magistrate, . 
who framed the charge. Then there was a 
charge under s. 370 of the-I. P.C. against 
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Janaklal Singh, one of the petitioners before 
me. Before the Appellate Court this charge 
_ failed. Being moved by all the accused, the 
Appellate Magistrate changed the conviction 
of the present petitioners from one under 
s. 323 to one under s. 323 read with s. 114,of 
the I. P. C. but he maintained the sentence 
passed by the trial Court, R 

The first point for consideration is whe- 
ther the petitioners have. been rightly con- 
victed under s. 323 read with s. 114, when 
there was no charge under this section fram- 
ed against them. It was heldin Mayadhar 
Mahanty v. Danardan Kund (1) that’ 

“when the prosecution case is disbelieved in essential 
particulars, it is not safe to convict the accused on 
the residue of the evidence that may be acceptable. 
The accused should not be convicted by the Appellate 


— Court ora charge of which they had no notice and 


which they were not called upon to answer in the, trial 
Court.” 


d 

- Ås against this Mr. Janak Kishore appear- 
ing on behalf of the complainant refers to 
U lfat Khan v. Emperor (2). The relevant 
portion of the placitum of that case runs as 
follows > 

“Where the accused were convicted of rioting under 
- 5. 147, the mon object of which was stated to bs 
to assault and in prosecution of which they did assault 
and evidence was directed towards actual assault com- 
mitted by the accused but in appeal the accused were 
acquitted of ridting.’’. 

-Held that though the accused were acquit- 
_ ted of rioting, they could be convicted in 
appeal under s. 323¢hough no charge was 
. framed under that section as the accused 
would not be prejudiced.” There’ may ‘be 
instances which would be covered by s. 535 
of the Criminal P. C., and, if no prejudice is 
caused, a conviction*o£ that nature may be 
maintained. But in the present case, when 
there was a charge under s. 323 against one 
of the accused, I cannot help holding that 
the present petitioners were prejudiced 


when the Appellate Court convicted them ` 


under s. 323, read with s. 114 of the I. P. C. 
Therefore, I am of opinion, that the con- 
viction under s. 323 read with s. 114 against 
the present petitioners was not proper. 
There may be some further objection to a 
conviction under s. 114 under the circum- 
Stances of the case, hecause that section is 
applicable only when the Court could hold 
that, if these petitioners were absent, they 
. could be guilty under s. 109 of the I. P. C. 
But that aspect of the case need not be gone 
into at this stage. I would, therefore, set 
' aside the conviction under s. 323, read with 
s. 114 of the I. P. C. and the sentence passed 

(1) A I R 1921 Pat. 496; 62 Ind..Cas.e181;2P L T 
243; 22 Or. L J 485. 


(2) A IR 1928-Pat. 359; 108 Ind. Cas. 333;.29 Cr. L 
J 374; 10A ICr. R 3l 
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thereunder against each of the present peti- 
tioners. . 

The question that remains to be consider- 
ed is whether, there should be no sentence 
under s. 147 of which the petitioners have 
been convicted. In order to decide this a 
further consideration of the facts of the case 
is necessary. The eye-witnesses are Sukhdeo 
Singh (P. W. No. 2), Anand Singh (P. W. 
No. 3) and Mauji Raut (P. W. No.4). The 

: Appellate Court accepts the statement that 
Sukhdeo Singh and Anand Singh are distant- 
ly related to one Munshi Singh “with whom 
the appellants Janak and Sarjug are on bad 
terms and that Mauji Raut is distantly relat- 
ed to the respondent” and the learned 
Magistrate holds—‘“‘But for this reason their 
evidence cannot be disbelieved.. When no 
specific pert was assigned to Sarjug Singh 

-and when the story assigning Janak Singh 
the origina) part of snatching away the sum 
of Rs. 50 was disbelieved by the Court, a 
certain amount of doubt is raised about 


“< the complicity of the petitioners before me, 


especially when we find that all the eye- 
witnesses are connected with people inimi- 
cally disposed towards them. ; 

I would, therefore, give them the benefit of 
doubt and acquit them of the. charge under 
s. 147 also. In the result the Rule is made 
absolute, the convictions and sentences are 
set aside and the fines if already paid, must 
be refunded. 


D, Rule discharged. 


“ke 


PESHAWAR JUDICIAL COMMIS- 
. SIONER’S COURT 
Appeal No. 172/69 of 1940 
March 4, 1941 
Mir AHMAD AND Soort, JJ. 
Mst. BEGAM JAN—APPBLLANT 
Versus 
MALIK AMAN AND ANOTHER— 


; RESPONDENTS 
Limitation Act (IX of 1908), Arts. 97, 62—Land - 
transferred by Muhammadan to his wife in lieu of 
dower—Promise to get mutation attested and deed 
registered not fulfilled —Husband dying—Mutation 
proceedings by widow rejected on objection by her 
step-sons—Suit by widow against step-sons for posses- 
sion of land or in alternative to recover amount of 
dower—Transfer held valid to begin with and Art. 97 
applied—Cause of aclion held accrued when mutation 
was registered, 

By a document dated June 16, 1923 a Muham- 
madan, transferred some land to his wife in lieu 
of the amount of dower money due to her. He 
promised in the document to get a mutation attested 
in her favour. He however failed to get the document 
registered and to have a mutation duly attested. He 
died in 1934. On May 15, 1936 a mutation was entered 
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to give effect "to the document of June 16, 1923. On 


December 6, 1936 the document was. shown to the 6 


Revenue Officer the step-sohs ofthe widow objected to 
the attestation of the mutation and it was therefore 
rejected. On October 18, .1938 the widow brought a 
suit against her step-sons for possession of the land and 
asked in the alternative for recovery of Rs. 2,000, her 
dower morfey: 

Held, thatthe transfer of the land to the woman was 
perfectly valid to begin with and hence Art. 97, Lim, 
Act applied to the suit as the husband might have 
registered the document and got a mutation attested. 
The cause of action accrued to the plaintiff when the 
mutation was rejected. The suit was therefore within, 
tine. Hanuman Kamat v. Hanuman Mandur (2) and 
79.Ind. Cas. 520 (3), relied on. 


_A. from the order and decree of the Addi- 
tional Judge, Peshawar, dated June 10, 1940. 


Mr. A. R. Nishtar, for the Appellant. 
Mr. Ram Lubhaya, for the Respondents. 


Mir Ahmad, J.—Arsalla Khan, a land- 
lord of village Bhogarmang married Mst. 


Begum Jan in 1922 anda sum of Rs. 2,000 ° 


was fixed as her dower. By a document 
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the land and asked in-the alternative for 
recovery of Rs. 2,000, her dower money. 
The defendants resisted the suit. The 
trial Judge .refused to give possession of the 
land because the dogument transferring the 
land to the plaintiff was-not registered. He 
held that Art. 103, Lim. Act, applied tothe 
suit for the recovery of dower money. He 
pointed’ out that such a suit could be brought. 
within three yearsof the death of the hus- 
band under that Article, and as. the suit 
had been brought*four years after the death 
of Arsalla Khan he held that it was time- 
barred so far as Sarfraz was concerned. 
With respect to Malik Aman he was of the 
view that his application dated August 24, 


- 1936 was an admission of a liability under: 


s. 19, Lim. Act, and extended the peried to 
three years from that date. He therefore 
found the suit within fime against Malik 
Aman. He passed a decree in favour of Mst. 
Begum Jan against Malik Aman for 
Rs. 1,000. Mst. Begum Jan appealed against 


dated June 16, 1923 he transferred some “this order and requested that a decree for 


land tohis wife Mst. Begum Jan in lieu 
of the amount of dower money due to her. 
He promissed in the document to get a 
mutation attested in:-her favour. He however 
failed to get the document registered and to 
have a mutation duly attested. He died in 
1934. On May 15, 1936 a mutation was en- 
tered to give effect to the document of June 
16, 1923. On August 24, 1936 Malik Aman, 
a son of Arsalla Khan by another wife and 
thus a step-son of Mst. Begum Jan, pre- 
sented an application to the Revenue 
Officer. In ,this application he stated 
that Rs. .2,000 were due to his .step-mother 
on account of dower, that his father had 
given land to the lady to discharge the 
debt, that a mutation had been entered, that 
there was a possibility of his going away. 
from the country and being absent when 
the mutation came up for attestation, and 
that he therefore wanted to place it on the 
record that he had no objection to the 
attestation of the' mutation. Sarfraz, a bro- 
ther of Malik Aman and another step-son 
of Mst. Begum Jan took exception to the- 
mutation, whenit came up for attestation. 
The Revenue Officer adjourned the proceed- 
ings and ordered that the deed should be 
produced before him. On December 6, 1936 
the document was shown to the Revenue 
Officer. ‘Both Malik Aman and Sarfraz were 
present on that day and objected to the at- 
testation of the mutation. It was ‘therefore 
” rejected. On October 18, 1938, Mst. Begum 
Jan brought this suit against her step-sons 
Malik Aman and Sarfraz for possession of 


' ledgment. 


Rs. 1,000 should also be passed: against 

Sarfraz. Malik Aman presentedgan appeal 

as well, asking that he should be relieved of 
the liability. The appeal of Mst. Begum 

Jan was found to be time-barred in the Dis- 

trict Court. It was therefore dismissed. 

“ The learned Additional Judge disagreed 

with the lower Court respecting the liability 
of Malik Aman. He was of the opinion that 

Malik Aman’s application dated August 24,. 
1936 did not amount tosan acknowledgment of 

liability as contemplated by s 19, Lim. Act. 

He consequently accepted the appeal of’ 
Malik Aman and dismissed the suit of Mst.. 
Bagum Jan against him also. Mst. Begum. 
Jan has come up on further appeal to this 

Court and has requested: that the decree -of 

the trial Court be restored, that is toasay that. 
a decree may be given to her for Rs. 1,000- 
against Malik Aman. Learned Counsel for- 
the appellant has urged that the debt due to. 
Mst. Begum Jan was dicharged by the trans-. 
for of the land to her in 1923, that the consi-- 
deration for the discharge of that debt failed 
on December 6, 1936.when. the mutation was 
rejected, that under Art. 97, Lim. Act, the- 
cause of action to bring. a suit for the- 
recovery of the origina! debt arose on Decem- 

ber 6, 1936, and that her suit was therefore- 


within time. -In the alternative the learn- 


ed Counsel has argued that the application 
of Malik Aman amounted to be an acknow-- 

Learned ‘Counsel for the respondent re- 
plied that. Art. 97, Lim. Act, applied to: 
suits for recovery of consideration in cases- 
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“where a transaction was voidable and had 


.been avoided. He however emphasized the 
“point that where the transaction was void 
-ab @mitio the transaction failed at once and 
„Art. 62, Lim. Act. applied. He contended 
-that the transaction of the transfer of land 
-in this case was void ab initio for want of 
registration, tnat the suit to recover the dower 
-money was therefore governed by Art. 62, 
‘Lim. Act, and was time-barred As regards 


acknowledgment he invited our attention to, 


-the fact that Malik Aman did not admit his 


. dower debt. l 
-did not fall within the purview of s. 19, Lim. 


own liability but only stated that his father 
“had given land to the plaintiff to pay of the 
He urged that such a statement 


Act. It will be observed that neither Counsel 
haseelied on Art. 103, Lim. Act. They are 


: agreed that we have to decide whether 


-the transfer 


of fand to Mst. Begum Jan 
was void ab initio or not. They do not 
deny that Art. 62 applies if it was void 
“ab initio and Art. 97. applies if it was not. 
‘For fasility of reference we will reproduced 


~the two Articles below: 


6 
62. For monsy payable by | Three | When the 
“ the defendant to the plain- | years. | money is re 
tiff for money received by ceived. 


the defendant for the plain- 
tiff’s use. 


Three | The date of 
years. | the failure. 


97, Fcr money paid upon an 
existing consiferation 


which afterwards fails. 


In the former case the terminus .a 


..quo is the date when the money is received. 


In the latter case ethe starting polat is the 


date of the failure of the consideration, .for 


- two rulings of their Lordships of the Privy | 


i 


it is only when the consideration fails, that 
is to say the document becomes ineffective, 
that the cause for refund arises. There are 


Council which directly bear on the point 
in issue. We will first proceed to discuss 
them. In Bassu Kuar v: Dhum Singh (1), 


. the transaction fell through because one of 


- the parties failed to complete 


it. Their 
Lordships held that Art. 97 applied. The case 


. analogous tothe one which is before us and 
- it will be useful to reproduce the head note 


which runs thus: . 
“Money due cn an ‘account stated which would as 


_ such, have been barred in three years from the state- 
- ment under Act XV of 1877, Sch. II, Art. 64, becomes, 


for purposss of limitation, a debt of another character, 
when, it having been the subject of an arrangement 


- whereby it was to be retained by the debtor as part of 


“the consideration upon a proposed sale of land, that 


. arrangement failed, the sale not being, specifically en- 
- forceable and so declared by decree.”’ 


“In contemplation of a sale of land by the debtor 
(1)11 A 47; 15 I A 211; 5 Sar 260 (P O). 
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-was for refund of consideration. 
-Lordships explained in this judgment that 
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to the creditor, it was agreed that the book-debté should 
be retained by the former in satisfaction of part of the 
price, but the parties failing to agree as to certain 
othergerms a suit, brought by the intending vendor for 
specific performance, was dismissed, on the ground 
that no effectual agreement had been made.” 

Held that this decree brought about anew state of 
things, and imposed a new obligation on the debtor, who 
could no longer allege that he was absbdlved by the 
creditors being entitled to the land instead of the 
money. He became bound to pay that which he had 
retained in payment of his land, the date of the decree 
giving*the date of the failure of an existing consider- 
ation, within the meaning of Art. 97. 

“The matter might also- be regarded as falling 
under s. 65, Contract Act IK of 1872, under which 
when the agreement was decreed ineffectual, the debtor, 


- having previously received an advantage under it, 


was made liable “to rostore’’ that advantage, or ‘“‘to 
make compensation for it.” 


In Hanuman Kamat v. Hanuman Mandur 
(D), the co-parceners had objected to the trans- 
fer and it‘was therefore set aside. The suit 
Their 


Art. 62 applied to cases where the transaction 
was void ab initio because the consideration 
failed at once and Art. 97 governed transfers 
which were valid to begin with but became in- 
operative owing to events which supervened, 
later on. In that particular case their Lord- 
ships held that the suit was within. time 
under both articles. A Division Bench of the 
Calcutta High Court have also taken a similar 
view of the general principle in the ruling 


reported in Dwijendra Narain v. Joges- 


chandra (3). Notes (e) and (f) of that ruling 
are in point and are as follows: 

“(e). Ordinarily limitation runs from the earliest time 
at which an action can be brought and after time has 
commenced torun there may be a revival of a right to 
sue whena previous satisfaction ofa the claim is nulli- 
fied with the result that the right to sue which had 
been suspended is reanimated. Whenever proceedings 
are being conducted between the parties bona fide 
inorder to have their natural rights and obligations 
in respect of a matter finally settled, the cause of action 
for an application or for a suit the relief claimable, 
wherein follows naturally on the result of such pfro- 
ceedings, should be held to arise only on the date 
when those proceedings finally settle such rihgts and 
liabilities.” 

(f) The true test to determine when acause of action 
has accrued is to ascertain the time when plaintiff could 
first have maintained his action to a successful 
result.” | 

Applying the principles laid down in the 
authorities quoted above we are of opinicn 
that the transfer of the land tothe woman 
was perfectly valid to begin with and hence 
Art. 97 applies to the suit. The husband 
may ‘have registered the document. He may 
have got a mutation attested. In fact -one 
of the step-sons was also anxious to get the 
transaction enforced and it.was not till 


(2)19 C 123; 18 I A 158; 6 Sar 91 (P ©). 
(3) AT R 1924 Cal 600; 79 Ind. Cas. 520; 89 CL J 40. 


~ 
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December 6, 1936 that he made a valte facie 
and went back on his application of August 
24, 1936. Transactions are void ab -initio 
only when they are not enforceable from 
the very beginning for instance a contract 
by a minor or a contract against public 
policy or ip contravention of a provision of 
law. In view of our finding that Art. 97, 
Lim. Act, applies, the cause of action ac- 
crued to the plaintiff when the mutation 
was rejected. The suit of the plaintiff is 
therefore within time from that date viz., 
December 6, 1936, and the question of ac- 
knowledgment of Malik Aman does not arise. 
We consequently accept the appeal, set 
aside the order of the lower Appellate Court 
and restore that of the trial Judge. ‘The 
plaintiff shall have her costs throughout 
from Malik Aman. < 4 


S. Appeal*accepted, 


NAGPUR HIGH COURT | 
First Appeal No. 88 of 1937 
January 8, 1941 
STONE, C. J. AND Boss, J. 
ON KARSINGH—PLAINTIFF—ÅPPELLANT 
versus 
Firm SHRIKISHAN RADHAKISHAN 


AND OTHERS—DEFENDANTS—RESPONDENTS 


Specific Relief Act (I of 1877), s. 47—Plaintrff's 
suit for declaration that he is owner of certain pro- 
perties, without claiming relief that sale deed exe- 
cuted by himin favour of defendant and in fraud 
of creditors is nominal and ineffective, if maintain- 
able. 

Plaintiff is entitled to the relief of declaration that he 
is the owner of certain properties without claiming a 
relief that the sale deed executed by him in respect of 
the properties and in fraud of creditorsin favour of 
defendants be declared nominal and ineffective. The 
whole transaction of sale is unreal and may be regard- 
ed as nothing. There is nothing to set aside. 
What the plaintiff has got to ask for, is a declaration 
that the property is his. Inorder to get that declara- 
tion he has got to prove that he has retraced his steps 
in time. For that he has got to establish that the un- 
real nature of this transaction has never ceased. ‘That 
will be the problem that he will be faced with when it 
comes to the merits in the case. Petherpermal Chetty 
v. Muniandy Servai (1), explained and applied. 


- F. A. fromthe decree of the Court of the 
Sub-Judge, 1st Class, Khandwa, dated Feb- 
ruary 27, 1937. : 
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Mr. P. N. Rudra, for the Appellant. ` : 
° Mr. K. B. Tare, for Respondent No. 1. 


Mr. W. R. Puranik, for Respondents 
Nos. 1 to 3. ° 


Judgment.—The plaintif in this case 
seeks a declaration thathe isthe owner of 
certain properties. A preliminary issue was 
framed ih the following terms: 

“Whether plaintiff is entitled to the relief of decla- 
ration which he seeks irthis suit, without claiming 
ea relief that the ‘sale deed executed by him in favour 
of defendants Nos. 2 and 3 be declared nominal and 
Ineffective ?”’ 

On that preliminary issue the learned 
Judge has dismissed the suit. In our opinion, 


‘he was wrong in so doing. 


In so saying we must not be taken as 
indicating in any way that this suit has eny 
merits whatever nor must we be taken as 
indicating that on the mefits it must obvi- 
ously be dismissed. We have not gone 
into the merits. We have merely noted that 
itis founded in fraud-and our conclusion 
fs based entirely on the observations of their 
Lordships of the Privy Council in Pether- 
permal Chetty v. Muniandy Servai (1), 
which decision requires to be carefylly . 
understood in order that this case may be 
properly approached when it comes to the 
merits and in order that the present point 
can be fully understood, Their Lordships 
were there concerned with a contest þe- 
tween A and B. A started as the owner of 
certain property which property he colour- 
ably purported to transfer to B. That 
colourable transaction was admittedly a 
fraudulént one forthe purpose of defraud- 
ing the creditors of A. Their Lordships had 
to consider B’s argument that because the 
whole transaction was rooted in fraud there- 
fore the maxim in pari delicto potior est 
conditio possedentis applied. ‘They came to 
the conclusion that that maxim did not 
apply if A retraced his steps and sought to 
get the property back before any third party 
had been defrauded. If their Lordships’ 
observations at pp. 558 and 999" are care- 
fully examined it will be seen that they are 
giving A a locus penitentie during which 
he can get rid ofthe effects of his fraud 
and that they are limiting that to circum- 
stances during which the transaction re- 
mains unreal. Once it has any real content 
then their Lordships clearly indicate that it 
cannot be treated as a nullity because ex 


- hypothesi if it has a real content it is not 


a nullity. They indicate that it has a real 


(1) 35 0 551. 
*Pages of 35 C.—[Ed.] 


a 
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content if the position of third parties -is 
thereby affected. | hee, s 
. While the transaction is in the unreal 
Staķe it may be regarded as nothing. Nothing 
passes; nothing is done; the whole thing 
is colourablé andit begins and remains a 
mere matter of talk. There is no a A 
there is nothing to set aside ang the pro- 
perty stays where it was. So viewed ob- 
viously-one is not concerned with a trans- 
` fer passing title from ‘A to B making B, it 
may be, the legal owner, trustee for A, or 


anything of that sort : one is not concerned’ 


therefore with a transfer which divests.A 
and which requires a re-transfer before A 
can be re-invested. One is just concerned 
with a sham which has no effect at all. 
This, however, is assuming that A can re- 
trace his steps. He can retrace his steps 
while the transactton is still merely a colour- 


‘able transaction and remains unreal. It- 


remains unreal as long as no third party 
is affected. Once a third party is affected 
it becomss something ‘other than unreale 
Once that stage is reached neither A nor B 
can say that.the. transaction is imaginary, 
colourablé, or void. ` l eo 


That being the state.of the case it is 
not necessary for Ato seek a declaration 
setting- aside the transaction. There is no- 
thing to.set: aside.. What A has got to ask 
for, as he has askee for here, is a declara- 
tion that the property is his. In order to 
get thåt' declaration he has got to prove that 
he has retraced his stepsin time. For that 
he has got to establish that the unreal nature 


of this transaction has never ceased. ‘That . 


will be the problem that he will be faced 
with when it come to the merits in this case. 
The case will now godown for disposal on 
the merits. . Costs hitherto incurred and -of 
this appeal to abide the event. l 


- 


De 3 Case remanded. 
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PATNA HIGH COURT : 
Appeal from Original Decree No. 80 of 1938 
4 Ta July 23, 1941 ; 

. Harriss, C. J. AND CHATTERSI, J. - 
Mst. TETAR’ KUAR AND oTHERS— 
PLAINTIFFS—APPELLANTS 

TE: ' VETSUS” s , 
CHHOTU DAS—DEFENDANT— RESPONDENT 
Trust Public or private — Absolute ‘dedication to 
idol— Part of income to be spent.for casual visitors— 


TETAR KUAR V. CHHOTU DAS (PATA) © 3 199510 


Relations of first mutawalli given option to select out- 
sider as successor in case he died without chela—These 
facts whether show trust’to be public one—Trust held 
e I e Gana Procedure Code (Act V of 1908), 
s. 92. : A 

A trust deed recited that the esecutor and his wife 
having no children were always engaged in the service 


. and worship of the idol Sri Radha Krishn§&ji, installed 


by the executor exclusively in the thakarbari in his 
family residence. With a view to make provision for 
the worship of the idol he dedicated his residence to- 
gether with his properties to the idol. He appointed one 
C as the mutawallt. The deed further provided: “It 


e is necessary and proper that C, manager and mutawalli, 


should always, as- usual, serve and worship (the idol), 
perform”the ragbhog and.celebrate the . festivals, so that 
no want and difficulty may . be felt in the performance 
of the ragbhog, should thoroughly repair the temple, 
thakurbari and the houses thereof, so that thay may 
not go out of repairs. Asamatter of fact, he should 


‘make the nakdi and .bhaolz collection and properly, 


should manage the said thakurbari and its affairs in 


.accordance with the needs of the time and should serve 


the casual visitors." The deed further provided for the 
appointment of a subsequent mutawalli by his relations 
In case‘ C died without leaving any chela : 

Held, that there was absolutely nothing whatever in 
the deed toconvert the family idol toa publicidol and 
the trust to public trust. From the mere facts that there 
was an abaclite dedication to the idol, that part of the 
income was intended to be spent for casual visitors and 


that the relations of the executor were given the option 


to select an outsider as mutawalli, dedication to the 
public could not be inferred. In every case of an abso- 
lute dedication to an idol, whether private or public; the 
dedicator divests himself absolutely of his proprietary 
interest in the properties endowed. 


' A. from a decision of the District J udge of 
Gaya, dated April 23, 1938. | 


‘Mr. ‘Sarjoo Prasad, for the Appellants. 
Mr; “Ray Parasnath, for the Respondent. 


Chatterji, J.—This appeal arises out of a 
suit brought by five plaintifis under the pro- 
visions of s, 92 of the Civil P. C., for removal 
of the defendant on the ground that he com- 


mitted breach of trust. The defence inter 


alia was that the trust in question was not a 


‘trust of a public nature such as would come 


under the provisions of s. 92 of the Civil P. 


C. ‘The learned District Judge gave effect 


to this defence and dismissed the suit, hold- 
ing that the trust was not of a public cha- 
racter.. The plaintiffs have preferred this 
appeal, ae 

The'trust in question “was -created by a 
deed dated April 22,. 1913 which ‘Was 
executed by Hanuman Das. The deed re- 
cites that Hanuman Das and his wife having 


no children were always engaged in the 


service and worship of the idol Sri Radha 
Krishnaji, installed by Hanuman Das. ex- 
clusively in the thakurbari in his family 
residence. With a view- to make provision’ 
for the worship of the idol he dedicated his. 
residence together with his properties to the 
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idol. He appointed Chhotu Das whom he 
had brought up since his childhood like his 


son as the mutawalli.. The deed provides: 

“It is necessary and proper that mahan’h Chhota 
Das, manager and mutawalli, should always, as usual, 
serve arid worship (the idol), perform the ragbhog and 
celebrate thb festivals, sx that no want and difficulty 
may be feit ia the performance of the ragbhog, should 
thoroughly repair the temple, thakurbari and the 
houses thereot, so that they may not go out of repairs. 
As a matter of fact, he should make the nakdi and 
bhaolz collection and properly, should manage the said 
thakurbari and its affairs in accordance with the needs. 
of the time: and should serve the casual visitors.” 

The deed fuither provides for the appoint- 
ment of a subsequent mutawallr by his rela- 
tions in case Chhotu Das died without leav- 


ing any chela.. 


Tre learned District Judge upon a con- 
struction of this deed has held that there. 
is nothing in the deed to indicate that Hanue | 


man Das intended to make*a dedication in 
favour of the public. At the very’ outset the 
deed recites that the idol Sri Radha Krishna- 
jl was: installed by Hanuman Das in his 
family residence. -It is not disputed that 
Sri Radha Krishnaji was the family idol of 
Hanuman Das. The question naturally 
arises whether there is anything in the deed 
from which it can be be said that Hanuman 
Das intended to convert his family idol to a 
public idol. ` There is absolutely nothing 
whatever of that sort in the deed 

Mz. Sarjoo Prasad contends that the dedi- 
cation to the publi¢ may be inferred from 
the fact that there was an absolute dedica- 
tion to the idol, that part of the income was 
intended to-be spent for casual visitors and 
that the relations of Hanuman Das were 
given the option to select an outsider as 
mutawalli. None of these factors, however, 
can be regarded as proof of dedication to the 
public. In every case of an absolute dedica- 
tion to an idol, whether private or public, the 
dedicator divests himself absolutely of his 
proprietary interest in the properties endow- 
ed. As regards the entertainment of casual 
visitors, it is not uncommon in the case of 
private endowments. As regards the selec- 
tion of an outsider as mutawalli, it is to be 
observed that Hanuman Das was childless, 
and he was making provision for the appoint- 
ment of a mutawalli in case he left no issue 
or Chhotu Das left no chela. 

Mr. Sarjoo Prasad also relies upon the evi- 
dence of certain witnesses who say that 
Chhotu Das had no-right to stop the public 
from entering the temple. But the learned 
Judge has given very cogent reasons for dis- 
believing that evidence, and there is no 
reason why we should differ from the Judge’s 
estimate of the oral evidence. The deed of 
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eoon is of 1913, and the terms of the 
deed are quite clear. Upon the terms of the 
deed it is impossible to hold that there was 
any “intention to create a public trust “To 
my mind any oral evidence would be abso- 
Iutedly useless to control the terms of the 
deed. < 
In my pptnion the learned Judge was quite 
right in holding that the trust is not ofa 
public character, and in that view he was | 
right in dismissing the suit. 

‘I would, therefore, dismiss the appeal with 
costs. « 

. Harries, C. J—TI agree. l 

LD: Appeal dismissed, 


BOMBAY HIGH COURT 
First Appeal No. 27 of 1939 
July 11, 1940 
BROOMFIELD AND DIVATIA, JJ. 
-MAHALINGAPPA CHANMALLAPPA 
* GOTKINDI—PLaINTIFF—APPELLANT ` 
VeTSUS 
SHANKARAYYA GURUSHANTAYYA 
HIREMATH—DeErFENpant No.l . 
p — RESPONDENT 
Land Improvement Loans Act (XIXof 1883), s.,7 
(1) C), Proviso—Mortgagz by borrower prior to 
loun, if protected. $ 
By s. 7 (1) (e) Proviso, Land Improvement Loans Act 
Legislature meant to protec the rights of third 
parties only and not of those’ who claim under the 
borrower himself (e. g., “mortgage) even ‘though the 
transaction was created before the date of the ‘loan. 
47 Ind. Cas, 301 (1), relied on. 


F. A. from a decision bf the First Glass 
Sub-Judge, at Belgaum, in C.S No.1 of 
1936. l l h 


Mr. B. D. Belwi, for the Appellant, 
Mr. H. F. Mudireddt, for the Respondent. 


Divatia, J—This appeal is preferred by 
the plaintiff ina suit to recover Rs. 16,000 . 
with interest due on asimple mortgage for 
Rs. 8,000 passed by -defendant No. l-in 
favour of the deceased father of ‘the plaint- 
iff on August 29, 1919. The mortgaged 
property comprised eight survey numbers 
one of which was revision Survéy No. 94, 
On February 1, 1921. defendant No. 1 took 
a tagai loan from the Govt. for improving his 
field, Survey No. 94, and for=that purpose 
he mortgaged to the Govt. another land of 
his, namely revision Survey No. 11/].° He 
failed to repay that tagai loan, and as a result 
Govt. sold Survey’.No. 94 in 1932 when it 
was purchased: by defendant No. 4 for 
Rs. 1,525 and he passed a kabulayat ‘to the 
Govt. for that number. Thereafter.the ap. 
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pellant brought this suit on January 3, 1936, 
to recover the amount due on the mortgage. 
The. main issue was wheiher the plaintiff 
-eollld hold Survey No. 94 in suit liable for 
the suit debt in viewe of the fact that the 
land was forfeited aud sold by the Govte for 
arrears of tagat. 
that the plaintiff cannot hold that land liable 

`- for-the suit debt, and-. he, therefore, passed 
* a decree against the defendants to the eflect 
that the plaintiff was entitled to recover his» 
mcney -by sale of the mortgaged property 
except Survey No. 94..The plaintiff has 
now preferred this appeal against that part 
ofthe deeree by which his claim: against 


Survey No, 94 was dismissed, and his con- . 


tention before us is that the lower -Court 
wag wrong in holding that that survey 
number was nots liable for the suit debt. 
The provision of law under which this land 
was sold for the non-payment of the taga? 
dues is ins. 7, Land Improvement Loans 
Act XIX of 1883. The relevant part of that 
section is: °° 7 ` f 

(1) Subject to such rules as may be made under 
s. 10, allloans granted under this Act, all inseresb (if 
any) chargeable thereon, and costs (if any) incurred in 
makingthe same, shall, when they become due, be 
recoverable by the Collector inall or.any of the follow- 
ing modes, namely : : sh A i 


(0) out ofthe land for the: benefit of which the 


loan has been granted—as if-‘tlisy- were arrears of land 


revenue due in’ respect of that: land ;” 

Then the. proviso to that section is as fol- 
low:, — l i 
` “Provided that no proceeding in respect of any land 
under cl. (c) shall affect any interest in that land 
which existed before the date of the order gêanting the - 
loan, other than theinterest of the borrower, and of 
mnortgagees -of, or persons having charges on, that 
interest...... 4. ; 

It is contended before us on behalf of the 
‘appellant thet the plaintifi’s right as mort- 

gagee before defendant No. 1 took the tagar 
loan could aot be extinguished: under the 
proviso whichis sought to be construed as 
not affecting any right of a prior mortgagee 
of the land. In our opinion, however, there 
is no warrent for that construction. The 
proviso clearly stater that it would not affect 
-any interest which existed before the order 
granting the loan other than the interest of 
the borrower and other than the interest of 
the mortgagee of that interest. It is clear 
that by the words “of mortgagees of that 
interest” the Legislature meant to include 
the mortgagee ofthe land before the loan 
was taken. The appellants ‘contention is 
that the words ‘‘mortgagees of that interest” 
mean the mortgagees of the interest of the 
borrower at the date of. the loan, and that 
interest was only the-ownership of the equity 


UPENDRA CHANDRA v. 


The learred Judge: held ° 


-Sankaran Nambudripad v. 


„offences or helped in any way to 


EMPEROR (CAL.) 19510, 


-of redemption. This argument implies that 


there must ‘be two -mortgages before that 
data, first of ail, the mortgage created over 
the property, and, secondly, a mortgage of 
the equity of redemption remaining with the 
mortgagor after. the first mortyage was 
created. But that-assumes that dhe purpose 
of the proviso was to protect the prior mort- 
gagee of the land for which there is no war- 
rantewhatever. The clear meaning of the 


_words of the provise is that the interests of 


third ‘parties are protected, butthatthe in- 
terest of the borrower and the inerest of the 


_inortgagee or charge-holder from the mort- 


gagor with regard to the property sold 
would be extinguished. ‘lhis construction 
of the section is supported by the decision in 
Ramaswami 
Ayyar (1). -There the learned Judges had to 
construe this particular proviso and they have 
construed “ib as meaning that a sale under 
s. 7 (1) (c) of the Land Improvement Loans 
Act, to recover the loan was free of prior 
incumbrances. It is stated that the proviso 
releases rights other than those of the bor- 
rower and of the mortgagees, e g., the 
rights of an occupancy. tenant. We think 
that that construction of the proviso 1s<cor-- 


- rect and that the Legislature meant to pro- 


tect the rights of° third parties only and not 
of those who claim.under the borrower him- 
self even though the transaction was created 
before the date of the loan. We think, there- 
fore, that the decision of the lower Court 
is correct, and the appeal is dismissed with 
costs. z - - 
D . Appeal dismissed. 


(1)41 M 691; 47. Ind, Cas. 801; A I R 1919 Mad. 990? 


3AM LJ 446. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 63] of 1940 
March 14, 1941 i 
BARTLEY AND MOHAMED AKRAM, Jd. 
UPENDRA CHANDRA PODDAR 
AND OTHERS—APPELLANTS i 
VETSUS ; 
EMPEROR—OPPOSITE PARTY : 
Penal Code (Act XLV of 1860), ss. 109, 201 — Mere 
failure to prev:nt commission of offence, whethèr 
amounts to abetment—Essence of offence under s. 201, 
Cp AEN - Accused heldcould not be convicted under 
Ss. ` 
Mere failure to prevent the commission of an offence 
is not by itself an abetment, when there is nothing to 
show that the accused instigated the commission of the 
do it. 
The essence of an offence unders. 201, I. P, C. isthe 
causing of evidence of the commission of an dffencé to 
disappear andit cannot be considered correct to say 
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that the niere moving. of the body of the decease] with 
the knowledge that an offence of culpable homicide has 
been committéd, amcunts to. causing the disappeagance 
of evidences of an offence. i : 

Held, on evidence that there could be no conviction 


oa individual accused upon a charge under s. 201,. 
‘Py Oo s < a 


Messrs. Santosh Kumar Basu and Ajoy 
Kumar Basu, for the Appellants. . i 


Mr. Bireswar Chatterji, for the Crown. 


Bartley, J.—There are thirteen appellants 
in this case who were tried by the learned 
Additional Sessions Judge of Fatidpore with 
the aid of a jury on charges framed under 
ss. 302, 302/109 and 201, I. P.O. The jury 
by a majority of 5/4 found the. appellant 
Jogendra Nath Biswas guilty under s.. 304 


(1), the appellants Rajendra Poddar and’ 


Sonaton Poddar. under s. 304 (1)/109 and the 
remaining -ten appellants all under s. 201, 
I. P.O. 
with this verdict seitenced Jogendra, Sonaton 
and ‘Rajendra “to” seven - years’ rigorous 


impriscnment each and the remaining appel-' 


lants.to two -years’ rigorous imprisonment 
each. The material faéts alleged by the 
prosecution were as follows : “On the day of 
occurrence there was a quarrel between 
certain Karikars and Namasudras; A mob 
of Namasudras ‘approached the local hat 
where the Karikars were. On their way-to 
the hat they met two brothers’ Abdul Barek 
and Momen who were entirely _unconnecebted 
with. any of the previous incidents. The 
appellants. Rajendra and Sonaton, it is said, 


gave..orders to seize these two men-where-. 


upon ‘one’ brother .Momen. ran away, the 
other brother Barek remonstrated where- 


upon the appellant Jogendra speared him in 


the chest and pinned him to the ground.. The 
appellants Bajendra and Sonaton said that if 
he were dead: he should be dragged away 
whereupon the appellants Banka and Dwija- 
bar began to drag the body by the legs. 
With regard to the rest of the appellants 
the only allegation made against them by 
the prosecution witnesses was that some of 
them stayed behind and others went with 
the two men who dragged the body. The 
body apparently was not seen again until 
the following Friday at noon when it- was 
recovered from a tank in the beel. Upon 
these allegations the appellant Jogendra has 
been convicted under s. 304 (1), 1. P. ©, the 
appellants Rajendra and Sonatcn for abet- 
ment of that offence and the remaining ap- 
“pellanis under s. 201 of the I. P. C. We have 
been taken through the charge delivered-by 
the learned Judge to the jury by the learned 
Advocate appearing for the appellants and we 
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thay say at once that tve are unable to find ` 
any misdirection or non-direction amounting 
to a misdirection in the learned Judge's 


charge in so far as it relates to the offence. - . 


alieged to have been committed by the accus- 
ed Jogendra. So far.as can be gathered - 
from the eyidence the defence appears to be . 
that there was a quarrel between the :, 
Karikars and the Namasudras in which the 


' latter were theaggréssors. The defence fur-' `~ 


ther was that the “body discovered in the 
beel was incapable of.identification and that 
it was not proved that it. was the body of 
Barek. On this part of the case the learned 
Judge delivered a full and detailed charge . 


‘to the jury. He emphasised the Important’ . - 


point that the jury must be satisfied that the 
body found was actually Barek’s body and . 
in connection with this -point placed the 
medical evidence as well as the other’evi- 
dence in the case fully and completely before 
the jury He then gave a detailed analysis 
of all the materials bearing upon this-qués- 
tion of identification of the body. ` WE 
On the second question whether it was 
the appellant Jogendra who caused the death 


of Barek, the’ learned J udge’s analysis of 


the evidence was equally full and fair. He 
pointed out to the jury that the medical 
evidence did not help in-this casé and that 
their conclusion «depended ’ entirely upon 
the amount of weight.-‘they, were prepared 
to attach to. the evidence’ ‘of the -eyé-wit- 
nesses who deposed that they saw ‘J ogendra 
striking the deceased man with a spear ih his 
chest.antl pinning him to*the ground. Upor ` 
this point we can find nothing in the charge 
of the learned Judge to which exception ‘can 
be taken and we are of opinion that -in go 
far as the verdict under. 8.304 (1), I P:-C;, 
against the accused Jogendra is concerned 
the majority verdict- of the jury cannot suc- 
cessfully be assailed: In dealing with the 
charge of abetment of -culpable homicide 
made against the appellants Rajendra’ and 
Sonaton the charge delivered by the learned 
J udge is open to criticism. It should be remem- 
-bered that the prosecution case on this point 
was that on the day of occurrence while the: 
mob of Namasudras including the present ap- 
pellants were making a hostile demonstration 
against the Karikars they were met by two 
brothers who had no connection with either 
party. Then it is said that the appéllants ` 
Rajendra and Sonaton gave orders to seize ' 


the two brothers whereupon one took to his 


heels and the other stopped and protestéd. 
At that moment the appellant Jogendra 
speared him through his chest and killed 


him. --- - -- 


ee “aan 
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In dealing with élis evidence what the 
learned Judge said wes, in the first place, 
that it certainly could not be said that in 
giving crdeis to seize Parek, Rajendra and 
Sonatcn were guilty of instigating Jogendre 
fo kill him. He went ontoray that fhey 
could not be held to have engaged in a ccn- 
epiracy to killand in both these @irections 
we think the learned Judge was perfectly 
right.’ He did, however, go on to direct the 


jury that if they were aware that the ap-" 


peilant Jogendra was going to strike Barek 
and were ina position to prevent -him. they 
were guilty of abetment of the offence com- 
mitted by Jogendra. In our opinion this 


direction given by the learned Judge to the ° 


jury was Clearly wrong. On the evidence as 
it stood there was nothing to show that the 
other two appellants instigated Jogendra to 
commit the offence of which he was con- 


victed or helped him in any way to do SO, -> 


Mere failure to prevent the commission of an 
offence is not by itself an abetment. r 
. It remains to consider the case of the ten 
appellants who have been convicted under 
s..201, I. P.C. The evidence on that point 
is “extremely meagre. The case stated to 
the jury was that after Barek was speared 
Rajendra and Sonaton said that if he: was 
dead he should be dragged away. Then 


‘the appellants an dat and Dwijabar began 


to drag the body by: thé legs. Some of the 
other appellants went:-with it and some re- 
mained. Those who remained interfered 
when the prosecution witnesses tried to fol- 
low-the people with the body. Ie is thus 
clear that the specific case made out against 


‘these ten appellants was that two of them - 


‘dragged the body away by the legs. Every 
thing else in this part of the prosecution 
story is, as the learned Judge took pains. to 
point out in a latter. portion of his charge, 
‘extremely vague, and although the case was 
“that a local chowkidar arrived on the scene 
at once and was sent to get the body he 
: never came back and the body was actually 
‘not discovered until the following Friday, 
_three days, later. The ten appellants have 
been convicted on the finding. that they 
knowing or having reason to believe that 
an offence has been committed caused evi- 
dence of the commission of that offence to 
disappear with. the intention of screening 
‘the offender from legal punishment. - The 
‘charge delivered by the learned Judge on 
‘this part of the case does not, in our opinion, 
“deal ‘adequately with this cltarge specially 
“in view of the wholesale method in which 
‘the appellants had been involved. More- 
over, there is a definite misdirection in what 
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ihe learned Judge actually says to the jury 
in regard to this charge. He told the jury 
thatif they -believed that Barek was killed 
hy- Jogendra, then the offence under s. 201, 
I. P. C., would becompleted as soon as the 
accused dragged away the body at “all, quite 
apart from the final disposal cf the body. 
Weare unable to accept this direction as 
a proper and adequate explanation of s. 201, 
J, P.O, The essence of an offence under 
that section is the causing of evidence’ of 
the commission of an offence to disappear 
and it cannot be considered correct to say 
that the mere moving of a body amounts to 
causing the disappearance of evidence of an 
offence. The learned Judge confined his 
analysis of this particular charge to the case 
gf the two appellants who were actually 
Said to have moved the dead body from the 
place wherg the deceased originally fell and 
has not directed the attention of the jury 
fo the specific cases against any of the other 
appellants. It would appear, as a matter of 
‘fact, that no specific allegations were made 


against any of these appellants in ecnnec- 


tion with the disappearance of the body. All 
that was said on that point was that they 
were ‘members of the crowd of Namasudras 
and that after the occurrence they either 
accompanied the men who took the body. or 
stayed behind to see that the other party did 
not interfere with them. On evidence- of this 
character it seems to us to be reasonably 
clear that there could be no conviction of the 
Individual accused upon a charge under 
s. 201; I. P.C. “= f 
In the result we are of opinion that the 
conviction of the appellant Jogendra under 
s, 304 (1), I, P. O., in accordance with the 
majority verdict of the jury and the sentence 
passed upon him under that section by the 
learned Additional Sessions Judge must be 
maintained and his appeal dismissed. .The 
conviction of the appellants Rajendra and 
Sonatin under s. 304 (1)/109, I. P.O. must 
be set asideas also the conviction of the re- 
maining appellants under s. 201, I. P. Q. 
In the circumstances of the particular case 
we donot think it necessary to direct a re- 
trial; of these appellants on any of the 


charges framed against them -In the result 


they: will be acquitted and released from 
-custody forthwith or,if on bail, discharged 
from their bail. The appeal of the appellant 
Jogendra is dismissed. l 
Mohamed Akram, J.—I agree, : 


de Order accordingly, 


a | 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1607 of 1938 

`. + August 19, 1940 
WADSWORTH AND PATANJALI SASTRI, JJ. 
RAYAM DURAISWAMY IYENGAR 
e AND OTHERS— PETITIONERS 
versus 


M. RAGHAVACHARIAR—RESPONDENT 

Madras Agriculturists’ Relief -Act (IV of 1938), 
“ss. 8,9 (1)—Ordinary rule as to unappropriated pay- 
ments isruleof guidance and not presumpimon of 


law—Notional appropriation cannot be substituted for , 


actual appropriation -- Pro-note executed in 1926 
renewed in 1935 — Open payment made in 1937 not 
“appropriated—Whether it can be said that there was 
no interest outstanding — Pro note of 1935 must be 
deemed to be debt contracied in 1926 and must be dealt 
with under s. 8. 


The ordinary rule that unappropriated payments are’ 


first to be applied towaids interest, is more a rule 
for the guidance of the Court than a presumption of law 
regarding what has infact been done. When there 4s 
an open payment towards a debt, a mere notional ap- 
propriation, suchas is contemplated in éhe rule cannot 
take the place of an actual appropriation for the purpose 
of saving limitation. The creditor is not entitled, after 
the debtor has sought relief under Act IV of 1938, to 
treat an open payment as having been theoretically ap- 
propriated towards interest when infact it was not ap- 
propriated at all, and thereby nullify the effect of s. 8(1). 
. Where therefore a payment has not been appropriated 
either towards principal or interest it cannot be said 
that there is no interest outstanding so as to bring into 
effect s.8 (|). Henc2 where a pro-nots executed in 
1926 is renewed in 1935 and an Open payment is made 
in August 1937, the pro-note of 1935 must under s. 9 
(1) be deemed to be a debt contracted in 1926 and must 
be dealt with under s. 8. 187 Ind. Cas. 233 (1), relied 
on. Narayanaswami Naidu v. Rajamanickam Pillar 
(2), not approved. 


CG. R. P. to revise the decree of the Sub- 
Judge, Chingleput, in S. ©. S.No. 92 of 
1938. 


Mr. R. Krishna Aiyar, for the Petitioners. 
Mr. M.S. Venkatarama Aryar, for the 
Respondent 


Wadsworth, J.—This petition raises a 
question regarding the working of s. 8 of 
Mad. Act IV of 1938. The petitioners were 
some of the defendants in the suit on a pro- 
missory note for Rs. 1,900. This note was 
dated April 20, 1935 and it renewed an ear- 
lier note which was admittedly executed 
on April 19, 1926, for a sum of Rs. 1,090, 
though this earlier note has not been exhi- 
bited. On August 2, 1937, a payment of 
Rs. 1,000 was endorsed “towards this pro- 
missory note in the matter of the sale of a 
house.” The lower Court has lield that this 
payment was made towards the promissory 
note generally, i. e. towards the entire 
amount due including principal and interest 
“and he has rejected the pléa of actual appro- 
priation. : The petitioners are admittedly 
agriculturists and the lower Court ha’ seal- 
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ed down the debt by the simple process of 
treating the'debt as ene borrowed on the 
earlier date April 19, 1926, doubling the ori- 
ginal principal, subtracting the admitted 
payments amounting fo Rs. 1,005 and giving 
a decree for the balance of -Rs. .995 as on 
October I, 1937, with interest as from that 
date at 64,p2r cent. under s. 12 of the Act. 
That is ‘to say the learned District Munsif 
has ignored cl. (1) of s. 8 and has scaled 
down the debt on the basis that cl. (3) of that 
Section provides a ‘minimum rather than a 
maximum which the creditor may claim. It 
seems to us that the method adopted by the 
lower Court of scaling down this debt can- 
not be justified. It is, however, by no means 
easy to’ lay down what is the correct way of 
applying this difficult section. ` e 

Itis contended for the respondent that 
the payment on August”2, 1937, must be 
deemed to have been appropriated’ in the 
manner most favourable to the creditor and 
that the scaling down.process must be ap- 
‘plied only after making such an appropria- 
tion. Wedonot think that this contention 
can be upheld. Granting that ,when the 
Court is adjusting accounts between debtor 
and creditor, the ordinary rule is that un- 
appropriated payments are first to be applied 
towards interest : this is more a rule for the 
guidance of the Court than a presumption of 
law regarding what has in fact been done. 
In dealing with the subject of appropriation 
as affecting s. 20, Lim. Act, the Privy Coun- 
cil in a recent case Rama Shah v. Lal 

Chand (1), had occasion to consider whether, 
when tifere is an open payment towards “a 
debt, a mere notional appropriation, such 
as is contemplated in the rule just referred 
to, can take the place of an actual appro- 
priation for the purpose of saving limitation 
and their Lordships held that it could not. 
It seems to us that the same principle ap- 
plies in dealing with the present facts. Here 
we have an open payment of Rs. 1,000 made 
towards the debt generally, but not appro- 
priated by the debtor or creditor towards 
principal or interest. We do not consider 
that the creditor should be entitled, after 
the debtor has sought relief under Act IV 
of 1938, to treat this payment as having been 
theoretically appropriated towards interest 
when in fact it was not appropriated at all. 
We must therefore regard the debt as one 
in which there has been a payment, but 


(1) (1940) 1 M L J 895; 187 Ind. Cas. 233; AT R 1940 
P C 63; (1940) Kar. (P ©) 134 Sup; .67 I A 160; 1940 O 
W N 315; 12 R® O 149;6 B R 535, 51 L W 578; 1940 


-O LR 23); 44 ‘1 W N 625; 42 P L R 328:-710 LJ 


444; (1940) M W N 620; 42 Bom. LR 640; (1940) A L4 
639; I L R (1940) Lah. 470 (P O). oo. | 
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‘that .payment has not been appropriated 
elther to.princiral ox interest. Our altentiofi 
„has been drawn to a decision of Horwill, J., 
reported .in -Narayanaswami Naidu v. 


. -Rajamanickam Pillay (2), where the learned ` 


Judge drew a prestmpticn that a similar 
payment not expressly appropriated was at 
once applied in the reduction of the debt for 
“interest. “We doubt whether such” theoreti- 
‘cal appropriation:can properly be postulated 
a order tonullify the éffect of’s. 8 (1) of the 
~ Act. 
intention in- due course to adjust the „lump 
‘Sum payment against the out:tanding dues 
for interest and principal until such ad just- 
ment has-in fact been made, it cannot in our 


‘opinion, be said that there is no interest out- * 


ne so as to bring into effect, s. 8, 
‘el: (1), .° 

-` Now cn this basis we have to see what is 
.the ‘actual result. With reference to the 
‘proviso to s. 9 (1), the promissory note of 
. 1935, must be deemed to be a debt contract- 
.ed in, 1926 and must be dealt with under 
the provisions of's. 8, that is to say all 
". interest outstanding on October 1, 1937, must 
“be cancelled. If the interest is so cancelled, 
_thé -uneppropriated payment of Rs. 1,000 
‘made on August 2, 1937, is sufficient to dis- 


. charge the debt in full: The revision peti-. 


titicn is therefore allowed with costs and 
_the debt. will be sgaled down in the mannar 
indicated with the result that the plaintiff's 
. suit will be dismissed with costs. 
NG. 
“+ (2) (1940) 1 ML J 295; 51 L 
265; AI R 1940 Mad. 41%. 


Petition allowed, 
W 237; (I9!I0) MW N 
@ 





PATNA HIGH COURT 
Criminal Revision No. 458 of 
“1941 
July 11, 1941 
SHEARER, J. 
RAMRACHYA SINGH— 
PETITIONER 
i a versus 
SINGESHWAR RAI AND oTHERS— 


OPPOSITE Party 
Criminal Procedure Code (Act V of 1898), s. 145 


—Dispute as to possession—Proceedings under s. 145 . 


—Magistrate putting one party in possession—Sub- 
sequent proceedings on application by the other party 
_—Magistrate, if can oust the previously ‘successful 
party and attach property under s. 146. Joint pos- 
session given in previous proceedings— Effect—Order 
to be passed in subsequent proceedings. < 
Where a Magistrate, in the earlier proceeding unde 
s. 145, Criminal P. O., makes an order putting one of the 
parties in possession he is bound toemaintain him in 
possession of it and cannot ina subsequent proceéd- 
ings under s. 145 on an application by the opposite 
party, oust him and attach the property under s. 146, 
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In any event, even if the order made in the earlier 
proceeding could be construed as an order putting both 
the parties jointly in possession if is patently wrong 
of the Court to make another order, excluding one of 
them” from one-half of the land in dispute and leave 
the other in exclusive: possession of the’ other half. 
Even if the Court thinks that the payties had been 
putin joint possession of the entire land “and a dis- 
p.te had arisen between them as to how it should be 
partitioned, it is its duty to bind both of them down 
until the matter is decided by a Civil Court or 
settled by artibtration. 117 Ind. Cas. 843 (1), followed. 

Cy R. from an order of the District 
Magistrate of Monghyr, dated April 21, 
1941. ~- l 


Messrs. K. K. Banerji and G. C. Banerji, 


- for the Petitioner, 


Mr. S N. Sahay, for the Opposite Party. ` 


Judgment.—This application in revision, 
is directed against an order, made under 


“ a, 146 of the Criminal P. C., by the learned 


Sub-Divisioa Magistrate of Begusarai, attach- 
some. 224 bighas of diara land. The 
petitioner, Ramrachya Singh, took a con- 


. veyance of this land in 1937 from the op- 


posite party, Singeshwar Rai. The latter 


‘had, some time previously, taken settle- 
“ment of an area of 45 bighas from the 


proprietors of Shahbegpur in which the 
land is situated. This comprised a single 
block,-of which subsequently the northern 
half was sold to the petitioner. The land 
was a part ofa large tract, which had al. 
luviated at about the time the settlement 
was made, and, as other settlements, similar, 
to that made with Singeshwar Rai, were 


- also made by the landlords a dispute even- 


tually arose between these lessees and the 
landlords on the one hand and certain persons 
on the other, who claimed that, before the 
land diluviated, they had had occupancy 
rights in it and were, therefore, entitled to 
recover possession of it. A proceeding under 
s,.145' of the Criminal P. C., was instituted 
in respect of the entire area, which was 
something like 1800 bighas. Both the peti- 
tioner, Ramrachya Singh, and the opposite 
party, Singeshwar Rai, were made parties to 
the proceeding, and the former gave evidence, 
asserting that Singeshwar Rai had been in 
possession of 45 bighas, out of which he 
had sold 22% bighas to himself. The pro- 
ceeding terminated on October 7, 1939, in 


- an order, in which the petitioner and the op- 


posite party were declared to be in posses- 
sion of 45 bigahs. Some six months or-so 
later, the petitioner, Ramrachya Singh, 
complained to the Sub-Divisional Magis- 
trate of Begusarai that the opposite party, 
Singeshwar Rai was attempting to dis- 
possess him from the 22% bighas, . which he 
had ‘purchased from him... The learned 
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Sub-Divisional Magistrate caused certain-in- 
quiries to be made, and,: eventually, institut- 
ed another proceeding unders. 145 of the 
Criminal P. Č., in respect of the 224.b’ghas 
claimed by the petitioner. Thecase, which 
the opposite party, Singeshwar Rai, at. 
tempted ta make out. in that proceeding 
was that he had throughout been in pos- 
session of the entire area of 45 bighas; 
that the.sale deed, which he had executed 
in 1937 in favour of Ramrachya Singh, was 
a benami document, having been executed 
merely in order to create evidence that he 
was then, and had for some time been, in 
possession of the 45 bighas,’ of which he 
had taken settlement from the landlord. 


The learned Sub-Divisional Magistrate was ` 


unable to decide who was in possession of 
the land in dispute, and, therefore, made aa 
order under s. 146 of the Criminal P. C., at- 
taching it. e 

The main point taken by Mr. K. K. Banerji 
for the petitioner is that the lower Court had 
no -jurisdiction to institute a proceeding 
under s. 145 at all. For this Mr. Banerji 
relies on Jainath Pati v. Ramlakhan Prasad 
(1). This decision is clearly in point. Mr. 
Srinarain Sahay for the opposite party con- 
tends that. asa result of the order made in 
the earlier proceeding, his clients and Mr. 
Banerji’s client were declared to be jointly 
entitled to possession of an area of 45 bighas 
and that, since the order was made, a fresh 
dispute has arisen between them as a result 
of the latter claiming exclusive pcs3ession 
over the northern part of this area. Now, 
the order does not explicitly state that 
Singeshwar Rai and Ramrachya Singh, who 
were respectively first party No. 3 and 
seventh party No. 2in the proceeding, were 
entitled to joint possession over an area pf 
45 bighas. The order must be construed 
with reference .to-the written statements, 
which were put in, and to the evidence ad- 
duced by Singeshwar Rai and Ramrachya 
Singh. It was not the case of-either that 
they were in joint possession ‘of the 
entire area of 45 bighas; on the contrary, 
it was the -case of both of them that one 
was in exclusive possession of the northern 
and the other in exclusive possession of the 
southern half of this 45 bighas. In my 
view, the learned Sub-Divisional Magistrate, 
“having in the earlier proceeding made an 
order putting Ramrachya Singh in, posses- 
sion ofthe 224 bighas, now in dispute, was 
“bound to maintain him in possession of it. 
In any event, even if the order made in 

d) A I R 1929 Pat, 505; 117 Ind: Cas. 643; 10-P 
L-T 689; 30 Cr, L J 840; Ind. Rul. (1929) Pat. 45l.. 


the earlier proceeding could bé construed 
ùs an order putting.tbe petitioner and the 
opposite party jointly in possession of 49 
bighas, it was patently: wrong of the lower 
Court to make’ another order, which ex- 
cluded Ramrachya Singh from, one half of 
the land in dispute“and left Singeshwar 
Rai in exglusive possession of the other 
half. Even if the lower Court thought that 
the parties had been- put in, joint possession 


„of the entire 45 bighas, anda dispute ‘had 


arisen between them-as to how it should be 
partitioned, it was its duty to bind both of 


‘them down until the matter had been de- 


cided by the Civil Court or settled by 
arbitration. But that is not at-all what 
happened in this particular case. hat 
happened, in effect, was that the oppgsite 
party admitted that he had practised a fraud 
on the Court -and asked that. the order, 
which the Court had made in ‘consequence 
of that fraud, should be varied. It is the 
more astonishing that, such an application 
should in part, at least, have succeeded, as 
the learned Sub-Divisional Magistrate 
appears to have -been satisfied that 
Ramrachya Singh was not a-relation ` of Sin- 
geshwar Rai and was, in consequence, not 
likely to be his benamidar.. Ramrachya 
Singh is admittedly in possession of the-sale 
deed, on the basis of which he claims the 
disputed land. During,the earlier proceed- 
ing a Pleader-Commissioner was deputed to 
make a local inspection and appears to have 
found that the block of 45 bighas, of which 
Singeshwar Rai took settlement from the 
landloré, was divided into two. Shortly be- 
fore the subsequent proceeding was insti- 
tuted, the Sub-Inspector of Police, and, later, 
a Sub-Deputy Magistrate, went to the 
locality; and both of them found indications 
that ridges had been demolished so as to 
make it appear that the entire area of 49 
bighas was in possession of one and the same 
person. These are circumstances, which go 
to show that, whether he was his benamidar 
or not, Ramrachya Singh was in fact put 
by Singeshwar Rai inm- possession of the 224 
bighas, now in dispute. In any event, the 
order, made by the Court below, was made 
without. jurisdiction and must, in conse- 
quence, be set aside. It is the duty of the 
Court below to maintain Ramrachya Singh 
in possession of the 224 bighas, which was 
awarded to him in. the earlier proceeding. 
If further attempts are made by Singeshwar 
Rai or any one else to dispossess him, action 
to restrain guch persons should be, taken 
under s. 107 of. the Code: - ee 


De 94 _ -- Order accordingly. 
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CALCUTTA HIGH COURT 5 
Buit No. 2151 of 1939 
| July 19, 1940 
>. T A PANGK RIDGE, J. 
BHUPATI BANERJEE—PLAINTIPF 
persis ° 
. BON BEHARY ROY AND ANOTHER—' 
. , DEFENDANTS e 
Transfer of Property Aét (IV of 1882), a 5958 a 
Law does not differentiate between legal and. equitable 
interest —Partilion suit —No contest.as .to fractional 


share of parties — S. 52, ifeapplies — X advancing * 
money to Y on niortgage — Consznt decree creating 


charge on same property in favour of Z — Further. 


advance by X to Y secured by deed of further charge 
—Deed incorporating provision in first mortgage 
regardiny transfer of property to mortgagee by way 
of s&urity — Instrument held mortgage and rights 
of X under it ranked i in priority to rights of Z under 
consent decree, 

The Indian law, certainly since the T.. P. Act, does 
not differentiate between legal and equitable interests. 
179 Ind. Cas. 328 (4), relied on. [p. 859, col. 1.) 
` An ondinary partition suit where there’ is no contest 
as to the fractional share of the parties is .a suit in 
which their rights to the immovable property are direct- 
ly and specifically in questi mand s. 52, T. P. Act does 
not apply to such a case. J ogendranath Gossatn v. 
Debendranath Gossain(1), explained. Shaik Khan Ali 
v. Pestonji Ẹduljee Guydar (23, relied on. ~ Jogentra 
Chunder Ghose v. Fulkumart. Dassi (3, distin- 
guished. [p. 857, col. 2.) 
| X advanced certain amount to Y on mortgage of 
‘certain properties by way of security. By a subsequent 
consent decree a chargeon the same properties was 
created in favour of Z. X afterwards made a further 
advance to Y secured by a deed described as a further 
charge, which provided that all the hereditameats com- 
prised inthe first mortgage would be security for tha 
payment cf the sum advanced under the first mortgage 
as well as the further advance. The provision in the 
first mortgage-deed transferring the property to tha 
mortgagee by way of security was also nico gporatiod in 
the deed of further charfe : 

Held, thatthe deed of further charge was a transfer 
and therefore a mortgage within the meaning ofs. 58, 
.The rights of X under the deed .of. further charge 
ranked in priority to the rights of Z under t^e consent 
dedree. 


Messrs. S. R. Das and S. P. T 
for the Plaintiff. 

Messrs. P. Bacchawat and U. C. Law, for 
Defendants Nos. 3 and 4; and 5 and 6, res- 
pectively. 


Judgment.—This suit has raised a num- 
ber‘of interesting points which have been 
argued before me with great clearness by 
learned Counsel on behalf of their respective 
clients. The plaintiff on November 5, 1938 
advanced’ a sum.of. Rs. 8,000 to defendants 
Nos. land 2. These defendants are the two 
‘out of four brothers, who are jointly entitled 
to the premises known.as 82/1/2, Cornwallis 
Street, and 4, Nalini. Sircar Street. Defen- 
dants Nos. 5 and 6 are the remaining. two 
brothers who have not yet attained majority 
and were made additional `parties*- on 


r 
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January 11, 1940, when in the course of an 
application for a Receiver the plaintiff ascer- 
tained that defendants Nos. 1 and 2 proposed 
to, rely on certain proceedings in a family 
partition suit between the four brothers. The 
loan ‘of November 5, 1938 was seeured on 
the undivided half part or share of the two 
properties I have mentioned belonging to 
defendants Nos. land 2 by a mortgage in 
the English form. On December 6, 1938 a 
deed of rectification was executed by -the 
mortgagor and the two mortgagees by sub- 
stituting interest at the rate of 7 per cent. 
per annum for the rate of 6 per cent. per 
annum set out in the deed of mortgage. 
The position of defen lants Nos, 3 and 4, to 
whon I will refer as th2 Pachasia cdefen- 
dants, is. this. They were plaintiffs: in 
Suit No, 1779 of 1938 which was instituted 
against a private company known as-the 
Ben Neviso. Ltd., o rned by the family 
of the other defendants in this suit and 
also against the defendants in this suit no- 
mination. On December 15, 1938 a consent 
decree was made in accordance with certain 
terms of settlement. The 12th term is as 


follows : Pe 

“The undivided share of the defendant, Bon 
Behary Roy, (i. e., defendant No. 1 in this suit), in 
premises No. 82/1/2, Cornwallis’ Street, is declared 
charged for payment to the plaintiffs by the defendant 
Bon Behary Roy of the sum of Rs. 3,599 within two 
years from the date -of filing of these terms of éettle- 
ment with intrest a the rate of 6 per cent. per 
annum with quarterly rests. The defendant Bon 
Behary .Roy states and declares that his said $ undivided 
share inthe said premises is free from all encumbrances 
whatsover save and except a mortgage for Rs. 8000 in 
favour of Bhupati Banerjee, (2. e., the plaintiff in this) 
executed by him jointly with thedefendant Mirtunjoy 
Roy (defendant No. 2 in this suit) whose undivided 4 


‘share in the said premises is also included in the said 


mortgage. The defendant, Bon Behary Roy, will execute 


-in favour of the plaintiffs a deed of mortgage in respect 


ofhis said undivided 4 share in tbe said. premises 
No. 82/1/2, Cornwallis Street, Calcutta,-‘for the due 


. repayment of the said sum of Rs 3500 aforesaid with- 


in 10 days from the filing of these terms of SENG; 
menit.” 


A certified copy of the decree and iei ms 
of settlement was registered on January 31, 
1939. On that day the plaintiff advanced a 
further sum of Rs. 3,689 to defendants Nos. 1 
and 2. This sum was secured by an-instru- 
ment which is described on its back-sheet 
asa further charge. ,At the moment I will 
not set out its terms, but merely say that 
it wes registered on the day of its execu- 
tion i.e.,on the same day as the certified 
copy of ‘the terms of settlement in Suit 
No. 1779 of 1938, although an hour-or go. 


‘later than the certified copy. It is now 


admitted that the date ofthe consent decree 


must be regarded as the date ofthe charge 


1941. 


created thereby, and accordingly that charge 
is prior in point of time to the encumbrance 
created -by the instrument of January 31, 
1939. The position with regard to dead. 
ants Nos. 5 and 6, the. minor brothers of 
defendants Nos. 1 and 2, is that on Septem- 
ber 14, 1938 they instituted Suit No. 1776 
of 1938 against their two elder brothers and 
the Ben Nevis Co. Ltd. The plaintiffs asked 
among other things fora declaration, that 
a-certain.transfer was void and inoperative, 
but their suit isin essence a family parti- 
tion suit forthe shares of the parties are 
set out, and a declaration of those shares is 
asked for. There is also a prayer for dis- 


covery, partition and for necessary accounts, 


and inquiries. This suit terminated in a 
compromise decree, the Court certifying 
that the compromise was for the’benefit of 
the minors. The matter was referred.to an 
arbitrator who was given power to take 
accounts and to effect the -partitionof the 
properties and to adjust the’ rights and 
liabilities of the parties inter: se by allot- 
ment of the properties or otherwise. 

- The decree also provides that the major 
defendants’ right, title and interest in and 
to all their joint family properties shall 
stand charged for payment of’ whatever 
moneys may be found due and payable to 
the plaintiffs in that suit, i. e., defendants 
"Nos. 5 and 6 in this suit. Defendants Nos. 1 
and 2, although they have appeared ‘and 
resisted the application for a Receiver, 
-have not filed a written statement. ' After 
the minor defendants had been made parties 
they entered appearance and they filed a 
written statement.. The point which has 
been taken by themat the hearing is that 
this case is covered bys 52, T. P. Act, 
which amounts tosaying that Suit No. 1776, 
in which, they were plaintiffs and which 
was pending at the time that the. deed 
‘of mortgage and the instrument of further 
charge were executed is not collusive, and 
that a right to the immovable property, dealt 
with by the two deeds I have mentioned 
‘was directly and specifically in question in 
that suit. Iam of opinion that this argu- 
ment ought not to prevail, because there 
was no contest as to the shares of the family 
members who were parties to the partition 
suit. Learned Counsel for the minor defen- 
dants points out that in a partition. suit it 
is often thecase that the Court, “when ac- 
count have.been taken, to compensate for 
excess amounts drawn by one: of the 
co-Sharers makes an adjustment by reducing 
-the share -of the. immovable -property al- 
lotted to him. and. proportionately. increas- 
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ns the shares allotted to other co-sharers. 

hat is undoubtedly. the. case, and it is 
well recognized that a parson who advances 
money ou the security of an undecided share 
in joint property rups the risk, of this 
happening in partition proceedings insti- 
tuted by the borrower or his co-sharers. 
It does nos follow from this that the ordi- 
nary partition suit where there is no contest 
as to the fractional, share of the parties is 


.& Suit in whick their rights to the immovable 


property are directl¥ and specifically in ques- 
tion.» Learned Counsel has relied on Jogen- 
dranath Gossain v. Debendranath Gossain 
(1). The passage relied upon is the follo-y- 
Ing: , s 
“To obtain the, benefits of his purchase and the 
rights incidental thereto the purchaser must seek 
the interventions of the Courtand he will be found 
by all the proceedings in the eartition suit in this 
Court.” é ; 

These observations are clearly obiter, be- 
‘cause the question before the Court was whe- 
ther a julgment-creditor who had obtained a 
mortgage-decree in the Alipore Court, should 
be restrained from proceeding with the sale 
of the properties because a Receivgr appoint- 
ed by this Courtina partition suit wag in 
possession. It was suggested that the judg- 
ment creditor by seeking to bring the pro- 
‘perties to sale, had committed contempt of 
Court. The result of the application was that 
it was dismissed with cests, the judgment- 
debtors who were parties in the partition suit 
being made to pay all costs occasioned by an 
interim stay ofthe sale. On the other hand in 
Shaikh Khan Ali v. Pestonji Eduljee Guydar 
(2), Pefheram, C. J. and Rampini, J., ex- 
pressly held that s. 52 does not apply to 
a case where the shares of the parties and 
their rights to those shares are not disputed. 
I have also been reférred to Jogendra 
Chunder Ghose v. Fulkunari Dassi (3). In 
that case a partition suit had been instituted 
by one of six brothers who had a Hindu widow- 
el mother surviving Pending the suit one 
of the defendants transferred his share to a 
purchaser on the basis of its being a one-sixth 
Share. It appears that in the suit there was a 
question as to the right of the mother, and the 
Court héld that the doctrine of lis pendens 
applied. The facts of the case seem to 
me to distinguish it from the decision of 
Petheram, ©. J. and Rampini, J., to which 
I have referred and which I consider should 
govern this case. 

I therefore . hold that the defence of | 
defendants Nos. 5 and 6. is without sub- 

(1) 26 C 127; 30 W N 90, 

(2) LOW N 62. 

(3) 27 C 77; 4.0 W N 254, 
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stance. As regards the position of thg 
Pachasia defendants, it was at first suggest- 
ed that what they had obtained was some 
exceptional variety of charge which, being 
created by a decree of ghe Court, gave them 
unusual advantages. This contention vas 
‘however abandoned, and it is now admitted 
that the Interest created by ihg consent 
decree in Suit No’ 1779 isa charge within 
the meaning ofs. 109, T.P. Act. It is how- 


ever said that the plaintiff’s rrghts under the. 


deed of January 31, -do not entitle him to the 
benefit of part 2 of s.100, and he ie not 
a person fo whom property has been trans- 
ferred for consideration. Alternatively, it is 


said.thatif the property has been transferred , 


for consideration, this has not been without 
notig¢e of the Pachasias’ charge. I will deal 
with the point asto notice first. The plain- 
tiff, his attorney and a clerk in the attorney’s 
employ have given evidence, and the plain- 
tif and his attorney both say that they: 
had no actual notice of the charge, and 
I see no reason to doubt the truth of this 
statement because there is no evidence that 
the propeigy has depreciated in value between 
Jannary 31, 1938 when the advance was 
made, and December 9, 1939 when the 
suit was filed. If, therefore, the plaintiff, 
knowing of the Pachasia defendants’ prior 
encumbrance,had been willing to make the ad- 
vance because he was satisfied that the value 
of the property was sufficient to cover both 
advances and leave a reasonable margin of 
safety, it is hard to see why he should now 
be unwilling for the property to be sold and 
to satisfy himself imrespect of the® further 
charge after the Pachasia defendants have 
been paid off. As regards the attorney, the 
suggestions are that he should have called for 
an abstract of title, and that if he had done 
so, there is no reason to suppose that the de- 
fendants would have run the risk of being 
prosecuted: for cheating by concealing the fact 
of the Pachasias’ charges. He says that it is 
not the practice to call for an abstract of title 
in a case of a further charge where all the 
titie deeds are in possession of the mortgagee, 
and I accept his evidence on that point. 
Further, it is said that he should have 
been put on enquiry because in the deed 
of further charge there is no express cove- 
nant that the hypothecated properties are 
free from encumbrances. The document 
however is one prepared by the attorney, 
and itis hard to understand how a man 


can be put on enquiry by something appear-. 


ing in or omitted from his own words. It 
is not suggested that he asked the defen- 
dants to agree to such a ‘covenant, and 
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that they refused. A clause in bhe deed, to 
which I shall have to refer again, provides 
that all the powers and provisions and co- 
venants contained or employed in the original 
deed of mortgage, shall be applicable to the 
deed of further charge as fully ac ifthe same 
powers, provisions or covenants had been 
set cub and specifically made applicable 
thereto. The original mortgage deed coa- 
tains,a covenant of freedom from encum- 
brances. Mr. Bacha:vat points out that that 
Covenant can only be cons.rued asat the 
date when the deed was’ executed, and that 
if it is incorporated in the deed of further 
charge, it-does not cover the intervening 
period between the two deeds. As a matter 
of construction that may or may not be so, 
but I have no doubt that the attorney 
thought that the effect of the provision I have 
read was to introduce into the deed of further 
charge a specifie covenant for freedom from 
encumbrances as on the date of the chrage. 
Finally, my attention has been drawn toa 
provision that the’ 

“right, title and interest of Mritunjoy in the mort- 
gaged property should be primarily liable for the 
payment of the moneys secured in exoneration of 
the defendant Bon Behary Roy, but it is also pro- 
vided that this shall not affect the mortgagee or in 
any wise preclude him from enfwrecing: or having 
recourse to all or any remedies or means for re- 


covering payment of such moneys which may be 
available for such purpose at such times and in such 


order and manner as he may think fit,” 


It is said that this ought to have put the 
attorney on enquiry, and that if he had 
enquired he would have discovered that the 
reason for the stipulation was that owing to 
the Pachasias’ charge, Bon Behary’s share 
was at the dale of the deed of further 
charge encumbered toa greater extent than 
Mritunjoy’s. The attorney says that he in- 
serted the provision at the reyuest of the 
two defendants, who represented to him 
that their relations were strained, and that 
Bon Behary was only willing to join in the 
deed of further charge if this provision was 


inserted. The attorney says that he did not 


trouble about the matter as the provision 


“Was not one which affected his client's 


rights. I accept that explanation, 4nd in my 
opinion, there being no express notice of the 
charge, it cannot be said that the plaintiff 
or his attorney has wilfully abstained from 
an enquiry or search which be. ought to 
have made or béen guilty of gross negligence, 
but for whica he would have known of the 
Pachasias’ charge. I should add that the, 
Explanations introduced by the Amending 
Act of 1929 into s. 3, T. P. Act, dealing with 
the effects of registration, have no applica- 
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tion to the present case It is true that 
when the deed of further charge was regis- 
tered the certified copy of the consent decree 
had been already registered on the Same 
day a few hours previously, but it'had not 
been entered in the books kept under s. 51, 
Regis. Act, nor hal the requisite par- 
ticulars of the transaction been entered in 
the indexes kept under s. 55 of that Act. 
‘Accordingly the condition Jaid down in 
Provisos 2 and 3 to Explanation 1 hað not 
been fulfiled. 

In point: of fact, the only entry. in the 
books kept by the Registrar was that of the 
payment of the registration fee in the fee- 


book. That book'does not record the nature `` 
of the decument in respect of which a fee’ 


is pald, andif the clerk had examined the 
fee book it: would have told him nothing, 
because the persons who presented the docu- 
-ment for registration and paid he fee were 
‘the Pachasias, and their names and not the 
name of the defendant Bon Behary would be 


recorded. I now come to the final point which e 


is not a very easy one to decide, namely, 
whether by the so-called further charge, the 
‘mortgagor defendants can be said to have 
transferred property within the meaning of 
‘gs. 100. It has been rightly pointed out that 
although in England the Pachasia defen- 
‘dants? rights would be postponed: to the 
‘plaintiff's rights under the deed of charge, 
the reason for this 18 that in former times in 
England the doctrine of tacking prevailed 
and to some extent still prevails. The posi- 
tion in England was that a first or legal mort- 
gage transferred the whole of the legal estate 
to the mortgagee, and that any subsequent 
encumbrances whether by deposit of title 
deeds or by instruments in the form of a 
, mortgage, created only equitable interest. 
By reason of this dectrine a person having 
the legal estate if he made a subsequent 
advance by way of further charge, was entit}- 
ed to add his equitable mortgage to his legal 
mortgage and to squeeze out the intermediate 
mortgagecs and so gain priority for his equit- 
able charge over theirs. | 

"Ib is doubfful if this doctrine or anything 
like it has ever prevailed in India, because 
as-has- been pointed out more than once, 
and as was recently laid down by the Judi- 
cial Committee in Ram Kinkar v. Satya 
Charan (4), the Indian law, certainly since 
the T. P. Act; does not differentiate between 

(4) 661 A 50; 179 Ind. Cas. 328; A I R1939 P C14; 
IL R (1939) 1 Cal. 283; I LR (1939) Kar. P O 78; 43 
OW N 281;49L W 229; 193890 L R 46;5 BR 258; 
11RPC134: 1939 O WN 43; 1939 R D-144;,(1939) 1 
M L J 544;69 © L J 254;41 Bom. L R 672; (1939) M W 
N G01(P O)... a 
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legal and equitable interests. However the 
“matter quite apart from principle, has been 
entirely concluded since 1882 by s. 93, T: P. 
Act. The question therefore-must depeng on 
the construction of the deed‘of further charge. 
Now the deed proceeds by describing de- 
fendants Nos. 1 and 2 as “mortgagors’. and 
plaintiff ag, “mortgagee.” It then recites the 
original*deed of mortgage of November ð, 
1938, inextense. It is followed by the re- 
cital that Se F 
“the mortgagdrs being in need of money have ap- 
plied to the mortgagee fora loan of Rs. 3,689 which 
the mortgages has agreed to advance upon having the 


re-payment thereof with interest thereon secured in the 
manner thereinafter appearing.” 


Then comes the operative part of the deed. 
There is first a covenant by the mortga: 
gars to repay the principal and interest due 
on the mortgage on January 31, 1940. This 
is followed’ by a covenant in the following 
terms 3 

“The mortgagors do and each of them both here- 
by covenant and declare that all the hereditaments 
comprised in the hereinbefore recited indenture of 
mortgage shall henceforth be a security far and be 
charged with as well the payment of the said sum of 


‘Rs. 8,000 now lent with interest thereon from the 


date thereof at the rat: aforesaid as #also tae pay- 
ment of the said sum of Rs 3,699 secured by the 
hereinbefore indenture with all interest to become 
due.” ; 


In this passage owing to'a slip the figure 
have been obviously transposed. Up to this 
point I should be disppsed to hold that the 
document did not more than create a charge, 
though the description of the properties 
and the recital in extenso of the original 
mortgage leave little doubt that the intention 


‘of the parties was to create a security in 


all respects similar to that created by the 
deed of November 5. But what I have to 
decide is not what the parties wanted to do, 
but whether they have succeeded in car- 
rying out their intention The passage 1 
have just quoted is followed: by a provision 
that no part of the hereditaments shall be 
redeemable until both sums with- interest 
thereon resp2ctively shall have. been fully 
paid to the mortgagee. Now, asto this I 
was referred to Har Prasad .v. Ram 
Chandar (5). I donot think that this case 
is of much assistance because what had hap- 
pened there was that a susufructuary 
mortgagee had subsequently made an_ad- 
When 
the additional advance was made a docu- 
ment was executed containing the follow- 
ing provisions : 

“The stipulation is that when I shall redeem the 


Lal 


mortgaged land I shall also pay the said amount, with 


(5) 44 A 37; 63 Ind. Cas. 750; A I R 1922 All. 174; 19 
A LJ 807 (F B), a < 
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interest thereon atthe stipulated rate, and then the 

mortgaged property shall be redeemed ; without pry 

ment of the suid sum theproperty shall not be redeem- 
1 


Apparently the mortgagor claimed to re- 
deem without paying off the subsequent 
advance, and it was held that he was ,not 
entitled todo so. It appears to me that this 
is a Matter of agreement, and thgt the case 
is easy to decide without discussing the exact 
legal effect of the document executed at the 
time of the subsequent advance. However,. 
Stuart, J., in his judgmeft says : 

“I had previously some doubts as to whether sach 
& document was a mortgage within the meaning of 
s. ög of Act IV of 1882, but I have now arrived at the 
conclusion that it isa mortgage. It is true that there 
18 ng explicit transfer of an interest in specific im- 
movable property, but taking the document as a whole, 
and in particular looking at the clause postponing 
redeMption until the money is paid, it must, I think, 
be considered that the, executant agrees that the mart- 
gaged property shall remain in possession of Har 
Prasad until the additional amount secured by ‘the deed, 
with interest, is repaid.” 

I should not on the authority of that case 
feel justified in holding that the provision 
In the *desd of further charge to which I 
have just referred brings that deed within 
the ambi? of s.58. The final clause how- 
ever 15 as follows : 

“Allthe powers, provisions and covenants contained 

or implied in the hereinbefore recited indenture in 
relation to the said sum of rupees eight thousand 
thereby s2cired with interest thereon. whether in 
favour of the mortgagee or mortgagor, shall be ap- 
plicable tothe said surf of rupees three thousand six 
hundred and eighty wine hereby secured and the 
interest thereon and to this security as fully as if the 
same powers, provisions and covenants had been set 
out and specifically made applicable theret».”’ 
_AsI observed inthe earlier pa of my 
judgment the desd of November 5 is a mort- 
gage inthe English form and in the opera- 
tive part there occurs the following passage: 
_‘This indenture als witnesseth that in considera- 
tion oi the premises the mortgagors do and erch of 
them doth hereby convey transfer and mortgage with 
the mortgagee...” . 

Then follows a description of the pro- 

perty...... 
“ “To hold the same unto an] to the use of the mort- 
gagee his heirsand assigns for ever subject however, 
that if the mortgagors pay ta the mort~agee the 
said sum of Rs. 8,000 with interest and costs as here- 
inbefore provided then the mortgagee will at the 
costs of the mortgagors reconvey the said heredita- 
ments and premises hereby mortgaged unto the mort- 
gagors, their heirs and assigns free from all eacum- 
brauces created by the mortgages in the meantime.” 

That appears to me to be a “provision” in 
the deed of November 5, within the meaning 
of the deed of January 31, and the effect -of 
the clause is to incorporate that provision 
and make it applicable “to this security” as 
fully as if the provision had beên set out in 
the deed of January 31, and specifically 
made applicable thereto. Without this 
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clause I am of opinion that it would not be 
possible to say that the document was a 
transfer and therefor a mortgage within the 
meaning of s. 58. But having regard to that 
clause it is my opinion that the provision 
transferring the property to ths mortgagee 
by way of security in the deed of November 
, is effectively incorporated in the deed 
of January 31. It follows that the rights 
of the plaintiff under the deed of January 
dl, rank in priority to the rights of tie 
Pachesia defendants under the consent dec- 
ree in Suit No. 1173. There will ba the ordi- 
nary mortgage decree, Costs as provided 
for in the mortgage. Although Counsel for 
defendants Nos. 5 and 6 has not argued that 


“his clients are entitle] to priority over the 


plaintiff or the Pachasia defendants and has 

onfined -himseif to the question of lis pen- 

ens, he does in fact claim priority in his 
pleading, agid so it would ba as well to say 
that I decide that his charge being later in 
point of time thanany of the other charges 
is postponed to all the charges which are 
the subject-matter of this suit. Mr. Laha’s 
clieni will get the costsfrom the plaintiff in 
the first instance and ths plaintiff will add 
them to his claim. 

July 19, 1940 —My order is that the 
plaintiff may have his costs of the suit as 
against the first two defendants, with liberty 
to realise them out of the mortgage security 
as provided by the mortgage deed If the 
mortgage security is not sufficient to satisfy 


. these costs, Mr. Chowdhury is at liberty to 


apply for an order against the Pachasia de-. 
fendants in respect of any extra costs which ` 
may have been oczasioned by their appear- 
ance in the the suit. I expressly decline to deal 
in this suit with the question of the Pachasia 
defendants own costs. The property covered . 
by the charge in respect ofthe Pachasia de- 
fendants will not. be putup to sale inthe 
first instance. The decree will be the usual 
mortgage decree as claimed inthe plaint 
Costs of the guardian ad litem to be paid by 
the plaintiff in the first instance and added to 
his claim. l 

5, Order accordingly. . 
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purchase agreement between A and B- ye to 
remain A’s property till payment of all instalments— 
B entitled ‘to return articles at any timelin go d 
working order provided all instalments due were & paid 
—A entitled to take possession on default of payment 
of instalment and to recover instalments due and costs 
of putting articles in order—B instead of returning 
articles himself askin A to takethem back—A asking 
for time and subsequently refusing to take them back 
as not being in working order —Surt by A for recovery 
of all instalments due up todate of suit and for 
declaration of Ws liability for remaining instalments 
—~ Suit held one for specific performance and could 
not be decreed—A’s letter asking for time to take back 
articles held amounted to novation of gape en as 
to B’s liability to return articles. 

Certain articles were sold by A to B in pursuance 
of a hire purchase agreement between them ünder 
which the articles were to-remain property of |A until 
the payment of all the instalments of the purchase ° 
price. B was entitled to return the articles lin good 
working order at any time, provided that all amounts 
due under the instalments were duly paid.” In defauk 
of payment of any instalment A’ was entitled to take 
possession of the articles and also to recovgr the/amount 
due under the instalment and the cost of putting them . 
in order. The patties fall out subsequently, and B 
instead of returning the articles himself under the terms 
of the agreement requested A by a letter to take back 
the article. A instead of igncring this letter .as-not 
being a proper compliance with the terms of the agree- 
ment asked for time to take back the ariicles and after 
getting them examined refused to take them back as 
they were nor found in good working order. Asued B 
for the amount of all the instalments due upto the date 
af. the suitand for a declaration that B was liable to 
pay all the remaining instalments as per jaha, ag 

Held, that the suit was a suit for the specific 
formance of a contract for the sale of goods an ne 
the failure of B to .perform his obligations under a 
hire-purchase agreement for the sale of goods could 
be adequately compensated in money the contrat could 
not be specific lly enforced. 

Held, further that A’s letter. asking for time to take 
‘back the article amounted so far as the obligation of B 
to.return the goods was concerned, a novation of the 
agreement, | 

F. A. against the decree of the High Court 
in Original. Side, dated April 24, 1940.. 


Dr. Rauf, for the Appellant. 
Mr K.C. Sanyal, for the Respondent. 


Roberts, C —By a contract idated 
October 8, 1937, between the parties 'there 
was an agreement to sell by hire- purchase 
certain cinema apparatus fcr the price of 
Rs. 24,000 payable as to Rs. 5,000 on the 
date of execution and as to the ‘balance in 
equal monthly instalments. The seller was 
Mr. A. R. Nizami and the purchaser was the 
present respondent: Clause 3 of the agree- 
ment ran : ' | 

“It is also agreed that as long ‘as there remains 
any sum outstanding for the price of the articles 


. sold the ar ticles shall remain the property of A. R. 

” Nizami.” 
Clause 4 : i 
“That the said Mr. M. H. Bajaj may at any “time: Te- 

turn the articles sold provided that he does so in good 
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yorking order and.all amounts due by way of instal- 
ments have been paid.”’ ? 


Clause 5: 


“That if any instalment is not paid on the Sth of 
each month the said A. R. Nizami will allow fifteen 
days grace and on the exfiration of that period he 
wille be entitled to take possession of-the articles 
wherever they might be found and he may recover 
the full amount of the instalments due up to that date 
as well asthe cost of.putting the machinery in working 
order as if an demand and in such event the said Bajaj 
shall have no further right or claim in respect of the 
, said articles.” °* 


I agree with the léarned Judge of first in- 
stance in this matter, that these paragraphs 
must all be read together. It is quite clear 
that the cinema apparatus was Mr. Nizami’s 
property and-that Mr. Bajaj on his part 
agreed to put it into good working crder 
before returning it Mr. Nizami, if any in- 
stalınents were not paid, might take posses- 
sion of the articles as well as recover the 
amount of instalments due and the costs of 
putting them in order. The parties here fell 
out in June 1938. Mr. Bajaj decided by 
June 8, that it was impracticable for.him to 
retain the apparatus and he wrote asking 
Mr. Nizami to arrange to take bagk the old 
materials according to the terms of the 
agreement. In reply Mr. Nizami said that 
he was making arrangements to have the 
equipment examined by his engineer and 
this would take a week; and Mr. Bajaj. some- 
what rashly seized the opportunity to sug- 
gest that Rs. 100 a day rent would be pay- 
able as from June 9.- This, of course, as Mr. 
Nizami described it, was a ridiculous pro- 
posal; but the present appellant added to his 
letter of June 13, this paragraph : 

“T am making necessary arrangements ‘to have the 
whole equipment and fittings thoroughly examined by 
my engineer in ‘order to satisfy myself that they 
. You cannot possibly expect me 
to take over such delicate and expensive instrument 


and apparatus without proper examination asto their 
condition.” 


It seems to me that he was then saying 
that he refused to. take delivery under the 
terms of the contract from Mr. Bajaj of his 
apparatus, but sought Mr. Bajaj’s acceptance 
of a new term of contract that he should -be 
allowed to go and test the apparatus and 
not take it away until after-it was tested. 
It is now.suggested by Dr. Rauf that he 18 
only obliged to take away the apparatus. if 
at the conclusion of the test he found that 
it was in good working order and that the 
contract had been complied with. But he .-’ 
- had been already informed by Mr. Bajaj of |: 
‘the latter’s intention to return the apparatus 
and if he found that it was not in good work- 
ing order it seems to me that he could only 
accept the ar ticles inthe condition in which 
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they were and debit Mr. Bajaj with the costs 
of putting them in good working order and 
Claim that amount by way of damages for 
breach of contract. Asit was, there was a 
dispute as to whetherethe articles were in 
good working order or not and they beve 
been left on the premises of Mr. Bajaj. The 
latter has tried to charge rent ferethem at 
the rate of Rs. 160 a day, whereas Dr. Rauf’s 
more. modest claim was that instalments 
should be paid under fhe contract. It is 
however clear that the contract was broken 
long ago, and this view has found accept- 
ance, as I understand it from the letters 
written by the learned Advocate himself to 
Mr. eBajajs then legal adviser. The view 
which I take of the terms of the contracts: 
andethe legal position between the parties is 
the samé as that tgken by the learned trial 
Judge, and in my opinion this appeal must 
- be dismissed with costs. Advocate’s fee ten 
gold mohurs.. 

Dunkely, J.—I agree. Under cl. (4) of 
the hire-purchase agreement it was the res- 
pondent’s duty to return the goods to the 
appellante but by his letter (Ex. B) of 
June 8, he requested the appellant to take 
back the goods. The appellant might safely 
have ignored this letter as not beinga proper 
compliance with the-terms of cl. (4) of the 
agreement, but he did not take up that 
attitude ; on. the Contrary, in his letter of 
June 18, (Ex. F) he agreed to take over the 
goods from: the :tespondent on Thursday 
` June 23. That, was, so far as the obligation 
of the respondent to return the goods was 
concerned, a novatién of the agreement. The 
appellant refused to take over the goods be- 
cause when his experts had examined them on 
June 23 it was discovered that the apparatus 
was notin good working order; and in con- 
sequence of this refusal the suit, out of which 
this appeal has arisen, arose. ; 

Now, one has only to read the plaint to 
realize at once that the suit was not main- 
tainable. The plaint set out that in accord- 
ance with the agreement between the parties 
the respondent was to purchase these goods 
and to pay fcr them by certain instalments : 
that he had failed to pay the instalments as 
due; and therefore the plaintiff-appellant 
asked for a decree, first, for the amount to 
all instalments which had fallen due up to 
the date of suit, and, secondly, for a decla- 
ration that the defendant-respondent was 
liable to pay all the remaining instalments 
as cet out in the agreement. Clearly there- 
-fore the suit was a suit for the specific per- 
formance of a contract for the sale of goods. 
Under’s. 12, Specific Relief Act, specific per- 
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formance of a contract may, in the discre- 
tion of the Court, be ‘enforced when the act 
agreed to be done is such that pecuniary- 
compensation for its non-performance would 
not afford adequate relief. Under s. 21, a con- 
tract for the non-performance ôf which 
compensation in money is an adequate relief 
cannot be specifically enforced. “How it can 
be said that the failure of a person to per- 
form ehis obligations under a hire-purchase 
agreement for the sale of goods cannot be 
adequately compensated in money passes 
my comprehension. 
S. Appeal dismissed. 


T f 


MADRAS HIGH COURT 
Full Bench 
Letters Patent Appeal No. 8 of 1940 . 
* March 4, 1941 ; 
LEACH, C. J., MOCKETT AND KRISHNASWAMI 
AYYANGAR, JJ, 
DONDA BHAGAVANTULAYYA DHOR 
AND OTHERS— APPELLANTS i 
VErSusS : 
ADAPA VENKANDHORA AND OTHERS— 
RESPONDENTS i 
Transfer of. Property Act (IV of ©1882), 5. 84— 
Specific cbjection to tender, amounts to waiver of other 
objections — Unequivocal refusal to accept tender— 
Lender, if must be made — Tender in redemption of 
mortgage— Applicability of maxim de minimis nen. 


+ 


` curat lex—Morigage—Consiruction—A greement to pay 


principal and interest ‘by’ fixed date—Word ‘by’ held 
meant on or before fixed date. | 

Where there 1s a specific objection to a tender-ofan 
amount in redemption of a mortgage, it is an implied 
waiver of any other objection there muy be. Hence, 
refusal of a tender not because the amount. tendered 
was short but because the mortgagee considered that he 
was entitled to wait until the date fixed in the mort- 


> gage deed for the payment, which means more interest 


_ relied on. 


for the mortgagee, amounts toa waiver of any objection 
to the amount being short, Polglass v. Oliver (6), 
relied on. 

The law does not require a tender to be made where 
there has been an unequivocal refusal to accept a tender 
in redemption of a mortgage. Hunter v. Daniel (5), 

71 Ind. Cas. 1085 (4), distinguished. 

Quere.—Whether the maxim de minimis non curat 
lea: applies to'a tender, of an amountin redemption of a 
mortgage, in view of s, 64, T. P. Act, and s. 38 (2), Coh- 
tract Act. 

Where the mortgagor undertook to pay all the princi- 
ple and interest payable under the deed ‘by’ the date 
fixed in the deed : 

r Held, that the word ‘by’meant cn or before the fixed 
ate. i 


L. P. A. against the judgment and decree 
of Wadsworth J., in 5. A. No. 93 of 1936. 


Mr. V. Govindara 
lants. 

Mr..G. Chandrasekhara Sastri, 
Respondents. 


jachari, for the Appel-° 


for the 
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Leach, C. J.— This appeal involves two 
questions.. The first question is whether the 
mortgagors of certain immovable properties 
were entitled to-redeem the mortgage before 
September 10, 1928. The second question is 
whether a tender of Rs. 760 is to be regarded 
as invalid ‘because it fell short of the amount 
due by Rs. 4. The mortgage was created 
by defendants Nos.1,2and 3 in favour of 
Donda Godavarayya, the appellants’ father, 


on September 10, 1926. The mortgagors ° 


covenanted iorepay all the principal and 
interest-payable under the deed “by” Sep- 
tember 10, 1928. In the month of June, 1927, 
defendant No. 4, who is now respondent 


No. 1,.tendered to the mortgagee the sum: 


of Rs. 760.. Respondent No. 1 had purchased 
the equity of redemption and therefore stood 
in the shoes of the mortgagors. In tendering 
the sum of Rs. 760 respondent No. 1 did .so 
in the full belief that this was the correct 
amount, There had been a miscalculation, 
but this was not discovered at the time. The 
mortgagee refused to accept the tender, 
not because the amount offered was Rs. 4 
short of what was then due under the mort- 
gage, but because he maintained that the 
terms of the mortgage deed precluded res- 
pondent No, 1 from making any tender 
until September 10, 1928. The mortgagee 
at no time questioned the correctness of 
the amount which was offered to him and a 
leiter written by him to respondent No. 1 
on July 4, 1927 and his own testimony in 
the case clearly indicates an unequivocal 
refusal to accept anything less than an 
amount representing the principal and in- 
terest calculated up to September 10, 1928. 
It is not suggested that respondent No. 1 in 
making the tender was unwilling to pay the 
full amount then due. 

In 1933 theappellant’s father instituted a 
suit in the Court of the District Munsif of 
_Chodavaram to enforce payment of a sum of 
“Rs, 1,700 which he claimed to-be owing in 
‘respect of the mortgage. The defendants 
pleaded that by reason of the tender in the 
month of June 1927 interest had ceased to 
"run from the date of the tender and denied 
‘that there was anything more than Rs. 769 
due which amount was depositedin Court. 
The District Munsif accepted the plea that 
there had been a valid tende1 and directed 
that the Rs. 769 should be paid to the plain- 
tiff. Accordingly, he dismissed with costs 
the claim for the -balance of the Rs. 1,700. 
- The appellants appealed to the Subordinate 
Judge of Vizagapatam, who held that the 
tender wasinvalid and passed a -decree 
for the full -amount claimed; less a small 
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«eduction in the amount of interest. Res- 
pondent No. 1 appealed to this Court and 


the appeal was allowed by Wadsworth, J., . ° 


who restored the decree of the District 
Munsif. The present appeal is from the 
judgment of Wadsworth, J., under cl. 15, 
Letters Patent. The learned Judge held 
that the *words ‘we shall pay all the 
principal and interest payable under this 


document by September 10, 1928” to be 


found in the’ deed meant payable ‘on or 
before’ that date, and we have no hesilation 
in coicurring in this opinion. Before the 
learned Judge and in this Court several cases 
have been quoted, but none is really in 
point. The meaning of the word “by” ig not 
referred to in any of them. If the word 
“by” is to be given here its ordifiary 
meaning the document stipulates that the 


-mortgagors shall pay on or before that date. 


The.option was in them. In our opinion, . it 
is not feasible to put any other interpreta- 


fion on the word. i . 


_ There has been considerable argument 
in this case on the question whether the 
maxim de minimis non curat lex applies to 
a tender. In Subbal Goundan v. Palani 
Goundan (1) Sadasiva Iyer and Moore, JJ, 
did not discuss the maxim, but impliedly 
rejected it. There atender. by a mortgagor 
to the mortgagee was shart-by a 9 pies of 
the correct amount, and it was held that this 
was a bad tender. In Swhrantania Ayyar 
v. Narayanaswami (2), Seshagiri Iyer, J. 
referred to the decision in Subbal Goundan 
v. Palam Goundan (1) and said that if he 
were deciding that case he would have 
applied the maxim, but this observation con- 
stituted an obiter dictum asthe application 
of the maxim to a tender was not called for 
in that case. Veéenkataramana Rao, J., in 
Nayak ` v. Ramaswamti 


with the observations of Seshagiri Iyer J. 
For reasons 
which will presently be indicated, it is not 
necessary to decide whether the maxim can 
be applied toa tender of an amount in ré- 
demption of a mortgage, but in passing it 
may be observed that no case has been 


‘quoted to us, English or Indian, in which the 
.maxim has been applied to a tender and it 


is certainly open todoubt whether it can 
properly be applied., Section 84, T. P. Act, 


(1) 30 M L J 607; 34 Ind,- Cas; 825; AIR 1917 
Mad. 922. 

(2) 34 M L J 439; 45 Ind. Cas. 638; A IR 1918 Mad, 
88,7 L W 537. a 

(3) (1939) 1.M L J 324; A I R 1939 Mad, 503; 49 L W 
218; (1939) M W N 455. pa Bua SP E 
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which deals with a tender in redemption, of 
a mortgage speaks “of “the amount’, re- 
maining due on the mortgage, and s. 38 
(2)e Contract Act, says that an offer of per- 
formance should be mede at a proper time 
and place; and under such circumstances 
that the person to whom it is made may | 
have a reasonable opportunity of ascertain. 
ing that the person by whom itis made is 
able and willing there and then to do 
“the whole” of what he is ‘bound by his. 
promise to do. It may aiso- be ‘observed 
that the sum of Rs. 4 is not an DET PIRES 
sum. 

The reason why it is not necessary to 


dectde whether the maxim de minimis non . 


curat lex applies in this case is because 
it # manifest that there are two other 
principles which, apply and on these prin- 
ciples the judgment under appeal may be 
supported. The first principle is that where 
there has been an unequivocal refusal to 
accept atender thelaw does not require 
‘a tender to be made. In Venkatarayanim 
Garu v. Venkata Subadrayamma (4), which 
was an appeal from this- Court, the Privy 
Council expressly approvéd of the dictum 
of Vice-Chancellor Wigram in Hunter LV. 
‘Daniel (5) where he said : 


. “The practice of the Courts is not to require a party ° 
to make a formal tender where from the facts stated 
‘in the bill or from the qyidence it appears.the tender 
would have = been a mere. form and that the party 
‘to whom it was made would have refused to accept 
the money.” 


Venkatar ayanim Garwv. Venkata Suba- 
drayamma (4) arose out of a mortgage suit, 
and the refusal tô accept a. tentler was 
based on an invalid provision in ‘the mort- 
‘gage deed. In thése circumstances and 
because it did not necessarily follow that if 
a tender had been madeit would not have 
been accepted, the Judicial Committee held 
that there was not an unequivocal refusal. 
But the facts in that case are very different 
‘from the facts in this case. Here there 
was a tender and the appellant’s father 
intimated in writing that he would not 
accept it. The refusal was embodied in a 
letter dated July 4, 1927, and it left no 
doubt that any tender less than the full 
amount calculated up to September 10, 
1928 would nct be accepted. ihe second 
principle is that where there is a specific - 
objection to a tender it is an implied waiver 
of any other objection there-may be, - The 

(4) 46 M 108; 71 Ind. Cas. 1035; A I R 1923 P C 26; 


50 LA 4l; 17 L W 383; 32 M L T70; 44M L J 
Pay 29 Bom. L R 34l; 38 © L J 2%; 280 WN 25 


C). 
< CS (1844) 4 Hare 420; 14 L J Ch. 194; 9 Jur- 520; 
67 R R114, - 
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application of this principle is conveniently 
stated in Benjamin on Sale, Edn. 7, p. 812 
whege the leading cases are collected. It 
will be sufficient if one of the cases is 
referred to, namely that in Polglass v. 
Oliver (6) where Bayley, B. said: ° 

“To make a tender good, it should bee made in the 
coin of the realm and the money ought to be pro- 
duced; but the party to whom the tender is made, 
may make good what would otherwise bə insufficient, 
by redying ona different objection. If he claims a 
larger amount, and gives that as a reason for not 
accepting the money, he cannot arterwards object that 
the money was not produced nor can he object that it 
was Offered in paper. Ifheobjectsto accept the sum 
tendered because it is in paper, which he is not bound 
to receive, he gives the party tendering an opportunity 
to make his tender in coin; but if he puts his refusal 
upon a different ground, he waives the objection as to 
the quality of the tender.” 


In the present case the tender was refused, 
fot because the amount tendered was short 
by Rs. 4 byt because the appellant consider- 
ed that he was entitled to wait until Sep- 


tember 10, 1928, which meant more interest 


for him, His refusal of the tender on. this 
ground waived any objection, that he may 
have had to the amount being short. After 
he had written his letter of July 4, .1927 it 
was notopento him to raise the question 
For these 
reasons the appeal will be dismissed with 
costs. - 
N.-8. Appeal amii 


MOR (1831) 2 Cr. & J 15; 2 Tyr.89;1 L J (ws) Ex. 5; 


CALCUTTA HIGH COURT 
Appeal No. 612 of 1938 
April 1, 1941 
HENDERSON, J, 
GOPAL CHANDRA CHANDA—APpPELLANT 
versus 
DWARIKA NATH BEPARI AND OTHERS 


— RESPONDENTS 
Civil Precedure Code (Act V of 1908), ss. 151, 100, 
0. XLI, r. 23- Remand order under s. 151—No 
appeal lies unless order amounts to decree—Suit for 
assessment of fair rent—Court finding that rent was 


fixed and defendant liable to pay same ~ Appeal by 


plaintiff—A ppellate Court remanding suri for further 
investigation of question of far and equitable rent 
—Appe.late Court held remanded suit without deter- 
mining anything - Appellate Court held entitled to 
go into question whether rent was fixed, after remand 
— That point heldcould be zressed by either side in 
second 1ppeal—Lease—Interpretation of, ts question 
of law— Bengal Tenancy Act (VIII of 1885), s. 29 — 
Applicability of, to suit for assessment of fair rent. 
Where & remand order is made under the inherent, 
jurisdiction of the Court and not under O. XLI, r. 23, 
Civil P. C., no appeal lies against it unless it could be 
said that the order amounts to a decree in accordance 
with the definition in s. 2 of the Civil P. C. 


i 
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Plaintiff sued for assessment of fair rent. The defence 
was that-rent was already fixed. The trial Court 
found that the rent was a ready fixed and that the 
defendant was liable to pay that rent. -The pleintifi- 
appealed. The whole suit was remanded by the 
Appellate Court for further investigation of the question 
of fair and equitable rent and on remand the trial Court 
assessed the fair rent. The defendant appealed and 
the Appellate*Court found that the defendant was liable 
to pay rent at the original rate found by the trial Court 
to have already been fixed and declined to consider the 
question of assessment of fair rent. The plaintiff filed 
second appeal. It was contended that the orfler of 
remand was intended to overrule the defence by 
directing the trial Court to take additional evidence and 
that the Appellate Court was precluded from going into 
that question in appeal by the defendant; 

Held, that the order of remand did not fall under 
O. XLI, r. 23, but was one made under the inherent 
jurisdiction of the Court. The first a pellate Judge 
was more impressed by the scanty idene than by 
anything else and he remanded the suit without deter- 
mining anything and hence it was open to him-to decide 
the point that the rent was already fixed and the: point 
could also be pressed by either side in second appeal. 


pea 
Brojo Soondur Gossamee v. J uggut ChiPader Dey (1), 
relied on. 


The interpre 
law. 

In a suit for assessment of fair rent, s. 29, Ben. Ten. 
Act, cannot have any application. 


A. from the appellate decree of the Sub- 
Judge, First Court, Bakargang’ at Barisal, 
dated December 18, 1937. i | 


Messrs. Jitendra Nath Guha and Satya 
Priya Ghose, for the Appellant. 

Messrs. Gopendra Nath Das and Khond- 
kar Md. Hossain, for the Respondents. 


Judgment. 
if. The disp 


tation of lease is certainly a question of 


—This appeal is by the plaint- 
ute between the parties is whe- 
ther the principle defendant held ata rent of 
Rs. 3 or whether no rent has been fixed. Pro- 
ceeding on the latter view, the plaintiff - in- 
stituted the present suit for assessment of 
fair rent. The decision of the dispute depends 
upon the interpretation of Ex. 1. This ap- 
parently simple dispute has led to most ‘pro- 
‘tracted proceedings. The Munsif decided in 
‘favour of the defendants. It is difficult to 
avoid the conclusion that there wasa certain 
-amount of confusion. At any rate, his judg- 
-ment was anything 
med up as follows : 


“Be that as it may, to claim a fair and equitable rent 

` the plaintiff should have prayed for: local investigation 
to find out the prevailing rate of rent paid by the tenants 
‘in the locality in question. Thathasnct been ` done. 
Hence, considering the circumstances the Court is un- 


able to assess the fair and equitable rent for the rent- 
land in this suit.” ; g 


Now, that isa strong indication that he 
was going to overrule the defence contention 
-that the rent had. already been fixed. He 


‘then, however, made a complete volteface 
‘and finished as follows i 
“In-view of this state of affairs the plaintiff is entitled 
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$o get rents at the rate of Rs. 3 per yearfrom the share 


of thé plaintiff and co-sharer Gefendant No. 8. Hence, 
the point is found in favour of the defendanta.” 

Thus, however inconclusive the judgment 
may have been, the glecision itself was in 
favour of the defendants. There was there- 
foré nothing for them to appeal against and 
their failure to appeal or to file a cross-objec- 
tion coultl not affect their right to. have the 
matter decided in d-higher Court. The plain- 
tiff appealed. .The Subordinate J udge in an 

"equally inconclusive judgment agreed with 
the Munsif that the materials for assessing 
fair rent were insufficient. Instead of follow- 
ing the proper procedure, he made an -order 
which is fairly frequently made and which 
generally leads to trouble. He remanded the 
whole suit. At the trial the Munsif delivered 
a careful judgment and assessed fair rent. 
The defendant appealed. “The Subordinate 
Judge held that the rent was fixed at Rs. 3. 
He accordingly decined to consider. the ques- 
tion of assessing a fair rent and restored the 
original decision of the first Munsif. The 
plaintiff now appeals to this Court and two 
points have been pressed in support of the 
appeal, (1) that after the order of remand,the 
dispute between the parties had been finally 
determined and the only question remaining 
was the assessment of fair rent: and (2) that 
the decision of the Subordinate Judge on the 
merits was wrong. On ¿he first point Mr. 
Guha contended that at any rate, the order 
of the Subordinate Judge was a bad order. 
After the remand the Appellate Court could 
only consider the assessment of:fair rent and 
had no authority to re-open the main issue 
which had already been determined at the 
first hearing of the appeal. There is ample 
authority for this proposition and I need only 
refer to the case of Brojo Soondur Gossamee 
v. Juggut Chunder Dey (1). Their Lordships 
sald this : 

“It is necessary to observe also that- the District 
Judge, in hearing this appeal after a remand by the 
Subordinate Judge of the District, seems to have 

‘ thought himself at liberty to -question and dissent from 
the issues framed by the Subordinate J udge when the 
‘appeal was before him. In this resrect as to the hear- 
ing of an appeal from the Munsif’s decision, the District 
Judge has no authority to vary or ignore the directions 
made by an Appellate Court of .co-ordinate jurisdic- 
sja eer LAA int 

_ There remains the further question whe- 

ther the matter could be considered in this 

Court. Both points really depend upon the 

interpretation of the remanding judgment 
made by the first Subordinate Judge. The 
effect of the orderof remand on the power 
of this Court to decide the question will 
depend, to some extent, upon whether it 


(1) 21 W R.199, 
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‘was open to the defendants to appeal agains} 
that order, The ordér of remand made in 
the present case was certainly not one under 
0. XLI, r. 23. It was made inthe inherent 
jurisdiction of the Court. Apart from other 
considerations, there would be no appeal 
against it unless it could be said that the 
order amounts to a decree in eagcordance 
with the definition ins. 2, of the Code. It 
could not possibly be said to amount to a 
decree unless it finally decided the main, 
dispute between the parties. I have already 
indicated that the judgment was almost as 
inconclusive as that of the first Munsif. It 


concluded as follows : 

“Fhe rate of rent paid by the majority of tenants is 
the prevailing rate. There is no evidence asto how 
m tenants are in the mouzas or what. is the 
lowest rate. The best course would therefore be to 
Temand the suit to thg trial Court for further investi- 
gation of the question of fair and equitable rent.” 

. This undoubtedly implies that the learned 
Judge intended to overrule the defence. But 
in an earlier passage of ‘the judgment he 
sald this : : 

A kabuliyat was taken by defendant. No. 9 in 1300 
B.S at the jama of Rs, 32 and the settlement record 
‘shows that Jama in the 8 annas share. The kabultyat 
is not before us and so we are not in a position to 
say whether it offends against s. 29, Ben. Ten. Act, 
In the application bythe plaintiff for taking in addi- 
tional evidence, [find that4 parchas and some decrees 
and plaints were filed and tendered in the trial Court 
but for some reason or other these were not marked 
exhibits. These are material documents for investi- 
gation of the question as to the prevailing rate or aver- 
age rata or lowest rate in the locality.” = 


Now, that equally implies that the defen- 
dants’ case was established. In a suit for 
assessment of fair fent, s. 29, Ben. Ten. Act, 
could not possibly have any application. In 
this part of the judgment the learned Judge 


to decree an enhancement on certain grounds 
among others, that the land was being held 
at a rate lower than the prevailing rate. 
Taking the judgment as a whole, it appears 
that the learned Judge was more impressed 
by the scanty evidence than by anything 
else and that he remanded the suit with- 
out determining anything. Had he intended 
to determine the real dispute finally, it is 
difficult to see why he did not himself take 
evidence as to fair rent instead of remand- 
ing the whole suit. As it cannot be said that 


this judgment decided the point, it was cer- ; 


tainly open to the Second Subordinate Judge 
to decide it and it-can also be pressed by 
either side in this Court. There remains the 
question of the merits: The finally published 
Record of-Rights supports -the defendants. 
It -was, therefore, for the plaintiff to rebut 
it. The only means open to the plaintiff was 
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by relying upon the original lease, Ex. 1, 
and the interpretation of that lease*is cer- 
tainly a question of law. This document: 
admitiedly created the relationship of land- 
lord and tenant between the parties. 1 am 
unable to see how the payment of Rs. 6, re- 
ferred to as rent, could be anything but rent. 
If it is not rent, I cannot imagine what it 
is. It is the payment of an annual sum 
ox money by which the defendants are 
entitled to hold the land as tenants under 
the plaintiff. Undoubtedly, the intention of 
the parties was that it should be enhanced 
later on. As, however, it would be difficult 
under the law regarding the enhancement 


, of rent to reach the figure claimed by the 


plaintuf as a fair rent, the present claim for 
assessment has been put forward. It was 
weally misconceived and has been properly 
rejected. The appeal is dismissed with costs. 
Leave to appeal under el. 15, Letters Patent, 
is refused. 

8. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No, 630 of 
1940 


July 24, 1941 
ROWLAND, J. i 
ABBAS KHAN AND ANOTHER— 
A PPELLANTS- 
VETSUS 
Sk. MOHAMMAD HUSSAIN AND ANOTHER 
RESPONDENTS 
Bihar Tenancy Act (VIII of 1934), s. 26-4 — 
Under-raiyat having occupancy right in land, if 
can transfer that land without his landlord’s con- 


-SEnt, 
seems to be considering whether he ought - 


The right of transfer of o¢cupancy holdings con- 
ferred by s. 26-A, Bihar Ten. Act, on every raiyat does 
not enable and under-ratyat having an occupancy right 
in land to transfer that land without his landlord's 
consent. It was the intention of the Legislature to leave 
the interest of an under-ratyat non-transferable as 
it was before the passing of the amendment in 1938. 


A. from a decision of the Additional Dis- 
trict Judge of Muzaffarpur, dated July 1, 
1940, - 

Messrs, A. H. Fakhruddin and Ashique 
Hassan Akbari, for the Appellants. 

Mr. Janak Kishore, for the Respondenis, 


Judgment.—The facts established by 
the judgments of the Courts below are that 
Sheikh Mohammad Hussain plaintiff is the 
occupancy rawat of certain holding within 
which Ramsewak has. held as an under- 
rawat about 9 kathas 12 dhoors continous- 
ly for about 24 years. The plaintiff alleged 
that this occupation was but recent. - This 
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was negatived. The plaintiff alleged misuse 
of the land unfitting it .for the purposes of 
tenancy and this also was negatived. - The 
plaintiff alleged and it has been ` found “that 
Ramsewak on February 7, 1939 sold the 
disputed. land to Abbas and Bibi Aktari 
defendants. first party whom the ‘plaintiff 
sued to eject. 
ing of the amendment made in 1938 to the 
Bihar Ten. Act. The Munsif dismissed the 
suit observing that under s. 26-A, B. T? Act 
defendants second party having acquired a 
right of occupancy could transfer the hold- 
ing to defendant No. l and plaintiff had 
failed to prove any of the conditions under 
s. 25, B. T. Act under which an occupancy 
raiyat could be ejected. On appeal the 
Additional District Judge reversed 
decision being of opinion that s.-:26-A did 
not confer any right of transfer on an under 
raiyat even when read -with s.d8-B. The 
land was not therefore transferable without 
the consent of the immediate landlord name- 
ly the raiyat who thus became entitled to 
re-enter as against the purchaser. 


the right of transfer of occupancy holdings 
eonferred by s. 26-A on every rawat enables 
an under-raiyat having an occupancy right 
in land to transfer that land without his 
landlord’s consent. By s. 26-A an occup- 
ancy holding is transferable. 
is defined in s.3 (9) B. T. Act to mean 
a parcel or parcelsof land held by a raiyat 
and forming the subject of a separate 
tenancy, clearly land not held by a rawat 
is not a ‘holding’, and an under-razyat is 
not a raiyat because s. 5 (2) says “A per- 
son shall not be deemed to be a raat 
unless he holds land either immediately 
under a proprietor or immediately under 
a tenure-holder’’. It is faintly suggested that 
a person who has an occupancy right is 
considered to have an occupancy holding 
whether he be a rawat or under-raryat; 
but Chap. V.in which s. 26-A finds place 
is headed ‘‘occupancy raiyats’, and trom 
the context I have no doubt that “occup- 
ancy holding” ins. 26-A refers to the hold- 
ing of an occupancy raiyat and not the 
land of an under- -raiyat harme a. right of 
occupancy. 

The right of occupancy was conferred 
in 1938 by a new s. 48-A on any person 
who for 12 years had continuouly held land 


as an under raiyat and it was under this ' 


‘provision that the defendants second party 
were deemed , to have acquired the right 
of occupancy in the land in suit. They there- 
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This. 
case seems to be the`first in which the. 
particular point: has been raised whether: 
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fore come within the description in s, 48:B 
isan under-raiyat who has acquired a 
right of occupancy in any land under 
8. “48-A” and the question. for decision, is. 
whether this section makes their position 
analogous to that of “an occupancy raiyat 
In respect. of tr ansfer. What the section 
says isthathe ‘“‘shall be subject tothe same 
provisions with respect to rights in trees 
and bamboos and the use of an succession 
to and eviction from such land as an. 


“occupancy raiyat”?! The rights of an occup- 


ancy rawat in respect of trees and bamboos 
are dealt within s. 23-A; those in respect 
of the use of the land partly in 23 and 
partly 23-A; those in respect of succession 


* to the land in s. 26; in respect of eviction in 
this > 


s. 25. But s. 48 B contains no suggestion 
make applicable to an under raiyat the 
provisions of s. 26-A regarding transfers by 
sale, exchange or ‘gift and bequests. I 
agree with the learned Additional District 
Judge that the omission, is significant and 
b infer. that it was the intention of the 
Legislature to leave the interest of an undev-. 
rawat non transferable as it was before the 
passing of the amendment in 1938. I 
should notice the point taken by the Munsif 
that the ejectment was sought by the land- 
lord ona ground not mentioned in s. 25 
of the Act “and an under-raiyat having a 
right of occupancy is apparently bys. 48-B 
eittitled to the measure of protection given 
toa raiyat bys. 25; but the defendants first 
party cannot get any advantage from this 
line of reasoning because by the purchase 
they hawe not become under-raiyats with 
a right of occupancy. 

In the result the appellants cannot in’ 
my opinion resist the suit and the decision 
of the lower Appellate Court must -be 
affirmed and a appeal Sa with 
costs. 


D. Appeal dismissed, 





MADRAS HIGH COURT 
Civil Revision Petitions Nos. 861 and 
1184 of 1937 
August 30, 1940 
PATANJALI SASTRI, 5 KA 
VELAYUDHAM SUBBAYA NADAR 
, . —PETITIONER re 
VETSUS , 
KALAMSETTI ANJ ANEYALU AND | 
OJHERS— RESPONDENTS 
Civil Procedure Code (Act.V of 1908), 0. XLI Vj} 


. r. 1—Application for leave to appeal in forma pauperis , 


cannot be rejected without hearing applicant, 
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An pepe under O, XLIV, r. 1, Civil P. C., isa 
judicial proceeding and the ‘order made therein should 
be based upon theexercise of a judicial discretion ex- 
ercised ona proper consideration of the . relevant 
material. An application for leave to appeal in forma 
pauperis cannot be rejected without hearing the ap- 
plicant or giving bim an 4 portunity of being heard. 
ee Cas. 718 (3) and 28 a Cas. 957 (4), disgent- 


C. R. Ps. to ovine the orders of fhé District 
Court, Nellore, dated. June 22, 1937 and 
March 25, 1937. 

Mr. K. Umamahesweran, “for the Peti- 
tioner. 1 

Mr. K. Kuppuswami, for the Respondents. 


Order.—tThe short question for decision 
in tiese revision petitions is whether an ap- 
plication for leave to appeal in forma Nau- 
perfs“can be rejected without hearing the ap- 
plicant or giving. him an opportunity of 
being heard. In each case, the Court below 
rejected the application without hearing the 
petitioner and the legality of this procedure 
is challenged before'me. Itisnot dispute 
that an application under O, XLIV, r. 1, 
Civil P. C., is a judicial proceeding and the 
order made therein should be based upon 
the exercise of a judicial -liscretion exercised 
ona proper consideration of the relevant 
material. A Full Bench of this Court has 
expressed the opinion, approving Appasami 
Pillai v. Somasundaram Mudaliar (1), that 
an order rejecting ; n application for leave 
to appeal in forma pauperis is an appeal- 
able ‘judgment’ under cl. 15 of the Letters 
Patent: see Tuljaram Rao v. Alagappa 
Chettiar (2), at pp. 9 and 17. Itis therefore 
difficult to see how such a proceeding can be 
disposed of except in conformity with the 
fundamental principle in all judicial proce- 
dure that no order should be made without 
notice to the parties who will be prejudicially 
affected by the order and without affording 
them a reasonable opportunity of being 
heard. Itis satisfactory to note that the 
practice of the Courts in this Presidency in 
dealing with applications of this kind has 
been in conformity with this principle. 

The respondent relies on a recent decision 
of Wadsworth, J., in Kanthimatht Ammal 
v. Ganesa Iyer (3), following an earlier de- 
cision of Sadasiva Iyer, J., in In. re Para- 
masivam Pillai 28 Ind. Cas. 957 (4). With 
all respect [am unable to agree with these 
decisions. In the latter case, the learned 


(1) 26 M 437. . 

(2) 35'M1(9,17); 8 Ind, Cas. 340; 21M LJ. 

(3) 59 M 805;'159 Ind. Cas, 718; A 1 R 1936 Mad. 101; 
88 ML J 781; (1935) M WN 1262;42 L W S31: 8 R M 


are AIR 1916 Mad. 636; 28 Ind. Cas. 957, 
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Judge understands ‘perusal’ in the proviso 
to O. XLIV,r.1, to mean ‘perusal without 
being supplemented by argument on peti- 
tionet’s side’ and he quotes in support of 
his conclusiona passage from the judgment 
of Jenkins, ©. J., inSakhubai v. Ganpat (5) : 

“It is to be noticed that the Court must come to its 
conclusion upon a perusal only of the application, the 
judgment andthe decree. This proviso 1s apt to be 
overlooked, ect.” ` 

The point now under consideration did not 


. arise in the Bombay case, Sakhubai v. Gan- 


pat (5), where the learned Judge was merely 
pointing out the desirability of the Court re- 
cording br iefly the reasons for granting leave 
and itis by no means clear that “only” in 
the passage quoted was meant to ex- 
clude a hearing of the petitioner and not 
‘material other than the application, the judg- 
ment and the decree. In the other case, 
Kanthimathi Ammal v. Ganesa Iyer (3), the 
learned Judge notes the prevailing practice 
of hearing the applicant in such cases, but 
finds no warrant for it in O. XLIV, r. 1 ob- 
serving that , 

“the proviso to that rule contains no indication that it 
is either necessary or desirable for the Judge to hear 
the party before passing orders of rejection.” 

The mere absence of an express provision 
for hearing the applicant is, in my view, no. 
justification for refusing to hear him. Hear- 
ing the parties affected before passing ad- 
verse orders is such a well-established and 
cardinal rule. governing the procedure of 
Courts that the Code must be taken to as- 
sume its observance in all cases a matter of 
course without any express pr ovision in that 
behalf. There is no such provision, for in- 
stance, in s. 115, but it has never been sug- 
guested that a revision petition can be dis- 
missed without giving the petitioner an op- 
portunity of being heard. Noris the refer- 
ence in O. XLIV, r,l, toa ‘perusal’ by the 
Court of the documents specified sufficient, to 
my mind, to justify a departure from the 
ordinary cursus curie. 7 

Learned Counsel for respondents also 
placed reliance on Somasundaram Chettiar 
v. Arunachalam Chettiar (6), as showing that 
the respondent to an application for leave to 
appeal in forma pauperis has no right to be 
heard, and argued that the petitioner could 
be in no better position. But the respondent 
would not be prejudiced by not being heard 
at the stage of the admission of the} petition 
because. he would be heard in support of the 
judgment and decree appealed from before 
the matter is finally disposed of : cf. the Wo 

(5) 28. B 451; 6 Bom. LR 442. 

(6) 55 M 982; 139 Ind, Cas. 692; A I R 1932 Mad. 


523; 63 M LJ 98: (1932) M WN 537; 36 L W 33; Ird. 
Rul. (1922) Mac. 155. 
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cedure under O. XLI, r. 11. But the dismissal Jambardar of the whole mahal. The tenant 
of a petition without heating the petitioner of Survey No. 25 surrendered it ih favour 
is quite a different matter, as the judgment of the defeħdant on March 20; 1934, by a 
sought to.bé appealed from would become registered: deed. The plaint states that¢he 
final without Kis having had opportuñity of defendant had no eright to accept the 
showing that it was contrary to law etc. I suwender and take possession of the suit 
therefore sèt aside the rejection of: the appli- property, but assuming that he could take 
cation by the Court below in each case and a valid surender, defendant has taken it 
remitit for disposal after giving the peti- on behalf of the pleintiff-co-sharer and de- 
tioner an oppotunity of being heard. I make fendant’s possession, is on behalf :of the’ 
no order as to costs as the respondent was . plaintiff. The relief asked for is thatthe 
not responsible for thé course adopted by that suit property be partitioned and half be 
Court. ae giyer into plaintiff's possession, or plaintiff 
N.-S. a Order accordingly. be put in joint possession of the sùit proper- 

l ty, or plaintiff be compensated in money 

ani . value to the extent of his share. On a«pre- 

liminary objection the issue was framed 





NAGPUR HIGH COURT | whether the Civil Court’s jurisdiction «vas 
Second Appeal No. 671 of 1937 e barred by the Ten. Act. „The- trial: Court 
April 7, 1941 dismissed the suit holding that as the sur- 
. GRILLE AND GRUER, Jd. render toa co-sharer was a transfer, the 
GANPATI KOTHU TELI—PLaIntTIFF remedy of the lambardar was to apply 
— APPELLANT under s:13o0fthe ©. R. Ten. Act and the 
versus ; Civil Court bad no jurisdiction. This dis- 
SAKHARAM DAULAT KUNBI missal of the claim was upheld by the lower 

- —DEFENDANT—RESPONDENT | Appellate: Court. ; 6 
C. P. Tenancy Act (I of 1920), ss. 13, 105 (c)— In making the reference Niyogi, J. refers 


Lambardar omitting to apply under s. I3 for posses- to Waman Rao v. Shrawan (1), im whicha 


sion of occupancy holding surrendered by tenant tohis > seat ae A : : 
co-sharer — Whether can sue hts co-sharer in Civil ‘embardar was dllowed to treat a transfer 


Court for jount possession of holding. asa surrender and on that footing to. claim 
A lambardar who omitted to apply under s. 13° of the joint possession: in the Civil Court. He ques- 
C. P. Ten. Act, for possession of an occupancy holding tions the correctness of twat décision. l 
surrendered by the tenarit to his co-sharer, can sue. his The fir a ngina d b 
eo-sharer in the Civil Court for joint poesession'of the ne s st aroun. Presse On ee 
holding, because when æ lambardar sues his co-sharer learned: Counsel for the appellant is that a 
in the Civil Court ne joint: possession of = holding. a surrender to a co-sharer is not necessarily a 
is so suing: as aco-sharer, which he may do im spite.o ‘ -. the: nilaintift w ithe: 
the fact that he could aslambardar sue to set:aside the > anster: the < i U ae a cei 
transfer under s. 13 of the Ten, Act:and claim to be pup 1b aSa surrender to himsett aiso on toe, 
into exclusive possession of the-whole Holdingom behalf ground that he impliedly consented to it. 
of the proprietary body. 94 Ind. Cas. 9411); approved. ‘There is nothing, however, about implied 
= Ind. Cas. 29} (2)and S. A. No. 410:of 1935, referred congentin the plaint or pleadings. A single 
i co-sharer is not entitled to take a surrender, 
S. A. from the appellate decree of the and it has been consistently held that if he 
Court of the 4th Additioñal District Judge, does so the transaction is a transfer. The 


Nagpur, dated June 29, 1937. latest case onthe point, whieh will shortly 
Mr: M. R. Pajkarne with “Mr. G. D. be published in the Indian Law Reports 
Dhawale. for the -Appellant-Plaintiff. series is ELachhmansingh v. Morisingh 
Mr. A. V. Zinjarde with Mr. S. A. Zin- Second Appzal No. 410.of 1935 in which the 


“There is œ long, line of cases which decide that 

Opinion one co-sharer cannot, for his own benefit, take a sur- 

The auesti ‘starred 4 ededi render......[f 4 co-sharer purport, without this’ autho- 
e question referred to us for decision rity, to take-a surrender he has been treated as a 


jarde, for the Respondent-Defendant. learned Judges-remark : 


‘has been framed by Niyogi, J., as follows : transferee-and’ the matter has been! dealt. with as fall- 


“Can a lambardar who omitted to apply under s. 13 ing,under s: 12 and not under sv 89.’ 
of a C..P. Ten. he for aaa 0 occupancy Later on in the case Waman Rao v. 
holding surrendered by the tenant to his co-sharer, Shrawan (1) ig discussed and generally ap- 

; É Sea ee asri] C | 401 i Sani ' ” ° sh 
sue his co-sharer in the Civil Court for joint possession proved. The Judges agree- with | the 


of the holding ?” ; L Loe : 
Fhe pa E field ‘in question was view that in that case the- consideration: was 


No. 25 of Mouza Zullar in which the: plaint- not. illegal Within the meaning ; of s. 23 of 
iff and defendant are both. 2: anna co-sharers (1Y22N L R 86594 Ind. Cas, 941; AT R 1926 Nag. 
of Mahal No. 2, Plaintiff is-also sadar 345. | ie 


870. 


“the Contract ‘Act..and the  transactlog 
‘was not void ab initio, It was also noted 
that in that case the lanibardar did not 
ateack the transaction by proceeding under 
s. 13 but he asked # Civil Court to put 
‘him in possession and was met by a defence 
‘based on those equities which the Civil Court 
is bound to give effect to. e, 

` The plaint in the present case is not draft- 
ed so clearly asit might be, but it seems 
clear that the relief asked for is based on. 
the position that plaintiff is a có-sharer. The 
plaint does mention that he is a lambardar 
also and that the defendant had no right to 
accept the surrender ; but the transfer is in 


fact accepted and plaintiff claims joint pos- . 


session or separate possession after parti- 
tiora. Plaintifi’s learned Counsel indicates 


` that’ he is willing to pay his share in the 


cost of acquisition. Now as the suit is not 
one to set ‘aside a transfer under s. 13 of 
the Ten. Act the jurisdiction of the Civil 
Court is not excluded under s. 105 (c) of 
that Act. It is, however, argued for the other 
side that the plaintiff could have got the 
same reljaf if he had chosen to contest the 
trapsier under s.13, andas he has slept 
over his remedy for about 2$ years it should. 
now be refused to him. No doubt the lam- 
bardar could have obtained possession under 
s. 13 ofthe Ten. Act on behalf of all the 
co-oharers including himself. That proce- 
dure’ was followed in Lachhmanstingh v. 
Motisingh, Second Appeal No. 410 of 1935 
and was approved in Nilkant Laxman 
v. Vishwanath Janardan (2). But why 
should he, more tan any other éo-sharer 


` be compelled to have recourse to that re- 


4 
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medy ? That remedy he has as a representa- 
tive. Any other co-sharer, not the lambar- 
dar, hasin the Civil Court his private - re- 
medy of joint possession on paying his 
quota. Why should the lambardar not have 
that private remedy also in his capacity as 
share-holder? We do not think that the 
fact there being only two co-sharers would 
make any difference. In Waman Rao v. 
Shrawan (1), the plaintiff in appeal was 
given possession only of his 1 anna share 
and not the shares of the remaining co- 
sharers. If in the present case the lambar- 
dar had sued as such he would necessarily 
have asked for possession of the whole field 
(on ‘behalf of the proprietary body) instead of 
joint possession. with the other share-holders, 

We therefore see no reason to dissent 
from Waman Rao v. Shrawan (1) and our 
answer to the question put to usis in the 


(2) A.T R 1940 Nag. 370; 192 Ind. Cas. 291; 1940 N L 
J 480; 13 RN 231. 
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affirmative because. we hold that when a 
lambardar sues his co-sharer in the Civil 
Cougt for joint possession of the holding he 
is so suing asa co-sharer, which he may do 
in spite of the fact that he could as lambar- 


dar sue to set aside the transfer under 


s. 13 of the Ten. Act and claim tebe put into 
exclusive possession of the whole holding on 
behalf of the proprietary body. . 


S. °? : Order accordingly. 


í gaman 


CALCUTTA HIGH COURT 
Appeal No. 971 of 1988 
July 2, 1940 ` 
SEN, J. 

° Sm. ANANTAMONI DASI w/o 
PRIYA NATH HALDAR AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
Versus 
BHOLA NATH MANNA— PLAINTIFF 
— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 11— 
Construction, scope and applicability — Principle 
underlying can be invoked without recourse to s. 11 
— But s. llcannot be flouted—Bengal Tenancy Act 
(FIII of 1885) s. 182— Acquisition of status of ocou- 
pancy raiyat in contiguous village by homestead tenant 
—Tenant acquires right of raiyatwith respect to his 
homestead. 

. Section 11, Civil P. C., does not codify or crystallize 
the entire law regarding the doctrine of res judicata. 
The section deals with some of the circumstances under 
which a previous decision will operate as res judicata 
but not with all. Where circumstances other than 
those provided for ins. 11 exist, the principle under- 
lying the rule of res judicata may bs invoked ina 
proper case without récourse to the provision of that | 
section. But, obviously it does not follow that the 
provisions of s. 11 may be flouted or overridden or that 
the prohibitions or reservations express or implied in 
that section may be ignored by reference to general 
wrinciples of res judicata in case to which s. 11, applies. 
ence the general principles of resjudicata cannot be 
invoked in a case when the Court which tried.the first 
suit had not the jurisdiction to try the second suit 
inasmuch ass. llis explicit in this respect. 60 Ind. 
Cas. 631 (3), 67 Ind. Cas. 408 (4), 137 Ind. Cas. 328 (5), 
and 121 Ind. Cas. 200 (6), explained Gokul Mundur v. 
Pudmanund Singh (7), and Raah Run Bahadur Singh 
v. Lachoo Koer (9), and Edun v. Bechun (10), relied on. 

The contractual riglit of the landlord in respect of a 
homestead tenancy is taken away by the subsequent 
acquisition of the status of an occupancy ratyat by the 
tenant in the same or contiguous village and the tenant 
acquires” the ‘right of an occupancy raiyat in his 
homestead. 163 Ind. Gas. 406 (2), followed 145 Ind.’ 
Cas 892(1), not followed. 


A, from the appellate decree of the 
Additional District Judge, 24-Parganas 
Second Court, dated February 7, 1938. 

- Messrs. Hiralal Chakraburty and Bireswar . 
Chatterjee, for the Appellants. 

Messrs. Gopendra Nath Das and Khetra 

Mohan Chatterjea, for the Respondent. 
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_ Judgment.—Two pomts arise for decision ratyat by a tenant cannot take away the 
in this appeal viz.,: (1) whether the plaintiff gontractual right of the landlord in respect of 
has acquired the right of a raiyat with res- a homestead tenancy ereated prior to the 
pect to his homestead by reason of the fact acquisition of such right. This argument 
that subsequens to his taking the lease of the was repelled and it was held that even in 
homestead he has acquired the right of a sucha case the tenant would acquire the 
raiyat in*the contiguous village, and (2) whe- right ofan occupancy razyatin the homestead. 
ther the plaintiff's claim that the-Ben. Ten. The first point taken must therefore be decid- 
Act will apply to his tenancy is barred by the ed againstẹthe appellant. l 
doctrine ofres judicata inasmuch as a decree 
passed by the Court of Small Causes, in a - There remains fhe question whether the 
previous suit has declared that the tenancy . plaintiff’s claim is barred by the principles. 
is governed by the T. P. Act. Both these underlying the doctrine of res judicata 
points have been decided in favour of the The -defendant-landlords sued the plaintif 
plaintiff and the defendants appeal. for rent in the Court of Small Causes. The 
Tt is now admitted that the land held plaintiff contended in that Court that the 
by the plaintiff wnder the defendants is, tenancy was governed by the Ben. Ten, Act 
homestead land and that it was taken for and not by the T. P. Act. This point was con- 
residential purposes. There is no evidence sidered by the Court of Small Causes and it 
that at the time the plaintiff held ‘any lantl decided that the tenancy was governed by 
in the village or the neighbouring village the T. P. Act. It is now argued by the de- 
as a raiyat. The lease of the” homestead fendant-appllants. that the decision of the 
was taken in 1907. In 1928-29 the plain- Court of Small Causes will operate as res 
tiff took settlement of land in the contiguous judicata and bar the present claim that the 
village aS a raiyat. It has been held by the ‘tenancy is one governed by the Ben. Ten. Act. 
Courts below that by reason of this fact The contention has been repelled by the lower 
the provisions of s. 182, Ben. Ten. Act, Appellate Court on the ground that~as the 
were attracted and the plaintiff acquireda Small -Cause Court: has no jurisdiction-. to 
rawati right in the homestead land. The try the present suit its decision in the “pre- 
section says that when a raiyat or under- vious suit will not bar the trialof this point 
raiyat holds his homestead otherwise than inthe present suit. The. Court below. evi- 
as part of his holding within the same or any dently relied upon the provisions of s. Il, 
contiguous village, his rights as raiyat or Civil P. C. whereby it is expressly laid down 
under-raiyat with respect to the holding will that for the bar of res judicata to apply the 
attach to the homestead tenancy and that Court which decided the point in the first suit 
tenancy shall be governed by those provi- must have been compeient to try the - subse- 
sions of the Ben. Ten. Act whichare applic- quent suit. 
able to raiyats or under-ratyats as the case > ° a 8 
may be. The contention of the appellantsis - On behalf of the appellant it is conced- 
that the section pre-supposes that the agri- ed that under s. ll, Civil P. C. the pre- 
cultural tenancy in the same or contiguous vious decision would not operate as res judi- 
village, was held at the time that the cata in the present suit, but it is argued that 
homestead tenancy was created. It is this section is nob exhausive and that 
argued that the terms and nature of the apart from this sechion a decision might 
homestead tenancy cannot be altered by a operate as a bar on principles analogous to 
subsequent acquisition of a raiyati tenancy those underlying the doctrine of res judicata. 
in the same village. or contiguous village. For this proposition reliance is placed on 
This view seems to have been entertained by a series of well known decisions of the 
Mukherjea, J., in Badal Chanara v. Debendra Judical Committee: vide the cases in Hook v. 
Nath (1), which was the decision òf a Single Administrator General of Bengal (3), T. B. 
Judge. Iam bound, however, by the later Rama Chandra fao v. A. N. S. Rama 
decision of a Divisional Bench of this Court Chandra Rao (4) and Maung Sein Done v. 
in Pulin Chandra Daw v. Abu Bakhar > 


1 4 + kh ia i = 

Naskar \2), when this very, question WaS (ay 487 A 187; 60 Ind. Cas. 631; AIR 1921 P.C1i; 
raised. It was argued there that the subse- 49° 499-19 AL J 366;40 ML J 423; 29M L T 336; 
quent acquisition of the status ofan occupancy (1921) M W N 313: 33 C.L J 405, SU PLR@O 
17; 23 Bom L R 648; 25 C W N 915; 14 L W 221 (P 0). 

_ (8)370W N 473; 145 Ind. Cas. 892; AIR 1933 (4) 49 I A 129; 67 Ind; Cas. 408; A IR 1922 P C 80; 

Cal 612; 58 O L J 325; 6 RC 162. : 45 M 320: 30M L T 154; 26 O W N 713; 35 CL J 940; 
(2400 W N 599; 163 Ind. Cas, 406; ATR 1936 16LW 1; (1922) M W N 359; 20 AL J 684; 48 ML J 


Cal 565; 9 R C 22, . 78; 24 Bom, L R. 963 P O). 
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Ma Pan Nyun (5), at p. 254. There can be 
no question that s. 11, Civil P. C. does not, 
codify or crystallize the eutire law regarding. 
the doctrine of res judicata. The section 
deals -with some of the circumstances under 
which a previous decision will operate as res’ 
judicata but not with all. Where. circam- 
stances other than those provided for in s, 11 
exist, the principle underlying the. rule of 
res judicata may be invoked in a proper case 
without. recourse to the ‘provision of that sec- 
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acquisition proceedings. : It-was held that 
such a decision would operate as res judicata 
and bar a subsequent ‘suit although s. 11, 
Civil P. C. which related only to decisions in 
suits did notin terms apply. It was said that 
s. 11 of the Code “vas not exhaustive as regard 
the rule of res judicata. In Hook v. Ad: 
ministrator-General of Bengal (3), the first 
decision was arrived at in an administration 
suit and it was held that the decision operat- 
ed asres judicata in subsequent proceedings 


~ 


tion. This is what the Privy Council has. in thesame suit. There also reliance was 


laid down in the aboveméntioned cases. But, 
obviously those decisions cannot-be interpret- 
ed. to mean that the provisions of s.11 may 
be flouted or overridden or that the prohibi- 
tions or reservations express or implied in 
that section may be ignored.. To adopt such 
an igterpretation would lead to the impos- 
sible positions where one would have to hold 
that the provision§ of the Code have been 
abrogated: by judicial decision. This is what 
learned Advocate for the appellant would 
want metodo. An examination of the’ pro- 
visions of s. 11 make: it quite clear that’ 
under that section the claim of the plaintiff 
for a declaration that his tenancy is to be 
governed by the -Ben. Ten. Act, is not 
barred by the decision of the Court of 
Small Causes to the effect that it is not so 
governed. Section:11 lays down that a deci- 
sion in a suit will operate as res judicata and 
bar a subsequent suis provided that the Court 
which decided the first suit was competent 
to decide the subsequent suit. In the present 
case the first decision was by a Court of 
Small Causes which has not the jurisdiction 
to try a title suit like the present ong. 

None of the.decisions referred to by ‘the 
learned Advocate for the appellant has laid 
down that the rule of res judicata could 
be. invoked in a case when the Court 
which tried the first suit had not the juris- 
diction to try the second suit. : The decisions 
of the Privy Council merely extend. the 
effect of s. 11, Civil P. O. by applying the 
principle recognized by thesection:to circum- 
stances for which the section has not made 
express provision. In T. B. Rama Chandra 
Rao v. A. N. 5. Rama Chandra Rao (4) and 
Kalipada De v. Dwijapada Das (6), the first 
decision was not made in a suit but in land 


(5) 59 I A 247 (254): 137 Ind. Cas. 328: A IR 1939 
P.C 161; 10 R 322; Ind. Rul, (1932) P O 184; 36 O W 
N- 726; 55C.L J 409; 10 R 322;34 Bom L R 1040; 63 
MLJ 64;90 WN 617;(1932) AL J 735:33P LR 
519; 36 LW 1 (PO. 3 : 

(6) 572 A 24; 121 Ind. Cas. 20; AT R 1980PC 
22; Ind. Rul. (1930) P C 24; (1930) A Z~ J 70: 31 L 
W 82; 34 C W N 201; 32Bom L R 505;7 O W N 119; 
510 L J 142; 58M L J 171; (1930) M W N 355 (P 0). 


placed on general principles of res judicata 
as s. ll did not apply in terms. In none of 
these decisions was it ever suggested that 
where s. 11 was applicable its provisions could 


. be overridden by reference to general prin- 


ciples of res judicata. On the contrary 
in Gokul Mundur v. Pudmanund Singh (7) 
the Judicial Committee laid it down that 
s. 13 of the then Code which corresponds to 
s. 11 of the present Code was exhaustive in 
the matters in respect of which it declares the 
law. This is what their Lordships said: ` 


“They will only observe in reference to arguments 
addresssd to them that under s. 13, Civil P. C., a decree 
ina previous suit cannot be pleadedas res judicata 
in a subsequent suit unless the Judge by whom it was 
made had jurisdiction to try and decide not only the 
particular matter in issue but also the subsequent suit 
itself in which the issue is subsequently raised. In 
this respect the enactment goes beyond s. 13 of the . 

revious Act, X of 1877, and alsoas appears to their 

ordships beyond the law laid down by the Judges in 
Duchess of Kingston's case (8). They will further 
observe thatthe essence of a Code isto be exhaustive 
on the matters in respect ofwhich it declares the law 
and it is not the province of a Judge to disregard or go 
outside the letter of the enactment according’ to its true 
construction.” 


Similar view was taken in Rajah Run 
Bahadur Singh v. Lachoo Koer (9), where 
their Lordships approved of the dictum of 
Sir Barnes Peacock in Edun v. Bechun (10), 
which was as follows: . f 

“In order to make the decision of one Court final and 
conclusive in another Court it must be the decision of 
a Court which would have jurisdiction. over the matter 
inthe subsequent suit in which the first decision is 


given in evidence as conclusive.” : 


hoid, therefore, that\the decision of the 
Court of Small Causes will not operate as 
res judicata in the present suit. The result 
is that the decision of the Court below must 
be upheld and this appeal must be dismiss- 
ed with costs. Leave to appeal under cl. J5, 
of the Letters Patent is refused. 


D, Appeal dismissed;-." 


(MGG W N 825; 29 0707; 291 A 196; 8 Sar 323 


(PO) 


(8) (1776) 2 Sm L O (Edn 10) 713. 
(9) 11 G 301; 12 I A 23; 4 Sar 602 (P 0), 
(10) 8 WR 175. 
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LAHORE HIGH COURT 
First Appeals Nos. 402, 403, 404 and 405 
of 1938 | 
‘June 7, 1940 $ 
BHIDE AND DIN MOHAMMAD, JJ. ; 
Syed KHADAM HUSSAIN AND OTHERS 
—PLAINTIFFS—APPELLANTS ` 
j VETSUS l 
Syed MOHAMMAD HUSSAIN AND ANOTHER 


— DEFENDANTS— RESPONDENTS 
Evidince Act (I of 1872), s. 32 (5) - Statemeñt as to 


relationship by dead member of family before ques-° 


tion in dispute arose Admissibility to prove correct- 
ness of pedigree — Custom (Punjab) — Riwaj-i-am— 
Compiler's remarks, whether can rebut presumption 
arising from entries — Alienation —Widow—Remote 
reverstoner, tf can challenge — Sayyeds — Widow in- 
heriting whole of husbands estate — Whether life tenant 
only—Her powers of alienation. i 

A statement made by a dead person who had special 
means of knowledge in respect of the ‘relationship of the 
parties at a time before ‘the-question in dispute was 
raised is covered by sub-s. (5) ofs. 32, Evi. Act and is 
adinissible to prove the correctness of a *pedigres. 130 
Ind. Cas. 612 (2), relied on.. [p 875, col. 1.] ‘ os 

Whatever weight may ‘be attached to the compiler’s 
remarks, they are not sufficient to rebut the presump- 
tion arising from the entries recorded in the riwaj-i-am; 
especially when they are in accord with the earlier 
riwaj-i-am. A departure from the old Customary Law 
may be discredited if the compiler thinks that the 
change was being introduced fora set purpose, but if 
the replies are in consonance with what had been the 
custom from time immemorial, the compiler’s personal 
opinion that the rules were not being rigidly observed 
in practice will neither discredit the replies-given nor 
lighten the burden on those -who are required by the 
law torebut the. entries made inthe Manual of Cus- 
tomary Law. A custom to be valid must be ancient, 
certain and invariable and if a few violations are made, 
the violations themselves ‘will not take the’ place of 
custom, if for no other reason, because of their newness 
alone. [p. 879, cols. 1 & 2.) . I < 

In the case of an alienation by widow any reversioner, 
however remote, under the Punjab custom can challenge 
it. Prem Singh v. Ramon (3) and Lehna v. Kishan 
(4°, relied on. [p. 875, col. 1.] l 

Among Sayyeds ifa widow inherits the whole of her 
husband’s estate, her tenure is that of a life tenant only, 
or in other words, she enjoys only a life estate and not 
an absolute estate and whether any reversioners are in 
existence or not, an inherent restriction -is imposed on 
the estate and she has not unrestricted power of aliena- 
tion. | 

[OCase-law reviewed.] 


F. A. from the decree of the Sub-Judge, 


hes Class, Montgomery, dated August 25, 
1938. 


Messrs. Mehr Chand Mahajan and F. C: 
Mittal, for the Appellants. 
-Messrs. Achhru Ram and Mohammad 
Amin Khan; for the Respondents. . 


Din Mohammad, J. — This judgment 
will: dispose of Regular First Appeals. 
Nos. 402, 403, 404 and 405 of 1938. .They 
have arisen out of four suits instituted by 
the present appellants in the following cir- 
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cumstances : One Said: Mohammad, a Kir- 


“mani Sayyad of Shergarh in the Tahsil 


of Dipalpur, died in 1919 leaving him sur- 
Mst. Badghah 
Begam and Mst. Sarfraz Begam, and they 
sugceeded between them to his entire estate 
in the usual manner. On November 4, 


“1936, Ms ` Badshah Begam executed tivo 


deeds ‘ot gift in favour of Mohammad 
Hussain and Ghulam Abbas respectively. 
By one deed.she gifted one-half of 3120 
kanals 1 marla of land to Mohammad 
Hussain and by the second deed she gifted 
one-half of 319 kanals 17 marlas to Ghulam 
Abbas for services rendered to herself and 
her husband. On the same day her co-widow, 
Mst. Sarfraz Begam, made a gift of the re- 
maining one-half of 3120 kanals 1 marla 
and of 319 kanals 17 marlas of land in favour 
of Sajjad Hussain and Kifadam Hussain, son 
of Sayyad Zaman Shah, and Sayyad Baha- 
dur Ali respectively, On November 23, 
1937, Khadam Hussain, son of Sayyad 


_*Bahadur Ali, Hadi Hussain and Mohammad 


Ali Shah instituted four separate suits to 
contest these gifts alleging that the proper- 
ty covered by the deeds was ancestral and 
that the widows had no power of alienation 
in respect thereof. It was further added 
that even if the property was found to be 
non-ancestral qua the plaintiffs the donors 
had only a life estate gnd they could not 
therefore exercise any right of alienation in 
relation thereto. 


The defendants resisted the suits on vari- 
ous grounds. It.was denied that the estate 
held by*the widows wis limited -or that 
the plaintiffs were the collaterals of Said 
Mohammad or that the land was ancestral. 
It was further averred, that the custom pre- 
vailing in the.tribe in the matter of aliena- 
tion was not in any way different from 
-Mubammadan Law, that the entry in the 
Manual of Customary Law was not binding 
on the widows, that widows among Sayyads 
had plenary powers of alienation and that, 
at any rate. In the absence of collaterals 
they enjoyed an absolute estate and were 
thus free to dispose of it in any manner 
they liked. Identical questions being involy- 
edin all these cases, they were consolidat- 
ed and tried together. On the ‘pleadings 
of the parties the following issues were rais- 
ed : ` , , 

“I. Are the plaintiffs reversioners of Said Moham- 
mad deceased ? i ' 


2. Is the pro erty ‘in dispute ancestral qua thie 
plaintiffs and Said Mohammad deceased; ifso, what is 


the effect of this ‘finding ? . 


Do the parties follow Customary: Law in matters 


relating to alienation ? 
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4, If so, were the widows of Said Mohammad com- 
petent to make the gifts imsuit ?” ° 
5. Relief,’”! 


The Subordinate Judge came to the con- 
clu$ion that the plaintiffs were the collate- 
Tals of Said Mohammad and were thus 
entitled to challenge tle alienations in qtes- 
tion, and that the land was non-ancestral 
but in the case of a widow’s alien&ien it was 
immaterial whether the property alienated 
was ancestral or self acquired. He further 
found that the parties, were governed by 
custom in matters of alienation but holding 
the custom favoured such gifts he dismis- 
sed all the suits leaving the parties, however 
to bear their own costs. It is from those 
decrees that the present appeals have been 
preferred.- Civil Appeal No. 402 relates to 
Sui? No. 377, Civil Appeal No. 403 relates to 

Suit No. 378 and Givil Appeal No. 403 re- 

lates to Suit No. 379 and Civil Appeal No. 404 

relates to Suit No. 380. The only two ques- 

tions that have been contested before us are : 

(1) whether the plaintiffs are collaterals of, 

the deceased Said Mohammad ? and (2) whe- 
‘ ther the widows could make these gifts ? 


ki | 
. In support of the claim put forward by 
the plaintiffs that they are the collaterals 
of Said Mohammad deceased, they have pro- 
pounded a pedigree table prepared from a 
more detailed table for facility of refer- 
ence. (Pages 74-77of Vol. L of: the print- 
ed record). From this table it appears 
that the common ancestor of the parties was 
Hazrat Daud Bangdi Kirmani. He had a 
son Abdulla Naurang Nuri, whose son Abul 
Baqa or Abul Baqa Mohammad hade 11 sons, 
three of whom were named S. Haji, S. 
Moshin and S. Mustafa. Said Mohammad 
was descended from S. Haji, Khadam Hus- 
Sain and Mohammad Ali, plaintiffs, are des- 
cended from S. Moshin while the plaintiff 
Hadi Hussain and the defendants Sajjad 
Hussain, Mohammad Hussain, Khadam 
Hussain and Ghulam Abbas are all descend- 
ed from S.. Mustafa. The correctness of 
this table is proved by three ancient docu- 
ments, Exs. P-34, P-35 and P.-36 printed 
respectively at pp. 1, 2 and 3 of the printed 
record, Vol. 11. [After examining these docu- 
ments his Lordship proceeded further.] Be- 
sides there is another document, Ex. P-38, 
which too was produced along with Ex. P-35 
and Ex. P-36 in the same civil suit and con- 
tains the names of all the descendants of 
Hazrat Daud Bandgi who held the office of 
Sajjada Nashin after his demise. The third 
incumbent of the office was Sayfad Mustafa 
who was shown as the eldest son of Shah 
Abul Baga Mohammad. In the column of 
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remarks it was stated-that Shah Abul Baqa 
Mohammad had five sons, Sayyad Mustafa, 
Sayyad Haji, Sayyad Moshin, Sayyad Mir 
and Sayyad Mubarik and it further referred 
to a suit that had arisen among the descend- 
ants of Shah Abul Baqa Mohammad in 
1861. It may be observed that.the suit in 
which these documents were produced was 
brought to establish the claim of the eldest 
son tothe office of Sajjada Nashin and by 
this ‘document the then plaintiff intended to 
‘show that this office had always gone to the 
eldest son. 

It. will be: useful here to refer to a 
pedigree-table prepared in the Settlement of 
1872. There, the names of Sayyad Mohame 
mad Shah, son of Sayyad Mohsin, Sayyad 
Qaim Shah, son of Sayyad Ghulam Mohy- 
ud-Din, Sayyad Haji Shah, son of Sayyad 
Abul Baga, Sayyad Hassan, son of Sayyad 
Mubarik, and .Sayyad Mohammad Mahru, 
son of Sayyad Mustafa, are shown separately 
as common ancestors or, in other words, 


~the founders of their respective families 


and it is argued on that basis that Sayyad 
Mustafa, Sayyad Mubarik and Sayyad 
Mohsin were not the sons of Sayyad Abul 
Baqa, inasmuch as they. have not been shown 
as brothers of Sayyad Haji. But the ex- 
planation of their having been shown in that 
manner in this pedigree is both satisfactory 
and reasonable. In the history of the village, 
as given in Ex. P-23 at p. 88, of Vol. II, 
it is stated that about 468 years ago a fort- 
was built by Sher Shah Suri, King of Delhi, 
at this place and a Police post was also sta- 
tioned there. The- place was named after 
the King as Shergath, A gentleman of the 
name of Hamid Qureshi was appointed 
thanedar ofthe post. He built his residen- 
tial houses there and started reclamation of 
the land. Fifty. years afterwards Hazrat 
Sayyad Daud Kirmani migrated from Mehr 
Sharif to this part of the country and seeing 
the fertility of the soil settled there and 
devoted himself to the worship of God. The 
descendants of Hamid Qureshi sank wells 
and broke the desert land. After some time 
the Qureshis introduced some members of 
other tribe too for tilling the soil. In the 
time of Akbar the Great, the village was 
granted to Hazrat Shah Abdulla Naurang 
Nuri who, as stated before, was a son of 
Hazrat Daud Bandgi. He too reclaimed some 
land. The descendants of Hamind Qureshi 
and the representatives of the other tribes 
introduced by him were all reduced -to 
poverty and left the village selling various ° 
parcels of land to different descendants of 
Hazrat Daud Bandgi on various occasions, 
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and finally the entire village cameé to’ be 
owned by the descendants of Hazrat Daud 
Bandgi. It is well-known that in the gettle- 
ment papers the pedigree-table goes ‘back to 
that person alone who first acquires the land 
and he is shown as the head. of the family 
and inasmuch as the various descendants of 
S. Abul Baga appear to have acquired the 
land in their own right, they were shown 
as the founders of their families and not 


linked together as his sons. This explanation , 


may or may not meet the objection raised 
by the respondents but the fact remains 
that it is common ground that every Sayyad 
residing in the village of Shergarh is decend- 


ed from Hazrat Daud Bandgi and that the, 


ancient documents referred to above connect 
them through Sayyed Abul Baqa. This 
pedigree, therefore, does not establish tlre 
falsehood of the ‘statements made in the 
ancient documents. ° 


Counsel for the respondents contends that 
Ex. P-38 is inadmissible in evidence, that 
the Subordinate Judge has erred in law in 
relying upon it, that Jagatpal Singh v. 
Jageshar Baksh Singh (1) has been wrongly 
distinguished and ‘that Abdul Ghafur v. 
Hussain Bibi (2) has been misapplied, but I 
am inclined to hold that the criticism ad- 
vanced by him is unsound.- As stated above, 
Ex. P-38 was produced by Sayyad Nadir 
Shah, a member of the family, in a case in- 
stituted by him against. his own father ‘and 
all the other descendants of Shah Abul 
Baqa then living and an endorsement was 
made thereon by the présiding officer of 
the Court, as would appear from his judg- 
ment, that its correctness was not rebutt- 
ed. It was clearly, therefore a statement 
made by a dead person who had special 
means of knowledge in respect of the 
relationship of the parties.at a time. before 
the question in dispute was raised andis thus. 
covered by- sub-s. (5) of s. 32, Evi: Act. 
Nothing that is laid down in Jagatpal Singh 
v. Jugeshar Baksh Singh (1) miulitates 
against its admission. The personal know- 
‘ledge of: Nadir Shah went at least to this 
extent that all the parties brought on the 
record were inter-related and that is enough 
to serve the purpose of the plaintiffs in this 
case. In Abdul Ghafur v. Hussain Bibi 
(2), which corresponds to Abdul Ghafur v. 
Hussain Bibi (2), their Lordships approving- 


(1) 25 A 148; 30 TA 27;7 C W N 209; 8 Sar. 367 


CP O). 

(2)A ITR193L PC 45; 139 Ind. Cas. 612 (2); 58 I A 
188;53 O L J 213;-33 L W434; (1931)M WN 373; 
8O WN 653: 32 PL R 186; Ind. Rul. (19381\P C 68; 
60 ML J 583; 33 Bom. L R420; 12 L 336 (P O). 
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ly referred: to the observations ‘of Lord 
lackburn in an English case which were to: 


the following effect : 7 ' 
‘Tt has been established for a long while thgt in. 
questions of pedigree, I suppose upon the ground 
that they were matters lating to a time long past, 
ande that it was really necessary to relax the strict 
rules of evidence there for the purpose of doing 
justice—but _ for whatever reason, the statement of” 
deceased ‘members of the family, made ante litem 
motam, before there ewas anything to throw doubt 
upon them, are evidence to prove pedigree. And 
such statements “by deceased members of the family 
may be proved not only By showing that they actually 
made the statements, but by showing that they acted . 
upon fhem, or assented to them, or did anything that 
amounted to showing that they recognized them. If 
any member of the family, as a person who presum- 
ably would know all about the family, had gtated. 
such and such a pedigree, that evidence would be- 
receivable, its weight depending upon other’ circum- 
stanees ” ° 
Their Lordships remarked in reference 
to this quotation that 
. “the rule of evidence thus enunciated is in ac-ord 
with the terms of s, 32 (6), Evi. Act. 1872, which is; 
applicable to the present case.” ; 


. 


. From whatever point of view therefore the 
matter is looked at, Ex. P-38 couid not be 
ruled out of-consideration.. But, even if it is- 
held to be inadmissible, it will not®affect the’ 
ease of the plaintiffs that the parties “are: 
descended from a common ancestor, whether 
that ancestor was Abul Baqa or Hazrat Daud 
Bandgi. On the guestion of relationship, re- 
ference may also be made to Ex. P-26 at p.27 
Vol. IL, and Ex. P-31.at p. 34, Vol. II, as well 


‘as to the statement of the defendant's Counsel 


at p. 9; Vol. I, where he. has said that the 
donees in all the four cases are collaterals of 
Sayyad Said Mohammad, as also to the state- 
ment of Amir Ali Shah, D. W. No 3, and 
Sayyad Ashiq- Hussain Shah, D. W. No. 7 
where they have admitted that the parties in 
this case are descended from Hazrat Daud. 
Bandgi and so is the husband of Mst. Badshah 
Begam and Mst. Sarfraz Begam. I would 
accordingly hold that the plaintiffs have 
succeeded in establishing’ their relationship. 
with the : deceased Said Mohammad. But 
even if it. be conceded that the relationship 
of Khadam Hussain and Mohammad Ali. 
Shah with.Said Mohammad is not established 
the fact remains that Hadi Hussain is des- 
cended from Sayyad. Mustafa and it ‘is. 
admitted that the defendants, who are simi- 
larly the descendants of Sayyad Mustafa, are 
collaterally related to the deceased Said 
Mohammad. Itis well-settled that in the- 
case of an alienation by a widow any rever- . 
sioner, however remote, can challenge it: see 
Prem Singh y. Ramon (3), Lehna v. Kishan 
(4), and the cases cited under remerk 6 of 


(3) 11 P R 1888. 
(4) 78 P R 1888. 
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para. 67, Rattigan’s Digest of Customary, 
Law (Edn. 12). The Buit instituted on behalf 
‘Of Hadi Hussain therefore cannot be defeat- 
ed on any ground. 

This takes us to the question of custom. 
Counsel for. the appellants urges (1) that 
if a widow inherits the whole of her 
husband’s estate, her tenure isethat of a 
life tenant only or, in ther words, she 
‘enjoys only a life‘estate and not an. absolute 
estate, and (2) that whether any reversioners 
are in existence or not, an inherent restric- 
“tion is imposed on the estate and sheecan- 
not but be treated as a limited owner. In 
support of his first contention he mainly 
rehes on: Muhammad Anwar-ul-Haq v. 
Habib-ul-Rahman (5), Abdul Hussan v. 
Habèb Ullah: (6),Dr. Mir Haidar v. Muham- 
mad Ali (7) and Nur Muhammad v. Khuda 
Baksh (8). In Muhammad Anwar-ul-Haq 
v. Habid-ul-Rahman (5), the parties were 
Bukhari Sheikhs of Mauza Bakarwala, in -thè 
District of Delhi. The case was argued by 
‘eminent Counsel:on both sides and the decit 
sion was given by a.Division Bench of the 
Punjab Chief Court composed of Johnstone 
and Rattigan, JJ., the former of whom rose 
to the position of the Ohief Judge of the 
Chief Court and the latter became the . first 


‘Chief Justice of the High Court. Rattigan, Jr. 


‘who delivered the principal judgment, at 
p. 2615 of the. reporteremarked.: MG, 
: “Having found that in questions of succession custom 
rand not Muhammadan Law prevails in this family, 
I have next to consider what are‘the nature and extent 
-oË the rights of a widow who has suceeeded under the 
custom.to the estate of her deceased husband. The 
- ordinary presumption in*such cases would? I think, 
be that a widow who succeeded to the whole of her 
husband’s estate obtained merely a ‘life interest; and 
not. an absolute right therein. Assuredly it would. be 
“a vey unusual custom which provided otherwise, 
and’ in my opinion the _burden of proving it would 
lie on the party asserting it. My view is supported 
"by dumerous decisions of this. Court.” 

In Abdul Hussan v. Habib-Ullah (6), the 
, parties were Sayyads of Mauza Shahbad in 
ths District of Karnal. In that case too 
the. question that arose was whether certain 
fémale heirs succeeded to a life estate oran 
‘absolute estate and a Division Bench of the 
Punjab Chief Court composed of Johnstone 
and Lal Chand, JJ. followed unhesitatingly 
Muhammad Anwar-ul-Haq v. Habib-ul- 
-Rahman (5). As it was the case of Sayyads 


(9) 74 P R 1902.” 
sone 18 P R 1906; 114 P L R 1906; 19 P WR 


(D) 14 P R 19H; 10 Ind, Cas. 855 ;88 PL R 1911; 44 

PW R 1911. i ; 
(8) 125 PR 1916; 34 Ind, Cas. 135; 

10; 49 P L R'I916; 9S P W R1916. 
*Page of 74 P R1902—[Hd.] 
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with whom we are, dealing in the present 
case, some of the remarks made by Lal 
Chang, J. may be reproduced below: . 


“It makes no difference, in my opinion, that the 
parties in the present case are Sayyads. In spite 
of their foreign origin, which is now a, matter of 
history, Sayyads lave settled in the country gener- 
ally as agriculturists............ Even wheh settled in 
towns or villages- which have subsequently grown 
into towns, they would, owing to intermixture and 
exigencies of their occupation, whether as agricul- 
turistseor religious preceptors, necessarily and natur- 
adopt the custom of their neighbours snd 
ofthe people among whom they had settled. That thew 
have done so is abundantly clear from the circumstance 
that they have almost invariably abandoned the rule of 
Muhammadan Law directing division into legal shares 
in matters of succession. It seems to me unreason- 
ble to presume that while adopting the customary rule. 
of succession. for females in place of the provisions of the 
Muhammadan Law they had in course of time develop-- 
ed and moulded into existence a peculiar and exceptional’ 
etfstomi contrary to the ordinary rule of customary law, 
by which females would succeed to the entire estate 
with an absolue power of alienation If isin no way 
impossible, bu’ in my opinion the onus of proving that 
any particular tribe or family has evolved and adopted, 
any such exceptional and unusual custom would rest 
heavily on the party who asserted its existence.” l 

In Dr. Mir Haidar v. Muhammad Ali (7), 
Johnstone, J., sitting alone in a case relating . 
to the Sayyads residing in the town of Sialkot 
followed both Muhammad Anwar-ul-Hag v. 
Habib-ul-Rahman (5), and Abdul Hussain 
v. Habib Ullah (6), and observed : 

“Tt seems to me, that Muhammadan Law being clear- 
ly renounced, a custom under which a widow should 
take all her husband’s land and houses as a full owner 
subject to no control is in this country an unthinkable 
custom. It is socontrary to general sentiment and 
practice, that it would have to be strictly proved ; that 
is, it would have'to be shown that widows had, in a 
reasonable number of cases, vindicated this extraordi- 
nary position in the face of opposition by near rever-. 
sioners.’” 


“In Nur Muhammad v. Khuda Bhaksh (8), 
a ruling of a Division Bench of the Punjab 
Chief Court of which Sir Donald Johnstone, 
C. J., was again a member the same proposi- 
tion was reiterated, that is, that in the Pun- 
jab where a widow takes the whole of her 
late husband’s estate, there isa presumption’ 
that she takes only for life. As against these. 
authorities Counsel for the respondents refers 
to Allah Ditta v. Gauhra (9), where Rattigan - 
and Scott-Smith, JJ, while admitting that a 
widow’s estate is always a limited one, added 
that it is only limited for the. benefit of re- 
versioners and that where there are none, she 
isto all intents and purposes an absolute 
owner, But apart from the fact that in the 
present case reversioners are in existence and 
consequently this ruling is of no force, it 
was distinguished in Tirath Ram v. Kahan - 


(D IBE 1914;. 23: Ind, Cas. 127; A 1 R 1914 Tah, 
283; 129 P L R1914. 
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Devi (10), on the ground that the plaintiffs 
there had failed to establish the custom relied 
upon’ by them. Similarly, in Kundan v. 
Secretary of State (11), a Division Bendh of 
this Court composed of Fforde and Campbell, 
JJ., did pot approve of the dictum repro- 
duced aboye and treated it as mere obiter. In 
Imam Din v. Khamandi 100 “Ind. Cas, 1014 
(12), Addison, J. agreed with Fforde and 
Campbell, JJ.,in their view of Allah Ditta 
v. Gauhra (9). Besides, there is ample dutho- 
rity in support of the proposition that a 
widow under Customary Law enjoys the 
same status as a widow under Hindu Law. 
This rule was first enunciated by Chatterji, 
J , in Sher Muhammad v. Phula (13), where 
at p. 51l observed : 

“There are strong analogies betweenthe estate of a 
widow under Customary Law and her estate under 
Hindu Law. Under both laws she holds for life fôr 
the purpose of maintenance with certain powers of dis- 
position necessarily incident to her position; She is, 
at least in Customary Law, in no sense a co-sharer, and 
on her death the succession is not to her but to her 
husband. In fact herestate is one interposed for a 
limited purpose between that of her husband and the 
next heir.” 

This dictum was approved by Chevis, J., 
in Bhagi v. Muhammad (14). In Diyal Kaur 
v Mehta Kaur, 74 Ind. Oas. 639 (15), Leslie 
Jones and Broadway, JJ. remarked : 

‘There is no ground for supposing that a widow who 
holds a life-interest in an estate under custom has any 
wider power of alienation thana widow who holds a 
similar estate under Hindu Law.” 

In Gobinda v. Nandu (15), Sir Shadi Lal, 
C. J, and Martineau, J followed Diyal 
Kaur v. Mehtab Kaur 74 Ind. Cas. €39 (15). In 
Muhammad Sharif v. Teja Singh (17), Cold- 
streain, J., with whom Jai Lal, J., agreed, 
said : 

“It has frequently been observed by this Court that 
the powers of a widow under the Customary Law of the 
Province are analogous to those of a widow governed by 
Hindu Law. It is well settled that they are equally 
restricted.” . 

In Dhalla v. Fateh Bibi (18), the observa- 
tions made in Bhagi v Muhammad (14), 
were approvingly referred to. The nature 
of a Hindu widow’s estate was clarified by 


(10) 1 L 588; 60 Ind. Cas. 101; A I R 1921 Lah. 149; 
3 Lab. L J 35. ; 

(11) 7 L 543; 96 Ind. Cas. 895; AI R 1926 Lah. 673; 
27 P L R 859; 9 Lab. L J 81. 

(12) 100 Ind. Cas. 1014 (2); A I R 1927 Lah. 366. 
` (13) 9 P R 1899 (51). 

(14) 205 P L R 1912; 15 Ind. Cas. 734; 212 PW R 
1912. 

q5) 74 Ind. Cas. 639; A I R1921 Lah. 168; 3 Lah. L 
J45 


217. 
. (17) A IR 1936 Lah. 453; 167 Ind. Cas. 693; 38 P LR 
1086; 9 R L 522.. i 
(18)17 L 373; 168 Ind. Cas. 628; A I R1937 Lah. 
237; 9 R L 0662. . 
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their Lordships of the Privy’ Council as 
“long ago as 1861 when ån a case reported in 
Collector of Masulipatam v. Vencata Nar- 


ramapah (19), they observed : ° 
‘Their Lordships are of opinion that the restrictions 
on a Hindu widow’s power ®f alienation are inseparable 
from her estate and that their existence does not depend 
on that of heirs capable of taking of her death. , It 
follows that if, for want of heirs, the right tothe pro- 
erty, sofar asit has not been lawfully disposed of 
y her, passes to the Ovown, the Orown must have the 
same power which an her would have of protecting its 
interests by impeaching any unauthorized alienation by 
the widow.” 


This dictum of their Lordships of the 
Privy Council was followed in Gobinda v. 
Nandu (16) and Diyal Kaur v. Mehtab Kaur 
74 Ind. Cas. 639 (15) in cases arising under 


* Customary. Law. Counsel for the respondents. 


refers in this connection to Rahmat Hussain 
v. Fakimun-Nissa (20) and Sher Muham- 
mad Khan v. Muhammad Khan (21) but in 
my view those cases are distinguishable. 
In Rahmat Hussain v. Fakimun-Nissa (20) 
the parties though Sayyads were residing in 
a town and that made the whole difference. 
Plowden, J., particularly emphasized this. 
distinction at p. 74* : r 

` “Again, the argument advances too rapidly in has- 
tening tothe conclusion that with Sayyads living in. 
a town, the moment that itis found that the widow 
does not inherit according to the shara, the general 
custom as to widows among agricultural classes must 
be taken as supplying the rule to determine: the 
widows’ interest and power. It must be remembered 
that the Sayyads are not an agricultural class, and that 
the Sayyads in this case are residents of a considerable 
town, where the majority of the-inhabitants are. 
Muhammadans.”’ 


It is obvious, therefore, that the ratio de- 
cidendi gin that case wag different. , In the 
present case the parties are agriculturists. 
to all intents and purposes and have been 
residing ina village for the last five cen- 
turies at least. ` In the course of time they 
adopted the custom of their neighbours in 
its entirety and it cannot be said that they 
had departed from the shara in a casual 
manner only. In Sher Muhammad Khan v. 
Muhammad Khan (21) the parties were 
Afghans and the Customary Law expressly 
allowed an exception in their favour to make 
gifts to their daughters and the gift in ques- 
tion was upheld mainly on the ground that 
though it wasin thename ofthe son-in-law,. 
it was really intended for the benefit of the 
daughter and her issue. It is true that 
Chatterji, J., in the course of his judgment,, 
made some general remarks’ as regards 

(1998 MIA 529;2 W RP C 61; 1 Sar. 820; 1 Suther.. 
476 (P O). l 

(20) 25 P R 1890. 

(21) 5P R 1895. 
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‘Sayyads and other tribes similarly circum-, 


stanced asthe Afghans, but with all respect 


I would treat them as obiter. It is clear, 


‘thefefore, that the estate inherited by Mst. 


Badshah Begam and eMst. Sarfraz Begam 


could not in any sense be termed absolite. 


Even under Customary Law governing the 
parties the power of widows to akiepate the 
property inherited by they from their hus- 
bands was restricted in no unmistakable 


terms. Theearliest record of this custom , 


is contained in Ex. D-28 which is a copy of 
para. 12 of the wajib-ul-arz relating te vil- 
lage Shergarh itself attached to the settle- 
ment record, 1857. It is translated as follows 
at p°? of Vol. III: 

‘After the death of a sonless proprietor, his widow 
-shallebe the owner of his estate in case she does not 
take a husband and some one out of the heirs of 
her husband shall beapme her sarbrah and provide 
her with foodand raiment. After her death the said 
persons will be the owners of th» property left by her. 
Tn case she is not looked after, she like the other 
proprietors shall be competent to a separate cultiva- 
tion of the land and to effect a sale or mortgage.” p 

Counsel for the respondents interprets 


` -this document in his favour and urges that 


‘this connétes a power of alienation in.a 
avidow, but this contention is untenable in 
face of the language employed in the docu- 
ment itself. In case of need even a Hindu 
widow can sell and that was all that was 
conceded to the widows of this village. They 
were treated merePy as custodians to pass 
the property on to their husband's heirs. 
In 1872, when the riwaj-i-am was compiled 
for the first time, in answer to question 
No. 2, it was stated by the Sayyads of 


‘Tahsil Dipalpur : 


“A widow isnot at all competent to alienate the 
property, nor can she adopt a son. She can however 
eilect asale or mortgage in the following two cases: 
-(1) For payment ofarrears of revenue and fine due 
to Govt. (2) For payment of debt due from her . hus- 
‘band and meeting expenses in connection with the 
marriages of Seamed daughters and her main- 
‘tenance. 

But the condition is that if she has got with her 
movable property, she would meet her necessities 
“with jt for the purposes mentioned above. If she is 
not in possession of any movable property, the col- 
laterals of her husband are responsible for meeting 
her necessity. If they fail todo so, she is competent 
to effect sales or mortgages subject to theright of pre- 


“emption.’’ 


In the end it was added that there were 
mo exceptions to this rule (pp. 8 to 10 of 
Vol. Il). In answer to question No. 21, it 
-was stated that there was no distinction bet- 
ween self-acquired and ancestral property. 
In the course ofthe reply to this question 
the powers.of male proprietors to make 
gifts in favour of their daughters’ daughters’ 
descendants and daughters’ husbands were 
-defined but evidently that has nothing to do 
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with the present case (p. 17 of Vol. II). At 
this settlement even the widows were con- 
sulted and all that they claimed was that 
they could hold possession of their husbands’ 
estate solong as they remained faithful to 
their memory (p. 24, Vol. II). Questioned 
whether in the presence of their step-sons 
they got maintenance or a share of land, 
they stated that they were entitled only to 
maintenance.(p. 29, Vol. ID. Two of the 
widows so consulted belonged to the village’ 
of Shergarh (p. 24, Vol. II). One Akbar Shah 
was questioned as to the alienation contem- 
plated by a widow named Mst. Sahib Daulat 
and he stated that she intended to sell her 
husband’s share but he instituted a suit and 
got the sale cancelled adding that a wife 
had no power to alienate the estate without 
the consent of her husband’s’ collaterals 
(p. 26, Vol. II). Reference in this connection 
may also be madetopp.1 to of Vol. IV 
where similar replies were given by some 
other Sayyads of the Tahsil Dipalpur in 1872 
and by the Sayyads of Montgomery District, 
in 1873. It may be remarked that the per- 
sons who were consulted at the preparation 
of this riwaj-t-am included proprietors of 
Shergarh as would appear from p. 19 of 
of Vol. Il of the printed record. It is clear, 
therefore, that on the occasion when the 
Customary Law was first compiled Sayyads 
including those of Shergarh had without. 
any exception stated that widows enjoyed no 
powers of alienation whatever. Coming to 
more recent times we find that in answer to 
question No. 44.in the Customary Law of 
the Tahsils of Okara and Dipalpur compiled 
in 1923 but published in 1925 all tribes o 
the Tahsil Dipalpur stated : i 

“If a widow inherits, then she can alienate mov- 
able property for the purpose of the marriage of daugh- 
ters, payment of her deceased -husband’s debts and 
for her own maintenance. If the reversioners do not. 
consent to be liable for snch debts, then she can only 
mortgage the immovable property, but cannot sell, 
gift, or willit. If the reversioners agree to be liable 
ae the above debts, then she cannot even jnortgage 
16. 

The same restriction aS was imposed on 
the widow’s power of alienation in 1872 is 
adumbrated here. Itis, however, argued on 
behalf of the respondents that these replies. 
should be readin thelight of the opinion 
recorded by the compiler of the riwaj-t-am 
at pp. land 2 of the preface to this manual, 
especially as several instances have been 
mentioned by him at pp. 95 and 96 which: 
run counter to the replies mentioned therein. 
The compiler, Nawab Sir Mohammad Hayat 
a Noon, has stated at p. 1 of the pre- ` 
ace: ` 

“Much weight is not to be attached to ‘these ans- 
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wers unless they are further supported by instances. 
In many Gases the answers do not at all convey a 
correct idea of the past usage, but they merely ex- 
press the wish of the tribe concerned in the matter 
under question and have been given by the ¢ribes 
concerned with the set object of moulding their Cus- 
tomary Law in a particular manner for the purpose of 
existing or future litigation. 
the answers dhave been prepared to suit the conve- 
nience of the various tribes or at least the convenience 
of their influential members.” 
At p. 2 he particularly referred to ques- 
tion No, 44 in the following words: e 
“People have tried to restrict as much as possible 
the power of widows to alienate the property inherit- 
ed by them, but the instances collected do not atall 
support the rigid restriction now suggested by them. 
The instances rather show that the widows can mort- 
gage immovable property for necessary and unavoid- 
able expenses, 
ther show that amongst Sayyads snd Chishtis, daugh- 
ters and widows enjoy much wider powers of alie- 
nation—with regard to immovable property which 
they own—than they do amongst other tribes.’’ Ps 
In support of his argument that the com- 
piler’s opinion In this case should be con- 
sidered to have rebutted the entries in the 
riwaj-1-am, Counsel for the respondent re- 
lies on Ganga Ram v. Nihal Chand (22), 
decided by Tek Chand and Skemp, Jd., 
where this Manual of Customary Law was 
criticized for the same reason. Following 
certain observations made in Anant Singh v. 
Durga Singh (23),the learned Judges came 
tothe conclusion that the onus upon per- 
sons who sought to prove thatthe custom 
was not correctly given in the riwaj-1-am 
was light. Similar observations were made by 
the same Division Bench in similar circum- 
stances in connection with another riwaj-i- 
amin a case reported in Narain Singh 
v. Basant Kaur (24). In my opinion, how- 
ever, whatever weight may be attached to 
the compiler’s remarks, they are not suffi- 
cient to rebut the presumption arising from 
the entries recorded in the riwaj-i-am, es- 
pecially when they are in accord with the 
earlier riwaj i-am. A departure from the 
old Customary Law may be discredited if 
the compiler thinks that the change was 
being introduced for a set purpose,' but if 
the replies are In consonance with what had 
been the custom from time immomerial, 
the compilers personal opinion that the 
rules were not being rigidly observed in 
practice will neither discredit the replies 
given nor lighten the burden on those who 
are required by the law to rebut the en- 
(22) AT R 1935 Lah, 428. 
(23) 32 A 363; 6 Ind. Cas. 7871; 1300 163; 7 AL J 
704; 14 CW N770;12 CL J 36; 87 I A191; 12 Bom. 
. LR 504; 8 M L T 79; 1910) M W N 327; 20 MLJ 
604 (P C). . l 
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tries made in the Manual of Customary Law. 
A custom to be valid must be ancient, cer- 
tain and invariable and if afew violations 
are made, the violations themselves will not 
take the place of custom, if for no other 
reasons, because of “their newness alone. 
Besides, the illustrations appended to ques- 
tion No. 44 do not justify the remarks 
made by fhe compiler in this connection. 
These instances begin from p. 95 so far as 
they relate to Sayyads of Dipalpur. The first 
“instance (No. 19) is that of a gift by a mother 
in fayour of her daughter. The last case is 
that of a mortgage. Inthe remaining cases 
no particulars are available to indicate as to 
who the donees were and in what circum- 


* stances the gifts were made. It is also not 


clear whether any reversioners were eyist- 
ing or not, and if they ‘did exist, whether 
they had consented or net. In these cir- 
cumstances, ib is difficult to conclude that 
among Sayyads widows had enjoyed the 
right of gift without any check or restraint. 
Coming now to the instances relied upon by 
the Subordinate Judge in support of his 
decision, it may be at once stated , that 
Counsel for the respondents has frankly con- 
ceded that he does not depend upon any 
instances other than Nos: 1, 3, 4, 11, 8, 7, 21 
and 23 and that all the remaining instances - 
are not to the point. Analyzed carefully, 
none of these instances even supports the 
contention. raised before us that widows 
among Sayyads enjoy unfettered right of, 
alienation. d 
Number 1. : The gift in question was made, 
by means of a deed Ex. D). l-A printed at 
p. 1 of Vol. IJI. By this deed Mst. Sahib 
Daulat, daughter of Sayyad Faqir Ullah 
Shah, and Mst. Shahdat Bano, daughter of 
Samad Khan, appear to have made a gift 
of their share in the offerings to Imam 
Shah, son of Sayyad Faqir Ullah Shah, and 
Kirmani. Bakhsh, a grandson of Sayyad 
Faqir Ullah Shah.: In-the first place, it 
appears tous that the donors were hold- 
ing the lands as daughters and not as 
widows as is evidenced by their descrip- 
tion in the deed; and it is clear that any. 
estate acquired by a daughter from her 
father would be an absolute estate. Secondly,. 
even if they were disposing of their hus- 
bands’ estate by this deed, the respondent’s 
own witness. D. W. No. 1 Sayyad Zaman 
Shah, has admitted in cross-examination that 
both Imam Shah and. Kirmani Shah were 
the heirs of Nur Shah. This gift was, 
therefore, merely an acceleration of succes-: 
sion and not a gift to strangers. No, 3. 
The mutation relating to this gift is Ex. D-3 
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(pp. 73 to 76 of Vol. II). The donor in 
this case was one Msé Suban Begam, widow* 
of Ghulam Hussain, and the donee was a 
nephew of her husband. It may be remark- 
ed tha this gift was, challenged by one 
Sardar Ali Shah on the ground that the 
widow had, only a life interest and that 
by custom she was not competenf to make 
any permanent or temporary alienafion, and 
that eventually the matfer was referred to 
arbitration, and settled by agreement of the 


parties. The Subordinaté Judge himself has | 


remarked in this connection that it is nota 
very useful instance. 4 

Numbers “4 and 11. The gift No. 4 and 
the willat No. 11 were made by one Mst. 
Rani, widow of Mohammad Shah, in favour 
of the shrine of Hazrat Sayyad Daud 
Bandgi. It is significant that in spite of 
the fact that the sift was acquiesced in by 
` most of the reversidners, it was challenged 
by Mst. Badshah Begam and Mst. Sarfraz 
Begam, the present donors themselves. 
It is true that they eventually withdrewe 
their: case but that does not affect the real 
matter in Controversy. They. might have 
beep prevailed upon not to challenge the 
gift as. it was in favour of the shrine it- 
self from whom every member of the 
family was deriving a substantial benefit, 


and the fact remains that the two widows , 
themselves insisted that the power exercised ` 


by Mst. Rani was not conferred on her by 
custom. No.8. The gift in this case was 
made by Mst. Begam Bibi, widow of Fatju 
Shah, in favour of her daughter, Mst. Karam 
Nishan with the consent, of most ef the re- 
versioners. The only non-consenting rever-. 


sioner, Game Shah, challenged the gift be- ° 


fore the revenue authorities but his protest 
was ignored by the Revenue Officer mostly 
on the grounds that he was childless, that 
he had himself sold his entire estate and 
that he lived on begging (p. 19, Vol III). 
Poverty or apathy might have deterred 
him from resorting to a Court of Law. No. 7. 
This was a gift made by Mst. Karam Nishan 
to her husband of the land she had acquired 
from her mother. 

. These events have been deposed to by 
Sayyad Amir Ali Shah, D. W. No. 3 who 
has statedthat Game Shah had died issue- 
less and that tne only four persons who 
were entitled to inherit the estate had 
ecnsented to the original gift. No. 21. This 
is a case of will made by Mst. Umda 
Begam in favour of Said Ali Shah and 
Irshad Ali Shah, and they were her hus- 
‘band’s brother’s sons. This again was evi- 
dently a case of acceleration of succession, 
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No. 23. This wasa gift made by one Mst. 
Bibi Rani in favour .of her daughter’s hus- 
band and it was clearly stated in the deed 


-that She had no relatives in existence. These 


instances therefore do not lend any support 
to the case of the respondents. dn these 
circumstances it is not necessary, te discuss at 
length the few instances relied on by the 
appellants in support of the custom. Suffice 
it to say that so far as they go they do 


‘support the answers given in the riwaj-i-am 


that widows are subject to the control of the 
reversioners in the matter of alienation. I 


‘would accordingly hold that the plaintiffs as 


collaterals of Said Mohammad are entitled to 


„Challenge the alienation made by the two 


widows, Mst. Badshah Begam and Mst. 
Sarfraz Begam, and that the powers of 
these widows being limited under the Cus- 
tomary Law governing the parties, the gifts 
cannot stand.. The result is that I would 
allow these appeals, set aside the judgment 
and decrees ofthe Subordinate Judge and 
grant the plaintiffs in each casé the de- 
claration prayed for with cests throughout. 


Bhide, J.—I agree. 
D. Appeal allowed. 
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Where in execution of a decree for specific performance 
of a contract to execute a deed of perpetual lease, the 
Court executes the deed, it does so not as a vendor but 
for and on behalf of the judgment-debtor with the 
result that the property conveyed by the deed is open 
to pre-emption. -The person who commits breach of a. 
contract for specific performance, or his successor-in- 
interest in the event of his death, is the real executant 
of the deed which he should have executed had he not 
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broken the contract, and the Court in executing the 
deed on his behalf after decreeing specific performance 
of contract against him acts as the machinery of law 
for enforcing execution of the deed. An auctjon sale 
held in execution of a decree is altogether different in its- 
nature and incidents from a sale-deed which is executed 
by a Court in pursuance of a decree for specific perform- 
ance of cofttract in a suit brought at the instance ofa 
party who has suffered by the violation thereof. In such 
a case the Court does what the defendant was under a 
legal obligation todoand the execution of the deed is 
only an outeome of the decision of the Court giving 
effect tothe agreement to transfer arrived at between 
the plaintiff and the defendant which is broken by the 
defendant. [p. 882; col. 2; p. 884, col 1.] < 

[Case-law explained and distinguished. ] 

Where the plaintiff never put himself forward as an 
heir of ‘the deceased in the first Instance but that the 
decree-holder himself proceeded to execute the decree 
obtained against the deceased against plaintiff alleging, 
him to be such legal representative and the decree-holder 
-was trying to execute the decree against some other 
persons whom he alleged to bethe’ legal representatives 
of the deceased, and finally thedeed was drawn up dn 
behalf of the widow of the deceased as his sole Tegal 
yepresentative to the exclusion of the eollaterals or 
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reversioners, the plaintiff cannot be said to be a party to ` 


the deed so as to estop him from seeking pre-emption of 
the property conveyed by the deed. Willmott v. Barber 
(6), relied on. [p< 882, cols, 1 & 2.) | 

(Case-law explained and distinguished.] 

S. ©. A. against the order of the Civil 
Judge of Fyzabad, dated August 27, 1937. 


Messrs. Haider Husain and H. H. Zaidi, 
for the Appellant. 


Messrs. M. Wasim and K. M. Shamim, for 
Respondents Nos. 1 and 5. 


Judgment —This is a defendant’s appeal 
arising out of a pre-emption suit. 

Ram Samujh, the husband of Lekhraj, 
defendant No.3 was owner of patty Ram 
-Samujh which. had been formed as a result 
of the partition of Mahal Patan Din in 
village Damodarpur, District Fyzabad, in 
1927. Ram Samujh agreed to sell a portion- 
of the property in this patiti to Kamta 
Prasad, defendant No. 1, by an agreement 
dated June 6, 1929, It was also agreed 
between them that in order to avoid pre- 
emptiora perpetual lease instead of a sale 
deed may be executed. On June 15; 1929, 
Ram Samujh made a gift of this property 
in Damodarpur to Ram Avadh Pande, 
defendant No. 2. Ram Samujh refused to 
execute the deed in pursuance of the agree- 
ment with the result that Kamta Prasad 
filed a suit for specific performance of the 
contract and obtained a decree on August 
27, 1930, against Ram Samujh, Ram Avadh 
Pande, defendant No. 2, and certain other 
persons (Iixs..5 and 6), Ram Samujh died on 
October 10, 1930, Kamta Prasad took out 
execution of the decree for specific perfor- 
mance and, the Court executed a deed in this 
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favour on behalf ot Mst. Lekhraji, the widow 
of Ram Samujh, on-Septemiber 23, 1935 (vide 
Ex. 1). «On ‘April 27, 1936, Kamta Prasad 
gifted his rights in the: property to Rim 
Avadh Pande, defendant No. 2. The latter 
therefore, stepped into the shoes of Kamta 
Prasad and became the owner of the pto- 
perty iy dispute on September 22, 1936, 
Ghisa Pande, plaintiff-respondent’ No. 1. 
filed the present suit for pre-emption alleg- 
ing that he was a .co-sharer in patit Ram 
Samujh and had a preferential right of pre- 


‘emption being a collateral of Ram Samujh 
as 


against defendant No. 2 who had no 
relationship with him. -^ > ; 
The defence of defendant No. 1 was that 
he had transferred’ his rights in favour 
of defendant No. 2; who was the owner 
of the ‘property, and the ‘fransaction agreed 
upon between the parties- was not óne of 
sale but a perpetual leasé. Defendant No, 1 
took no further part in the case after 
filing: the written statement and absented 
himself. oe a 
Defendant No. 2 contended in defence 
that the transfer was not liab¥ to pre- 
emption as it was a prepetual lease and ‘not 
a sale. He also contended that the plaintiff 
was estopped from maintaining the suit. 
: The learned Munsif held that the plaintiff 


-had a preferential right to preémpt the 


property in suit. He @lso held that the 
transaction between the parties was a sale 
out and out and not a perpetual lease. He 
decided the plea of estoppel against the 
plaintiff and dismissed the suit. 

In apal by the plaintif the learned 


. District Judge upheld the finding of the 


trial Court that the transaction was a -sale 
out and out but disagreed with it on the 
question of estoppel and ‘consequently de- 
creed the suit. `- 

Ram Avadh Pande, defendant No. 2, has 
preferred this second appeal. Two'questions 
have been argued before us by learned 
Counsel on behalf of the appellant. It 
has been argued that the view taken by 
the learned District Judge on the question 


‘of estoppel is not correct and secondly ‘as 


the transfer evidenced by Ex. 1 was made 
by a Court of Law in execution of a deécreé 
for specific performance of contract, the 
same was not subject to pre-emption under 
the law.. -` i MBA = ay 
“As regards the question of ‘estoppel; the 
cirenmstances on which it is founded may 
be shortly: stated:- It appears that after 
the death of Ram Samujh, which took place 
on October 10, 1930, Kamta Prasad decree. 
holder’ applied for execution of the decree 
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against Ghisa Pande plaintiff and his twe 
brothers, Data Din and Bikram, alleging 
tham tobe the heirs and legal represent- 
atives of the deceased judgment-debtor Ram 
Samujh (vide Ex. B-2). Ghisa Pande filed 
objections on -May 8, 1981, in which” he 
challenged -the decree obtained by: Kamta 
Prasad on grounds of fraud, misi®present- 
ation want of consider&tion under agree- 
ment for perpetual -lease and various other 
grounds. In para. 5 Of the objections 16" 
was stated that even if the agreement of 
‘perpetual lease dated June 6, 1929, be prov- 
ed to bea valid and enforceable agreement 
thee objectoras an heir was not bound by 
the decree. (Vide Ex. B-3). The objector's 
Pleader also made a statement before the 
Court in which he admitted that his client 
was the legal refresentative of the deceased 
Ram Samujh but he said that his client did 
not want to press the objections raised by 
him and that the same may be rejected for 
the purposes of that case (Ex. B-4). This 
statement was made on July 3, 1931. li 
appears ghowever that the Court did not 
accept Ghisa Pande as the legal representa- 
tive of the deceased Ram Samujh, and it is 
for this reason that the decree-holder on that 
date obtained further time from the Court in 
order to show the relationship of certain other 
personsas representatives of the deceased 
judgment-debtor. The deed of perpetual lease 
was executed by the Court on September 23, 
1935, and this deed purports to be for Mst. 
Lekhraji, the widow and legal representative 
of Ram Samujh deceased. It shows that 
Rs. 225 had been paid as premium of the 
lease at the time of the agreement anc the 
balance of the consideration, namely Rs, 925 
was deposited in Court to the credit of Mst. 
Lekhraji, the legal ropes ne of the de- 
ceased, 
It has been contended on behalf of the ap- 
pellant that the result of withdrawing the 
objections by Counsel on behalf of Ghisa 
Pande was that he agreed to be the legal re- 
presentative of the jud gment-debtor and the 
deed which was executed fcur years later 
must be deemed to have been executed on 
‘his behalf. We are unable to accept this 
contention. It is clear that Ghisa Pande 
pever put himself forward as an heir of the 
deceased Ram Samujh in the first instance 
but that the decree holder himself proceeded 
to execute the decree against him alleging 
e] Ti does 
-not appear from the record as to what other 
proceedings took place 1 in the execution case 
but it is manifest from a reference tothe pro- 
teedings on record that the decree-holder 
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was trying to execute the decree against some 
other persons whom‘he alleged to be the 
legaé representatives of Ram Samujh, and 
the fact that finally the deed was drawn up 
on behalf of Mst. Lekhraji, the widow of the 
deceased Ram Samujh, leaves no ‘room for 
doubt that the widow alone, to the exclusion 
of the collaterals or reversioners, was held to 
be the sole legal representative of the deceas- 
ed Ram Samujh. Ghisa Pende was certainly 
not a party.to the deed which was executed 
for Mst. Lekhraji alone and not on his behalt 
or on behalf of any other collateral. 

We may also dispose of enother contention 
advanced in thisconnection that the deed of 


° perpetual lease was executed by a Court as 


a vendor and consequently no right of pre- 

ption .arose against the action of that 
Couri executing the deed. This contention 
is hardly worth serious notice as the deed 
itself cals and unmistakably purports to 
have been executed by the Court for and on 
behalf of Mst. Lekhraji, as is always the.case 
in a decree fur specific performance of a con- 
tract to execute a deed. 


The person who commits breach of a con- 
tract for specific performance, or his succes- 
sor-in-interest in the event of his death, is the 
real executant of the deed which he should 
have executed had he not broken the con- 
tract, and the Court in executing the deed 
on his behalf after -decreeing Specific per- 
formance of contract against him acts as the 
machinery of law for enforcing execution of 
the deed. a 

Learned Counsel for the appellant referred 
to Raja Pateshari Partab Narain Singh 
v. Sita Ram (L. R. 561 A. 356) (1), Hanu- 
man Singh v. Adiya Prasad (22 O. O. 323) 
(D), J ee Pershad v. Chandi Pershad 
(3 O. W. N. 356) (8), Gur Bakhsh Singh v. 
Harnam Singh (10 0. W. N. 113) (4), and 
Ekram Hussain v. Pheru Hussain (1987 O. 
W., N., 1113) (5). 

In the Privy Council case (L. R. 36 I. A. 
356) (1), it appeared that the appellant had 
purchased one out of sevaral blocks of pro- 
-perty which had been offered for sale and the 
other blocks had been purchased by the res- 
pondents under agreements completed ata 


(1) 561A 356; 119 Ind. Cas. 627; A I R1929P C 
259; 6 O W N 763; 57M 1 J 637, Ind. Rul. aE CO 
331; 30 L W 885; 4 Luck 421; 50 CL J 555; (4929) M 
W N 926 (PO). 
ee O © 323; 54 Ind. Cas, 520; A I R 1919 

uc 

(DZOWN 356; .93 Ind. Cas. 640; 13 O L J 212; 29 
O © 327; 1 Luck 68; A IR 1927 Ondh 86. 

(4) 10 W N 113; 142 Ind. Cas. 566; A I R 1933 
Ondh4134; Ind. Rul. (1933) Onda 111 (F B). 

(5) 1937 OW N1113. 


~ 
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later date. Ít appeared that the appellant 9 


knowing the fixed prices had definitely told 
the vendors’agent that he did not wish éo buy 
any other block and that he had acquiesced in 
dn oral agreement already made for the sale 
of some of the blocks to one of thé’ respon- 
dents. It*was held that if the appellant had 
a right to pre-empt he had waived it by his 
conduct, even though no formal notice of an 
intention to sell was given to him ‘under s. 10 


of the Oudh Laws Act. : 


In Hanuman Singh v. Aditya Prasad (22 
O. C. 323) (2), the facts were altogether diffe- 
rent. There it was admitted that the plain- 
tiff had consented to the sale being effected 
in favour of the defendants. It was held thats 
a formal offer to the pre-emptor to purchase 
the property is not necessary, when it is op- 
vious from the attendant circumstances that 
the pre-emptor is neither willing nor able to 
pay the purchase money. 

In Jagannath Pershad v, Chandi Pershad 
(30. W. N. 356) (3) the trial Court had 
found that the vendee had called the plaintiff 
and had asked him if he wished to pur- 
chase the property and that the plaintiff had 
expressed his inability to make the purchase 
for want of funds. It was therefore rightly 
held that the plaintiff was barred by the 
rule of estoppel by acquiescence for main- 
taining the suit. 

The case in Gur Bakhsh Singh v. Harnam 
Singh (10 O. W. N. 118) (4) wasa Full 
Bench decision in whichthe question decid- 
ed bythe Full Bench was whether a sale 
by public auction made by the Secretary of 
State for India in Council is immune from a 
claim for pre-emption by reason of the pro- 
visions of s. 3 of the Crown Grants. Act, 
XV of 1895. Two of the learned Judges 
beld that the sale was not liable to 
pre-emption while the third Judge, Mr. 
Justice Bisheshwar Nath Srivastava, held to 
the contrary. Mr. Justice Bisheshwar Nath 
Srivastava observed on the plea of estoppel 
as follows :— l M 

“Theres is a long, catena of decisions of the late 
Court of the Judicial Commissioner of Oudh as well 
as of this Court in whieh it has been held with 
reference to the provisions of s. 10 of the Oudh Laws 
Act, that where estoppel by acquiescence, as distinct 
from estoppel by prescribed notice is pleaded, it is 
necessary that there must be an offer specifying the 
price at which it was proposed to sell the property and 
refusal to purchase ib.” 

This observation really helps the case of 
T plaintiff-respondent and not the appel- 
ant. 

. A Bench of this Court in the case of 
Ekram Husain v. Pheru Husain ,(1937 O. 
W. N., 1113) (5), referred to the above ob- 
servation, which was relied upon béfore 
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them on behalf of the defendents, and ob- 
served :— È ; 

“But owing to the decision of the majority ef the 
Full Bench in this case, the question whether or 
not the plaintiff was eStopped from claiming the 
right of pre-emption ‘had become unnecessary and 
so the other two Judges did not express an opiniog on 
the point,” i 

In Ekam Husain’s case (5), all that the 
Bench held was that there can be a waiver 
of the right of preemption by conduct even 
though no forma? notice of an intention to 
sell is given under s. 10 of the Oudh Laws 
Act.” This conclusion accords with the view 
enunciated by the Privy Council in Raja 
Pateshwart Partab Narin Singa v.edSiia 
Ram (L. R. 56 T. A., 356) (1). 

In the particular case before the learned 
Judges the facts were that there were two 
suits for pre-emption and“t was found that 
both the sale deeds were executed not only 
on the same day but at the same time, that 
both the deeds were scribed by the same 


~seribe and attested by the same witnesses, 


that both the sales were made at the same 
‘rate of consideration and thah both the 
deeds were presented for registration at the 
same time and both the sets of vendees 
‘were present at the time of registration. 
It was held that from the above circum- 
stances it appears quite clearly that each 
set of the vendees wag perfectly aware of 
the sale simultaneously made to the other, 
and that since the pre-emptors failed to 
assert their rights after fully knowing of the 
sale in favour of the other vendees, they had 
lost theip rights. ° - 
Learned Counsel ‘on behalf of the respon- 
dénts has referred to Willmott v. Barber 
{L. R. 15 Ch. D. 96) (6), where Mr. Justice 
Fry enunciates the equitable doctrine of ac- 
quiescence, The following passage from the 


judgment may be quoted with advantages.: 
- “Ts has been said that the acquiescence which will 
deprive a man of his legal rights must amount to 
fraud, and in my view that is an abbreviated state- 
ment of a very true proposition. A man is not to be 
deprived of his legal rights unless he has acted in 
such a way as would make it fraudulent for him to 
set up those rights. What, then, are the elements 
or requisities necessary to constitute fraud of that 
description? In the first place the plaintif must 
have madea mistake as to his legal rights. Secondly, 


‘thé plaintiff must have expended some money or must 


have done some act (not necessarily upon the de- 
fendant’s land) on the faith. of his mistaken belief. 
Thirdly, the defendant, the possesssor of the legal 
right, must know of the existence of his own right - 
which is inconsistent with the right claimed by the 
plaintiff. If he does not know of it he is in the 
same position as the plaintiff, and the doctrine of 
acquiescence is founded upon conduct with a know- 
ledge of your legal rights. Fourthly, the defendant, 
the possessor of the legal right, must know of the 
plaintiff's mistaken belief of his rights. If he does 
(6) (1880) 15 Ch. D 96; 43 L T 95; 28 WR 91i. 
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not there is nothing which calls upon him to assert g 


his own rights. Lastly, the defendant, the posses- 
sor of the legal right, must have encouraged the 
plaing in his expenditure of money or in the other 
‘acts which he has done, either directly or by ab- 
staining -from asserting hise legal right. Where all 
these elements: exist, there is fraud of such 2 nature 
as will entitle the Court to restrain the possessor 
of the legal right “from exercising it, but in my 
judgment, nothing short of this will do.” è a 


“No such fraud on the plaintiti’s part as is 
contemplated in the above passage is estab- 
lished in the present case. 

We are satisfied therefore, that the plea 
of estoppel is unfounded and must be éver- 
ruled. > 

As regards the second question, the argu- 
ment in substance is that the sale deed was 
executed in execution of a decree for speci- 
fic performance and such a sale does not fall 
within the purview of the Oudh Laws Act 
so as to render it liable to pre-emption. The 
cases relied. upon on behalf of the appellant 
in this connection are :— 

Mahabal Singh v. Abdul Majid Khan (1898 

All. W.N. 115) (7), Abdul Razzaq v. Mumiaé 

Husain (I. L. R. 25 AIL, 334, (8), Intizar 

Husain -¥& Jamna Prasad (1 All. L. J. 247) 

(9).° Paras Ram v. Neksai (I. L. R. 50 Al. 

454) (10), Bindraban v. Rajpat Singh (1. L. 
R. 53 All, 100) (11), an unpublished judg- 
ment of a Bench of this Court, Second Civil 
Appeal No. 307 of 1937 decided on August 16 

It may be stat@d at once that neither 
of the cases referred to above is a case of 
a sale deed executed in lieu of a decree 
for specific performance of contract. An 
auction sale held in execution of a decree 
is altogether different in itsnaturé and in- 
cidents from a sale deed which is executed by 
a Court in pursuance of a decree for specific 
performance of contract brought. at the inst- 
ance of a party who hassuffered by the viola- 
tion thereof. In such a case the Court does 
what, the defendant was under a legal obliga- 
tion to do and the execution of the deed 
is only an outcome of the decision of the 
Court giving effect to the agreement to 
transfer arrived, at between the plaintiff and 
the defendant which is broken ‘by the defen- 
dant. We are not aware of any case and 
none has been cited before us on behalf of 
thé appellant in which it has been held that 
a, sale deed executed by a Court in execu- 
tion of a decree for specific performance of 

_contract is not liable to pre-emption. 
(T) A W N 1898, 115. 
(8925 A 334; A W N 1903, 63. 
. (H1 ALJ 241. 
- (10) 50 A 454; 107 Ind. Cas. 682; A IR 1928 All. 


Dd 
. 


Ind. Rul. (1931) All. do4. - 
| E : 
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In Mahabal Singh v. Abdul Majid, Khan, 
(1898 All. W. N. 115) (7), it was held that a 
sale in execution ofa decree does not give 
any right of pre-emption as the sale is not 
a transfer of a share by a co-sharer in con- 
travention of any contract or custom, but 
is asale in invitum by order of the Court, 
It was also observed that s. 310 (O. XXI, 
r. 88) of the Civil P. C. provides the means 
by which a co-sharer can prevent a share 


„sold in execution passing to a stranger, but 


in order to avail himself of this section the 
co-sharer must attend and bid at the sale. 

In Abdur Razzaq v. Mumtaz Husain, 

(I. L. R. 25 AIL, 334) (8), ik was laid down 
hat no suit for pre-emption will he, the 
basis of which is a decree for pre-emption in 
another suit. Inordertoclaim a pre-emptive 
récht the plaintiff has to show that there has 
heen an effective alienation of the property 
in which he is interested. 
- In Intizar Husain v, Jamna Prasad, 
(1 All. L. Journal 247) (9) the real ques- 
tion that arose for decision was whether the 
claim for pre-emption was governed by 
Art. 10 of the Indian Lim. Act: The sale in 
this case took place in 1899 but the property 
was wrongly described in the sale-deed. The 
vendee thereupon brought a suit in 1902 for 
possession of the share which had actually been 
sold and a decree was passed in his favour 
in terms of the compromise awarding posses- 
sion to him over the share claimed. It was 
held that the suit was brought in 1902 was 
barred under Art. 10 of the Second Schedule 
of the Lim. Act and the claim for pre- 
emption could not be based upon the decree 
passed in the suit for possession. It was 
observed relying on an observation in (I. L. 
R. 25 All. 334) (8) that a right of pre-emption 
does not arise upon a transfer effected by 
virtue of a decree, and that there must be 
a person acquiring property by a contractual 
relation of the sale or transfer for the 
accrual of the right of pre-emption. 

In Paras Ram v. Neksai, (I. I> R. 50 
All. 454) (10) a decree was passed on the 
basis of a compromise to the effect that the 
two defendants were under the obligation 
of handing over a certain property to the 
plaintiff. A preemptor came forward to 
preempt the transfer which had been 
sanctioned by the compromise. It was held 
that the decree of the Court could not be 
regarded as a transfer or sale forthe pur- 
poses of pre-emption under the Agra Pre- 
emption Act. 

In Bindraban v. Rajpat Singh, (I. L. R? 
53 All. 100) (11), it was found that under a 
compromise the property was transferred to 
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the family of the vendees by the vendor on a 
consideration paid by the former to the latter. 
According to s. 4 (10)of the Agra Pre-emption 
Act a sale which is pre-emptible® must 
be strictly a sale as defined in the T. 
P. Acte It was held that a transfer 
of property in exchange for a price but 
effected by means ofa compromise decree 
and not by a registered instrument of sale 
as required bys. 54 of T. P. Act, cannot 
be treated asa sale as defined in that Act 
and is, therefore, not pre-emptible. i 

In Sultan Singh v. Dirbejai Singh (Second 
Civil Appeal No. 307 of 1937) a Bench 
of this Court held that a sale held by a 
Collector under s. 5 of the U. P. Regula- 
tion of Sales Act (XXVI of 1934) passed ati 
indefeasible.title to the purchaser and is not 
liable to pre-emption under the: provisiens 
of the Oudh Laws Act. 

All the above decisions are, therefore, 
clearly inapplicable to the factsand circum- 
stances of the present case. 

We hold therefore that there is. no sub- 
stance in either of the contentions raised 
on behalf of the appellant and dismiss this 
appeal with costs. ° . 


Me 


D. Appeal dismissed. 
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. RESPONDENTS 

Contract—Wager—Forward contract for purchase 
and sale, when wagering contract—Substantial part 
of goods actually delivered to buyer—Contract, if 
wageriag contract—Hindu Law—Joint family bust- 
ness—Ancestral family business one of buying and 
selling certain article—Manager beginning to make 
forward contracts for purchase and sale of. that 
article from certain year—Whether makes it new 
business -On death of ancestor manager starting. 
business in partnership with strangers-One of 
such partners sole controlling authority—Such busi- 
ness is new one—Altenation—Manager—Moritgage by 
— Liability due by strangers to mortgagee taken 
over by manager on himself and included in consi- 
deration of mortgage—Mortgage, if binds shares of 
other members. i 

Forward contracts for the purchase and sale of goods 
are recognized forms of commercial transaction. They 
may be perfectly legitimate and genuine trade trans- 
actions though of a speculative character or simply 
gambling or wagering contracts. To be a wagering 
contract there must be a bargain for differénces, It 
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would still be regarded a wagering contract and so 
void, even if a party therejo hadan option under the 
terms of the contract to demand delivery, Such 2 
bargain for differences may appear on the face of the . 
contract in which case no further evidence would be 
required to condemn the contract as a wagering one, 
But where the contract 8n the face of it appears to 
bæa contract for the sale of goods for æ price, extrinsic 
evidence may establish that there was a common, in- 
tention to. wager, that is the intention of both the 
parties t8 ire contract was that the title to the goods 
would not pass, i. es, thera is to be no delivery, but 
the intention was only: to take differences according 
tothe rise and ‘fall of the’ market on the date of de- 
livery mentioned in the contract. If such an inten-, 
tion jis established the contract is a wagering one and 
so void. If such an intention onthe part of one ,of 
the contracting parties is established and it is further 
established that the other~party though intending 2 
trading transaction was aware of the other’s intention 
at the time of the formation of the questioned con- 
tract possibly it would be regarded as a wagering 
contract. When, however, it is found thatall®r the 
substantial part of the goods, were actually taken de- 
livery of, such a forward cohtract must necessarily 
be taken to represent a genuine commercial transaction 
as the fact of delivery destroys the inference of a com- 
mon intention to wager. ([p. 887, col. 2; p. 888, col. 1.] 
_ A karte of a joint trading family has power to deal 
with the family properties for contracting an ancestral] 
family business but he has no power to commit minor 
co-parceners to the obligations of a new business 
started by him or deal with their sharesin the family - 
property for the purpose of securing or liquidatjng the 
debts incurred in carrying on a new business. In 
these respects it makes no difference whether the joint 
family is governed by. the Dayabhaga or the Mitak- 
shara School. Whether a business started by the karta 
is a new business or is a branch of the ancestral 
business is a question of fagt. Where ancestral trade 
of the family is the trade of buying and selling certain 
article, the fact that from certain year the manager 
begins to make forward contracts relating to pur- 
chase and sale of that article does not make the busi- 
ness, a new business. It is a case of extending the 
field of eperation of the ancgstral business by extend- 
ing the market. Where, however, after the death of 
the ancestor, the manager starts a business in partner-, 
ship with the. strangers and one of the stranger part- 
ners is the sole controlling authority, such business 
is a new business. [p. 889, col. 2.) 

Where a mortgage of family property is executed by 
manager and the liability due by strangers to the 
mortgagee is taken over by the manager on himself 
and is included in the consideration of the mortgage’ 
such mortgage is not binding on the shares of other 
members in the family property. 


“A. from the ‘original deéree of the Sub- 
Judge, Khulna, dated March Jo, 1937. 
Messrs. A. C. Mukherjee and Durga Cha- 


ran Roy Choudhury, for the Appellants. . 
Messrs. I. P Mukherjee and Kshetra 


“ Mohan Chatterjee, for the Respondents. 


Judgment.—This appealisin a suit in- 
stituted by the mortgagee, Mangal Chand: 
Maloo to enforce the four mortgages dated 
August 10, 1932, mentioned in our judgment 
delivered ine- First; Appeal No. 96 of 1937. 
The persons against whom the mortgages’ 
are sought to be enforced are Premsukh, Pan- 
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nalal and their sons and the grandson of 
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Pannalal, to the full extent of the considera- 


Premsukh,. Two other persons, Sukhdeo Das e tion reçited therein. The first question is 


Baithi and Hanumandas Baithi were im- 
' pleaded as defendants as puiane mortgagees. 
They disclaimed all interest in the mortgaged 
premises in the lower Court and so have 
been dismissed from the suit. The learnéd 
Subkordinate Judge has passed a preliminary 
decree on March 16, 1937. From titisedecree 
the sons of Prenisukh, except his eldest son 
Shewratan, that is those of his sons who 
were minors at the time of the execution of 
the aforesaid four mortgages, the minor son 
of, Pannalal and the minor grandson’ of 
Premsukh, being the son of Shewratan 
have preferred this appeal. The points press- 
ed by*the appellants are : (i) that the mort- 
gages cannot bind their interest in the mort- 
gaged prcperties as the mortgages were 
given by their direst ancestors Premsukh 
and Pannalal to secure debts, very substan- 
tial portions whereot were immoral debts, 
‘4. e , gambling debts; (22) that a good portion of 
the debt was incurred ih cond ucting new busi- 


ness started by Premsukh and Pannalal, one 


of them being in co-partnership with stran- 
gers includifig, namely Mangal Chand Maloo 
himself; (iit) some portions of the mortgage 
money (Rs. 17,579) represented debts of 
strangers taken over by Premsukh and Pan- 
nalal; (tv) that the Bengal Money-lenders 
Act, 1940, applies and so: (a) compound in- 
terest is not allowablé, (b) simple interest at 
8 per cent per annum can only be allowed 
up to preliminary decree, (c) simple interest 
af 6 per cent. per annum on the principal sum 
can only be allowed, after the pr eliminary 
decree and (d) payment by instalments must 
be provided for in the preliminary decree ; 

w) that in any event compound interest can- 
not be allowed on the terms of the mortgages. 
“Point No. 4 could not be urged inthe lower 
Court as the Bengal Money-lenders Act, 1940, 
was only passed in the year 1940 and came 
into force in September of this year: Point No. 
5 is not noticed in the judgment of the lower 
Court, but the other three points are dealt 
with by the learned Subordinate Judge who 
overruled point No. 1 and though he seemed 
to have assumed that Rs. 39,994 odd had been 
incurred as loss in a new business started by 
Premsukh and Pannalal in co-partnership 
with strangers and that Rs. 17,597 odd re- 
presented a debt due-by. strangers to Maloo, 
the liability for payment of which had been 
taken over by Premsukh and Pannalal, he 
still held the appellants liable for the said 
sums of money and the mortgages bound 
their interest in the properties which were 
the ancestral properties of Premsukh and 


whether any portion ‘of the consideration 
mentiened in the mortgages represented 
gambling debts of Premsukh and Pannalal. 
It is established on the evidence the past 
modus operandi of the family business caT- 
ried on throùgh Premsukh and Pannalal in 
the name and style of Mangal Chand Chunilal 
and Dugasidas Mangal Chand was to buy 
jute atedifferent jute martsat Khulna, Dau- 
latpur and Sachiadaha, to store them in their 
godowns and sell them through commission 
agents or aratdars at Calcutta. Messrs. 
Mangal Chand Deep Chand of which the res- 
pondent Mangal Chand Maloo is the sole pro- 
prietor, was one of such commission agents. 
In Sambat 1989 (1931.32) Premsukh and 
Pannalal began to enter into forward contracts 
through Mangal Chand Deep Chand as their 
agents and byokers. There was great loss on 
those forward contracts. 

The position appearing from the account 


a books of Mangal Chand Deep Chand is as 


follows: In the year ending 1988 Sambat 
(April 15, 1931), there was a credit balance of 
Rs. 25, 924.156 in favour of Mangal Chand 
Chunilal (Ex..13 (f); A, 11, 23)*. The account 
of the year 1989 Sambat ending with 
April 15, 1932, shows that the whole of the 
credit balance of Sambat 1988, had been 
wiped away and Mangal Chand Chunilal be- 
came indebted to Mangal Chand Deep Chand 
to the extent of Rs. 2:38,176-4.9 (Ex 12-A, | 
II, 25). The details of the loss aré given in 
the rojenamcha (Daily Account Book of Man- 
gal Chand Deep Chand). Only portions of 
the rojenanicha of 1989 Sambat have been 
printed and remaining relevant portions have 
been supplied to usin type. The rojenam- 
cha shows that Mangal Chand Deep Chand 
used to pay moneys payable on the forward 
contracts on behalf of Mangal Chand Chuni- 
lal. The defendants did not produce account 
books of Mangal Chand Chunilal in respec 
of the dealings with Mangal Chand*Deep 
Chand though they were called upon to pro- 
duce them. The plaintiff has produced some 
photographic copies of the account books of 
Mangal Chand Chunilal which he had ob- 
tained in circumstances not necesssry fo be 
detailed and those photogr aphic copies tally 
with the corresponding entries in the account 
books of Mangal Chand Deep Chand. The 
account books of Mangal Chand Deep Chand 
must accordingly be accepted as correct. The 
case of the defendants is that some of those 
* We have marked the paper book of F. A. No. 224 of 


1937 as A and that of F. A. No. 96 of 1937 as B and 
the book ef photographs as O, 
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time for performance of the contract were 


transactfons and the amount of loss debited jaken from Ralli Brothers from time to time 


against Mangal Chand’Chunilal on account 
of the differences paid by Mangal Chand 
Deep Chand on behalf of Mangal. Chand 
Chunilal cannot be recovered from the fami- 
ly propetties or charged on the share of the 
junior co-parceners who were minors at the 
date of the mortgages. Premsukh has not 
been examined as a witness on an excuse 
which does appear to us to be convinging. 


and finally the timè for delivery was 
fixed in May-June 1932. The fact that. 
extensions were taken is inconsistent with 
phatka or gambling an‘differences only. The 
goods were sold by Mangal Chand Deep Chand 
on behalf of Mangal Chand Chunilal to, a 
jute mil), e. g. India Jute Mills, and the 
goods were actually delivered to that 
mill, Exhibit 35, Bill No. 342 (A-II-270), 


Pannalal has deposed. He says that only eis a bill by Ralli Brothers to Mangal Chand 


eight out of the many forward contracts re- 
presented phatka or. gambling transactions. 
Those contracts, and the result thereof are as 
follows : 

1 2 | 3 4 











gh A Aa EN A AA ga 





No. Date of | Quantity taken | Loss debited te 











of the the over by Mangal) Mangal Chand 
con- | contract | Chand Chuni- | Chunilal 
tract lal g 
4229 | 4-11-1931 | 12500 maunds Rs. 20,132-12-0 
4239 | 9-11-1931 | 262 n »»  2,253-8-3 
4240 9-11-1931 3250 493 "oe 2,048-8-9 
4237 | 10-11-1931 , 5000 ,, „ 11,902-8-3 
10] ;.10-11-1931 | 2250 jà »  1,357-4-9 
4251 | 23-11-1931 | 6000 a », 21,380-3-0 
4295 24 -2-1932 | 1250 |, ,, 4,531-14-9 
4296 24 -2-1932 | 10000 ,„ ' »,  35,695-2-0 
The total loss of Mangal Chand Chunilal 


on those eight contracts was Rs. 99,876-2-9. 
The details of the loss which are given in 
col. 4 are taken from the rojenamcha of 
Mangal Chand’ Deep Chand which has not 
been printed but of which typed copies were 
supplied to us. On the documentary evi- 
dence, we cannot hold that any of those eight 
forward contracts represented phatka tran- 
sactions. Some of those contracts have been 
set out In.a tabular form of Book A II-246 
and one contract. No. 4229 has been printed 
in extenso (Ex. 18 (e) A IT 252) and with that 
we propose to deal in detail.’ 
contract dated November 4, 1931, by which 
Mangal Chand Deep Chand agreed to buy 
from ‘the well known merchants,’ Messrs. 
Ralli Brothers Ltd. 20000 maunds: of jute 
of two qualities; shipment January 15 and/ 
or February 1932; the mills to which jute 
was to be delivered were to be notified by 
srd week of January 1932. This contract 
was entered into by Mangal Chand Deep 
Chand not as principals but as agents of 
three principals, one of them being Mangal 
Chand Chunilal for whom 12500 maunds was 
contracted for. This is proved by the endorse- 
-ment on the. back of the contract, where 
Premsukh himself puts down 12500 maunds 
to Mangal Chand Chunilal. Extensions of 


This was a° 


Deep Chand for 2800 maunds out of the 
quantity of contract No. 4229 dated Novem- 
ber 4, 1931 actually sent to the India mills. ft 
was for Rs. 18,275-8-6 being the price thereof 
less Railway freight. The goods weressent 
insurred through Atlas & Co. by railway. 
This sum: was paid to Messrs.. Ralli 
Brothers by Mangal Chand Deep Chand. 
(Ex. 12 (b), at A-IT-30). 

Other consignments of jute were similar- 
ly sent and the entries relating thereto 
are printed at pp. 30 to 32 of Book A, 
Part II. The other bills are not printed. 
The last entry atp. 32 is significant. A sum 
of Rs. 2,555-6-0 was ‘deducted rom Ralli 
Brothers’ Bills on account `of short 
weight. . From the nakal Book entries (not 
printed) which were posted in the ledger in 
the name of Mangal Chand Chunilal it 
appears that Mangal Chand Deep Chand 
actually sold on behal# of Mangal Chand 
Chunilal and.other principals the goods which: 
had been bought on the latter’s . behalf to 
another party (India Jute Mills) under con- 
tract No. 4294 dated February 17, 1932 
(Ex. 181%g) not printed).* Jute.marked ‘L'R?’ 


“which had been bought from Ralli Brothers 


at Rs. 7 per maund was soldat Rs. 5-12-0 per 
maund and that marked “XLR which was 
bought from the Ralli Brothers at Rs: 6-4-0 
a maund was sold at Rs. 5-4-0 a maund. 
The loss (Rs. 20,132-12-0) thus resulting from, 
the sale of 12,500 maunds taken over by 
Mangal Chand Chunilal was debited to 
them in the rogenamcha (Ex. C not printed). 
We fail to see how on these facts forward 
contract No.4 29 dated November 4, 1931 
can be said to represent a gambling ‘transac- 
tion. The goods were actually delivered to 
the buyers who in turn sold and delivered 
them to another. Property in the goods was 
actually transferred by the delivery. 
Forward contracts for the purchase and 
sale: of goods are recognized forms of 
commercial transaction. They may be per- 
fectly legitimate and genuine trade trans- 
action though of a speculative character 
or simply gambling or wagering contracts. 
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The distinction ‘between the two is 


frequently a narrow, one and difficult ofe 


determination even aftar the examination of 
the parties concerned, the course of business 
and *the nature of the contracts. But the 
difficulty is created ndi by reason of any 
ambiguity in the principle to be applted 
but by reason of the difficulty of the appli- 
cation of that principle to the faets of a 
particular case. . To be a wagering contract 
there must be a bargain for ,differences. 
It would still be regarded a wagering con- 
tract and so void, even if a party thereto 
had an option under the terms of the “con- 
tract to demand delivery: Universal Stock 
Exchange Ltd. v. David Strachan (1). Such 
a bargain for differences may appear on the 
face of the contract in which case no 
further evidence would be required to 
condemn the contract as a wagering one: 
In re Gieve (2). But where the contract on 
the face of it appears to be a contract for 
the sale of goods for a price, extrinsic evi- 


dence may establish that there was acom-, 


mon intention to wager, that is the intention 
of both the parties to the contract was that 
the title tothe goods would not pass, i.e., 
there is tobe no delivery, but the intention 
was only to take differences according to the 
rise and fall of the market on the date 
of delivery mentioned ia the contract. If 
such an intention is established the 
contract is a wagering one and so void. If 
such an intention on the part of one of the 
contracting parties is established and itis 
further established that the other party 
though intending a trading AE was 
aware of the other’s intention at the time 
of the formation of the questioned contract 
possibly it would be regarded as a wager- 
ing contract. Some of the Indian decisions 
have so laid ‘down, for instance, Joshi 
Narbadashankar v. Mathuradas Gokuldas 
(3), at p. 524. 

Leaving out a case of that description 
the common intention to wager can he 
established either by direct evidence or 
from surrounding circumstances, as was 
done in Kong Yee Lone & Co. v. Lowjee 
Nanjee (4) though the contract at its face 
value may appear to be genuine contract 
for sale and’ purchase of goods. But when 
it is found that all or a substantial part of 

(1) (1896) A O 166; 65 LJ QB 428; 74 LT 468: 44 
W R497; 603 P 468. 

(2) (1899)1 Q B 794; 66 LJ QB 509: 80L T 
438; 47 W R 441; 15T LR 251, 6 Manson 136. 

@) 34 B 519 (524); 8 Ind. Cas. 810; 12 Bom. L R 


(4) 281A 239; 29 C 461;8 Sar. 101; 5C WN 714 
(P ©). l l 
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goods, were actually taken delivery of, such ® 
torward contract must necessarily be taken t° 
represent a genuine commercial transaction, 
as the fact of delivery destroys the inference 
of a common intention to wager. According 
tothese principles and on the findings we 
have arrived at, contract No 4229 cannot be 
held to be å wagering contract. The other. 
Seven contracts were also dealt with in the ` 
same manner as Contract No. 4229. Time 
for performance was extended (lst entry at. 
°P. 37, Book A, Part II and slips attached to 
some of the contracts), delivery of the goods 
‘taken by Mangal Ohand Deep Chand and 
then goods were actually sold and delivered 
to jute mills. Some of the bills like the bill 
dix. 35, have been printed. They are to be 
found at p. 272, Book A, Part IT and the 
following .pages. We hold accordingly that 
none of the contracts were wagering con- 
tracts. It cannot be held that Premsukh’ 
started a new business in jute in 1989 Sam- 
bat simply because from that year he began 
to make forward contracts relating to pur- 
chase and sale of jute. The ancestral trade 
of the family was the trade of buying and 
selling jute. It wasa case of extending the 
field of operation of the ancestral business 
by extending the market. 2 = 
-In Ram Krishna Murajiv. Ratan Chand 
(5); Hardeo Das was a member of: a joint 
family governed. by the Mitakshara School. 
The members of the joint family consited of 
himself, of his adopted son, Gulab Chand, 
and his natural sons Madan Gopal and Ratan 
Chand. .He carried on a business in partner- 
ship with his brother-in-law, Kalyan Mull 
under the name and style of Hardeo Das 
Kalyan Mull till his death in 1917. That 
business was in gold, silver and cotton and 
probably of commission ..agents. On the 
death of Hardeo Das, his eldest son Gulab 
Chand carried on the business with Kalyan 
Mull till October 1919 when Kalyan Mull 
retired. After -his retirement Gulab Chand 
carried on the business in the same manner 
as before and for the benefit of the joint 
family. It was held -that no new business 
was started by Gulab Chand. after the re- 
tirement of Kalyan Mull, there being conti- 
nuity. This part of the judgment of the 
Judicial Committee is not very material to 
the case before us but has to be recited as 
an introductory matter. But the next set 
of facts have an important bearing on this 


(5) 58 I A 173; 132 Ind. Cas. 613: A I R 1931 PC 
136; 53 A 190; (1931) A L J 458; 530 LJ 390; 33 
Bom. L R 988; 35 C WN 81). Ind. Rul. (1931) PO 
eo M WW 733; 34 LW 175;61 ML J 665 
PUN. -% j 
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Case. [Leaving aside the commission agency power to deal -with the family properties: 
business, the manney of carrying on the ° for conducting an aneestral family business: 


business in gold, silver and cotton till 
Kalyan Mull retired was to actuall buy 
and sell those commodities without'entering 
into forward contracts. For about six months 
alter the retirement of Kalyan Mull that 
. was alsothe mode of business adopted by 
Gulab Chand as karta of the joint family. 
But thereafter Gulab Chand entered into 
forward contracts in respect of some of those 


commodities, incurred debts and to secure 


those debts mortgaged one of the joint family 
properties. If was held by the Judicial Com- 
mittee that the forward contracts though of 
a speculative character could not be held to 
be wagering ones and the mortgage wat 
binding on the minor Ratachand on the basis 
that the forward contract business was wot 
a new business started by Gulab Chand. At 
p. 183* of the report Sir Lanoelot Sander- 


son made the following observations : 

“The fact, if it be the fact, that Gulab Chand. at a 
later stage, entered into speculative transactions (i. e., 
forward contracts) did not make the business a new 
business, retrospectively or otherwise.” 


The above finding of ours relates to such 
business as was carried in the name and 
style of Mangal Chand Chunilal or Dungari- 
das Mangalchand, a business in which no 
outsiders had any interest. We now proceed 
to deal with another business: It was also 
a business in jute. It had not come down 
from Chagemull and his brothers. It was 
started in 1989 Sambat: (1931-31) long after 
the death of Chagemull by Premsukh as karta 
and by Pannalal 'with outsiders as partners 
in‘the name and style of Hazarimull Maloo 
& Co. The business centres were Baramgunj 
and Bhairab. The shares in case of loss were 
as follows: Mangal Chand Chunilal 6 annas 


4 pies Mangal Chand Deep Chand 5 annas: 


4 pies and Gulab Chand Lakshminarayan 
4 annas 4 pies. The whole of the capital was to 
be contributed by Mangal Chand Deep Chand 
and tke other two partners had no right to 
contribute anything towards capital. For 
the capital advanced by them Mangal Chand 
Deep Chand were to charge the Firm 
interest at 9 per cent. per annum. If any 
hundi had to be drawn, it must be drawn on 
Mangal Chand Deep Chand. The buying 
and the selling of jute were to be under 
the control of Mangal-Chand Deep’ Chand 
(Ex. 37-A-IT 256). On this partnership busi- 
ness there was a loss of Rs. 39,944-14-9. We 
hold that this business was a new business 
- Started by Premsukh and Pannalal. 

A karta ofa joint trading family - has 


*Page of 58 I. A.—[Ed.] ° 
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but he has no power to commit minor co | 
parceners to the obligations of a new busi 

ness started by him ‘or deal with their 
shares in the family property for the pur- 
pose of securing or liquidating the _bebts 
incurred -in carrying on a new ‘business : 
Niama? Rai v. Din Dayal (6) and Sanyasi 
Charan Mondal*v. Krishnadhan Banerjee: 
(7). In these respects it makes no difference 
whether the joint family is governed by the 
Dayabhaga or the Mitakshara School: 
Benares Bank Ltd. v. Hari Narain &). 
Whether a business started by the karta 
is a new business or is a branch Qf the- 
ancestral business is a question of fact. In 
Krishnadhan Banerjee v. Sanyast Charan 
Mondal-(9) N. R. Chatterjee and New- 


bold, JJ, made the following observations : 

“We think the distinction is to be drawn between 
an ancestral ‘business and a new ‘trade started after 
thedeath ofthe ancestor by the manager of family 
and not. one between the same line of business and a 


e new line of business.” 


In that case the ancestor Bhupan had a 
fuel shop at Munshiganj and a rice shop at 
Kalibazar. After his death his eldest son 
as karta started a rice shop at andther 
place, namely the Orphanganj market. In 
this shop business of the same like as in the- 
Kalibazar shop was done, e. g., purchase: 
and sale of rice. It wag still held that the 
trade at the Orphanganj market was a 
new business and not branch of the ances- 
tral business at Kalibazar. The Judicial 
Committee affirmed the decree of this Court. 
It did not deal in detail with the question 
as to whether the Orphanganj market shop 
was a new business as there was a, con- 
current finding of facton that point in the 
Courts in India, but a general approval was. 
given to what N. R. Chatterjee and New- 
bold, JJ. had said in their judgment. In 
that case no strangers had been taken in as 
partners in the Orphanganj shop. Still, it 
was held not to bea branch of the ancestral 
business. Here we have the fact that in 


(6) 54 I A 211; 101 Ind. Cas. 373; A I R1927P C 
191: 8 L 597; 29-Bom. LR 886; 52 M L J729;4 O 
W N 537; 24 AL J 599:45 CL J 548; (1927) MWN 
453; 28 P L R463: 8PL T 647; 96 L W 442 (PO). 

(7) 49 TA 108: 67 Ind. Cas. 124; A IR1992 P C 
237. 49 C 560; 30M LT 298: 20 AL J 409; 24 Bom. 
L R 700; 35 OLS +498, 43 MLJ 41: (1922) MWN 
364: 26 C W N 954;16 L W 536 (PO). ; 

(8) 59 TA 300; 137 Ind. Cas. 781; AI R1932 PO 
189; 5+ A564; Ind. Rul. (1932) P 6 220;38 C W N 
826: 34 Bom. L R.1079. 55 C L 9J 583; 90 W N 599; 
(1932) A LJ 714; 36 L W 56; 63ML J 92; (1932) M 
W N 788; 13 P L T491 (P O). 

(9) 23 O W N 500; 5Lïnd. Cas. 597; A I R 1919 Cal. 
296; 29 O L J 280. 
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‘the business started in the name of Hazari- 
mull Maloo 4 Co., .two strangers were 
taken in as partners and the terms of the 


` partnership agreement left. Premsukh and 


Pann&lal in subordinate positions. These 
‘are very material factors? It was not only a 
business with strangers as partners, started 


- long after Chagemull’s death, but one -of 


the strangers partners was the solet oontrol- 
ling authority. We cannot hold this busi- 
ness to be a branch of the ancestral family 
business of the Mohatas. ki was a new busi- 
ness started by Premsukh. The liability 
incurred in the conduct of his business can- 
not be put on the shoulders of the co-par- 
‘ceners who were ‘minors, and if any part 
of the’consideration for the four mortgages 
included the loss of this business, the share 
‘of the appellants cannot be bound or affected 
‘to that extent. e 

The learned Subordinate Judge has not 
considered question whether Rs.. 39,994 
odd which is the loss of account of this new 
business was a part of the consideration’ of 
Rs. 1,540,000 covered by the four mortgages 
in suit. My. I.P. Mukherjee who appears 
before us fèr the respondent and who con- 
ductetl his client’s case before the Subordi- 
nate Judge stated before us without con- 
‘tradiction that he argued that point there 
‘and in support of his statement has produced 
the notes of his argument in the lower Court. 
His notes support his statement. We ac- 


‘cordingly proceed to consider this question. 


of fact. The liability of Mangal Chand 
‘Chunilal to Mangal Chand Deep Chand in 
respect of what we have held as the ances- 


` ‘tral business at the end of the year. 1989 


Sambat was Rs. 2,38,176-4:9 (Ex. 12-A-II 25). 
That Sambat year ended on April 15, 1932. 
In this sum was not included the liability 
incurred for. carrying on the business of 
Hazarimull Maloo' Co. This sum of 
Rs. 2,38,176 odd represented accordingly 
the liability of the ancestral business of fhe 
appellants. The four mortgages were exe- 
cuted on August 10,1932 and they did not 
‘secure the full amount of their liability but 
‘only Rs. 1;50,000 out of it. The share of the 
liabitity of Mangal Chand Chunilal in the 
loss of the firm Hazarimull Maloo & Co. (the 
new business) was settled, and that at 
Rs. 39,994 odd,-only on October 22, 1932 
that is two months after the four mortgages 
in suit. -` This is borne out by the letters 
written by Pannalal to Hazarimull Maloo 
:& Co. (Ex. 28-A-IJ-295) and by Mangal 
‘Chand Chunilal to Mangal Chand Deep 
‘Chand -(Ex. 28 (a) A-II-296), both dated 
‘October 22, 1932 and the liability to that 
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extent was posted as a debit balance against 
eMangal Chand Chunilal on October 22, 
1932 in the books. of* account of Mangal 
Chand Deep Chand (Ex.11 at A, II, 100). 
The photographic copies of the relevant 
portions of the account book of Mangal 
Chand Chunilal produced by the respondent 
corroborates that entry in Ex. 11-Eg. 15, (f) 
translation at C 14). The fifth - mortgage 
(not in suit) which secured the liability of 
Rs. 1,0),000 and which was executed on 
November 26, 1932 by Premsukh and others 
included the liability for this sum _ of 
Rs. 39,994 odd but not the four mortgages 
in sult. On this finding the appellants can- 
not get relief to the extent of Rs. 39,994 odd 
aud interest thereon. 

Regarding the third point urged before us 
the position is also clear. The sum of 
Rs. 17,597 was due by two strangers to the. 
family, Sukhdeo Das and Hanuman Das. 
(relations of Sewratan by marriage) to 
Mangal Chand Deep Chand. Their liability 
Was taken over by Premsukh and Pannalal. 
The appellants’ share in the family pro- 
perties prima facie cannot-be liable for this 
sum and the mortgages insuit cannot be 
enforced against their share of the pro- 
perties mortgaged, if the said sum was in- 
cluded in the consideration of the four 
mortgages in suit. Here again the learned 
Subordinate Judge did not consider the 
respondent’s case that the said sum did not 
enterinto the consideration of those four 
mortgages. Mr. J. P Mukherjee stated with- 
out being contradicted that he argued this 
point also before “him and his notes bear 
him out. The liability for this amount was 
taken over by Premsukh Pannalal in the 
name of Mangal Chand Chunilal on No- 
vember 26, 1932, that is long after August 10, 
"1932 when the four mortgages in suit were 
executed, (Ex. 26 A-IT-233; Ex. 11 at A, IJ, 
104). That liability was taken over on the 
date on which the fifth mortgage was ex- 
ecuted. The said sum entered inta the 
consideration of the fifth mortgage but not 
of the four mortgages in suit. This point 
is also overruled. : 

The learned Subordinate Judgeon the as- 
sumption that Rs. 39,994 odd (which was the 
liability of a new business) and Rs. 17,597 
odd (which was the liability of strangers 
taken over by the karta) had formed a part 
of the consideration of the four mortgages 
in suit held that the appellants were liable 
onthe ground that they were under the 
obligation of paying their fathers and 
grand-fathers’ debts, which were not im- 
moral ones. On the view we heve taken, 
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it is not Mecessary to express any definite 
Opinion on this point. All we wish to point 
out is that the learned Subordinate Judge in 
this respect has gone on a casé not made in 
the plaint, which he ought-not to have done. 
The Bengal Money-lenders Act, 1940, cannot 
apply to the mortgages in suit. The loans 
secured by these mortgages were coOmmer- 
cial loans as defined in s. 2, sub-s. (4) of 
that Act. Such loans have been exempted 
from the operation of that Act by s. 2, *sub- 
s. (12), cl. (f). The claim for compound in- 
terest cannot, however, be allowed for the 
mortgages in suit donot provide for com- 
pound interest. This point was conceded 
before us by the respondent’s Counsel, Mr. 
I. P. Mukherjee The preliminary decree 
has to be modified to this extentin favour 
of all the defendants mortgagees. To dete 
mine the amount of the decree simple in- 
terest at the rates mentioned ins the mort- 
gages can only be allowed. Subject to this 
modification the appeal is dismissed with 
costs fo the plaintiff-respondent. 


S. Decree modified, 


ALLAHABAD HIGH COURT 
Second Appeal No. 813 of 1938 
February 12, 1941 


Dar, J. 
Firm SURAJBALI RAM HARAKH— 
— DEFENDANT—APPELLANT 
Versus . 
MOHAR ALI AND oTHERS—PLAINTIFFS— . 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 136, 46, 
151, O0. XXXVIII, r. 7—Application for attach- 
ment 0f property before judgment—Property situat- 
ed outside jurisdiction of Court-—Attachment how 
effected—O. XXXVIII, r. 7 and s. 46, scope and 
applicability of —Whether apply where application 
for attachment before judgment, of property lying 
outside jurisdiction of Court is made—S. 151, does 
not a c where Code provides for contingency. 

Section 136, Civil P. C., enjoins that where 
property is “situated outside the local limits of the 
jurisdiction of the Court to which an application for 
attachment is made before judgment and the Court in 
its discretion makes an order of attachment, it - has 
to send the order of attachment to the District Court 
and the District Court, on'receipt of the order has 
to cause the attachment to be made by its own officers 
or by a Court subordinate to the District Court and 
after making the attachment the District Court las to 
inform the Court which had ordered the attachment, 
of its compliance. It is not open to the Court which 
should order the attachment of property outside its 
jurisdiction to send its order for compliance directly 
to any other Court except the District Court and an 
attachment made by any Court except the: District 
Court and without the intervention of -Districs Court, 
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would be unauthorized and invalid. 17r Ind. Cas, 894 
a), 171 Ind. Cas. 806 (2) apd 135 Ind. Cas. 326 (3), 
relied on. s 

Order XXXVIII, r, 7 deals only with the manner 
of the attachment and it does not provide for the 
authority which will order the attachment or for the 
authority which will-receife the order of attachment 
andemake the actual attachment and s, 46 only applies 
for matters which arise after adecree has been sr 
and the precept issued thereunder operates only for 
two month® Unless the time is extended by the Court 
sending the precept. e 

“Hence O; XXXVIII. r: 7 and s. 46, Civil P. O., 
„have no application toa case where application for at- 
tachment.: before judgmeht of property lying outside the 
jurisdiction of the Court is made and that Court sends . 
the order of attachment for ‘execution. . 

‘Where the Code has specifically provided for the 
contingency which has arisen in the case there is no 
room forthe application of powers arising unde, in- 


e herent jurisdiction. 


S. A. from the decision of the Civil J udge, 
Gorakhpur, dated May 2, 1938. ý 


Mr. Sankar Saran, for the Appellant. 
Mr. B. Malik, for the Respondents. 


, Judgment.—Firm Surajbali Ram Harakh 
instituted a Suit No. 437 of 1933 in the Court 
of Munsif of Bansi for recovery of a sum 
of money against Munishwar Kofapuri and 
others. During the pendency of the suit, 
On -the application of Firm Surajbali Ram 
Harakh, the Munsif of Bansi, on May 12, 
1933 passed an order of attachment before 
judgment, of certain immovable property 
owned by Munishwar Kolapuri and others. 
This property was situated outside the juris- 
diction of the Munsif of Bansi. Accordingly 
a request was made by the Munsif of Bansi 
to the Munsif of Gorakhpur, within whose 
jurisdiction the said property was situated, 
to attach the property andon May 21, 1933 
the Munsif of Gorakhpur carried out the 
attachment. After the attachment and in 
due course the suit was tried by the Munsif 
of Bansi and resulted ina decree in favour 
of Firm Surajbali Ram Harakh who after 
obtaining the decree proceeded to execute 
the decree against the -property which had. 
already been attached. In this they were 
resisted by Mohar Ali Khan and:others who 
claimed to have purchased the property 
under a sale deed dated October 3, 1934, 
executed by Munishwar.and others and one 
Gopi who was not a party to Suit No. 437 of 
1933, in favour of Kariman, father of Mohar 
Ali Khan and others. 

In order to establish the validity of this 
sale, Mohar Ali Khan and others raised an 
action in the Court of the Additional Munsif 
of Gorakhpur for a declaration that Firm 
Surajbali Ram Harakh was not entitled to 
execute the décree against Munishwar and 
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others by selling the. property: which was 
attached before judgment on May 21, 1933 
and which had been sold to their father on 
October 3, 1934, To this‘suit, Firm Suraj- 
bal Ram Harakh were made defendant No. 1 
, and Munishwar and others were made . de- 
fendants Nos. 2 to 14 and the main contest 
ul the case was between the plaintiff who 
claimed to have purchased the propetty under 
the sale of 1934 from Mifnishwar and others 
and Firm Surajbali Ram Harakh: who were 
the decree-holders in Suit No. 437 of 1933° 
and who had attached the property before 
judgment. A number of questions arose 
about the validity of the purchase made by 
Mohar Ali Khan and others and about the 


validity of attachment made by the Firm ° 


Surajbali Ram Harakh,: but it is not neces- 
sary to mention all of them for the purposes of 
this judgment. Ont matter in controversy was 
whether the attachment made by the Munsif 
of Gorakhpur was validly and properly made 
or, in other words, whether the Munsif of 
Gorakhpur had any authority in law te 
make the attachment or not at the request 
of the Munsif of Bansi. 

The trial Court found in favour of Firm 
Surajbali Ram Harakh’s contention, that 
is, in favour of the validity of attachment 
and consequently it dismissed the suit. The, 
learned Civil and Sessions Judge of Gorakh- 
pur in appeal foynd against the validity of 
attachment and in favour of Mohar Ali Khan 

“and. others’ contention and consequently he 
decreed the claim and granted such reliefs 
as were available to plaintiffs on findings on 
other part of the ase.. The FirmeSurajbali 
Ram Harakh has made a second appeal to 
this Court and the question for considera- 
tion is whether the attachment made by the. 
‘Munsif of Gorakhpur in circumstances men- 
tioned above, was unauthorized and invalid 


or not. It is conceded that if the view of the - 


lower Appellate Court about the invalidity 
of the attachment be accepted as correct, 
no other point arises in the case and the 
appeal would fail | 
This raises the question as to what are 
the powers of a Court when it wants to 
‘attach property before judgment which is 
situated outside its jurisdiction. It is not 
disputed that the Court has power to order 
attachment of property outside its own juris- 
diction. It is also not disputed that the 
Court passing the order of attachment can- 
not directly attach property outside its own 
jurisdiction and it can only ask the Court 
in whose jurisdiction the property actually 
is tO carry out the order of attachment and 
complete the formalities of attachment. 
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Now, over the property which is gought to 
be attached, a number of Courts may be 
exercising concurrent jurisdiction. In each 
distfict ordinarily there isa District Court, 
a Civil and Sessions Judge’s Court, a Mun- 
sifs Court, a Small Cause Court and there 
may be a number of additional Courts. When 
the Court orders attachment of property out- 


, side its jurisdiction, which Court it should 


ask to carry out the attachment? Firm 
Surajbali Ram Harakh’s contention is that 
16 can ask any one of these Courts according 
to its wish to make-the attachment. Alter- 
natively it is contended that it can and 
should ask the Court which corresponds to 
1b in status and where the immovable pro- 
perty 1s situated. The contention of Mohar 
Ali Khan and others is that it can ask the 
District Court and District Court alone to 
make the attachment and a request made 
to any other Court and attachment made 
by any other Court at the direct request of 
the Court ordering the attachment without 
the intervention of the District Court, would 
be unauthorized and invalid. In my opinion 
the contention of Mohar Ali Khan and others 
18 right and it is supported by s. 136, Civil 
P. C., which is as follows : 

“Section 136 (1) Where an application it made that 
any person shall be arrested or that any property shall 
be attached under any provision of this Code not 
relating to the execution of decrees, and such person 
resides or such property is situate outside the local 
limits of the jurisdiction of the Court to which the 
application is made, the Court may, in its discretion, 
issue a Warrant of arrest or make an order of attach- 
ment and send to the District Court within the local 
limits of whose juvisdiction such person or property 
resides or is situate a copy of the warrant or order, 
together with the probable amount of the costs of the 
arrest or attachment. . 

(2) The District Court shall, on receipt of such copy 
and amount, cause the arrest or attachment to be made 
by its own officers, or by a Court subordinate to itself, 
and shall inform the Court which issued or made such 
warrant or order of the arrest or attachment. 

(3) The Court making an arrest under this section 
shall send the person arrested to the .Court by which 
the warrant of arrest was issued, unless he shows 
cause to the satisfaction of the former Coure why he 
should not be -sent tothe latter Court, or unless he 
furnishes sufficient security for his appearance before 
the latter Court or for satisfying any decree that:may 
be passed against him by that Court, in either of which 
cases the Court making the arrest shall release him. 

(4) Where a person to be arrested or movable pro- 
perty to be attached.under this section is within the 
local limits of the ordinary original civil jurisdiction 
of the High Court of Judicature at Fort William in 
Bengal or at Madras or at Bombay, the copy of the 
warrant of arrest or of the order of attachment, shall 
be sent to the Court of Small Causes of Calcutta, 
Madras, (and Bombay) as the case may be, and that 


Court, on receipt of the copy and amount, shall proceed 
asifit were the District Court.” e 


This section, as I read it, enjoins that 
where property is situated outside the local 
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limits of the.jurisdiction of the Court to 
which an application for attachment is made 
before judgment and the Court in its discre- 
tion makes an order of attachment, it Mas to 
send the order of attachment to the District 
Court and the District Court, on receipt of 
the order ,has.to cause the attachment to be 
made by its own officers or by a Court sub- 
ordinate to the District Court and after 
making the attachment the District Court 
has to inform the Court which had ortlered 
the attachment, of its compliance. As I read ` 
the section, it is not open to the Court which 
should order the attachment of property out- 
side its jurisdiction to send its order for com- 
pliance directly to any other Court except 
the District Court and an attachment made® 
by any Court except the District Court and 
without the intervention of District Couxt, 
would be unauthorized and invalid. Learned 
Counsel for the Firm Surajbali Ram Harakh 
contends that application for attachment 
before judgment is made under O. XXX VIII, 
r. 5, Civil P. ©., and O. XXXVIII, r. 7, Civil 
P. C., is as follows : 

“Save as otherwise expressly provided, the attach- 
ment shall be made in the manner provided for the 
attachment of property in execution of a decree.” 

And s. 46, Civil P. C., is as follows : 

‘(1) Upon the application ofthe decree-holder, the 
Court which passes the decree may, whenever it thinks 
fit, issue a precept to any other Court which would be 
competent to execute such decree to attach any property 
ee to the judgment-debtor and specified in the 

Tec 
: (2) ) Phe Court to which a precept is sent shall pro- 
ceed to attach the property in the manner prescribed 
‘in regard to the attachment of property in execution 
of a decree: 

Provided that no attachment under a precept shall 
continue for more than two months unless the period 
of attachment is extended by an order of the Court 
which passed the decree or unless before the deter- 
mination of such attachment the decree has been trans- 
ferred to the Court by which the attachment has been 
made and the decree-holder has applied for an order 
for the sale of such property.” 

The argument of the learned Counsel is 
that when after the passing of a decree an 
attachment is to“ be made by the executing 
Court, outside its own jurisdiction, it can 
send a precept direct to any other Court 
competent to execute the decree under s. 46, 
Civil P. C., without the intervention of the 
District Court. And O. XXXVIII, 1. 7 lays 
down that attachment shall be made in the 
manner provided for the attachment of pro- 
perty in execution ‘of a decree. He, therefore, 
argues that these two sections réad together 
are an authority for the proposition that 
when property is to be attached before judg- 
ment outside the jurisdiction of the Court 
ordering the` attachment, it can send a pre- 
cept direct to the Court of its own status 
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without thé inbervention - of the District 
Court. I do not ‘agree. Order XXXVIII, 
r. 7 deals only with the manner of the attach- 
ment and it doesnot provide for the augho- 
rity which will-ordęy the attachment or for 
the, authority which will receive the order 
of attachment and make the actual attach- 
ment and g. 46 only applies for matters which 
arise after a decree has been made and the 
precept issued thêreunder operates only for 
two months unless the time is extended by 
the Court sending the precept. 


In*my opinion, thése provisions have no 
application to the case and the present case 
is governed bys. 136, Civil P. Č. Learned 
Counsel further argues thats 136, Civil P. C., 
is not. prohibitory and there remains in- 
herent jurisdiction in the Court which” has 
ordered the attachment $o bring about at- 
tachment by any Court of its own choice 
which is available or suitable for the pur- 
pose. Whatever might have been the posi- 
tion if s. 136 had not been there, in the 
*presence of s. 136 in the Civil P. O., this 
argument is not maintainable. The ' Codè 
has specifically provided for the œwntingency 
which has arisen in the case and there is 
no room for the application of powers aris- 
ing under inherent jurisdiction. I have dis- 
' cussed the matter at length as no cases 
were cited at the Bar, and I was informed 
that the question was tone of general im- 
portance and one of first impression, but 
having lookedin the matter for myself, I 
find that there are three cases in which sub- 
stantially the same construction was put 
upon s.“136 as I have’ given above: see 
Bansropan v. Emperor (1), Dsraj Chananlal 
v. Ram Jasrar (2) atp. 369 and M S. M. 
M. Chettyar Firm v. Maung Sein (3). The 
appeal fails and is dismissed with costs. 
Leave to appeal under Letters Patent is 
granted. < 


S. Appeal dismissed. 


(1) A IR 1937 Pat. 603; 171 Ind. Cas. 894; 18 P L 
T 760; 4 BR 85; 10 R P 258; 39 Or. L J 2. 

(2) A I R1937 Rang. 367; 171 Ind.” Cas; 806; 1937 
Rang. 249; 10 R Rang. 190. 

3) 9 R 561; 135 Ind. Cas. 326; A I R1931 Rang- 
279; Ind Rul. (1932) Rang. 38. 
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BOMBAY HIGH COURT i 
First’ Appear No. 56 of 1939 z 
January 10, 1941 
e BEAUMONT, C. J. AND SEN, J. 
KASHIRAM SENŲ CHAUDHURI— 
PLAINTIFF—APPELLANT. i 
VETSUS 
“RANGLAL MOTILALSHET MARWADI 

—DEFENDANT—RESPONDENT® 


Court Fees Act (VII of 1870), s. 7’ Civ) £)—Suit 
for account—Final -decree for specific sum—Appeal 


must bear stamp on amount of, decree at least—Costs e 


—Appeal_-Preliminary objection as to insufficiency 
of court-fee allowed—Appeal memo rejected fow non- 
payment of court-fee—Appellant, if can be ordered 
to pay costs of hearing of preliminary objection— 
Applicability of r. 130, Bombay High Court 
(Appellate Side) Rules—Civil Procedure Code (Act V 
of 1908), O. XLI,r. 22 (4)—Memorandum of appeal 
rejected for non-payment of court-fee-—Cross-objection 
must also fail. = 

In an appeal in a syit originally instituted for an 
account seeking to set aside a final decree for a specific 
‘sum found to be due from the appellant, the appellant 

is bound to value his appeal atthe amountof that 
It is not open tohim to value his 
appeal at a notional amount. 124 Ind. Cas. 77 (1) and 
175 Ind. Cas. 470 (2), relied on. 117 Ind. Cas. 493 (3), ° 
explained. 

A preliminary objection as to the sufficiency of court- 
fee in appeal *was allowed and the memorandum’ of 
appeal was ultimately rejected for non-payment of 
proper court-fee within ‘the time fixed: 

eld, that the appellant could be ordered to pay 
costs of the hearing of the preliminary objection. In 
such a case r. 130, Bom. High Court Appellate Side 
Rules should be applied. ~ 


Where the memorandem of appeal is rejected for ` 


non-payment of court-fees, the appeal cannot be said 
to be withdrawn or dismissed for default within the 
meaning of O. XLI, r. 22 (4) and hence the cross- 
objections must fail with the appeal. 129 Ind. Cas. 
500 (5), followed 130 Ind. Cas. 657 (6), dissented from. 
[p. 896, col. 2.] e >: d 


F. A. from the decision of the First Class 
Sub Judge, Jalgaon, in ©. S. No. 554 of 
1934. 


Mr. M. W. Pradhan, for the Appellant: 
Mr. G. S. Gupte, for the Respondent. 


Beaumont, C. J.—This is an appeal 
against an order made by the First Class 
Subordinate Judge of Jalgaon and a pre- 
liminary point‘is taken that the memoran- 
dum of appeal has nota proper court-fee. 
The plaintiff’s suit was a suit for account, 
and the plaint was stamped with Rs. 5. 
The suit resulted in a decree against the 
plaintiff for à sum of Rs. -6,464-7-0. The 
appeal is against that decree and the appel- 
lant has valued his appeal at Rs. 5. 


Mr. Pradhan for the appellant relies on ` 


s. 7 (iv) (f), Court Fees ‚Act, which pro- 
vides that in a suit for accounts the stamp 
is to be according to the amount at which 
the relief sought is valued in the plaint or 
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memorandum of appeal. No doub in the 
plaint the plaintiff was entitled to place’ 
his own value on the relief claimed, because 
he cduld not know what the result of taking 
an account was likely tobe. If the plain- 
tiff’s suit had failed and he had appealed 
against the refusal to take an account, the 
appeal would have related solely to a 
right to an account, and I agree that the 
appellant might have placed his own value 
on the memorandum of appeal. But as the 
suit resulted in a decree for a certain 
amount against the plaintiff, it seems to 
me that the appeal is not merely in rela- 
tion to an account, but is really an appeal 
against a money decree, and he must at 
any rate stamp his memorandum of appeal 
with an ad valorem stamp in respect of the 
amount of the decree. He may add a 
nominal amount in-respect of any further 
relief claimed which may accrue by reason 
of the account being taken on a difference 
basis from that adopted by the lower Court; 
but the stamp on the memorandum of appeal 


- must, to my mind, cover the amount of 


the decree which is standing against the 
appellant, and which he seeks to have 
set aside. That was the view adopted by 
Rankin, C. J. in Kanti “Chandra v. Radha 
Raman (1), andin a recent. decision of a 
Full Bench of the Madras High Court in 
In re Dhanukodi Nayakkar (2) and in my 
opinion that view is clearly right. Mr. 
Pradhan has relied on a decision of the 
Privy Council in Faizulla Khan v. 
Mauladad Khan (3y, but there is nothing in 
that decision to suggest that au appellant in 
a suit originally instituted for an account 
seeking to set aside a final decree for a 
specific sum found to be due from him is not 
bound to value his appeal at the amount of 
that decree at the least. In my opinion the 
preliminary objection must succeed. The 
appellant will get three weeks’ time to pay 
the amount. 


Sen, J.—I agree. No doubt under s. 7, 
sub-s. (iv), cl. (F), Court Fees Act, the court- 
fee payable in a suit for accounts is to be 
computed according to the amount at which 


the relief sought is valued in the plaint or 


in the memorandum of appeal. But the pre- 


(1) 57 C 463; 124 Ind. Cas. 77;A IR 1929 Cal 815: 
33 O W N 743; Ind. Rul. (1930) Cal 397. 

(2) I L R (1938) Mad 598; 175 Ind. Cas. 470; A I R 
1938 Mad 435; (1938) 1M L J 628, 47 L W 488; (1938) 
MW N 373; 10R M 781(F B). 

(3) 31 Bom L R841; 117 Ind. Cas. 493; A IR 1929 
P.O 147; 10 L 737; 56 I A 232; 33 O W N 181; 30L 
W104; 57M LJ 281; (1929) M W N 818; 50CL3 
39; Ind. Rul. (1929) P. © 261 (PO); : 
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sent appeal is from a final decree in which , 


the plaintiff has been’ ordéred to pay a sum 
of Rs. 6,464-7-0 tothe defendants, and the 
question arises whether in such a case, when 
the plaintiff-appellant seeks to set aside the 
decree Against him for a specific sum, ib is 
open to hêm to value his appeal at a notional 
amount. In Kanti Chhadra v. Radha 
Raman (1) there was a final decree against 
the defendants for Rs. 6,000 odd and the 
plaintiff had originally valued his claim for. 
accounts at Rs. 1,000. The defendants ap- 
pealed against the final decree and paid a 
court-fee of Rs.2. It was held that in a 
suit for accounts a defendant appealing 
against the final decree must value his appeal] 
according to that decree, though the claim 
in the suit and the preliminary decree might 
have been for a lower sum. About the tite 
this decision was given the Privy Council in 
Faizulla Khan v. Mauladal Khan (8) 
decided a case which was a suit for partner- 
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decision was overruled by the same High Court. 


in a Full Bench dedision in In re Dhanu- 
kodi, Nayakka? (2) and their Lordships held . 
that though a defendant appealing from a 
preliminary decree in a suit for accounts was. 
osdinarily bound to accept the valuation 
given by the plaintiff in the plaint, when a 
defendanfj appealed against a final decree 
he should pay the court-fee on the amount 
of the decree passed against him except in 
cases where he appealed only against a 
portion of the decree ; and they remarked. 
(p. 607*) : ` < 

“Until the decision in In re Venkatanandan %4), 
it was never questioned in the High Courts of India that 
a defendant appealing against a final decree should - 
pay a court-fea on the amount of the decree ° passed 
against him—except in cases where he appealed only 
against a portion of the decree—and we are ungble to 
concur in the opinion that Faizullah Khan v. Maula- 
dad Khan (3), has put a different construction on the 
section ” 


The learned Advocate for the appellant 


has contended that the decision of the Privy.. 
. Council in Faizulla Khan v. Mauladad Khan 
(3) enables his client to value the appeal at any~ 


ship accounts and in which the plaintiff had 
claimed Rs. 3,000 and valued the suit accord- 


‘ingly. The-trial Court found that Rs. 19,000 
odd were due to the defendants by the 


question was raised” whether the plaintiffs 
should not value’ their appeal at Rs. 19,000 
plus Rs. 3,000. 2. e., Rs. 22,000, and their Lord- 
‘ships held that the amount of Rs. 19,000 
“may be not only in full but largely in excess of the 
true sum of relief at which a sound valuation could, in 
the present circumstances, be said to reach and it 
covered the appeal as a whole,” 

and therefore they held thatthe courtefee 
already paid was the proper court-fee. This 
decision was construed by the Madras High 
Court in In re Venkatanandam (4),. as 
meaning that even where the appellant had 
been fixed with a liability for a specific sum, 
he was entitled under s. 7 (iv) (f), Court Fees 
Act, 0 put his own valuation on his appeal. 
-Ramesam, J., who delivered the judgment, 
said (p. 710%) : 2 * 

“If the Appellate Court after the hedring and con- 
sideration of the appeal comes to a conclusion in favour 
of the appellant in respect of a far larger amount than 
what he has paid court-fees for, the proper thing would 
be to post the case for orders and direct the appellant 
to pay additional court-fee and only then the judgment 
should bedelivered and the decree should be allowed 
to be drawn up.” 


This interpretation of the Privy Council's — 


(4) 56 M_705; 141 Ind, Cas. 602: AIR 1933 Mad” 
330; 64 M È J 122; 37 L W 106; (1933) MW N 38; 
Ind. Rul. (1933) Mad 149. 


“Page of 55 M.— [Ed] 
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figure that he likes.. But it seems to me that 
the decisions in Kanti Chandi& yv. Radha 
Raman (1) and In re Dhanùkodi Naytkkar 
(2) should govern this point and that the 
Privy Council’s decision does not really cover: 
the facts of this case. It 1s true that both these 
cases were cases of defendants’ appeals, but I 
do not think that should make any difference 
in the principle, as in the present case it is. 
the: plaintiff who has been fixed with a lia-. 
bility for a specific sum, and in his appeal 
not only wants to question the accounts as 
taken by the trial Court but also to get rid. 
of the liability for the sum of Rs. 6,464-7-0, 
and in such a case it would be inconsistent 
for him to value his appeal at Rs: 5. The- 
first ground stated in his.memorandum of 
appeal is that the lower Court erred in find- 
ing the decfeed sum to be due from the 
plaintiff to the defendant, and under s 7 (iv) 
of the Act he is required to put a definite- 
valuation to the relief that he claims. It. 
cannot, therefore, be held that he is entitled 
to valué the relief that he claims at only 
Rs. 5. I think that the principles enunciated 
by the Calcutta and Madras High Courts 
ought to be followed in this case and that the- 
appellant must pay court-fee for the sum of 
Rs. 6,464:7 0 in this appeal. 


[The appellant failed to pay the additional 
court-fees within three weeks’ time which 
was given to him, after which their Lord. 
ships delivéred the lollowing judgment.] 


*Page of LL. Re (1938) Medel Ed.] 
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Beaumont, ©. J.—In this appeal a preli-, 


minary objection was taken that the memo- 
<. randum of appeal was insufficiently stamp- 
ed, and the Court upheld that objection, and, 
acting under the power godferred by, s. 149, 
Civil P. C.,. 1908, gavè theappellant three 
weeks’ time in which to pay. “the proper 
amount of courb fee.- He ‘has nof.:done so, 
and the appeal comes before jus.to-day for 
disposal. The correct couft-feg -not having 
been paid, it is quite clear thab under s. 4, 
Court Fees Act, and also 1fnder O..:VII, r. 11, 
read with s. 107, Civil P. ©., we,’are bound 
to*order that the memorandum of-appeal be 
rejected. The first question which arises is 
whether we can, in making that order, direct 
the appellant to pay the costs of thé hearing 


cof the preliminary objection. Logically it. 


seems to me rather difficult to reject an 
appeal, and then préceed to make an order 
for costs in the appeal;.. but at the same time 
orders for costs are frequently made in 
these cases. The position is that the appel- 


lant managed to get his memorandum of e. 


appeal accepted by the office, which consider- 
ed that it wgs-properly stamped. The matter 
was hrought before this Court; the question 
as to the amount of-court-fee was argued by 
‘Counsel on both sides; and in the result the 
‘appellant got a concession, in that he was 
allowed extended time in which to* pay the 
‘court-fee. It certainly seems unredsonahle 
that:he should not.be ordered to pay the 
-costs of the hearing of the preliminary: objec- 
- fion on Which he failed, and, in my:opinion, 
having brought the appeal before this Court 
-and obtained an ordey.of this Courl.in the 
appeal, the appellant can be ordered to pay 
‘the costs of the hearing of the preliminary 
‘objection, notwithstanding that thé memo- 
randum of appeal is ultimately rejected. - 
The question then arises as to the basis on 
“which the costs should be taxed, the appel- 
Jant not having stamped his memorandum of 
:appeal with the correct court-fee. Rule.130 
-of the Appellate Side Rules provides “that 
when the Court awards costs in any matter 
without specifying the amount or the scale 
‘thereof and the amount thereof is not, pre- 
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“scribed under any Act or rule, æ sum of 


°” Rs. 30 shall be allowed as the Advocate’s fee. 


We think that that rule should be applied in 
this cæse. We, therefore, direct the appel- 
lant to pay Rs. 30, the Advocate’s fee of the 
respondents in the appeal. The next ques- 
tion which arises is with regard,to cross- 
objections. In my opinion, it is quite clear 
that if an appeal is rejected for non-payment 
of court-fee, cross-objections must fail with 
the apheal. Cross-objections, under O, XLI, 
T. 22, are a method by which the respondent 
may himself complain against. the decree 
appealed from, but the right tò lodge cross- 
objections is only given to a respondent on 
an appeal, and if the appeal is rejected, 


there can be no respondent and no cross- 


objections. Sub-r. (4) of r. 22 provides that 
when an appeal is withdrawn or dismissed 
for default, cross-objections may be proceed- 
ed with; butavhere an appeal is rejected, it 
cannot, in my opinion, be said ‘to be with- 
drawn or dismissed for default. The cases 
on the subject were discussed by the Rangoon 


High Court in U Shin v. Maung Tha Gywe - 


(5), and the learned Judges there came to 
the conclusion that where the memorandum 
of appeal is rejected for non-payment of 


court-fees, thé cross-objections must fail with ` 


the appeal. ~ I think that decision is correct. 
The case on which Mr.Gupte relies, Ayilu 
Reddi v. Venkata Reddi (6), in which a single 
Judge Held that rejection of a memorandum 
of appeal for non-payment of court-fees 
amounted: to dismissal for default within 
O. XLI, r. 22 (4), seems to me to have been 
wrongly decided. We, therefore, reject the 
appeal but direct the appellant to pay Rs. 30, 
respondent’s costs, and make no order on the 
cross-objections. c. 


sen, J.—] agree. 


x 


Ta 


D. : Appeal rejected. 


(5) 8 R 538; 129 Ind. Cas’ 500; A I R 1931 R 
38: Ind. Rul, (1931) Rang 68. i 


(6) A IR 1931 Mad 133: 130 Ind. Cas. 657; (1930 
M W N 1236;-Ind. Rul. (1931) Mad 401, i ) 
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Acts—Berar. 


Act 1928. See Berar Land Revenue Code. 
_Acts—Bihar and Orissa. 


Act 1885—VIH, See Bihar Tenancy Act. 
—— 19 2—V.- See Bihar Private Irrigation 
Act. 

—- 1934— VIII See Bihar Tenancy Act, 

—— 1938—I1I. See Bihar Money-lenders Act. 

_ 1938_-IX. See Bihar Restorationof Bakasht 

Land and Rediction of Arrears of Rent Act. 

—VII. See Bihar’ Money-lenders (Regula- 
`, tion of Transactions) Act. 
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_—~— 1902—1TV.. , See Bombay City Police Act. e 
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Act, 
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Acts—Burma. 


Act 1919711. See Burma Habitual Offenders Restric- 
tion Act. 
as 1930 III. See Burma Prevention of Crimes 
«' (Young Offenders) Act. 
— 1939-97.. See Burma Tenancy Act. 
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Act. 
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Act 1908—1. See Madras Estates Land Act, 


ae JlSU, See Madras Prevention of Adul- 
teration Act. 
~— --1930_-V. See Madras District Municipalities 


r Act. 
_— Z i930—XIV. See Malabar Tenancy Act. 
__+7-1937—X. “See Madras Prohibition Act. 
___. 1938—IV. See Madras Agricultirists’ ‘Relief Act. 


Acts— Punjab. 


Act: “i3¢7_XVI. See Punjab Tenancy Act, 
—— 1887—XVIIv See Punjab Land Revenue Act, 

—— 1820—I. See-Punjab Limitation (Custom) Act, 
1 1931—VII.e® See Puen Relief of Indebtedness 


— < 1938—X. See Punjab Alienation of Lands 
(Second Amendment) Act, 


Acts - U. P. 


® 
AG. 1886—-XXU. See Oudh Rent Act. 
—-— ]$01—HI. See U. P. Land Revenue Act. 
e1?16—II. See U, P. Municipalities Act. 
—— 1934—XXV. See U. - Encuñbered Estates 





Act. 
1934 _XXVIL See-U. D. Agniculturists’ Relief 


5 Act. 
—— 1939—XVII. See U.P. Tenancy Act. 
e 


Ordinance. 
Ord. 1940. See Burma Tenancy Ordinance, 
Regulations. 


Reg. 1819-VITI See Bengal Patni Regulation, 
—— 1892 111. See Sind Frontier Regulation. 


Statutes. 


Stat, 1f90 (53 & 54 Vic. Ch 37). See Foreign Jur’s- 
diction Act, 
—— ol 9d5—(25 & 26 Geo. V, Ch. 42.) See Government 

of India Act. 


Administration Suit—Power of Court to order 
conversion of immovable property into fund and 
to. order trustee todo whatis right and proper 

. with corpus. Ea l 
Im proceedings of the natureof administration pro- 

ceedings, the Court has the power to order con- 

version of immovable property into fund anil to order 
the trustee to do what is right and proper with the 
corpus.’ Ev@n ifthe Court fails to do so, it canin 
othex proceedings in the nature of administration, 
complete what is in the nature of administration by 
ordering conversion, SRIDHAR J EW v. MANINDRA K. 


MITTER * Cal. 473 
746 


Adverse possession. See Limitation 
Co-sharers—Haclusive possession by one, af 
adverse to others, ® 
Where the land is skamilat, jointly owned by all 
the village proprietors exclusive possession by one or 
two co-sharers, howsoever long, cannot confer any 
title on them. To acquire title by prescription, they 
Toust prove some overt act or acts amounting to the 


ouster of the -rest ofthe proprietary @ody for a 
period of more than 12 years. JWALA SINGH v 
JAGDISH SINGH Lah. 244 


———— Co-sharers—Name of some not entered in 
mutation regsiter—Possession of other co-sharers, 
if adverse to them. 

Where some of the co-sharers anter into possession 
under lawful title, namely, that of co-owners, their 
ossesgsion cannot be adverse to other co-sharerg. 
he iact that names of such other co-sharera have 
not been entered in the register of proprietary mutation, 
does not necessarily show thas the possession of the 
co-heirs was adverse to them. GULABCHANDSAG v. 
BASHIRUDDIN, Nag. 44 


Defendant claiming title from person other 
than plaintiff can set up adverse pessession. ` 

A defendant who claims title from a person other 
than the plaintiff is not estopped from pleading ad- 
verse possession in the alternative. Ram Ciaran SINGH 
v. CHUNNI LaL , Oudh 168 
Jagir— Person tn wrongful possession of 
jagir, if can establish title by adverse possession. 

Jagir is.an estate in immovable property and 
therefore a person in -possession can Successfully es- 
tablish title by prescription and adverse pogsession. 
PADMA Kumari Patro Mauaprviv, WANDA PADHAN ` 
` Pat. 208 
Mortgagor and mortgagee—Mortgagee’s noe 
session secured under foreclosure decree, whether 
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Adverse possession —conid. e 
adverse against mortgagor who is 
decrge. 

Whether mortgegee’s possession becomes adverse 
or not depends upon the nature of the right which 
the mortgagee asserts while entering into possession 
of the vortgaged property. If he enters into posses- 
sion pursuant ‘to the rights acquired by” him under 
the mortgage his possession will not be adverse. It 
is only when he takes possession in assertion of a 
right independently of the mortgage that his pos- 
sessiow will become adverse, 

A mortgages who obtains a decree for foreclosure 
on thobasis of his mortzage comes into xossession of 
the mortgaged property on the basis of his mortgage, 
His possession, in so far as it affects the party ex- 
cluded from the mortgage suit, would be that of a 
mortgagee, for the obvious reason that the foreclcsure 
edecres does not destroy his equity of redemption. 
QULABOHANDSAO v, BASHIRUDDIN Nag. 44 

——Non-payment of rent by tenant, if constitutes 

e ,adverse possession. . 

The principle that mere non-payment of rent does 
not amount to adverse possession, applies only when 
the person claiming adverse possession is a tenant, 
Ram CHARAN SINGH v. CHUNNI LAL Oudhk 168 
——— Onus—Suit by Government for pcssession 

of part of public street, in 1937—Government 

establishing its title to such land in 1871— Pos- 
session held followed title—Onus shifts on defend- 
ant to prove adverse possession. 

In @ suit instituted by the Govt, 
session of certain land, the title was proved to have 
vested in Govt. by reason of the fact that the land 
was part ofa public street, owned by Govt. in 187] : 

Held, that the onus shifted on to the defendant chal- 
lenging this title to prove that he has subse quently 
acquired a title by adverse possession. It was not 
necessary for Govt, to prove continued possession 
because in the circumstances of the cass possessicn 
followed title. Provixoz or PUNJAB D, ASA NAND 

Lah. T64 

Person in wrongful pessession of portion of 

estate—Time, when runs, . 
Where a person is in wrongful possession of por- 

tion of an estate time will begin to runfrom the data 

when the adverse possession begins irrespective of 
whether the rightful owner is in pcesession of the 
estate or not. It will mot merely run from the time 
when therightful owner may succeed in recovering 
the estate. The possession will be deemed to be 
adverse against the rightful owner of the-estate who- 
ever he may eventually turn ont to be. PADMA 

Kumari PATTO MAHADEVYI Y. NANDA PADHAN 

4 Pat. 208 

Plaintiff's suit for arrears of rent™ Defend- 

ant setting up adverse possession and found not to 
be tenant of plaintiff—Surt dismissed—D ef end- 
ant’s title becomes adverse. 

When the defendant sets up adverse title and it is 
decided that be was not atenant of the plaintifs and 
the plaintiffs’ suit is dismissed, the defendants’ title 
becoires adverse to the plaintiff, The plaintiffs can- 
rot say subsequently, “I get my rent all right and 
it matters title whether the defendant isa tenant or 
an under-proprieter.”’ A 
Where it is fourd that a person is in continuous 
pessession of some property for more than twelve 
years without any right whatever and that, although 
he dees not at any time make any openly avowed 
Claim of right to it, his actsand circumstances attend.” 
ing his possession clearly show that he had intended 
to hoki possession as of right claiming as a proprie- 
tor, he must be declared as having acquired title by 


not party to 





in 1937 for -pos- 
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Adverse possession—concld. 
adverse possession. Ram CHARAN SINGH vV, OKUNNI LAL 
Oudh 168 
___— Uniegistered gift by person in wrongful 
possession—Donee’s possession is adverse to donor 
as well, asthe rightful owner. 

Where a person in wrongful possession of property 
has transferrel it by™way of unregistered gift, the 
possession of the donee isadverse to the donor as well 
as to the rightful owner. PADMA Kumarr Patro 
MAHADENI v. NANDA PADHAN Pat. 203 
Allahabad High Court (General) Rules, 

Chap. XXI, rr. 22 and 23—"On the 

merits''—-Decision as tocourt-fee, whether “on the 

merits,” 

A decision as to whether a court-fee should be 
Rs. 10 or not, is not a decision ‘fon the merita” 
although if may give 11so to some measure of contest. 


SHIVA SHANKAR LAL SHARMA v. Rangr LAL 
Alu. 78f 
Appeal. See Decree 344S B 


. Arbitration—Award tssued—Jurigdiction of 
arbitrators, to re-write it. = 
Arbitrators become functus oficio, once they issue 

an award and they have no jurisdiction subsequently 

to re-write the original award. CHHATI DAL v. RAM 

CHARITER SAHU Pat. 87 

Assam Municipal Act (I of 1928), s. 254 

` — Prosecution under—ifeavy onus lies on prosecu- 
tion to show that accused is prostitute —Facts that 
accused is living in quarter of town inhabited by 
prostitutes, her name appearsin register of pros- 

‘titutes kept ina Thana and is maintained by a 

resident of town, donot make her prostitute so 

as to convict her under s. 254, 

In a prosecution under s. 254, Assam Municipal 
Act a heavy onus lies on the prosecution to prove 
that the accused person is actually a prostitute, 
within the meaning of sg. 3, Beng. Suppression of 
Immoral Traffic Act. The fact that the accused is 
residing in a quarter of the town ordinarily inhabit- 
ed by prostitutes or that her name appcaredin the 
register of prostitutes maintained at the Thana, 
especially ina case, in which *the person who ac- 
tually prepared the register has not been examined 
or the fact that she was maintained by a resident 
of the town, would not make her a prostitute so 
as to warrant a conviction under s. 254. CHAIRMAN 
DHUBRI MUNIOIPALITY v. KUMUDINI GANKA 

Cal. 546 

Bar Councils Act (XXXVIII of 1926), s. 
40 (1), (2)—VJurisdiction under Act, exercise of 
— Misconduct of purely professional character and 
misconduct which also lies within ambit of ceri- 
minal law-—Advocate charged with simple misap- 
propriation of money —Matter, when should be dealt 
with under s. 10. - 

The jurisdiction under the Bar Councils Act, 1926, 
is one which ought to be circumspectly exercised, 
It is true that the Act by s. 10(1) gives to the High 
Court @ very wide field of misconduct over which to 
axercise its jurisdiction, Its jurisdiction extends over 
“any Advocate of the High Court whom it finds 
guilty of professional or other misconduct.” Though 
it is true that a deliberate fraud of a criminal charac- 
ter committed on a client must necessarily amount 
to a professional mizconduct in an Advocate, it does 
not follow, that the special tribunal createl by the 
Bar Councils Act is one which ought necessarily to 
deal at any rate, in the first place, with every case 
in which an Advocate is charged with committing a 
fraud or. other crime in relation to his professional 
practice. A distinction should be drawn between that 
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Bar Councils Act—concld, 


species of misconduct which “is of a purely professional 
character and misconduct which alg» lies within the 
ambit of the criminal law. In the former cage, 4 
special tribunal. such as thit which is contemplated 
by the Bar Councils Act fs a proper one to deal exciu- 
sively with purely professional delinquencies. But 
whether it was the intention of the Act that a tribu- 
nal under jt should in all cases usurp the functions 
of a Crifhinal or Civil Court merely by reason of the 
accident of the psrsen complained against being an 
Advocate and the subject-matler of the complaint 
being a matter connected with his professional practice, 
is doubtful. In a simpfe case, such as a charge of mis- 
appropriation if is not to exercise the normal functions 
of a Criminal or Civil Court. To do so in eveyy 
case would, lay the jurisdiction of the Act open to 
grave abuse, This is a matter which should be 
dealt with under s. 10, Bar Courccils Act, , 1926, only 
after the complainant hastaken such steps, if any, 
as he may be advised to take to establish either the 
guilt of the practitioner in question in a Crfminal 
Court or his liability in a Civil Court. Should 
either of those proceedings bf taken and terminate 
in the framing of the charges levelled by the com- 
plainant against the Advocate in question, then it will 
be possible for him to approach the High Court again 
under the Bar Councils Act; Inthe matter of H, an 
ADYOCATE | AULJIGSB 
Bengal Cess Act (IX of 1880), s. 99— 
Notification under s. 99, nature of. 

The notification under s. 99, is not, @trictly speak- 
iag either an ‘order’ or an ‘injunction’, and, these 
expressions ordinarily connote an order or injunction 
passed by a Civil Court. MANINDRA CHANDRA ROY 
CHOUDHURY v. Gort BALLAY SEN (Cal. 691 

s. 99—Partition of estate attached under 
s.99—Zamindar, whether can prosecute his claim 
for rent in respect of porgion not attached, 

Quere.—Whether it 13 possibls for the zamindr 
to prosecute his claim with regard to that portion, 
of the rent whichis payable in respect of the tenure 
which is held under estates other than what was 
attached by the Collector under s. 99, Cess Act. 
MANINDRw CHANDRA Roy Cyoupnury v. GOPI BALLAV 
SEN Cal, 691 
__-S.99-—Publication of notification under 

s. 99 proved —Presumption that it was made in due 

compliance with provisions of law. 

When an Act prescribes certain things to be done 
before any liability attaches to any person in respect 
of any right or obligation, itis for the person, who 
alleges that the liability has been incurred, to prove 
that the thing prescribed by statute has actually been: 
done. 

Tt is true thatthe mere fact that the Collector dir:ct- 
əd the notification to be published under s. 99, Ben. 
Cess Act, could mot by itself justify the Court in pre- 
suming that te order was complied with, cr that the 
notification was published in the manner contemplated 
by law. But if the pablication was as a matter of 
fact made, s. 114, cl. (e) Evi. Act, would, entitle 
the Court to presume that the publication which was 
made was malde regularly and in due conformity with 
the provisions of the statute. MANINDRA CHANDRA Roy 
CHOUDHURY v. Gorr BALLAY SEN Cal. 691 
———— s. 99 -Zamindar, tf can sue for rent—. 

Notification under s. 99 not revrsked—Court, whe- 

ther can proceed with suit-and pass decree. É 

Section 99, Ben. Cess Act, which eacraaches upon. 
the ordinary réght of the landlords, must be constru-_ 
ed strictly and the prohibition need not be carried 
beyond the express words used in fhe section, It ig 
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Bengal Cess Act—coneld. 


open to the zamindar to institute a rent suit du:ing, 
the continuance of attachwent by the ‘Collector undor 
B. 99, but the Court cannot proceed with the suit and 
pass a decree in favour of the plaintiff so longas tle 
notiécation uncer s. 29, isnot revoked. MANINDRA 
CHANDRA Roy CHOUDHURY Ve GOPI BALLAV KEN 

Cal. G91 
Bengal Money-lenders Act (X of 1940), 

g. 31—S, 3l, whether opcrdt's on decrecs passed 

before Act. e 

There is no indication eitl.er in s. 31 or in other 
provisions of the Ben. Money-'enders Act to show that 
the Legislatureintended either expressly or by neces- 
sary implication to affect the rights cf a decree-holder 
to recover interest after decree in a mortgage suit 
passed before the commencement of the Act.® Tle 
words ‘‘shall......... allow any interest?’ in s. 31 indi: 
cate that the section was intended to operate on decrees 
to be passed after the Act. AccowRIE MUKHERJEE v. 
BAILENDRA MOHAN Dey Cal. 779 FB 
-~g§.84 (i) (@)—Mortgage decree passed 

befgre Act— If can be re-opened and amount ordered 

tobe paid by instalments. 

The provisiors of s. Ye (1) (b)(ii) do not apply to 
the mortgage decree passed before the Act. There is 
no other provision in the Act under which without 
re-opening the decree an order fir payment of the 
' decretal debt by instalments can be made, Hence as 
the mortgage decree passe before the Act cannot bee 
ra opened under the Act, the Court canrot oder the 
amount due under that decree to be paid by instal- 
ments. ACCOWRIE MUKHERJEE v. SAILENDRA Moran 
Dry . Cal. TTS F B 
ss. 36, 36 (6)—Appiication for relief 

under Act—Whether to be made to Court: which 

passed decree. 

The general scheme of s. 36, Ben. Money-lerders 
Act is that applications for relief should crdinarily be 
made tothe Court which passed the decree, which 
for obvious reasons is im a better position than some 
other Court to consider the extent to which relief 
should be granted. JOGENDRA Narain SINGH v. 
SOURENRA NARAIN SINHA Cal. 554 
——— s. 36 (1) (a) and (2) (d)—Power und r 

s. 36 (1) (2), when can be exercised—Court’s power 

under s. 36 (2) (d), if *can be invoked re-open 

decree under s. 36 (LY (a). 

Even if the word “transaction” in s. 36 (1) (a) is 
interpreted to include a decree that power can be ex- 
ercised only when the decree is to be re-cpened and 
accounts between the parties are to be taken. Hence, 
where no question of takirg accounts arises in the case 
the Court has no power to re open the decree under s. 26 
(1) (a). The power of the Court to order payment by 
instalments and thereby to give relief to the debtor 
under s. 36 (2) (d, cannet be invoked for re-opening the 
decree under s. 36 (1) (a) as that power can be exercis- 
ed only after the decree has been re-opened and nt 
before, ACCOWRIE MUKHERJEE v. SAILENDRA MOHAN 
DEY Cal. 779 FB 
—s. 86 (6)—Words “in resrcet of decree’ in 

s. 36 (6) (b`, meaning of- Appeal not from decree 

but from crders passed in execution proceedings— 

Jurisdiction of Appellate Court to entertain 

application for rcview within meaning of s. 36 (6) 

(a) (ii). l 

By using the words “in respect of a deeiee"” the 
Legislature merely intended to confer the pcwers 
under s. 36, Morey-lenders Act, upon an Appellate 
Court before which a decree of the nature referred to 
in cl. (2) of sub s. (6) of s. 36, is being questioned or 
challenged by way of a direct appeal” Hence an 
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Aprellate Court before which thereis no Hirect ap- 
peal from a decree but ohly an appeal from certain 
orders passed in execution proceedings, has no juris- 
dictio to deal withthe application which is filed as 
an application for review within the meaning of 
= 36 (6) (a) (12), JoGENDRA NARAIN SINGH v. SOURENDRA 
NARAIN SINHA Cal. 554 
Bengal Patni Regulation (VIII ôf 1819), 
S. 14—Auction-purchaser, if bound to apply to 
Collector fcr rejund of surplus of sale proceeds. 
The auction-purchaser is entitled to look to the 
zamingar for indemnity. Where there is a surplus in 
the sale proceeds theaucti n-purchaser is not bound to 


" apply to the Collector for refund of the surplus after 


the reversal of the patni sale. Pisoy CHAND MAHATAB 
vy. OFFICIAL TRUSTEE OF BENGAL Cal. 423 
S. 14 Reversal of s1le—Auction-purchaser, 
if entitled to rent paid by him ts zamindar for 
period Letween date of sale and date of its reversal, 
© with interest, , 

Ey his purcheseat the sale of the patni talug held 
under the Regulation the auction-purchaser acquires 
the paini talug and the relationship cf landlord and 
tenant is created between him and the zamindar. On 
the reversal cf the sale at the suit instituted in the 
Civil Courts under s, 14 either by the defaulting 
patnidar or by any person deriving an interest from 
the latter which would be affected by the sale the 
Telationstip cf landlord and tenant between the zamin- 
dar and auction: purchaser does not cease as from the 
date of such reversal. The legal effect of such a decree 
made by the Civil Couitisasif the sale bad never 
been held. The right of the defaulting patnidar 
continues in such a case as from before as if the sale 
had never been held. It is he and heonly who is liable 
to pay patni rent to the zaminaar for that period. The 
auction-purchaser at a sale subsequently reversed in a 
suit instituted under s. 14 is to be considered never to’ 
have been a tenant of the zamindar. The zamindar 
is not entitleito retain after the reversal of the sale 
the money which he, the auction- purchaser had paid to 
him as rent for the period intervening between the date 
of the sale under the Regulation, to be more precise 
between the date faom which the sale takes effect 
under the Regulation and the date when it is reversed 
by the Civil Court, and the retention of the said 
money by the zamindar after the reversal of the sale 
18 itself the loss to the auction-purchaser sucb retention 
being of another’s the aucbion-purchaser’s money. The 
measure of that loss must be the amount paid by the 
auction-purchaser ta the zamindar and retained by 
him together with interest at a reasonabic rate from 
the date of payment till repayment, for unless interest 
is paid there wouldmot be full icdemnity to the auction- 
purchaser, The zamindar cannot, answer the auction- 
purchaser's claim for refund with interest of the money 
which had been paid asrent to him by setting up the 
plea that the former would in the suit for mesne 
pr fits by the defaulting patnidar be entitled to sat 
off the balance of the sum, in case the sum of money 
paid to the zamindar as rent falls short of the 
collections mada by him, the auction-pirchaser, from 
the pitnifmahkul. Bisoy CHAND MAHATAD v, OFFICIAL 
TRUSTEE oF BENGAL Cal. 423 
Bengal Public Gambling Act (Il of 1867), 

ss. 5, 6- Issue of warrant under s. 5—Require- 

ments of —Presumption under s. 6, when arises— 

Warrant under s. 5 illegal—Presumption under 

s. 6 cannot be drawn in respect of instruments of 

gaming found on premises searched “under such 

warrant. 

In view of the terms of s,5 of the Ben, Public 
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Gambling Act, it is not legal to issue a warrant under 
this section, if the Magistrate concerned merely has 
reason to believe that a house is used for cotton gam- 
bling, or indeed f.r any cther kind of gamblirg as 
such. According to s. 5, the Magistrate must upon 
credible informati2n, and after such inquiry as he 
may think necessary, have reason te believe th.t such 
house is used &s a common gaming house,’nr, in other 
words, as a house which is used by its owner or 
occupier for the purp2ss of waking profit out of 
gambling transactions, which take place therein, and 
it is only if tne houss has been entered, or seaeched 
under a warrant, properly and validly issued, under 
the provisions of s. 5 that the presumption which is 
raised under s. 6 can arise. The warrants issued 
under s. 5, are illegal, Where they do not indicate 
that the Magistrate had any reason to believe that the 
touses which he directed to be searched were used 
as common gaming-houses. 
open to the Court to draw any presamption under s. 6 
of the Act in respect of the instruments of gaming 
which were found onthe premises. JITENDRA BHUSA 

Das v. EMPEROR i Cal. 


Bengal Tenancy Act (VIII pf 1885), 
S. 26-E — Confirmation of sale— Application, 
if necessary—Decree-holder aution purchaser, 
applying for confirmaiton of sale—Court's order 
directing him to depesit landlord's fees—Appli- 
cation rejected on non-compliance with order— 
Procedure under s.26-E not followed but execu- 
tion case dismissed on full satisfactton—Applicant, 
if can make another application for confirmation 
of sale. 

Section 26-E, Ben. Ten. Act as it stood prior to 
the amendment of 1938, nowhere laid down that in ap- 
plication was necessary for confirmation of the sale of 
an occupancy holding. 

The decree-holder aution-purchaser made another 
application for confirmation of the sale, the executing 
Court mace an order directing him to deposit the land- 
lord’s fees within seven days from that date and as 
there was no compliance with that order the Court rs- 
jecte] the application. The Court lid not f.llow the 
procedure in sub-s. (3) of s. 26 E and did not direct a 
forfeiture of ths purchase money and a resale of the 
property and the execution case itself was dismissed on 
full satisfaction : 

Held, that the sale must be treated to be still sub- 
sisting and as there is no period of limitation within 
which an application for confirmation of sale could he 
made by the decree-holder, it was still open to the 
decree-holder to make another application fcr confirma- 
tion of the sale. MANDI Mia v. SEKANDER MEA 

Cal. 708 


5, 26-E—Sale prior to amendment of Act 
in 1938—Landlord’s right and procedure to enforce 
at under s. 26-H of old Act are preserved. 

When the repealing enactment repeals a substantive 
right as well as the procedure by whith the right was 
enforced, in such cases if the right is saved in respect 
of any transaction which was completed prior tothe 
introduction of the Act, the remedies in respect of 
such rights are also saved under s, 8, Ren. General 
Clauses Act. 

In case of a sale held prior to the amendment of the 
Ben. Ten. Act in 1938, the substantive right 62 recover 
the landlord’s fee is preserved as also the procedure 
laid down ins, 26-E for the enforcement of the right 
and the auction-purchaser is, therefore, bound to pay the 
“Jandlord's fee before asking for the confirmation of the 
sale. MANDI Mra v. SEKANDER MEA Cal. 708 
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2 — S. 26-E—Time limit for payment of land- 


lord's fezs. 

There is no time limit prescribed by s. 26-15, Ban. 
Ten. Act for the payment of the landlord’s fees. Fhe 
Court can indeed specify pe tims within which the 
fees have got to ba paid and in default can forfeit the 
purcAnse money and direct a resale, but sò long as it 
is not done, ths money ĉan be deposited. MANDI Ma 
v. SEKANDER Yra Cal. 708 

s. 29—A pplicability of to suit for assess- 

ment of fair rent. ° 

In 4 suit for assessment’ of fair rent, s. 29, Ben, Ten. 
Act, cannot have any application, GoraL. CHANDRA 
CHANDA V. DWARIKA NATH BEPARI Cal. 864 
——- SS. 85-A, 195 (e) as amended by 

Act (VI of 1938) Putni tenure—Surrender— 

Fractional putnidar cannot surrender undivided 

share unless his co-shurers also join. 

Even ifs. 85-.\, Ben. Ten, Act would apply %o a 
putni tenure, it could not possibly en'itle a fractional 
putnidar to surrender his undivided share in the tgluq 


e unless his co sharers also join with him. Nitya RANJAN 
MUKHERJEE v. NIRANJAN CHANDRA 


Cal. 79 
— SS. 85-A, 195 (e) as (amended by 
Act VI of 1938)—S.85-A is incompatible with 
incidenis of putni—Tt cannot be applied to putni 

tenure in view of s. 199 (e). 

The provision of s. 5- 4, Ben. Ten. Act, does affect 
‘dnd militate against the provisions of the putni re» 
gulation as contained in ss. 2and 3 of Regn VIII of 
1819. The putni is essentially a tenure in, perpetuity 
with a rent fixed for ever and its incidents are to be 
regulated by agreement between the parties. It does 
not, therefore, lie with one of the parties, to put aa 
end to it without the consent of the other even though 
the surrender takes place through the intervention of 
a Court of Law. Hence the provision for surrender as 
contained in s. 89-A of the Act is totally incompatible 
with and contrary to the essentml incidents of a putni 
a3 laid down inthe Regulation, and in view of ths 
provision of s. 195 (e) it cannot be made applicable to 
a putni tenure, Nitya RANJAN MOHKERJEE v. NIRAN- 
JAN CHANDRA Cal. 79 

s.86-A—Whether retrospective—If merely 
lays down® rule of evidenct—Ahbatement of rent 

alone, whether surrender. t 

Section 83-A is not retrospective. The section creates 
a rule of evidence which is so strong that it almost 
amounts to conclusive proof. The words “his ten- 
ancy and rights therein shall bs extinguished”, mere- 
ly empasise the effect of the surrender. The actual 
abitement of rent alone is not sufficient to justify any 
infarence of surrender and does not autimatically take 
away the tenant’s rights. GopaL VAKTA v. GopaL 
MUNSILI Cal. 450 
—— — S. 182—Acquisition of status of occupancy 

raiyat in contiguous village by homestead tenant— 

Tenant acquires right of raiyat with respect to his 

homestead. 

‘Thecontracsual right of the landlord in respect of a 
homestead tenancy is taken away by the subsequent 
acquisition of the status of an occupancy raiyat by the 
tenant in the same or contiguous village and the tenant 
acquires the right of an occupancy ratyat in his 
homestead. ANANTAMONI Dast v. BHOLA NATH Manna 

| Cal. 870 
— — 8.195 (e) (as amended by Act VI 
of 1938). See Bengal Tenancy Act, 1885, s. mae 
a 
—_——— s. 195 (e) as (amended by Act VI 
of 1938)—S? 195 (e), meaning of. 
Section 195 (e), Ben. Ten, Act means that the pro- 
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visions of the Ben. Ten. Act cannot override or inter- 
fere with the provisions of the putni law as contain- 
ed @& Regn. VIIT of 1819, or any other enactment 
though on matters on whigh the putni regniation is 
silent the Ben. Ten. Act may furnish the rules of sub- 
stantive law or procedure by way of supplemeft to 
tlee putni law. NITYA RANJAMN MUKHERJEE v, NIRAN- 
JAN CHANDRA e , Cal. 79 
Berar Land Revenue Code, 1928, ss. 173, 

482— Joint Hirdu famil} of father and minor 

sons—Sale by father—Minor song, if can pre-empt 

— Addition of son’s namedy father to sale-deed es 

whether makes son vendor. 

Where afather who is the manager of a j.inteHindu 
family consisting of himself and minor sons, sell 
property, cne ci the sons has right to preempt under 
the provis‘ons of the Berar Land Revenue Code. The 


meré fact that the father added the minor son’s name , 


to the sale deed does not make the minor a vender. 
DAMODHAR NARAYAN Kounpr ~v. NARAYAN GANGAJI 
MANKAR 
Bihar Money-legders Act (III of 19388), 

S. 7—Relief granted to enforce earlier Londs — 

S.7, if applies to claim on those bonds. 

Where the plaintiffs are being granted a relief to 
enforce the earlier bonds also and the Court passes a 
decree to enforce these earlier bonds asa part of the 
relief given to the plaintifis to enforce their mortgagé 
bonds. 7, Money-lenders Act is applicable tu the claim 
onthe old bonds. TIKA Sao v, HARI LAL Pat. 428 
Bihar oney-lenders (Regulation of 

Transactions) Act (VII of 1939), s 2(f)} 

Mortgage created by security bond ts not mortgage 

to secure loan. 

Alcrtgage created by the security bond is not a mort- 
gage to secure a loan as defined by the Bihar Money- 
lenders Act. BHULAN PRASAD Sixncuv. Rup Narain 
SINGH ° Pat. 664 

ss. 8, 18— Act, if trespasses upon enactment 

connected with Item No. 38, Sch. VIL, List I, 

Government of India Act, 1935, (20 & 26 Geo. V, 

Ch. 42)—Nature of legislation, contemplated by 

“Ranking business’—S, 13, wf trespasses upon 

rights of Central Legislature. e 

The legislation contemplated under Item No. 38 
of Sch. VII, List I (“Banking”) is of the type which is 
to be found in the Imperial Bank of India Act, 1920, 
or the Reserve Bank of India Act, 1934, which deal 
with the establishment of the Bank, the nature of.the 
business carıied on by the Bank and the way in which 
a bank can be wound up. ‘‘Money-lend:ng’”’ has been 
mentioned in these two enactments as a part of the 
business of the Bank. These two enactments do not 
show the terms and conditions on which the money- 
leding business has to be transacted. Tke Bihar 
Money-lendsrs Act does not enact anything in the 
nature of the enactments mentioned abo e. Money- 
lending by itself comes clearly under Iten No. 27 of 
the Second List of Sch. VII. Section 13 the Bihar 
Money-lenders Act cannot be sail to be legislatio1 con- 
nected with ‘‘theconduct of banking business by cor- 
porati.ns, ect.’’ and, therefore, it cannot be said to 
have trespassed upon the rights of the Cential Legisla- 
ture. Money-lending is only a part of the business of 
the Bank, and, therefore, any legislation with regard to 
money-lending cannot be said to be enactment in econ- 
nection with the conduct of banking business. The 
mere fact that a decrecas contemplated by s. 13, for 
the recovery of the money advanced may, in the ordi- 
nary course of its business, be obtainad by a Bank 
registered under the Indian Companies Act, cannct 
make the Act relating to the conduct of “banking 
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busingss by a corporation.’’ In order to succeed on 
this print it ie incumbent on the decree-holder Bank to 
point to some prevision in the law relatlng to banking 
and to show that there was a conflict betiveen it and 
this enactment of the Provineial I egislature. DEBAB- 
RATA BANERJEE v. BANK OF BEHAR, Lrp.” Pat. 469 
Bihar Private Irrigation Works Act (V of 

1922), ss. 5, 42 (A)—Owner of culturable field 

refusing permission for earth to be duy from his 

fiekl and preventing it from being taken—Whether 
offence under Act. 

Section 5, Bihar Private Irrigation Act does not in 
terms authorize the invasion of any private rights and 
presumably it is intended that the person executing the 
work should obtain the consent of those from whom he 
requires permission t> take earth from their lands and 
other similar facilities. Where the Sub Divisional 
Officer exercising the powers of a Collector under the 
Act has ordered the repair of an iirigation system, the 

‘der dces not carry with it any right to take away 
property belonging to private persons and no offence is 
committed by those presons in refusing permission for 
earth to Le dêg from tLeir calturable tieid and in pre- 
venting the earth from being taken. BHAROSA SINGH 
v. KANLA PATI PANDEY Pat. 260 
Bihar Restoration of Bakasht Lands and 

Reduction of Arrears of Rent Act (IX of 

1938), ss. 15, 20—Landlord cannot recever in 

excess of rate allowed by Rent Reduction Oficer. 

The power ofthe Ccurt ta set sales aside cannot be 
corfied to specific provisions. Ifthe Act says that the 
landlord shall not in an execution proceeding be en- 
titled torecover fromthe raiyat ariears of rent at a 
higher rate than that allowed by the Rent Reduction 
Officer, the executing Court is bound to limit the 
execution to the am.unt permissible under the section 
and to set aside and disregard any pending execution 
for a larger amount. P. C. LAL CHOUDHURY v BILTo 
MAHTO Pat. 480 
——— ss, 15, 20—Rent of occupancy holding 

reduced under s. 112-A (1) (d) Bihar Tenancy Act 

(VIII of 1934)-"Sale held—Sale, if must be con- 

firmed, 

Reading ss. 15 and £0, of Bihar Restoration of 
Bakasht Lards and Reduction of Arrears of Re:.t Act 
of 1938 together it would seem that where the rent of 
an cecupany holding has been reducel under cl. (d) 
of s. 112-A (l)of the Bihar Ten. Act, the landlord shal] 
not even in an execution proceeding be entitled to 
recover from the raiyat any arrears of rent in excess of 
the rate allowed by the Rent Reduction Officer. The 
facts that the sections do not say what is to happen 
if a sale las taken place, and (2) ne limitation has been 
provided fer such applications are not sufficient to 
entitle one tə hold that the sections do not contemplate 
applications after the execution sale, Ixecution pro- 
ceedings do not come toan end with such sales, and it 
i;a part of the execution proceeding to confirm the 
sale in due course. Thatzs.15 (a) does not say what 
is to happen if a sale has taken place is no reason for 
confining its operation to stages of execition proceedings 
previous to the sale, for ifthe landlord is nwt to been- 
titled to recover anything in excess of the reduced rents 
whether in a suit or in excention proceedings, the 
decretal amount will have tobe scaled down if execu- 
ticn proceedings be pending, and execution for the 
larger amount already decreed will necessarily fail. 
On the terms or s. 15, read with s. 20, it is impossi- 
ble to refuse relief to the judgment-debtor after he 
has obtained a reduction of rent from the proper 
authorifies merely on the ground that the execution sale 
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has already taken place—p:ovidel of course that the 
execution proceeding js still pending. The contention 
that no p2riod of limitation has been provided for 
applicationg under s. 15.a) and that, therefore, ss. 15 
and 20 will not apply after sale, has little force, as 
civil and criminal revisions, under s. 115 ‘of the Civil 
P. C. and s. 43) of the Criminal P. C., are also not 
governed by any statutory provisions regarding limita- 
tion; and, the mere fact that there is a limitation of 
30 days from the sale for applications under s. W4 of 
the Bihar Ten Act anda similar period of limitation 
for applications under O. XX, r. 90 of the Civil P. C., 
has, little bearing on the applicability or otherwise, of 
s. 15 (a) to what may be called a post-sale stage of 
execution. P. C. Lat CHOUDHURY v. Bitto MAHTO 
Pat. 490 
Bihar Tenancy Act (VIII of 1934), s. 26-A 

—Under raiyat having occupancy right in land if 

can transfer that land without his landlord’s con- 

sent. 6 

The right of transfer of occupancy holdings coñ- 
ferred by s. 26-A, Bihar Ten. Act, on evey raiyat does 
not enable and under-ratyai having an eccupany right 
in land totransfer that land without his landlord’s 
consent. It was the intention of the Legislature to leave 
the interest of an under-ratyat non-transferable as 
it was before the passing of the amendment in 1938, 
ABBAS Kuan v. MOHAMMAD HUSSAIN Pat. 866 
Bihar Tenancy Act (VIII of 1885), s. 

48-A as amended by Act (XI of 1933) 

—S.48-A is retrospective and applies to pending 

actions —Ohject of s. 48-A. 

Section 48-A, Bihar Teh. Act, is retrospective in its 
operation and applies to pending actions. The re- 
trospective effect is In no way affected by s. 292, 
Govt. of India Act. The object of the section is to 
quiet titles which are more than twelvo years old, 
and tò ensure that if during thease twelve years the 
under-raiyats have not been ejected, they shall have 
the right to remain on the land as if they were oc- 
cupancy tenants. BHAGWATI PERSAD ~v. SAHADEO 
UPADHAYA . Pat. 389 
Bombay City Police Act (IV of 1902), s. 

45 —Riot tax is not a Municipal tax in sense of 

its benefit being retained by Municipality. 

The riot tax is not a Municipal taxin the sense 
of a tax, the benefit of which is retained by the 
Municipality. MANOHERJI PALLONJI v. DINBAI NUSSER- 
WANJI Bom. 517 
Bombay High Court (Appellate Side) 

Rules, Part. II, rr. 5, 10, Appendix E— 

Party appearing in appellate side by attorney in- 

structing an Advocate on original side—Attorneys’ 

costs Bo be taxed on scule allow d by Appendix H. 

It is verycommon for parties tə appear in appel- 
late side matters by an attorney instructing an Advo- 
cate on the original side, and it cannot be said that 
in such an event no cosis are payable by the un- 
successful party either to the attorney or to the 
Advceeats. The practice in the cffice is to tax the 
costs of the altorney on the scale allowed by Appendix 
li to tle Appellate Side Rules of the Bombay High 


Court by analogy t> that Appendix. Dossannoy 
JAMSHETJI © [SDULII Bom. 387 
——-—— P., 130. See Costs. 894 


Bombay Land Revenue Code (Act V of 
1879), s. 37—S. 37 saves Common Law rights 
existing at date when it came into force. 
section 37, Bom. Land Revenue Code saves the 

Common law rights cf private perscus which exist- 

ed at the date when it came into force. NARIAR- 
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SINGJI ISHVARSINGJI v. SECRETARY OF STATE 


Bom. 640 
ma Ss. 37—Words “which are......... individyal” 
and “except in so far. sa... established’ refer to 
all previous expresstons. NA 
lês words ‘‘whichare not tie propeity of indivi- 
dual,” etc., ins. 37, Bom. Land Kevenue Coge 
refer not only. to “all lands wherever situated’ but 
also to afl the previous expressions. The words 
“which: are not, the “rsperty of Individuls,’’ cte., 
would, therefore, apply to roads, bridges, beds of the 
esea, lakes, tanks, etc. The words ‘except in so far 
as any rights of such persons may be established” 
will «jso similarly govern all tha previous expres- 
sions and not merely lands. NARHARSINGJI ISHAVR¢ 
SINGJI V. SEGRETARY OF STATE Bom. 640 
———— ss. 48, 50—Roads, whether vest in Local 
Board merely because they are repaired by Beard. 
As tothe roads which wereonly repaired by the 
Local Board, there is nothing in the Bom. Lccal 


e Boards Act to vest the ownership of them if the 


Local Board. Such power to repair a private road 
might be implied in s. 90, cl. (aò, of that Act. 
NARHARSINGJI ISHYVARSINGJI V. SECRETARY CF STATE 

; Bom. 640 
Bombay Municipal Boroughs Act (XVIII 

1925), ss. GSand 73, 90, 186,58 (j)— 
* Object for which fee is levied, whether determi- 

native factor in observing formalities for the 
levy—Formalities gone wto—Levying of license 
fees for traders in charcoal and f@ewocd with 
object of supplementing income for educational 
purposes—Action held n t illegal or irregular. 

The object for which afeeor tax is levied bya 
public body would not serve necessarily as a guide 
for saying whether an impositionis a “fee” or “tax”. 
Nor would it be determinative factor iu observing 
the formality for the levy. elf the bye-laws ofthe ` 
Municipality require a licenseto carry on a particular 
trade or business and the Municipality frames a rule pres- 
cribing a fes for granting such a license,and it is not 
proved that it is unreasonable, the levy in the case of the 
traders in firewood and charcoal would be legitimate 
and must @e upheld notwithstanding the fact that 
the Municipality before making the rule had in a 
public notification indicated that the object of it was 
to supplement income for educational purpo:es. Fur- 
ther the Municipality has got powers to set apart 
the Municipal fund, for any purpesa under s. 65, 
Bom. Municipal Boroughs Act and s. 73 does not 
stand in the way of such action because s. 73 does 
not say that the liability for education must be 
met wholly out of the special education tax. SORABJI 
HorMASJI LAKDAVALA v. Broach Borouau Monic- 
PALITY Bom. 954 
Ss ss. 90, 58 (j), 186—No bre-law that 

license should be taken for particular trade—Rule 

framed regarding amount of licensz fee for such 
irade—Omission to pay such fees, if punishable. 

The question of charging license fee must arise 
when a licenseis granted. Anda license cculd only 
be granted if the law requires the license to be 
granted. Hence in the absence cf any bye-law in 
that respect, there would be no obligation to take out 
a license. The Municipality in order to fortify its 
right to levy afeefrom the trader has first to make 
a by-law insistitg upon a license and then framea 
rule prescribing a fee under s. 58(j)cfthe Act. It 
will not be sufficient to rely upon s. 90 in the 
absence of a by-law for, obviously the pafty ‘need 
not takeout a license, and there would be uo power 
in the Municipality to punish him for that omissicn, 
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SORABJI HORMASJI LAKDAYALA v. Broach BOROUGH 
MUNICIPALITY Bom. T54 
—_*@ sa 1288 (7) and (5)—Prosecution under 

s. 123(7)—Burden is ow accused to show that he 

comes within terms of s. 123 (5) and is relgeved 

of the liability under s. 123 (7). 
eIn the ease of a prosecution under s. 123 (7), 
Bom, Municipal Boroughs Act, having regasd to s. 100, 
Evi. Act, the burden is upon the accused, who relies 
upon the permission given to him by sub-s. (9) of 
s. 123 to prove that he comes within the terms of 
that ‘sub-section, and is thereby relieved of the lia- 
bility which is otherwise upon him under subss. (7). 
It isẹ general provision which imposes the ‘burden 
tf bringing himself within an exception upon the 
persen who relies upon the exception, and there is 
no distinction between a case in which the excep- 
tion*is contained in the body of the Statute imposing 
the prohibition and a cass in which itis not soin- 
cluded. EMPEROR v. DAHYABHAI Bom. 825 
Burma Habitual Offenders Restriction 

Act (II of 18019 repealed by Burma 

Act I of 1986), ss. 18, 12 -Restriction order 

under s. 18 passed against offender in 1933 for 

three years—Offender so repeatedly violating 

order that period mot expiring on May 19, 1989— 

Act repealed in 1936—On May 19, 1939 offender 

again violating order and convicted under s. 18 

—Conviction held legal by reason of s. 9 (0) and 

{e), Genergl Clauses Act (Burma) (X of 1897)— 

Offenders’ right under s. 12 held also survived 

appeal. f 

An order was passed in 1933 against an ofender 
under the Burma Habitual Offenders Restriction Act, 
1919, restricting him to a certain place for three 
years but he so repeatedly violated the restriction 
order that by s. 18 (2), the period of three years 
had not expired on Md 19, 1939. In fact however 
the Habitual Offenders Restriction Act was wholly 
repealed by Burma Act I cf 1936 as from mid- 
night of April 24/25, 1936. Thelast mentioned Act 
contained no saving or explanatory clause. On May, 
19, 1939, the offender again absented himeelf from 
the restricted placa wfthout a pass, asd result of 
whichon August 5, 1940, he was charged with an 
offence under 6. 18 and convicted : 

Held, that the conviction waslegal by reason of s. 9 
(c) and (e), Burma General Clauses Act. 

Held, further that as restriction wasan ‘‘obliga- 
tion” which survived the repeal, so did the “right” 
of the restricted person to invite the District Magistrate 
to exercise his powers under s. 12 and thecase was fit 
one for the exercise of powers under s. 12. THE 
Kine v. BASU MEAR Rang. 437 
Burma Prevention of Crime (Young 

Offenders) Act (III of 1930), s. 17. See 

Railways Act, 1890, s, 112 4 
Burma Tenancy Act (V of 1939), s. 25— 

Applicution presented beyond limitation —It must 
~be received and dismissed, 

An application under s. 25, Burma Ten. Act is no 
less an application because it is presented to the 
Court after the time allowed by law. In sach a case 
the Court must receive it and dismiss it on the ground 
that itis barred by time. U BAGAN? U Ya 

Rang. 551 
Burma Tenancy Ordinance (1940), ss. 6 

(8), 9—Final order passed under s. 6 (3)—No ap- 

peal preferred under s. 9—Applicatton for writ of 

certiorari does not lie. 

Itis settled law that if a petitioner fora writ of 
certiorari has another cartain and sufficient remedy 
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open to him, he is not entitled tothe benefit of the 
extraordinary remedy by writ. Hence, where the right 
of appeal provided by s 9, Burma Ten. Ordinance 
is nob exercised after the passing of the final order 
under s. 6 (3), no application lies to the High Court 
fora writ of certiorari. U BASAN v. @ Ya 

. Rang. 551 
Burmese Buddhist Law—Partition—Suit for 

— Entire estate in whosoever hands it may be, must 

be _ ineluded —Co owners—Property originally of 

parents—Whether proof that children hold it as 
co-owner—Co-ownership, tf can be presumed from 
absence of partition. 

Obtter.— Under Rurmese Buddhist Law when it is 
desired. to partitionan estate, the whole of that estate 
ought to be included in the prayerof partition in who. 
soever hands it may bo. The fact that the property 


ebelonged originally to their parents does not in itself 


prove thatthe children hold it as co-owners. But 
such may be presumed from the fact that after the 


*death of the parents there was no partition of the 


estate but the brothers continued to live together in 

the same house, Maune Po Haine v. Po Nyt 
Rang. 234 

C. P. Debt Conciliation Act (II of 1983), 

8.2 (e)—Dezree for arrears of theka jama—If 

debt recoverable as land revenue~—Such debt if 

excluded from jurisdiction of Board—C. P. Land 

Revenue Act (IT of 1917), s 157. 

The words ‘‘recoverable as an arrear of land reve- 
nue” should be given their ordinary Inglish meaning, 
that is to say, t> treat them as worls of description 
deseribing what could conceivebly happen. Looked at 
from this point of view, the definition means that if 
the debt could be recovered in conceivable circum- 
stances as an arrear of land revenue, then it is exclud- 
ed from the definition. Coursfare not then to look 
to the point of time, or to the remedy but to the nature 
of the debt, and that is what, the definition aims at, 
Looked at from that point of view, is clear, that a 
decree for arrears of theka jima fallas within the 
exclusion though under s. 157, C. P. Land Revenue 
Act, it is recoverable as arrears of land revenue, 
provided, certain steps area taken and provided, they 
are taken within certain time. It follows that the 
Debt Conciliation Officer has no power so iiclude it 
within the purview of his proceslings. Patra HAR- 
CHARANLAL V, HIRDESINGH Ju Dro Nag. 522 


C. P. Land Revenue Act (II of 1917), 
s, 157. See ©. P. Debt Conciliation Act, 1933, 
s. 2(e) 522 

C. P. Money-lenders Act (XIII of 1934)— 
Burden of proving that creditor is money-lender 
[les on person seeking to take advantag: of Act, 
The CO. P. Money lenders Act only applies to money- 

lenders and therefore before it can be applied it must 

be shown by the person seeking to apply it and seeking 
to take advantage of its provisions that the eraditor 

is a money-lender. DITARAM V. BAJYA Nag. 463 

“Money lender” — Isolated act of money- 
lending, whether makes verson ‘money-lender. 

The word ‘regular’ in the definition of a ‘‘money- 
lender” inthe ©. P. Money-lender3s Act shows that 
the person must have been in the habit of advancing 
loans to other persons as a matter of regular business. 
An isolated Act of monay-lending does not constitute 
a regular c2urss of business. If isan act of business, 
but not necessarily an act done inthe regular course 
of business. SITARAM v. BAJYA Nag. 463 


C. P. Municipalities Act (II of 1922), 
5.83 (2)—Commiissioner, if can make reference. 
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The Commissioner is competent to hear thegppeal 
from an order of the Deputy Commissioner. Con- 
sequently he must be deemed to have the same powers 
as are conferred on tne Deputy Commissioner under 
s. 83 of the C. P. Municipalities Act as an appeal is 
only a continuation of the original prodeedings. The 
Commissioner, therefore, is ectitled to make a refer- 
ence under s. 83 (2). Nagpur ELECTRICAL LIGHT 4 
POWER Co. LTD. v. NAGPUR MUNIOIFAL COMMITTEE 

Nag. 147 

-——S. 179 (1), (bÞ-1)—Byz-law under, by Bina 

* Munictpality—Bye-law No. 11—Buyers to satesfy 

themselves as to quality of commodities before they 

are put to auction—Bye law h li not ultra vires as 
being in restraint of trade and unreasonable. 

The chief feature of the market mentioned in s. 179 
(i) (b-1), C. P. Municipalities Act is the putting ug 
of grain to auction, and rules regulating thes? auctions 
thereby regulate the use of the market. Such rues, 
if wisely frame1, afford salutary protection to sellers 
and purchasers alike and secure stability in trading 
- and avoid needless disputes. No doubt, the bye-laws 
must be reasonable and not repugnanteto the general 
law. Rules and bye-laws made under statutory 
powers enforceable py penalties must, on. pain of 
invalidity, be not unreasonab’e, nor in excess of the 
statutory power authorising them, nor repugnant to 
that statute or to the general principles of law. Courts 
of Justice are slow to condemn Municipal bye laws as 
invalid, on the suppssed ground of unreasonableness. 
and support them if possible by a ‘benevolent’ inter- 
pretation, crediting those wh? have to administer them 
with-an intention to dò so in a reasonable manner, 
and with being the best Judges whether .a particular 
bye-law is reguired in their district or not. 

If a bye-law can be divided,one part may be rejected 
as bad. while the rest may be held to be good. 

The bye-law No. 11 framed under s. 179(1) (6-1) 
by Bina Municipality which was alleged to be ultra 
vires was as follows: “Buyers shall satisfy themselves 
as to the quality of any commodities before these are 
put to auction, They shall not Beallowed to cancel 
any purchase on the ground that they had notin- 
spected the commodities or commodities were not up to 
sample”; P : 

Held, that the first rule applicable to purchase of a 
specific article is that of ‘caveat emptor.’ According 
to s. 16 (2) of the Sale of Goods Act there i3 an 
implied condition that the goods shall be of merchantable 
quality but with the important proviso that if the 
buyer has examined the goods there shall be no 
impliel condition as regarus dpfec’s which such 
examination ought to have revealed. It would be 
just th® same if he had an opportunity of examining 
and did not take advantage of it. Thus, the bye-law 
under examination in no way goes against the general 
rule of contract or the provisions of the Sale of Goods 
Act. On the contrary it simply. emphasizes them. 
Nor couid it be said that such a provision . hampers 
trade. On the contrary it should help trade by 
introducing certainty into dealings and making people 
careful and avoiding subsequent futile disputes. 
Consequently the bye-law was not ultra vires, PRO- 
VINGIAL GOVERNMENT, CENTRAL PROVINCES & BERAR v. 
NEMIGHAND . Nag. 869 
C. P. Reduction of Interest Act (XXXII of 

.14936)—Applicability—Act in forc> when suit 

in progress but repealed. before judgment— Pro- 
, visions of Act cannot be applied. 

Before a Court can act under the provisions .of the 
Act; that is to say, before if can enforce the prohibi- 
tion contained therein, the Act must be in force, 
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- Where, therefore, the Reduction of Interest Act was 
in force when the suit was in progress but was re- 
pealed before the trial Cougt gave its judgment and the 
ourt applied the prov‘sions of the Act: - 

Feld, that the Court was wrong in resorting to the 
provisions of the 4ct. SITARAM v. Basya Nag.463 
Cc. . P. [panes Act (I of 1920), ss. 

18, 10 (c)—Lambardar omitting to apply 

under s. 13 for ossession of occupancy hold- 

ing surrendered by tenant to his co-sharer—Whe- 
ther can suchisco-gharer in Civil Court for jotnt 
possession of holding. 

A lembardar who omitted to apply under ẹ 13 of 
the C. P. Ten Act, for possession of an occupaney 
holding surrendered by the tenant to his co-sharer, can 
sue his co sharer in the Civil Court for joint possession 
of the holding, because when a ltambardar. suas his 
co-sharer inthe Civil Court for joint possession of the 
holding he isso suing asaco-sharer, which he, may 
do in spite of the fact that he could as la nbardar-sue 
to set aside the transfer under s.13of the Ten. Act 
and claim to be put into exclusive possession of the 
whole holding on behalf of the proprietary body. 
GANPATI Koruu v. SAKHARAM DAULAT Nag. 869 
Se 25—Alienation by permanent lease of 

khuikast by Hindu widow,’ if binding on her re- 

versioner after her life-time—Position of lessee 

—Whether can be ejected—Burden of proof—Legal 

necessity. 

. ‘he Hindu Law applies to tenancies@n the Central 
Provinces uptoa certain point but not beyond. that. 
It applies, for instance, in all matters of devolution 
and for that 1eason ithas been held, that a - Hindu 
widow cannot surrender her holding so as to defeat the 
reversioner. No limited holder can defeat the expecta- 
tion of those heits by a surrender. That, however, is 
an entirely different matter fæm the question dealing 
with. village management. A widow has the riglt of 
village management and can give leasesin the exercise 
of that right, and the question in every such case re- 
solves itself into, not whether there was legal nezes- 
sity for the lease, by her though that might be relevant 
in. some @ases, but whethsre the act was done-in - the 
ordinary course of village management. Py te 

, The burden of displacing the tenancy would lie on 
the person who pleads that, the act was not donein 
the ordinary course of village management. It does not 
lic on the tenant. to show that .there was legal” neces- 
sity, though of courseif that is established it would 
secure his tenure. A reversioner isnot in any better 
or stronger position than a co-sharer whose rights 





‘are vested. Ifa Hindu widow. happens to be ‘a. c2- 


sharer in a village and happens to be appointed as 
lambardar, then no c3>-sharer can challenge a lease of 
Kkhudkast lands by her unless heis able to allege and 
prove that it was not an act of ordinary village manage- 
ment. ae, s 

Consequently an alienation in the ordinary ` course 
of village management in the shape of a permanent 
lease of khudkast land by a Hindu widow is binding on 
her reversioner after her lifetime. . The lessee becomes 
an occupancy tenant and so isentitled to the protection 
afforded to such tenants bythe Ten. Act. GHASIRAM 
MILAP KURAMI V, GIRDHARI BHEO PRASAD KURMI | ; 
j Nag. 603 
.8 105 (GC). See C..P. Tenanacy Act, py 

a s 8 
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ss. 874139. 538 — Depot of refuse constituti 
ing nuisance—Corporatton, how far protected— 
Suit for damages by owner of adjoining premises 
—Limitation—Damages for capital loss for spect fic 
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Calcutta Municipal Act— contd. 
~ anjury—Power of Court under s. 151, Civil Pro- 
cegure Cede (Act V cf 1£08), to grant damages pend- 
ing suitandalso until removal of injunction— 
Nuisance, 5 
. The Corporation is protected notwithstanding hat 
'a ņuieance may have been committed by the erection 
of a refuse depot provided they have done gvhatever is 
practicable to minimize tke inconvenience. ° 

The Calcuita Corporation in 1933, erected a refuse 
depot for the temporary deptsit of the refuse of a 
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by s. 923. Cocvursi MANICKJI v, KUKUMARI DASI 
Cal. 677 
Civil Procedure Coce (Act V of 1808), 
ss.2 (2),6@6—Decree—Two alternatwe modes 
of seeking rem«dy—Court holding that one is not 
avatdable—A preal, wf lees. 

What gre being referied to ins. 2, Civil P. C., are 
matters of substance which the suit is eccncerred to 
have determined in order to lead to a remedy cn the 
part ofthe plaintiff or to a denial of a remedy on the 


market owred by it fcr its cleararce therefrom by e part of the plaintiff. 


lorries. The plaintiff, the owner of the adjoining pre- 
mises complai: ed cf a-nuisarce caused by theesmell 
rem the refuse and the inconvenience and discomfort 
consequent on the veimin which were attracted to tle 
clearance lorries and tothe refuse yard ard brought 
an actgon in 1938, for injunction and damages for the 
capitalized loss or injury to the building in letting 
value and in depreciation of sale value. The proxi- 
mity ĝf the ruisance was one of the main reasons 
though not the whole reason for the house bLecoming 
unlettable : ‘ 

Held, that the plaintiff was entitled to damages and 
injunction restraining the Corporation from creating 
any nuisance exceptsuch as was  unavoilable after 
using the best kno. n metheds within reason. 


Held, aleo that the claim to damages for capital loss * 


for the specificinjury was barred by limitation. But 
the plaintiff was entitled todamages for the loss in 
rental value of the house for only four months prior to 
the igstitution of the suit under s. 5338, Calcutta Muni- 
cipal Act inasmuch as the injuria ccmplained cf was a 
continuing one and the cause of action arose frcm day 


to day. 

Held, further that under s. 151, Civil P. C., the 
Court had powerto grant damages at the aforemen- 
tioned monthly rate penging the suit and also until 
the removal of injunction, 6. A, BASIL V, CORPORATION 
OF CAaLOUTTA : Cal. 806 
m—— Be 523 — hight of sutt fer compensation 

awarded, if exists independent of s. 523, 

There is no right cf suit independent of s. 523 for 
the amount of compensation awarded by tee corpora- 
tion. COOYERJI MANIOKJI v. SUKUMARI DASI 

Cal. 677 
—— B. 523—S. 523, if limited to disputes aris- 
- ing before payment. 

The meaning of s. 523, Cal. Municipal Act is merely 
that a dispute as to the eatert of the liability of the 
- person required to make payment, or as to the appor- 
tionment thereof is to be decided according tothe pro- 
cedure laid down in the section £. 523 is not limited to 
disputes arising before payment, COOVERJI MANICKJI 
v. SUKUMARI DASI Cal. 677 
maan SS. 525, 525 — Party claiming that he 

alone is er.titlcd to uhole of compensaticn awarded, 

— 5, 523, if bars such suit. 

The word apportionment ins. 523, Cal. Municipal 
Act can properly be applied to cases where one cf two 
parties claims 8 share in the amount and the other 
party claims the whole. The ordinary Civil Court has 
therefore no jurisdiction to entertain a suit where a 
paity claims that he alone is entitled tothe whole of 
the comyersation awarded. COOYERJI MANICKJI v. 
BUKUMARI DABI : Cal. 677 
—— B. 525—S, 525, scope and applicability. 

Section 525 permits the institution of a suit to recover 
sums whose amount has already been ascertained from 
persons whose liability for thecame has been deter- 
mined. It has no application to disrutes as to the total 
amount to be paid nortodisputes as to appcitio: ment 
of that amount. It must apply to cases not governed 


Where there are two alternaiive modes of seeking a 
remedy and a Court finally decices tlat one of those 
moces is not available that branch of the case is 
finally decided : that branch of the case relates to sub- 
stantive rights and raises a matter of contioversy in 
ghe suit. It does not raise all the matters of contro- 
versy but s. 2 clearly distinguishes between “all” 


and “any”, and, therefcre, an appeal lies from such 
élegision, SHRIDEO Ram JANKI MANDIR Vv. NATHURAM . 
Nag. 94 


——— ss. 2 (2), 96—Pre-emption suit—Issue 
before Cour@being whether plaintiff can maintain 
suit for partial pre-emption—Issue decided tn 
favour of plaintiff—Appeal, if maintainable 
against decision. 

An appeal is a creature of Statute and cannct be 
held to exist unless the right is given expressly by the 
Statute. In order to succeed that an appeal lay against 
the finding arrived at by the trial Court in the plaia- 
tifi’s favour, the appellants have to show that the 
finding in question amounts to a decree within the 
definitlon ofthat term in s. 2(2) of the Civil P. C., 
and as such an appeal lies under s. 96 of the Civil P. 
C. Wherea preliminary point raised in defence in a 
suit may possibly be decided against the plaintiffs and 
may terminate'in dismissal of the suit on that point 
alone, the adjudication would. no doubt amount to a 
formal expression conclusively determing the rights of 
the parties, but where such an adjudication does not 
put anend to the suit, no right of appeal against such 
an adjudication wiil tome into existence as the adjudi- 
cation does not amount todecree as defined in s. 2(2). 
To hold otherwise would lead to reductio ad absurdum 
and would enable every finding on every issue arrived 
at by a trial Court to be assailed by way of appeal to 
the higher Ccurt irrespective ofthe fact whether there 
was a dar ornot. Atrial Court has to record its 
finding on issues of law first ifin its opinion the suit 
can be disposed cf on those issues without going mto 
the issues of fact arising inthe case. If the decision 
of the Court on the issues of law results in the defen- 
dant’s favour the plaintifi’s suit must stand dismissed 
and the trial Court need not preceed to determine the 
issuesof fact. In that case the decision having result- 
ed ina decree will be appealable under s. {6 of the 
Civil P.C. But where the decision cf the preliminary 
issues is in favour of the plaintiff, no decree follows and 
the suit must preeeed for the settlement of other issues 
in the case, and no appealis maintainable from this 
decision, it being nct a decree. a 

Thus where ina pre-emption suit the preliminary 
issue before the Couit is whether t!e plaintiff can 
claim partial yre-emption and the issue 3s answered 
affrn atively in favour of the plaintiff, the adjudication 
does rct amount to a deeree and ro appeal is maintain- 
able agaist the decision, though the decision would 
amount toa deerce, if trial Court had dismissed the 
suit cn this preliminary issue. MATHURA PRASAD v. 
KANHAIYA DAL Oudh 615 
——--——.S. 2 (41). See Civil Precedure Code, 1908, 

O., XXIL r. 3 728 
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s 41—Construction, scope and applicability 
—Principle underlying can be invoked without 
recourse tos. 11—But s. 11 cannot be flouted. 9 
Section 11, Civil P. C., does not codify or crystallize 

the entire law regarding the doctrine of res judicata. 
The section deals with some of the circumstances under 
which a previous decision will operate as. res judicata 
but not with all, Where circumstances other than 
those provided forins. 11 exist, the principle under 
lying the rule of res judicata may be invoked in a 
proper case without recourse to the provision pf that 
section, But, obviously it does not follow 
provisions of s 11 may be flouted or overriden or that 
the prohibitions or reservations express of implied in 
that section may be ignored by reference to general 
principles of res judicata in case to which s. 11, applies. 
Hence the géneral principles of res judicata cannot be 
invoked in a case when the Court which tried the first 
suit had not the jurisdiction totry the second suit in? 
asmuch as s. 11 is explicit in this respect, ANANTAMONI 
Dast v. BHOLA Narts MANNA Cal. 870 
- Se 41, Expl. IV. See 
Code, 1908, O. II, r. 2 8i 
S. 20—Cause of action—Contgact of sale of 
goods—Place of deltvery—Delivery to railway 
company is delivery to: buyer. 

The plaintiff brought a suit in a Court of the place 
where he was carrying on business against the de- 
fendants residing ab another place on a contract of sale 
of goods. It wasfound that the payment was also to 
be made at the place of the defendants. Under the 
contract the plaintiff had asked for the goods to be dis- 
patched from the place of the defendants by rail to them 
at their expenses ; 

Held, that the Court of the place where the plaint- 
iff carried on business had no jurisdiction as no part 
of cause of action arose there. The place of delivery 
was the. place of the defendants as the railway was the 
agent of the plaintiff to receive the delivery and de- 
livery to it would be deened to be a delivery to the 

laintifs. Amar Nata-SHapr Lan v. S. DHONDUSA 

HAKTAPPA AND BROTHERS Lah. 300 

S. 34—Interest pendente lita—Nine per cent 
perannum held fair. 

The fair rate at which interest pendenle lite should 
be awarded to the plaintiffs is 9 per cent per annum 
simple from the date of the suit. TIKA Sao v. HARI 
LAL Pat. 428 
—— S, 39—Word “Court”, means Court in 

British India. 

The word ““Court” throughout the Civil P. C., unless 
it is preceded by the adjective ‘“‘foreigoa” means prima 
facie a Court in British India becanse the Civil P. C., 
can only govern procedurein British India. CHINNA- 
SWAMI a ANNAMALAI CHETTY Mad. 576FB 
S. f 

See Civil Procedure Code, 1908, s. 188, O, XX XVIII, 

red 891 
—— -— 8. 47— Suit for accounts — Plaintiff apply- 

ing for attachment before judgment—Agreement 
between parties embodied in Court's consent order 
whereby defendant giving certain goods to plaintiff 
to be sold by latter—Plaintiff to keep sale proceeds 
for appropriating towards decree pending the suit 
and final order regarding same—Agreement held 
implied that defendant wasto get fair price for 
goods delivered and credit for that price—Questicn 
of farr price held could be decided in execution. 

In a suit for accounts filed by the plaintiffs there 
was an agreement between the parties whereby ap- 
plication made by the plaintiff for attachment before 
jadgment were for the time being amicably settled, 
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This agreement was recorded by the Court in a consent 
order and was as follows. “Without preiudice to the 
contentions of the parties in this suit or in any gher 
arties, the defendants have 
anded over to the plaintiff the Philco goods as shown 


-in tgwo sheets attached. These will be sold by the 


plaintifis and the net sale proceeds kept by the plaintifis 
pending the disposal of the suit and pending final 
orders with gard to the same: which will be appro- 
priated towards the dearee, if any, passed in their 
favour :” ° 
Held, that it cotld not be said that because the parties 
agreed that certain things should be done ina suit and 
the Court embodied this agreement in an order, and 
a consent issue was raised the Court was bound ia 
its final decree to give effect to this agreement or to find 
upon the issue, though the issue did not arise on the 
pleadings. Thesum admittedly received by.the plain- 
tiffs by the sale of the goods delivered to them was to 
be appropriated in satisfaction of the decree and there- 
fore the agreement presumed a decree and a creflit in 
execution. Theagreement implied that tbe defendants 
were to get a fair price forthe fcods and to get credit 
for this price in execution proceedings if not in the suit 
itse!f, The question of a fair sale-price and a corres- 
ponding credit tothe defendants could and indeed 
should be decided by an executing Court and hence 
the Court was wrong in relegating the defendants to a 
separate suit for the decision of the question. Rama 
BROTHERS FIRM v. FORBES FORBES OAMPBELL & Co., 
LTD. ' © Sind626 


s.51—Receiver, appointment of—Décree- 
holder able to exercise ordinary legal remedies at 
considerable risk and with doubtful result—Ap- 
pointment of Receiver in execution held justified. 

Where the decree-holder can only exercise the ordi- 
nary legal remedies at considerable risk and with 
doubtful results, there is am$ly justification for the 
appointment of a Receiver in execution, PURSATTAMDAS 
GUJRATI v BAIJNATH PROSAD Cal. 69 

s. 60. See Civil Procedure Code, 1908, s. 73 

to9 

-— — S. 60 (1) (f)—Money due to firm of 

managin® agents from company, whether right of 
personal service. 

Money due to the firm of managing agents of a com- 
pany from the company doves not constitite a “right of 
personal service” within the meaning efs. 60 (1) cl. (f) 
Qivil P. ©. PURSATTAMDAS GUJRATI v. BAIJNATH 
PEOSAD Cal. 69 
——— $S, 64. See Civil Procedure Code, 1908, 

O. XXI, r. 83 212 


Se Se 64, O. XXXVIII, Pe 10, 0, XXI, 
r. 54 —Hxecution—Money decree—Attachment of 
immovable property before judgment—Judgment- 
debtur agreeing before attachment, to sell property 
to third person—Completion of sale after attach- 
ment—Decree, if can be executed by sale of att :ched 
property —Purchase money or balance thereof not 
paid—lf can be attached in hands of purchaser— 
Vendor's lien under s. 55 (4) (b), Transfer of Pro-' 
perty Act (IV of 1882), whether can be claimed and 
enforced by decree-dolder—Whole price paid— 
Remedy of decree-holder. i 
Section 64 and O. XXI, r. 54, Civil P. C., read with 

O.XXXVIII, r. 10 of the Code make it clear that 

the holder of a money decree, who has attached im- 

movable property of his judgment-debtor before judg- 

ment, cannot bring that property to sale in satisfaction 
of his decree when the judgment-debtor has, before the 
attachment, agreed to sell the property’ to a third 
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party and the sale has ben completed by a conveyance 
after the attachment. . 

If the purchase money or the balance thereof has 
not “been eis he can attach it in the hands of the pur- 
chaser. He can also in thate case have the benefit of 
the vendor’s lien unter s. 55 (4) (b), T. P. Act, and 
can if necessary, sue to enforceit. If the whole of the 
pfice has been paid to the vendor, the attaching credi- 
tor’s only right is to attach ‘the money inetles hands of 
the vendor, if he can. But he hgs no right to the part 
of the purchase money left with the vendee for pay- 
ment to the mortgagee. Ranao RAMCHANDRA KUL 
KARNI Vv, GURLINGAPPA CHINNAPPA MUTHAL 

Bom 547 

s——— S. 66— Revenue sale—S. 66 does not %pply. 
A person who is not claiming title under a purchase 
certified by the Court under any of the rules framed 
under the Code but under a revenue sale would not be 
prctected’under s. 66. SRIDEO Ram JANKI MANDIR v. 
NATHURAM Nag. 91 
—*— ss. 73, 60—S. (0, if controls s. 73— 

Money decree obtained by A against Din 1936—D 

Government servan® getting Rs. 130 a month— 

Rs. 60 per month attached in execution—B obtain- 

ing decree against D in i938and asking for rate- 

able distribution in Rs 60 attached by A—B held 

entitled to rateable distribution in Rs. 60. 

Section 60, Civil P. C., doesnot control s. 73. Undeg 
s. 73 it does not matter how the assets reach the Court’s 
‘hands. Once they get there they must be rateably dis- 
tributed. ‘Qhe proviso tos. 60 is after all-designed to 
protect certain judgment-debtors and not to give one 
decree holder priority over anothor. i 

One A obtained two simple money decrees against 
one D, a Government servant in 1936. His salary was 
Rs.130 a month. Under proviso 1 (4) to s. 60 of the 
Civil P. C., one-half cf this salary was exempt 
from attachment and Rs. 60 a month was actually 
attached each month.” One B obtained his decree 
against the same judgment-debtor in 1938 and asked for 
rateable distribution in the Rs. 60 which A was receiv- 
‘ing. In between these two dates the Civil P. ©., (se- 
cond amendment) Act of 1907 was passed, according to 
which only Rs. 15 of the judgment-debtor’s salary 
could be attached. Thè question was wh@her B could 
ask rateable distribution in any sum exceeding 
Rs. 18: vi 

Held, that B was entitled to rateable distribution in 
the Rs 60 which A was receiving. Kira or KHAIR- 
ULLAH ĪXHAN AND AGAJANKHAN vV. MIRAJANKHAN 

5 Nag. 609 
————— Se 80—Notice undir—Waiver— Plea of— 

Suit against Secretury of State during currency 

of notice—No denial by defendant that notice had 

been regularly sent—Whether can take plea fcr 
first time during trial that suit was not maintain- 
able having been filed during currency of notice 

—Question of waiver—Suit, if unsustainable ii 

limine. | 

Where ina suit the applicability of s. 80, Civil P. C. 
depends upon proof of certain fact3 and the facts alleg- 
. edin the plaint are not denied by the Secretary of 

State, against whom the suit is filed, then under the 
ordinary rules of pleadings, the Secretary of State must 
be held to have waived his objection to the proof of 
those facts. Where the Secretary of State does not 
raise any objection to the statement of the plaintif in 
the piaint that the notice under s. 80 has been served on 
certain date which is beyond two months’ of the date 
of the suit, the Secretary of State woyld be debarred 
from challenging those facts in the course of the trial. 
Similary when if has been alleged that the notice was 
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served with all the requisities beyond the petiod of two 
months and the defendant does not deny that the notice 
was received by him, he cannot contend during trial 
that he has not received the notica. Where, however, 
the plaintiff himself has admitted the facts and fails 
under theexpress provisi_ns of the statute, albeit in a 
Procedure Code, no question of waiver arises. Provisions 
of s, §0 are express, explicit and mandatory admitting 
of no implication or exceptions, 

Where a suit against the Secretary of State is filed 
during the currency ofthe notice under s. 80, and the 


, defendant takes up the defence that the suit as framed 


is not maintainable without denying that the notics 
un ler s.80 had been regularly sent to him and for the 
first time at the trial takes the plea that the suit was 


not maintainable having been filed during the currency’ 


of the notice, there is no question of waiver in the case 
and the hardship or irreparable injury to the plaintiff 
ecannot be taken into consideration. The suit having 
been filed during the currency of the notice under s. 80 
is unsustainable in limine. 
® eThere is no authority for the argùment that the 
statutory provision as to procedure is subject to some 
exception of cases where hardship or irreparable harm 
migh becaused. SEORETARY oF STATE For INDIA v. 
SAGARMAL MARWARI Pat. 98 
S. 92. See Trust 848 
—— s.100. See Civil Frocedure Code, 1908, O. 

XLI, r. 23 864 
———— S. 100—Findings of lower Court confused 

and invoiving mistakesof facts—They can be re- 

opened in second appeal. 

Where the judgment of the lewer Court dealing with 
points of fact is very confused, containing several 
mistakes of fact, some portions being wholly unintel- 
ligible, and material evidence bearing on the disputed 
matters not appearing to have been considerrd, findings 
on thess points are not conclusive and binding on 
second appeal and these matters can be re-opened at 
the stage of the second appeal. KESHO Das v. JIWAN 

Lah. 786 
— S. 100—Finding that full amount shown 

in receipt was pgid is one of fact. , 

A finding that the full amount shown in the receipt 
waa paid is one of fact and is not open to challenge in 
second appeal. JIWAN Das v. RAKHMAT DIN 

Lah. 157 

—— sS. 100—Finding that plaintiff was in 

possession of land through mukarraridar, ts one of 
act, 

A finding that a certain narrow stripof land was 
in the possession of the plaintiffs through their 
mukarraridars, is to a very large extent a finding of 





fact and cannot be challenged in second appeal, 
SEORETARY or Strate v, Ram Baowan Lay 
Pat. 746 





S. 100—L2ase —Interpretation of, as ques- 
tion of law. À 
The interpretation of lsase is certainly a question.of 

law. GoPAL CHANDRA CHANDA v. Dwarika NATH 

BEPARI Cal, 864 

———— s. 100—Question of fact dealt with as 
on2 of law—Decree resulting is bad and must be 
Set aside. _ 
Pliintiffs institited a suit against the defendants 

for opening up of the closed drain and foran injunc- 

tion restraining the defendants from causing any 
obstruction to the flow of water from the plaintiffs’ 
house and for damages caused to plaintiffs’ wall by 
logging water. A point was taken for the first time 
in appeal as to whether by fixing of pipe on the plaint- 
iffs’ well the burden of easement would increase or 
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not, The” question was decided not on evidence in 
the case but on inference drawn from the mere 
existence of pipa that the burden of easement gvould 
necessarily increase : 

Held, that the question was one of fact but since it 
was decided asa question of law, the decree resulting 
from such decision was bad and oagt tobe set aside 
in second appeal. BHOLA Nats v. PAHLWAN SINGH 

All. 364 
s.100-Wheiher channel is or is not a 
natural stream is question of fact, 

The question whether a certain channel is®or is 
not a natural stream is a pure question of fact and 
where there is evidence to support the Judgn’s finding 
his conclusion cannot be challenged in second ap- 
peal. SEORETARY OF STATE v. Bam BACHAN Lat 

Pat.746 

——— ss. 109 and 110—Appeals from orders 

under s, 66, Income Tax Act (XI of 1922), whethere 
regulated by ss. 109 and110. 

Appeals from orders passed by High Court under 
s. 66 cannot be regulated by ss. 109 and 110, Ciwile 
P. O. HARIHAR Gir v, COMMISSIONER OF [NCOME-TAX 
Pat. 589 SB 
——— ss. 109, 110—Effect of ss? 109 and 110 

stated. ° 

The effect of ss. 109 and 110, Civil P.C, is to 
give a proposed appellant an appeal as of right in cases 
where the value of the subject-matter of the suit and 
of the appeal are over Rs. 10,000 and the decree ap- 

ealed from is not one of affirmance. On the other 
and where the decree of the High Court is one of 
affrmance, there isno right of appeal unless the ap- 
al involves some substantial question of law. 

RAJASUNDER DEB v. RAJENDRA NARAYAN Buang DEO 

Pat.8448SB 
——-—g§.110. See Civil Procedure Code, 1908, s. 

109 589 SB 
— 8. 110—Construction of s. 110—Decree ap- 

pealed from, when ‘affirms’ decision of lower Court 

— Appealto Privy Council held competent even on 

points of concurrence without showing substantial 

question of law. i 

The expression “the decision of the Court immediate- 
ly below the Court passing such decree’ as used in 
s. 110 means the same as the expression ‘‘decres of 
the Court below.” The word ‘decision’? means the 
decision of the trial Court taken as a whole. The 
true test is whether the decision of the Court below 
asa whole has been affirmed by the Hizh Court and 
not whether the decision onthe point or points left 
in dispute have been affirmed by the High Court. 
Hence where the decree of the High Court reversas 
in part the decision of the lower Court whilst main- 
taining,it with regard to the remainder of the claim, 
the decree of the High Court cannot be said to affirm 
the decision of the (Court below and, therefore, an 
appeal to His Majesty in Councilis competent even on 
points of cmecurrence between High Court and the 
lower Court without proving substantial question of 
law. BRAJASUNDER DEB v. RAJENDRA NARAYAN BHANJ 
Dero Pat. 844 S B 
-—— 8, 110 -Plaintiff valuing claim below 

Rs. 10,000— Appeal to High Court similarly valued 

—Valuation of reliefs found defective -On proper 

valuation total value exceeding Rs. 10,000—Defi- 

ciency in court-fees made goo'—No objection to 
re-valuation raised by defendant-respondent— 

Decree for costs awarded to defendant on basis 

of re-valuation—Decree for costs actaully enforced 

— Defendant, if could contend that valuation of suit 

was not over Rs, 10,000. i A 
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“ The suit wagoriginally walued below Rs. 10,000. 
Appeal was als valued on the same basis but it 
was found that certain reliefs claimed inthe plaint 
were not valuel. A propər valuation of bhe rełiefs 
brought the total value gi the suit to over Rs. 10,900 
and the deficiency in court fee was made good by the 
plaif.tiff. The defendant-respondent tok no objection 
to the 1e-valuation and was actually executing his dec- 
ree for cot% which had been calculated on tle new 
valuation : 

Held, that as thé new valuation of the suit in 
appeil was accepted without demur and a decree for 
costs based on such waluation actually enforced, it 
was not open to the defendant t> contend subsequently 
that the value of the suit was not over Rs. -10,000, 
BRAJASUNDER DEB v. RAJENDRA NARAYAN Buans DPO 

Pat. 3445 B 


S. 110—Value of subject-matter af dispute 
in appeal—Interest awarded under s. 3Ł, Civil 
Procedure Code (Act V of 1908), by triul Court 
cannot beadded to decretal amount. a 
A decree was obtained for Rs. 9,141-5-9 with inter- 

est at 6 per cent. On appeal the High Court reversed 

the decree andthe claim.of the plaintiff was dismiss- 
ed. Thereupon the plaintiff applied for leave to ap- 
peal to the Privy Council alleging that the value of 
the subject-matter of the appeal to His Majesty was- 

*emore than Rs. 10,000 as he was entitled to add in- 

terest upto the date of High Court decree to the 

amount decreed by the trial Court: 

Held, that as the granting of intereste was in the 
discretion of the Court under s. 34, Civil P. CO, and 
could not be claimed by the plaintiff asa matter 
of right, he was not entitled to do so. BRIJMOHAN 
SINGH v. BHUNESHWAR PRASAD SINGH 

Pat. 196 FB 

S. 115. See Civil Procedure Code, 1908, 
O. XXXII 1.7 |, e 742 

———— 8. 115—High Court cannot interfere apart 
from s. 115—Government of India Act, 1935, (25 & 
26 Geo. V, Ch, 42), s. 224. 

Under the present Govt. of India Act, 1935, s. 224 
(2), the High Court’s power of superintendence does 
not exten go interferenca witb judicial orders. Hence 
the High Court has no power to interfere apart from 
the provisions of s. 115, Civil P.O. MITHALAL RAN- 
OHHODDAS v. MANEKLAL Bom. 601 

S. 115—Order regarding court-fees, if 
case decided. 

Obiter.—Where an order relating to court-fee is 
passed ina suit, so far as the question of court fee is 
concerned a case has been decided within the meaning 
of s. 115, Civil P+ O. MOHRrRI Kunwar v. KESHRI 
CHANDRA All. 758 


——— s. 115, O. XXI, rv. 95— Application 
under O. XXI, r. 95 rejected as time-barred— 
Order is nat open td revision. 

An crder rejecting an application under O., XXT, 
r. 95, Civil P. C., on ths ground that it was barred by 
limitation is not open to revision. A finding on a ques- 
tion of limitation, whether right or wrong, is generally 
speaking a finding ona point of law which does not 
bring the case within the ambit ofs. 115, Civil P. C., 
because it cannot be said that the Court has exercised 
a jurisdiction not vested in it by law, or failed to 
exercise a jurisdiction vestel in it, or to have acted in 
the exercise of its jurisdiction illegally or with 
material irregularity. The point is one which the 
Court has jurisdictién to decide, and whether the 
decision is right or wrong, the decision is final, unlegs 
it is subject fo appeal, and in this case there is no 








xiv INDIAN CaSES 
Civil Procedure Code —contd. 
. M LAL RANOBHODDAS v. MANEKLAL e 
appsal ITHA Bp PETE, 


—— ss. 136, 46, 15i, O. XXXVIII, r. 7 
—d pplication for attachment of property before 
judgment—Property situated outside jurisdiction 
of Court— Attachment ho effected, 
Section 136, CivilP. C., enjoins that where pro- 

penty is situated outside the local limits of the 

jurisdiction of the Court to which an application for 
attachmeut is made before judgment and the Court 
in its discretion makes an oré@er of attachment, it 
has to gend the order of attachment to the District 

Court and the District Ccurt, on receipt of the order 

has to cause the attachment to be made by its own 

officers. or by a Court subordinate to the District 

(Hurt and after making the attachment the District 

Court has to inform the Court which had ordered 

the attachment, of its compliance. Itis not open to 

tha @ourt which should order the i 

property outside its jurisdiction to send its order for 

compjiance directly to any other Court except the 

District Court and an attachment. made by any Court 

except the District Qourt and without the interven- 

tion of District cu woul be anaes ard 

i id. SURAJBALI RAM HARAKH v. MOHAR Aut 

ee All. 891 


—— 8. 141—Application to be brought on re- 
cord as legal representative of deceased plaintif. 
and for passing final mortgage decree, dismissed 
for default—S. 141, if applies—A pplication under 
0. IX, r. @ whether necessary—Fresh applications 

same reliefs, competency. 

I inde eel spoken of ings. 111, Civil P. C., 
include original matters in the nature of suits ag pro- 
ceedings in probates, guardianships, and so forth, and 
do not include executions. The expression ‘original 
matters’ means matterswhich originate in themselves 
and not those which spring up from a suitor from 
some other proceedings Or arise in connection there. 
with. i, | 

Consequently where applications by applicants to 
have themselves brought on the record as legal re- 
presentatives of the deceased plaintifis and for the 
passing of a final mortgage decree in the suit are dis- 
missed for default, s. 141 has no applicatfon and the 
applicants need not apply under O. IX, r. 9. Fresh 
applications can be filed for the same reliefs, Ma 

THAN SEINv. Ma HLA Yi Rang. 842 


- Sy 144 -Object and scope—Construction— 
Applicability to persons subsequently becoming con- 
cerned—Assiynee from decree-holder realizing 
amount due under decree—Rijzht to restitution 
against both original decree-holder and his trans- 

eree. 

ine 144, Civil P. C., should be widely const- 
-rued. Its object isto put right what was originally 
an error of the Court and restore the parties to the 
position they would have occupied. The word ‘party’ 
should be given 2 wide meaning, because itis not 
confined only tothe original parties to the suit, but 
applies also to persons who would become subsequently 
concerned. When a decree-holder after having ob- 
tained a decree assigns it to a third party, heis pre- 
sumed to have the benefit of the decree and, when 
the third party to whom he has assigned the decree 
realizes the emount, the right to claim restitution 
arises against both the original decree-holder as well 
as his assignee. KaDIRVELU CHRITIAR V. KEMPU CHET- 





TIAR : Mad. 127 
S. 151. See Calcutta MunicPpal Act, 1923, 
gs, 371, 538 l 306 


e to the validity of the decree and 


attachment of ` 
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—-— 8. 151, 

O. XLI, r. 23 

S. 151—Award made rule of Court— 
Decree ex:cuted—Property sold and decree enter- 
ed as satisfied and consigned to records—Subse- 
quent application under s. 151 as to legality of 
decree, if can be entertained—Another suit, 
necessity ‘of—Application considered on merits 
and dismissed—Court, if acts without jurisdic- 
tzon. 

Where the dispute was referred to arbitration and 
the award was made a rule of Court, an objection 
to its executability 
should be raised at the time when the decree is mads 
& rule of Court and atthe time when the Geeree is put 
in execution but after the decree has been fuily sat- 
isfied and possession of the property under the terms 
of the decree has actually been delivered to the decree. 
qe no such objection can properly be raised 

y means ofa miscelleneous application under s. 151 
of the Civil P.C. 

And where apart from this the Court still consi- 
ders all the objections of the applicant on the merits 
and refuses to exercise his discretion in her favour 
and to upset¢hs decree, which had lung been con- 
signed to the record as having been satisfied, he can- 
not-be said to have cammitted any illegality or material 
irregularity. It cannot be contended that he has 
exercised jurisdiction which is not vested in him by 
law nortnat he has failed to exercise jurisdiction 
so vested in him. Tursa DEVI v. SURAT NARAIN 

Oudh 610 
S. 151_—S. 151, does not apply where Code 
provides for contingency. 

Wherethe Codehas specifically provide} for the 
contingency which has arisen inthe case there is no 
room for the application of powers arising under in- 
herent jurisdiction. SURAJBALI Ram HARAKH V. MOHAR 
ALI All, 891 
SS Ser ae 151, oO. XLI, P. 23—kRemand order 

under s,151—Noappeal lies unless order amounts 

to decree. 

Where a remand order is madeunder the inherent 
Jurisdiction of the Court and not under O. XLI, r. 23, 
Civil P. O., no appeal lies against itunless it could 
be said that the order amounts to a decreas in accordance 
with the definition ins, 2of the Civil P.O. Gopan 
CHANDRA CHANDA v. Dwarika Nata BEPARI 

Cal. 864 
—— Ss, 152, O. XLVII, r. i—Court review- 
ing judgment s10 motu and allowing interest at 

9 per cent. perannum from 1927—No finding in 

original judgmznt that plaintiff was entitled to 

aforesaid rate from 1927—Modtfication held not 

of nature of amendment permissible under s. 

152, 


See Civil Procedure Code, 1908, 


Where the Judge contrary tothe provisions of 
O. XLVII, r. l reviews h's owa judgment suo motu 
and allows the pl.iatiff interest at 9 per cent. per 
anoum from 1927, and there is no finding recorded 
in the original judgment that the plaintiff was entitl- 
ed tothis rats from 1927, the modification eannot 
be held to be of the nature of an amendment permis- 
sible under s. 152, Civil P.O. Jiwan Das v. RAKH- 
mar DIN Lah. 157 
—_—_——— O, IF, P. 2, S. 1i; Expl. IV —Suit by 

mortgagee based on failure of consideration, dis- 

missed—Subszquent suit based on mortgage-deed, 
whether barred. 

A suit s‘iall include the whole claim with respect 
t3 oneand thesame cause ofaction, but need not in- 
clude every cause of action or every claim which the 
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plaintif may have had against the defendanteat the 
time. The cause of acticn inthe subsequent suit by 
mortgagee based on the execution of the moitgage- 
deed is diferent from the cause of action in the pre- 
vious sult by him on failure cf consideration and cl, (3) 
of O. ll, r. 2, Civil P. C., bas no application. Nor 
does Expl. (1V)of s. 11, Civil P. C., bar the suit. 
The merefact that the plaintiff might have claimed 
on the mortgage in the alternative in the previous suit 
is no ground for saying that he ought to havé dcne 
so. SHUJA-UD DIN V. S1RAJ DIN Lah. 81 
z O. Il, rr. 8 and 6—Suit by member of 

joint Hindu family for avoidance of number of 

alienations made by karta over a period of 14 years 

— Sixty-two alienees made defendants—suit held 

mot bad for misjoinder of causes of action—R. 6 

held did not contemplate separate plaints—Pro-e 

pen prceedure tobe followed and order to be pas- 
sed. 

A member of a joint Hindu family instituted a suet? 
for the avoidance of a number of alienations alleged to 
have been made over a period of 14 years by the karta 
of the joint Hindu family of which the‘plaintiff was a 
member. It was alleged in the plait that these trans- 
actions were either without consideration or for in- 
sufficient consideration and that they were bad for want 
of legal necessity and also on the ground of immorality 
of purpose, There were 62 defendants to the suit, and 
one of the pleas taken in defence was that the suit was 
bad for multifariousness : 

Held, that the various sets of defendants had a 
community or interest in the sense that they all derived 
their title from one and the same person, that is, the 
karta. The cause of action against them was the same 
as it would have been against the karta if he were 
alive, and, therefore, the suit was not bad for misjoinder 
of cause of action. f 

Held, also that it was not the intention of the Legis- 
tature that where the Court proceeds under O. H, r. 6, 
Civil P. C., the plmintiff should be required to file 
separate plaint. The proper order to pass in this 
case was that the ‘plaintiff be given an opportunity so 
to amend his plaint that the allegatione against each 
set of defendants in respect to the various alienations 
should be separately set out inorder that separate 
issues might be framed in respectto each such trans- 
action, thug enabling the Court to try the suit in 
sections, each section forming part of the same pro- 
ceeding and when this had been done, the Court 
would proceed with the trial of the suit. INDER 
BAHADUR SINGH v. Sıra Ram All, 145 
——— 0. V, r. 17, s. 34—Amendment of plaint 

enlarging subject-matter of claim against proper- 

ties over which plaintiffs had tight of subrogation, 
if justified, 

In many cases where the plaint is allowed to be 
amended the subject-matter of the claim is ‘necessarily 
enlarged and the defendant can hardly be heard to 
say that it is uniust that the plaint should be al- 
lowed to beamended simply because it will result in 
his having to pay the just dues of the plaintiff. Con- 
gequently an amendment of the plaint whereby the 
subject-matter of the claim has been enlarged by in- 
cluding the right to enforce the mortgage bond in suit 
against the properties which tLe plaintiffg were entitled 
in law to enforce by the right of subrogation which 
they pcsseseed ard to which they had expressly 
_ referred in their written statement in the earlier suit 
is justified. Tıka Saov. HARI LAL Pat. 428 
~ O. VIII, r. 6—Set-off—Held on facts that 
set-off could not be allowed. . 

A company imncerrorated under the Companies Act 
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and registered, created a floating charge, over its 
assets bya registrred-deed, in favour of a Battk fer 
the purpcse of securing the then indebtedness of 
theacumpany to the lank and all future incedtedness, 
In “accordance with tha terms of the deed the Bank 
appointed a Receiver who, underthe termsof thedted 


? and also under s. 69-A, T. P. Act, was to be deemed to 


be the agent of thecompany. Atthe time of the ap- 
pointment of the Receiver the Company owed to the 
defendant over Rs. 2,000 in respect of prior dealings. 
The Receiver filed a euit against the defendant for 
the recovery of the price of the goods sold ard de- 
liveret to the defendant by bim after his appeintment 
and in this suit the defendart claimed to set off the 
amount claimed, against the amount due to him from 
the company | $ 

Held, that the set-off claimed by the “defendant 
against the plaintifi’s claim was not an “ascertained 
sum of money legally recoverable by the defendant 
from the plaintiff ?— it was recoverable from the plaint- 
iffs’ principal who was nota party tothe suit. Fur- 
ther, both parties did not till the same character as 
they did in the plaintifs’ suit ; the defendants’ cross 
claim was against the company, not against the 
Receiver. Consequently ‘thg set-off claimed by the 
defendant could not be male. N. BANERJEE & Co, v. 
WILFRED JOHN YOUNIE Cal, 141 
———  O.IX,rv. 9. See Civil Procedure Code, 
1908, s5. 141. e 42 
O. XXI, r. í4, See Civil Procedure Code, 

1908, O. XXI, r. 22 72T 

can decide underr. 16, stated—Hatent to which 

decree can be executed or objections to its erecution, 

af affected by decision under r. 16. 

The rulethat the transferes may apply for execution 
of the decree tothe Court whfch passed it means that 
on the notice beiug issied on his application under 
O. XXI, r. 18, Civil P. O., the Court will decide if 
the applicantis the person entitled to execute the 
decree. The extent of his right and the conditions on 
which he may in fact proceed with the execution are 
n t touche?by this decision. Hence after the notice 
under O. XXI, r. 16is made absolute the transferee 
acquires a right to execute the decree in the same 
manner and subject to the same conditions as the dec- 
ree-holder himself had. BANK or Morvi, LTD. v. R. P. 
WAGLE & Co. Bom. 727 
——— O. XXI, rr. 22, 141-—Decree to be re- 

vived under r. 22—Objections of judgment-debtor to 

execution cannot be disposed of on any applica- 
tion except under r. 22— Fact that transferee wants 
to exesute decree, if alters postion. 

Where the decree has to berevived under O. XXI, 
Tt. 22, all the objections of the judgment-debtors to 
the execution of the decree will be considered when the 
notice under O. XXI, r. 22, is issued to him and comes 
for hearirg. If the decree-holder himself were making 
the application under O. XXI, r. 11, the objections uf 
the judgment-debt.r would not be disposed of on any 
application except the one made under O. XXI, r. 22, 
and of which notice would be given to the judgment- 
debtor. The lact that the transferees wants to execute 
the decree does not in any way alterthe pesition it 
is only after the objections have been s> decided that 
an order can be mace for execution in respect of the 
application under O. XXI, r. 11. 

iéxpression ysed in judgments, have to be read with 
the facts of that case. Bank oF Morvi, LID , v. R. P. 


ee 


WaAGLE & Co, Bom. 72.7 
——— O. XXI, r. 54. See Civil Procedure Code, 
1908, s, 64 547 


. another’s debt. 
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——— 0. XXI, v.58. See Civil Procedure Code, 
1908, O. XX, r. 63 895 
——— O. XXI, rr. 59, 90—Properiy attached 
in hands of. M—Court holding M as representative 
of original judgment-debtor—M entering into com- 
%romise as representative of judgment-debtor— 


Estate made answerable for decretal edebt—Subse- ` 


quent execulion applicationeby transferee of decree 
—Attachment and sale of. properly—M’s applica- 
tion to set aside sale on grounds of irregu- 


larly under r. 90—Court holding no irregularities’ 


but that M was not legal representative and that 


a property could not be attached—Application® under 


r. 90, 2f could thus be treated as one under r. 58, 

when all along M proceeded under r. 90. 

A decree was passed against the holder ofan im- 
artibleestate. Before the execution of the decree, the 
older had transferred the estate to his brother M who 

was €onsequently recorded a proprietor and a Receiver 


was appointed. Thedecree-holder S took out an exe- 6 


cution against M as representative’ of the original 
judgment-debtor though M was not a party to the suit 
or the decree. M applied under O. XXI, r. 58 and s. 47, 
The Court dismissed both the applications on the 
ground that they were ingonsistent. It, however, held 
that M was the representative of the original judg; 
ment-debtor within the meaning of s.47 and that by 
virtue of s 146 the decree could he executed against him 
and the Recgiver as representing him. Buta com- 


-_promise was effected on the same day. Sale which had 


been fixed for that day was not held. M was a party 
to the compromise as one of “the judgment-debtors’’, 
By the terms of the compromise the estate was made 
answerable for the decretal debt. The attachment of 
the estate thuscameto an end. In the meantime the 
decree was sold and the balance of the debt not having 
been paid the transfere@s again applied for execution 


‘adding M. and the Receiver as ‘judgment-debtors. The 


properties were again attached and sold. M applied 
under O..XXI, r. 90 to have the sais set aside on 
grounds of irregularities, Some of the grounds were 
that the sale was without jurisdiction and wasin any 
view of the case liable to be set aside, Tife Court held 
that M’s casefailed on the facts as regards all the 
irregularities alleged. He further held, however, that 


‘the sale should be set aside on the question of jurisdic- 
-tion. He rejected the view that M was the “‘represen- 


tative’ of the original judgment-debtor. The High 
Court reversed this decision. It did not proceed upon 
the ground thata third party objecting to the sale of 
his property for the judgment-debt of another person 
cannot disregard r. 58 of O. XXI, and apply after the 
sale under r. 90 of that Order treating the case as one 
of irregularity in publishing or conducting the sale. 
Itheld that in the previsous case the Judge had de- 
cided that W was the representative of the judgment- 
debtor, and that the case before it was concluded by 
that decision on the principle of res judicata. In appeal 
to the Privy Council : 

Held, without deciding whether M was a ‘‘representa- 
tive” of the judgment debtor, or indeed that any per- 
son bringing under r., 58 a claim to attached property 
as property to which he is entitled as against the judg- 
ment-debtor can be refused the benefit of 
dure laid down for investigation of elaims for. the righ’ 
to question the summary decision by a suit, that M 


on his own case ought in the later execution procced- 


ing asin the ealier to have made a claim under r. 58 of 

O. XXI, if he desired to take up the attitude of a third 

party whose property was being wrongfully taken for 

To treat this objection to the sale as a 

matter of irregulurity in publishing or conducting the 
e 


-havin 
-whereby he plainly undertcok that the decretal sum 


_ total failure of consideration, 
the proce- | 
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sale was nct open to him, ‘and the application under 
r. 90 was altogether misconceived. The only way in 
which any order in his favour could have been rendered 
competent, assuming his own case to be welle founded, 
was by treating his application as one under r. 58. But 
though too much importarce ought not to be attached to 
the particular labels attached to applications, the Court 
should not have allowed any such indulgence to M 
regard in particular tothe compromise petition 


should be paid and that the properties now in question 
should be answerable for it in his hands. ‘He had, 
called a number of witnesses as to the publication and 
conduct of the sale—an inquiry which was futile on 
the footing that the property was not liable to be sold. 
He did not make any application to the High Court for 


ə leave to make a case under r. 58. Consequently the 


order of the High Court confirming the sale must be 
maintained. JAGAT NARAYAN SINGH V. KHARTAR SAH 
° : PC73 
—--— 0. XXI, rr. 63-B, 63-C (i) (Ran- 
goon)—Notice under r. 63-B issued —Garnishee 
failing to appear —Ord.r passed under r. 63-C (1)— 
Effect—Whether final as to amount which garnishee 
as liable to pay. 
Where the garnishee fails to appear in answer to the 


‘notice under O. XXI, r. 63-B, an order passed under 


r. 63-C (1) must be taken to oe final not only as re- 
gards the general question of the garnishee’s liability 
to pay butalso regards the question cfthe amount 
which he is liable to pay. Hence; after the Court has 
made an order under D. XXI, r. 63-C (1) the garnishee 
should not be given an opportunity of proving that the 
amount of debt is less than the amount mentisned in the 
notice of attachinent. SINGER SEWING Macuine Co. v. 
SURATH SINGH ae Rang. 520 
O. XXI, rr. 63 and 58—In execution of 
- money decree, déecree-holder attaching property as 

belonging to judgment-debtor—Third party clatmant 

objecting under O. XXI, r. 58—Objection rejected 

—Attached property sold and purchased by decree- 

holder—Sale confirmed and satisfaction of decree 

entered—Claimant's suit under O. XXI,r. 63 

against decree-holder auction-purchaser and judg- 

ment-debtor, decreed and his title to property dec- 
lared—lormal order setting aside sale, if required 

—Decree-holder auctton-purchaser, when can exe- 

cute his decree afresh. 

Where the decree holder in execution of his money 
decree attaches certain property as belonging to the 
judgment-debtor and onthe rejection of objection to 
attachment bya third party claimant under O. XXI, 
r. 58, Civil P. O., bringsthe attached propery to sale 
and purchases it himself and the sale is duly con- 
firmed and the satisfaction of decree is entered up and 
subsequently the suit under O., XXI, r. 63 by the 
claimant against the decree-holde: auction-purchaser 


a 





‘and the judgment-debtor is decreed and the title to 


the property purchased by the decree-holder is declar- 
ed to be with the claimant, no formal order for setting 
aside the sale is required and the decree-holder can 
proceed to execute his decree sfresh provided there is a 
that is to say, he 
Icses inthe suit by the claimant the entire property 
purchased by him in auction. BIBI UMATUL RASUL v. 
] Pat. 395 
— — O. XXI, P. 66—Judge proceeding under 
0. KAT, r. 68 after summary inquiry and purport- 
ing to decide disputed rights between parties—Deci- 
ston is interlocutory. - i 
Even if the Judge should proceed under O. XXI, 
1. 66, Civil P., C., after asummary inquiry and pur: 


Vol. 195] - 


Civil Procedure Code—coutd. 


port to decile dispute l rights betwee. the parties, that 
decision would bean interlocutory decision. It would 
be an tnterim decision and would not bəs final ani 
binding upon the parties. GHANSHAMDAS GOPALDAS V. 
KHUDABADISANIL CO-OPERATIVE OrEDIT BANK LTD., 
HYDERABAD (SIND) , Sind 367 
——— O. XKI, vr. 66 - Order for notification of 

lien made onapplicatron by third party moving on 

behalf of those for whose berefit lten was to accrue 

—Appeal, if lies. 

An order under O. XXT, r. 66 for notification of liens 
made upon an application wade not by the judgment- 
dtbtor, or by the judgment-creditors, but by third 
parties moving on behalf of those for whose benefits the 
liens were to accrue is an administrative and rot the 
judicial order passed by the Judge. Therefore, no ap- 
peal would lie against such an order. GHANSHAMDAS 
GOPALDAS v. KHUDABADI AMIL Co-cPERATIVE CREDIT 
Bank LTD., HYDERABAD (SIND) Sind 367 
O. KAI, r. 838—Murtgage or lease under 

7.83, whether can bz executed bu judgment-debtoy 

alone.—-Such transaction, whether under or ty rea- 

son of att ichment. 4 

The modes of alienation, 2. e., the mort: ge or lease, 
under s. 83, O ANITI, can be available only to an 
owner of the property (i. e. to the judgdment-debtor) 
and not toa Court. This rethol of dealing with the 
property cannot be held to be under or by reason cf the 
attachment. LANKARAM V. SUNDARAGOPALA A1YAR 

Mad. 212 
——— O. XXI, r. 838—Scope of r. 83—Applica- 
tion contemplated by. 

The provisions of O. XXI, r. 83, contemplate an ap- 
plication by a judgment debtor after an order for 
the sale of immovable property is made but before a 
sale is actualiy held. This is so because the order that 
can be passed on an application under that 
rule isfor the postponement of the sale of the proper- 
ty comprised in the order for sale and not one for the 
postponement ofthe confirmation ofsale. Hence when 
a sale has already been held although not actually 
confirmed, an application cannot be made to the Court 
within the terms of r. 83. LANKARAM V. SUNDARAGO- 
PALA AIYAR Mad. 212 
—— O. XXI, r. 83,.s. 64 —Judgment-debtor 

mortgaging and subsequently selling same prop:rty 

under r, 83—Purchas-r undertaking to discharge 
mortgage—Decree satisfied—Mortgagee, if has 
prior title against purchaser, 

A judgment debtor executed under O. XXI, r. 83, 
Civil P. U., a mortgage of the property ordered t> be 
sold but as the money raised was insufficient to satisfy 
the decree he subsequently sold the same property and 
satisfied the decree in full by depositing the sale pro- 
ceeds info the Court. Mortgagees brought a suit to 
enforce the mortgage in which the purchaser claimed a 
priority over the mortgagees on theground of an equit- 
able lien or charge in his favour : 

Held, that the plaintiffs were bona fide mortgagees 
for value and though if the attachment had continued 
and the sale confirmed, their mortgage would have 
been infructuous as against the attaching creditor, yet 
they had a prior title as against the subsequent pur- 
chaser who did not only appear on the scene much later 
but who knew of the plaintiffs’ mortgage and had en- 
tered into an agreement to discharge the same. Hence 
the purchaser’s contention that he was entitled to 
priority over the mortgagee’s claim by reason of equit- 
able charge in his favour could not be upheld. LANKA- 
RAM V. SUNDARAGOPALA AIYAR Mad. 212 
———_— O. XXI, r. 83, s. G4—Sale under r. 83, 

nature of—Whether by or under order of Court— 


195—G. I—III 


-~ 


—— 





GENERAL INDEX 


žvil 
Civil Procedure Code -contd. 
. e 


Private sale under r. 83, if falls under s. 61— 
Mortgage and subsequent sale sıme property under 
r. 83—Morlgage, if void against purchaser becaese 
of its execution after eattachment of property 
covered thereby or by reason of s. 52, Transfer of 
Pr®perty Act (IV of 1882). 
The sale contemplated by r. 83 O. XXI is a private 
sale and notgoge by the Court. The Court’s sanction 
is only sought to stay its hands so that the property 
which was ordered to be sold may not be putt sale 
and the operation afs. 64, Civil P. O., avoided. The 
“sale, mortgage or lease, aœ the case may be, would be 
taken to have been authorized by the Court not in pur- 
suanceeof an attachment butin spiteof the attashment 
and this dispite a possible opposition by the decree” 
holder. The mere fact that a certificate is granted can- 
not be taken as showing that the judgment-debtor when 
alienating his own property was doing so on behalf of 
the Court. Nor can it be contended that in s> far as 
the alienation athorized by the Court under r. 83 could 
not become absolute until it was confirmed by the 
Court and asthe provision containgd in O. KAT, r. 92 
in regard t> the confirmation of sale3 keld by Courte 


‘is sinilarto the one foundin provis>2t) sub-cl. (2) 


of r. 83, it must be held that the sales authorized by 
this section are also made under the orders of Court. 

Hence a private purchiser under O. KAI, r. 83 can- 
hot be brought within theambit of s. 61, Civil P. O., 
and held to have a claim enfsrceable under the attach- 
ment. A mortgage under r. 83 is not, therefore, void 
on aczount of it b3ing executad after the atfacimeat of 
tha property covered thereby, against a subsequent 
purchaser of the property under r. 83. 

The subsequent purchaser cannot be regarded as 
decree-holder’s representative by reason of his purchase 
and both the mortgages and the subsequent purchaser 
must be deemed to be standing in the shoesof the 
judgment-debtor alone who ®ortgaged the property 
first to the former and subsequently sold it to the 
latter. Section 52, T. P. Act cannot, therefore, apply 
and the mortgage cannot be said to be void against the 
purchaser by reason of the doctrine of lis pendens as 
having been executed during the pendency of execution 
proceedings.@ LANKARAM V. SURDARAGOPALA AIYAR 

Pat. 212 
__-_—-O. XXI, r. 90. See Civil Procedure Code, 

1903, O. XXI, r. 58 73 
—- --— O. XXI, r. 92— Period for s2tting aside 

auction sale expiring—Sale wneonfirmed—Judg- 

ment-debtor, if his saleable interest in property 

sold. i 

After the expiry of the pariolforan application to. 
set aside an auction sale, the auction-purchaser can 
effectively sell the property purchasel even in the, 
absance of a confirmation of the auction sale, by the 
Court. The judgment-debtor therefore cannot be said 
to have a saleable interest in the same proporty, in the 
absence of -a question of subordinate interests carved 
out of the property being owned by different persons. S.. 
RAMASWAANI IYER v. IKOMALAVALLI AMMAL Mad, 165 
—— O. XXII, r. 1—Guardian of minor taking. 

possession of minor’s property and managing it— 

Suit by minor on atliining majority against guar- 

dian for accounts on grounds that guardtin appro- 

priated eithər property or vilue th2reof—Deatn of 
guardian —Sut, if abates. 

Where it is found that the deceased person has by 
his wrong, diverted either property or the proceeds of 
the property belonging “to some one else into his own 
estate, recourse tan be had to that estate, through his 
legal representatives when he is dead, to recover it 
subject, of course, tothe limitation that any decree 
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obtained will be limited to the assets of the deceased 
wrongdcer’s estate. Further whenever there is a rela- 
timship besed on contract, quasi contract, some 
fiduciary relationship or seme obligation to perform a 
duty, that also isalore sufficient to entitle a remedy to 
be pursued against the legal representatives t the 
wrocgdoer. Where, therefore, a guardian of a minor 
had taken possession of the minor’s property during his 
minority and Lad been managjng it and the minor 
brings a suiton attainirg majority, for accounts against — 
the guardian alleging that he had appropriated either 
the property or value thereof, the suit does not abate’ 
after the death ofthe guardian where the actual assets 
misappropriated can be traced into the handé of the 
*legal representatives or not. GHULAM RASHID vV., 
MUHAMMAD ABDUL RAB All. 618 
O. XXII, rr. 3,9, sa 2 (11)—Suit by 





uidow on mortgage on death of mortgagee—Her 9 


death during pendcncy—Reverstoners not substi- 
tyted within time—Reversioners, if legal repre- 


sentatives of widow-—Suit held abated under ® 


O. XXIT, r, 9— Parchoscr of reverstoner's interest 

held barred from instituting fresh suit. 

On thedeath of the mortgagee his widow instituted 
a suit onthe mortgage but died during its pendency 
and thereversioners were not substituted within time. 
The purchaser of the reversioners’ interest filed 6 
fresh suit on the mortgage ; 

Heid, thatonthe death of the widow the right to 
sue survived and O. XXII, Civil P. C., applied. 
The reversioners were the legal representatives of the 
Widow and rot having been substituted within time. 
the suit abated under O. XXII, r. 9 and a fresh suit 
by the purchaser of the reversioners’ interest was 
barred. ABDUL RAHMAN Mra v. BALAIPADO SETT l 

-> Cal, 728 
—— 0. XXII, rr. 4, 10—Applicadility and 

scope—Appellant nå applying underr. 4—Whe- 

thercan fail back on r. 10—Purpose of r. 10 

stated. < 

When one of the respondents dies and the appellant 
does- not apply under O. XXII, r. 4, Civil P, C. and 
gets substitution made of the legal representatives of 
deceased he is in the po8ition that his apfeal, so far 
as it affects the case of the deceased has abated, 
and it bas therefore also abated so far as it may affect 
the case of any transferees of the same deceased. 
It is not competent for the appellant having allowed 
his opportunity to apply under O. XXII, r. 4 to go 
by owing to negligence, to fall back on O. XXII, 
r. 10, Theremay certainly be cases in which it is 
legitimate for ons party to apply under r. 10 for sub- 
stitution in the ranks of the opposite parties, but that 
is not speaking generally the purpose of r. 10. In 
ordinary casesof devolution by death O. XXII, r. 4 
applies. In cases cf assignment, creation of an 
interest or devolution of an interest other than 
by desth, it would normally be the party in whose 
favour the assignment has been made cr the in- 
terest created cr had devolved, who would apply 
under r. 10, There is no reed fcr any such applica- 
tion on the part of the oppesite party, that is the 
plaintiff if the assignment affects the interests of 
the defendants cr the defendants if it affects the in- 
terest of the plaintiff. In the case of a transfer during 
the pendency of 8 suit the transferee whether he be 
the plaintiff or the defendant is ordinarily bcund by 
the result of the suitand r. 10 has been framed in the 
interests of the party in whose favour an assignment 
has been made to erable him either to prosecute or to 
defend the suit in view of the possibility, not to say 
the probability’ that the assignor will not after the 
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assignmei t be so interested is prosecuting or defend- 
ing whe suit. AMAN ULLAH KHAN v. ABDUL HAKIM 





KHAN Oudh 224 
OKA, r. 9. See Civil Precedure Code, 
1902, 0. XXII r. 3 . 728 
-——— O., XXII, r. 10. See Ciwil Procedure 
Code, 1998, O. XXII, r.4 -224 


—--—— Q. XXII, r. 10—Who can apply under 

r. 10. ; 

Generally it is difficult to imagine a case in which 
it would be open to the opposite party, that is the 
party who is not the assignee or the person in whoge 
favour ep interest has been created to apply for sub- 
stitution under r. 10. ANAN ULLAH Kean v. ABDUL 
HAKIM KHAN Oudh 224 
O. XXXIII, rv. 5, 7. See Civil Procedure 
Code, 1908, O XXXII, r. 19 71% 


——-—— O. XXXIII, r. 7,8. 115 Order under 
9. XXXIII, r. 7, whether granting cr rejecting 
application for leaveto sue as pauper, whether 
open to revision. er 
The proceedings onan application for permission to 
sue 29 & pauper are anterior to, and independent of, the 
suit and an ordewunder r. 70f O. KXXILI, whether 
it grants orrejects the application terminates those 
proceedings andis a “case decided” within the meaa- 
ing of s. 115, CivilP.C,and isopen to revision on 
any ci the grounds mentioned in that sec.ion. HARI 
CHAND v. DURGA DEVI Lah. 742 
—___— O. XXXIII, rr. 10, 11—Parties on 
pauper suit, if can override by compromise pro- 
visions of rr. 10 and 11— Plaintiff partially suc- 
ceeding—By compromise defendant made liable to 
pay court-fees—Defendant should be made to pay 
court-fee “due” under compromise and not as 
erroneously ordered by trial Court. 

Where in a pauper suit the parties themselves as 
paid of the agreement between them have expressly 
disposed of the court-fees, that must necessarily over- 
ride the provisions of both rr. 10 and 11. It is not 
fer the Court to undo the compromise in any respect. 
Indeed, the duty ofthe Court is to give effect to 16 
and this particular provision is part and parcel of the 
compromise. Where as a result of the compromise 
between the parties toa pauper suit the plaintiff par- 
tially succeeds and partially fails and it Is provided 
by the compromise that the defendant alone will be 
liable for the court- fees due, the Court must give effect to 
the compromise and the defendant is liable to pay not the 
court-fees ordered to be paid by the trial Court erroneous- 
ly, but whole ‘“‘court-fees due.” SEORETARY OF STATE V. 
GouTi KUNWARI All. 246 


—— O. XXXII, rr. 10, 1i—Suit ia forma 

` pauperis—Original valuaiton of claim in suit sub- 
sequently reduced by amendment—"alculatron of 
court-fees under rr. 10 and 1). : 

The court-fee payable under O. XXAIU, 11. 19- 
and łlis that which the plaintiff would have had to 
pay ifit had ot been a pauper suit. When the 
plaintiff in a forma pauperis sult reduces the valua- 
tion of his claim by amendment, the court fee under 
yr. 10 and 11 ought tobe calculated, not on the basis 
of the amended valuation, but on the basis of the 
valuation atthe Cate of the filing of the sub which 
was the valuation upon which the plaintiff would have 
had to pay ‘if he had not been permitted to sue as 
pauper.’ SECRETARY OF STATE V. Gowa Ku ie 45 


——— O. XXXIII, r., 11. See Civil Irocedure 
Code, 1908, O. XXXIII, r. 10 © 246 
—-—0O, XXXIII, r. 12—Applicatron under 


——— er — 
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7.12 lies both ineases of error and omission with 

regard to court-fees, 

The right to make an application under O. XXXII, 
r. 12, Civil P. C., applies both t) cases of error and 
omission with regard to court fecs: SmORERTARY OF 
STATE v. GoMTI KUNWARI All, 246 
---0O. XXXIII, rr. 15,7, 5—Applicability 

of r. lo—Second application, when barred. 

Rule 15 of O. XXXIIL, Civil P. C, applies only to 
those cases in which the opposite party has been call- 
ed upon to meet -the application and a second applica- 
tion would be barred whether the first application 
feils on some technical grounds or not, MANAGING 
COMMITTEE, ARYA SAMAJ, (C HAORI Bazar, DELRI v, 
Ram GOPAL Lah. 717 
———— O, XXXIV, r, 6—Final mortgage decree 
decree obtained — Mortgagee’s 





—No personal 


applicaiion for sale of properties other than those s 


morigaged—Application granted and property sold 
—Objection by judgment-debtor after stx years 


that sale of other propertics was void for want of ü 


personal decree—Judgment-deblor, if preclude 

from ratsing objection on principle of constructive 

res judicata—Mortgagee’s applicatione for attach- 
ment and sule of other properties if can be con- 

sidered as one under O. XXXIV, r. 6. 

In execution ofa final mortgage decree the mort- 
gages brought to sale the property which had been 
mortgaged in his favour but failed to obtain any per- 
sonal decree by making an application under 
0. X XXIV, r. 6, Civil P.O. He, however, proceed- 
ed to apply for attachment and sale of the other 
property of the judgment-debtor without obtaining 
any personal decree. Certain other properties of thie 
judgment-debtor were attached on the basis of the 
applications so made and a small sum was realized by 
the decree-holder without any objection being raised 
for about six years. Thereafer, while the proceedings 
relating to the mustari of certain land were going 
on, the judgment-debtor raised an objection that the 
execution proceedings subsequent to the sale of the 
mortgaged properties were null and void as no per- 


sonal decree had been obtained ander O. XXXIV, 


r. 6. The final decree, however, which had been 
passed confirmed the preliminary decree and that 
decree stated that ıt was open to the plaintiff to 
apply for & personal decree if the mortgage charge was 
not satisfied by the sale of the mortgaged properties: 

Held, that the principle of ‘constructive res judicata’ 
applies to execution proceedings: and on that principle 


the judgment-debtor was debarred from raising the 


objection. 

Held, als) that the mortgagee’s application for the 
attachment of the other properties sf the judgment- 
debtor efild not be considered to be an application 
for the passing of a personal decree under O. XXXIV, 
r.6, Civil P. ©. There was nothing in the applica- 
tion of the decree-holder to bring to the notice of the 
Court that ali the properties which had been mort- 
gaged had already been sold and that the decree- 
holder wanted to preczed against other properties of 
the judgment-debtor. The Oourt had, therefore, no 
oceasion to apply its mind to the pdints which would 
require consideration for the dezision of an application 
under O XXXIV, r. 6. JOGINDRA SINGH V. SHIB 
NARAIN SINGH | ' Lah, 288 
—— 0O. XXXVI, r. 6 —Order refusing applica- 

tion under O. XXXIV, vr. 6 is decree—Appeal 

against such order must bear ad valoram court-fee' 

‘under Art. 1, Sch. I, Court Fees Act (VII of 1870). 

An application under O. XXXIV, r. 6, Civil P. O., 
is definitely in the nature of a claim for the recovery 
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from the person or other property of the mortgagor of 
the balance, left over after the proceeds of the sale 
of the property have been appropriated. The refysal 
to recover the amount from the person and other 
property of the mortgagor amounts to a final adjudica- 
tion ef the matter in controversy between the parties 
and, therefore, amounts to a decreeas defined by 
s. 2 (2), Civil P. C., and hence an appeal from such 
an adjudicatidh must bear fullad valorem court-fee 
under Art. 1 of Sch. I, Court Fees Act. Inpar Sain 
v. SOHAN CHAND me Pesh, 239 
= —O. XXXVIII,, P. 7. See Civil Procedure 
Code, 1908, s. 136 ; 891 
—_,-O. XXXVIII, r. 7,5. 46—0. XXXVI, 
r. Tand s. 46, scope and applicability of —Whethere 
apply where application for attachment before 
- judgment of property lying outside jurisdiction 
of Court is made. . œ 
Order XXXVIII, r. 7 deals only with the manner 
of the attachinent and it does not provide for tha 
authority which will order the attachment or for the 
authority which will receive the order of attachment 
and make the actual attachment and s. 46 only applies 
for matters which arise after a decree has been made 
and the precept issued thereunder operates only for 
two months unless the time is extended by the Court 
sending the precept. r 
* Hence O. XXXVIII, r, 7 and s. 46, Civil P, ©., 
have no application to 8 case where application for. 
attachment before judgment of property lying outside 
the jurisdiction of the Court is made and®that Court 
sends the order of attachment for execution. SURAJBALI 
Ram HARAKH v. MOHAR ALI AH. 891 
-———— 0O. XXXVIII, r. 10, See Civil Procedure 
Code, 1908, s. 64 547 





` ——— 0O. XL, r., 1—Reseiver—Appointment of— 


Held that in circumstances of case appointment of 

Receiver was impracticable and undesirable. 

One A who was the husband of plaintif No 1 and 
the brother of the defendent, carried on a bakery busi- 
ness in the name of "Adam Sumar & Uo.” A died 
leaving as his heirs plaintiff No, 1 the widow, and 
an infant son plaintiff No. 2. A few days before the 
death of A hie brother the defendant entered upon the 
business premises, tok poesession, removed the 
board which described the business as “Adam Soomar 
& Co., Bakers and Confectioners and put his own 
board “Ismail, D. Adam Soomar, Bakers and Con- 
fectioners.’’ The plaintiffs, therefore, filed the suit 
for a mandatory injunction directing the defendant 
to desits from intertering with the business and to 
remove himself from the business premises of Adam 
Sumar & Co., and for an account. Along with the 
slit the plaintifs filed an application for the appoint- 
l, Civil P.C: . 

Held, that though ordinarily ina matter of this 
kind it would be proper to appoint a Receiver, ib was 
impracticıble and highly undesirable in the circum- 
stances of the presant case to interfere with ths status 
quo. AISHABAI V MAHOMED ISMAIL Sind 503, 
O. XLI, r.20 Defendant exonerated in 

lower Court —In appeal such defendant not made 

respondent within limitation—He ts not tnteresi2d 
in result of appeal—Such persona necessary party 

—If can be joined after limitation. 

The defendans who has been exonerated in the lower 
Court and no appeal has been filed against hin within 
the period of limitation, is not interested in the result 
of the appeal against other defendants within th 
meaning cf O. X4], r. 20. i 

Where a person had not been impleaded in an appeal 
andthe right of appeal against him had become barred | 
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by limitation, in an appeal against other persons in 
which the person omitted is also a necessary party, the 
Coart cannot mike such cther person a respondent in 
the appeal under O. XLd, r. 20 of the Civil P., C. 
RAMESHWAR.v. AJODHIA PRASAD Oudh 7614 
©. XLI, r. 22 (4)—Memorandum A ap- 
° zeal rejected fer non-payment of court-fee—Cross- 
cbjection must also fart. o o 
_ Where the memorandum of, appeal is rejected for 
non payment of court-fers, the appeal cannot be said 
to be withdrawn or dismissed for default within the 
iredning cf O. XLI, r. 22 (4) and hence the cross-° 
cbjections must fail with the appeal. KASHIRAM SENU 
CuaupuuRi ý. RANGLAL MoTILALSHET MARWADI” 








Bem. 894 
—--———- O; XLI, r. 23, See Civil Procedure Code, 
19: 8, 3. 151 864 


— °O. XLI, r. 28—Remand order hy Appel- 
late Court on guesiioncf limitation—Whethcr im- 
piges confirmation of findings of trial Court on 
other questions. 

Fiom the fact thatthe Appellate Judge who passed 
the remand order found it necessary to pass A remand 
order on the question of limitation he cannct be taken 
to have confirmed tle finding of the lower Court, 
arart from the question cf limitation, Every case of 
a remand must be considered on its own facts. Ram, 
GULZARILAL V. BHANUPRASAD Nag. 527 

O. XLI, r. 23, ss. 151, 100— Suit 
| for assesgment of fair rent—Court finding that 

rent was fixed and defendant liable to pay same 
—Appeal Ly plaintiff—Appellate Court remanding 
suit for further investigation of question of fair 
and equitable rent—Appellate Court held re- 
manded suit without determining anything—Ap- 
pellate Court held entitled to go into question 
whether rent was fixed, afterremend—That point 
helg could be presset by either side in second ap- 
peal, _ 
| Plaintifi sued for assessment cf fair rent. Tne 
defercd wasthat rent was already fixed. The trial 
Court found that the rent was already fixed and that 
the defendant was liable to ray that rent. The plaint- 
iff appealed. The whtle suit was remafded by the 
Appellate Court for further investigation of the ques- 
tion cf fairand equitable rent and on remand the trial 
Court assessed the fair rent. The defendant aprealcd 
and the Appellate Covrt found that the defendant was 
liable to pay rent at tke origiral rete found by the 
trial Court to have already beca fixed and declined 
to consider tle questicn of assessrncnt of fair rent. 
The plaintiff filed second appeal. lt was contended that 
the order cf remand was intended to overrule the 
defes ce by direetirg the trial Ccurt to take addi- 
tional evidence and thatthe Appe.late Court was pre- 
eluded from ging into that question in appeal by the 
defendant : 

Held, that the order of remand did not fall under 
O XLI, r.23, bat was one made under the iuhcrert 
jurisciction of the Ccurt ‘The first appellate Judge 
was more in pressrerl by the seauty evidence than by 
anything else and he remanded the suit withcut deter- 
mining anythi:g and hence it was open to him to 
decide the poiut that the rent was already fixed and 
the point could also be pressed by either side in second 
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appeal. GOPAL CHANDRA CHANDA v, Dwarika NATH 
BEPARI Cal. 864 
———— O, XLI, r. 27—Evidence all along within 


party’s knowledge—He canndt be allowed to pro- 
duce it as additional evidence in Eppeal to fill in 
gaps. 

Where a certain evidence was within the party’s 
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and he has not explained why 
he dil not produce it et the trial, he cannot be allowed 
in second appeal ts fill gaps in his ease by calling 
additional evidence. Obviously, O. XLI, r. 27 does not 
apply to such acass. Jwala SINGH V. JAGOISRH SINGH 
i Lah. 244 
————- O. XLIV, r. 1—Applicstion for leave to 
appeal in forme pauperiscannot be rejected with- 
out hearing applicant. Sk 

An applicutien under O. XLIV, y. J, Civil P.C., 
isa fidicial preceeding and the order made therein 
should be based upon the exercise of a judicial dig- 
cretion exerciced on a proper consideration of the re- 
levant materiel. An application for leave to appeal 
in forma pauperis canrot be rejected without hearing 
the upplicant or giving him an opportunity of being 
heard. SUBBAYA NADAR V. ANJANEYALU Mad. 867 
—— — O.XKLVII, pv. i. Sve Civil Procedure Code, 

1908, s. 152, 157 
O. XLVII, rv. 4—Power of Court to review 
e its judgment suo motu. 

Judge has no power to review and imodify his judg- 
ment when neither party has applied for review under 
O. XLVII, r., Civil P.O. JIWAN Dass v. RAKBMAT 
DIN s Lah 157 
Companies Act (VII of 1913), ss. 34, 38 

(1) (a)—Article of company empowering direc- 

tors to transfer shares without in irument of trans- 

fer, is ultra viies of s. 34. : 

An article ofa company conferring power on the 
directors to transfer shares in spite of the absence of 
an instrument of transfer, is ultra vires of s. 24, Com- 
panies Act. MapHava RAMCHANDRA KAMATH 4. 
CANARA BANKIXG CORPORATION LTD. Mad. 265 
——— S. 38 (1) (a) -Sirtking out member's 

name, if omission of his name unders. 38 (1) Ca). 

Striking out or expunging a member’s name from 
the register is an omission of his name within the 
meaning of s. 38 (1) (a), Companies Act, MADHAVA 
RAMACHANDRA KAMATH v. CANABA BANKING CORPORA- 
Tlon LTD, l Mad 265 
ss. 76 (2), 131—Registrar condoning 

delay in holding general meeting . must also be 

deemed to have condoned delay in filing balance 
sheet before general body. 

Where the Registrar has condoned the delay in 
holding a general meeting, he must also be deemed to 
have condoned the delay in filing a balance sheet before 
the general body «at its meeting. In re RAMANUJAM 
APPALASWAMY | Mad. 140 
—_— S. 87 (b)—Creditcr of firm of managing 

agents can recover debts by attaching remuneration 

dueto firm by company. 

The restriction ly s. 87 (b), Companies Act, is 
against a managing agent making « voluntary charge 
or assignment of his remuneration: and the object is 
undoubtedly tə prevent him from doing so to the 
detiiment o the company. It is an entirely different 
matter when a creditor of a firm of managing agents 
seeks to recover his debt by attaching the remunera- 
tion to which the managing agent is entitled. A 
restraist on voluntary alienation does not bar a com- 
pulsory s le at the instance of a creditor. Pursatam- 
pas GUJRATI v. BAIJNATH PROSAD Cal. 69 

-§.87-c. See Income Tax Act, (Burma), 

1922, s. 10 (2) (1441) and (ix) 523 SB 

31. See Companies Act, 1913, e. bee 


knowledge al: along, 
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ss.186,199—Payment order under s. 
186 is equivalent to decree—Decree-holder can 
claim rateable distribution under Civil Procedure 
Code ¢Act V of 1908), against holder of order, 


Vol, 195] 
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A payment crder under s. 186, Compinies A-t, 
must beregarded as equivalent to a decree in view of 
s. 199 and enforceable as such and the provifions of 
the Civil P. C., relating to the execition of decrees 
are applicable to the execution of suc: order Hence 
a decree-holder is entitled to claim rateable di:tribu- 
tion against the official liquilators aga holder of the 
payment order under s. 186. RADHESHAM BEOPAR Co. 





v. KARAM CHAND Lah. 386 
— S. 199. Sce Companies Act, 1913, s. 186 
e 386 


—— S. 202—Appeal against compulsory wind-. 
ing-up order —Official Liquidator, if party—Desir- 
ability of adding him. 

The Offcial Liquidator is not a necessary party to 
an appeal against a compulsory winding-up order. 
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Onthe other hand, itis desirable that as a general — 


rule, the Official Liquidator should be madea party 
to such appeals in order to prevent possible collusion 
amongst interested parties and to ensure that all the 
necessary facts are laid beforethe Court, and that ths 
proceedings are c:nducted according to law. KAM 
RAKHA MaL& Sons LTD, v. SURINDAR SIHGH GIYANI 
e Lah. 5114 
S. 202~Appeal undiw s, 202 from order 
of Single Judge of High Court passed on Origi- 
nal Side, if governed by Art.151, Limitation Act 

(IX of 1908), and subject to s. 12 of that Act— 

Appellant, whether entitled to deduct time requi- 

site for obtuining copy of judgment appealed 

from where no such copy is requiredto be filed 
under rules of High Court. 

Appeals from the orders passed by the High Court 
in the exercise of its original jurisdiction are governed 
by Art. 15l, Lim. Act, which is subject to s. 12, 
Lim. Act and, therefore, the appellant is entitled, as 
of right, to deduct the time requisite for obtaining 
copies. Section 12, Lim. Act, therefore, governs an 
appeal preferred under e, 202, Companies Act, from 
an order of a Single Judge of the High Court exer- 
cising original jurisdiction where the forum of ap- 
peal (as distinct from the right of appeal) is pro- 
vided by the Letters Patent; amd hence the appel- 
lant in such casee is entitled to exclude the ‘‘time 
requisite’ for obtaining a copy of the judgment ap- 
pealed against, even though under the rules and orders 
of the High Ccurt no copy cf the judgment is required 
to be filed with the memorandum of appeal. PUNJAB 
CO-OPERATIVE Bank LTD., LAHORE v. OFFICIAL LIGUI- 
DATORS, PUNJAB COTTON [REs8s Co LTD. 

Lah. 452 F B 

S. 202 - Pending appeal by some directors, 

order f.r compulsory winding up stoyed—Ne.ther 
company nor Official Liquidator made zarty— 

All Girectors,who were sole shure holders joined 

— Appeal held competent. 

The directors of a private limited company were its 
sole share-holders. Against the order of compulsory 
winding up some of the direstors went in appeal. 
Neither the company es such nor the Official Liquida- 
tor wasiracea party. The rest of thedirecters were 
impleaded while the Official Liquidator thcughnot a 
party had attended two hearings and had been per- 
mitted to address the Court as amicus curiæœ. The 
order for compulsory wirding up was stayed pending 
the appeal : 

Held, that the Official Liquidator could not be said 
to be ‘‘interested’’ in the result of the appeal because 
after the winding up order the property did not vest 
in him but remand vested in the company and also 
because the order had been stayed pending the appéal. 
Although the company as such had not been impleaded 
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as a party, the company was in fact substantially 
represented by its director share-holder, all of whom 
were parties tothe appeal. Consequently the fmilure 
to implead the company,assuch or the Official Liqui- 
dator did not make the appeal incor petent. Ram 
RAKHA MAL & Sons, LTD. v. SURINDAR SINGH GIYANI 

Lah 511 
O2— Petition by creditor for compuls-ry 
winding up- Company passing resolution for volun- 
tary winding up*Company Judge passing order 
for compulsory winding up—Creditcrs satisfied 
with voluntary winging up— Appeal against order 
by one of dircctors agatnst wham misfeasance pro- 
ceedings were in progress—Order for compulsory 
winding up held should be set aside. : 

The directors who were the sole share-holders of a 
private limited company passed a resclution for volun- 
tary liquidation, after the petition for a compulsory 
Winding up by a creditor. Voluntary liquidator was 
also appointed. The matter was almost compromised 
before the company Judge who passed an order for 
compulsory winding up with view to a speedy pay- 
ments of the debts, The order was supported by the 
recalcitrant director, Pending the appeal by him 
against the order all tLe creditors were satisfied by 
voluntary liquidation: 

Held, that the fact that the misfeasance proceedings 
against the appellant might be in progress before the 
company Judge was no reason for maintaining the 
order for compulsory winding up. In these circum- 
stances, the voluntary liquidation whic? was accepted 
by all the creditors should be allowed to continues and 
the order for compulsory winding up set aside. Ram 
RAKHA MAL & Sons, LTD. v. SuRINDAR SINGH GIYANI 

Lah. 5114 

— —S. 235—Loss to company essenti.l before 

passing order under s. 225, 

Section 235, Companies Aet contemplates a losa to 
the company before an order for the delivery of the 
books of the company can be passed under the section. 
S. GOPALASWAMI GouNDER v, K. KRIsHNASWAMI 
GOUNDER Mad, 261 
S. 246— Rules by Lahore High Court under 

s 216—dmendment suggested, 

The rules framed by the Lahore High Court under 
s. 246, Companies Act, relating tothe winding up of 
&ccmpany, contained in Chap. I, Vol. 2, Rules and 
Orders of the High Court, should be made expressly 
applicable to appeals and it should be provided therein 
that in the case of appeals against compulsory winding 
up orders, the Official Liquidator should be made a 
party. Ram RAKHA MAL & Sons, LTD. v. Surinpar 
SINGH GIYANI Lah. 5114 
Company — Articles of nature — Alteration in 

articles, procedure. 

The provisions of the articles of a company form 
part of the contract between a member ora share- 
holder and the company, ard one party to a contract 
cannot add terms to the contract without the know- 
led„e or consent of the other party. Hence any altera- 
tion in the articles cannot in any way be binding 
upon the member from whom notice of the meeting at 
which the alteration was made was withheld. Mapyava 
RAMACHANDRA KAMATH v. CANARA BANKING CORPORA- 
TION LTD. Mad. 265 
Cases of “fraud upon the minority”—Form- 

of suit. 

In cases of ‘‘fraid upon the minority’ if the wrong- 
doer has the balance of power, and, therefore, the 
company does mok take actior, there are two courses 
open. Therninority may take the risk and boldly use 
the company’s name. The other course, and what has 
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been thorght t> be the bett&r course, where the wrong- 


ful act is supported by the majority, is for the 
minority share-holders to sue in their own name or, 
as a fatter of convenience, for a share-holder to sae 
on behalf of himself and al!®the other share-holdeis. 
If, however, as generally happens and must hapgen 
logically, the wrong-doers are also share-holders, these 
share-hclders asa matter of course mnst be excluded 
from the category of the plaintiffs; henc® the phrase 
“except those who are defendagts.’’ In such cases 
the primary fraud must beclearly indicated. It is 
the gist of the action, although no doubt the pleading 
or the particulars may be so ffamed as to stress tue 
dominance of the majority and the effectuation cf 
the fraut through that dominance. Where a decision 
of the directors is attacked onthe ground that it is 
injurious to the company, the directors should be 
parties. Where that act of the directors so impeached 
has been confirmed and is still impeached on the basis 
that the directors have got that confirmation by 
contr@ling the majority, still those directors should 
be parties. JHAJHARIA Bros LTD, v. SHoLApoor 
SPINNING & Weavine @o. LTD. Cal. 36 
—Company expelling member from member- 
ship, by resolutton—Article of company not em- 
powering company to deprive expelled member of 
his share—Resolution of expulsion has no effect. 

Wherea company by its resolution expel; a member 
from membership and the articles of the company at 
the date of expulsion do not empower it to deprive 
the expelled member of his share, the resolution of 
expulsion has no effect, as, while the expelled member 
remains a share-holder he must also remain a member. 
MADHAVA RAMACHANDRA KAMATH v. CANARA BANKING 
CORPORATION, LTD. Mid. 265 
Share-holders - Majority, if can add to voting 

power of directors, 

Generally speaking a person cannot charge a majo- 
rity in the comyany with wrong in adding to the 
voting power of the directcrs. There is no inherent 
wrong in that. A majority can itcrease its own 
majority, generally speakir g unless there be an element 
of expropriation or coercion. JHaJHARIA Bros, Lp, 
V, SHOLAPOOR SPINNING & WEAVING Co. LTD 








; | * Cal. 36 
Suit to challenge directorate and remove 
directors, matntatnability—Suit for declaring 


plaintiff as director, competency of—Articles of 

Accociation of Insurance Company—Articles 148 

and 151— Construction — Board of directors’ co- 

opting six persons as directors until general meeting 

—At general meeting only two directors re-elected 

—Co-opted directors held clected by virtue of 

notional adjournment and notional re-appointment 

under Art. 148—Vacancy created by retirement of 
co-opted director held same as any other. 

A suit by A to establish the rights by declaration 
and injunction of B, C, D and If does not lie. A suit 
challe. ging the position of a particular board and to 
renove them from the directorate, is wrongly con- 
stituted. Buta suit for a declaration that the plain- 
tiff is a director und for the protection of his rights 
qua director is comp2tent. 

Article 148 of the Articles of Association of an In- 
surance Company provided: ‘If at any meeting at 
which an election of directors ought to take place, the 
places of the vacating directors are not filled up, the 
meeting shall stand adjourned till the same day in 
the next week at the same time and place if at the 
adjourned meeting the places of the vacatjng directors 
are not filled up, the vacating directors or such of 


them as have not had their places filled up shall he. 
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deemed to have been ré-elected at the iinei 
meeting” Article 151, provided; “the directors shall 
have p@wer at any timeand from time to tine to elet 
any cther person to bea directer of the company either 
to fill a casual vacancy orasan addition to the board 
but that the total number of directors shall not at any 
time exceed » the maximum number fixed. Any 
director so appointed shall hold cffice only until the 
next following crdi:ery general meeting of the com- 
pany at which he shall retire but shall be eligible 
for ro,election.’”?’ The bard of directors co-opted 
„Six persons as dircctors who were under Art. 151 to 
hold office only until the next following ordinary » 
general meeting at which they were to 1etire but could 
be reelected. At the ordinary general mecting that 
followed only two out of the retiring directors were 
re elected but nothing was said about the six co- 
optel directors and no election in their place was 
dither mooted or effected: 

Held, that the vacancy created by the retirement 
of a co opted di:ector was precisely the same as that 
Created by the retirement of the  share-holder’s 
directors anl consequently Art. 148 applied to co- 
oped directors te 

Held, also that the provision of Art. 148 not being 
mandatory, the six co-opted directors must be deemed 
to have been re-elected within the meaning of Art. 148 


e by virtue of a notional adjourne! meeting and a 
notional reappointment. Sarı NATH MUKHERJEE v. 
SURESH CHANDRA ROY Cal. 376 


Compromise—IJdol's property managed by Court 
of Wards—Compromise by manager not for idol’s 
benefit is bad. 

(C) Where the management of the idol’s property 
is placed in the hands of the manager of Court of 
wards, a compromise by such manager, which is not 
for tbe benefit of the idol is bad. BRAJASUNDER DEB 


v. RAJENDRA NARAYAN BHANJ Dro Pat. 318 
Confession. 
See Criminal trial 458 
See Evidence Act, 1872, s. 27 53 


Constitutional Law—Legislature —Powers of — 
Whether can takeeaway rights of Court to try 
any dispute. 

The Provincial Legislature cin take away the right 
of the Courts to try any dispute which the Legislature 
considers it inexpedient to be dezidel] by Courts at 
all. PUNJAB Province v. DAULAT SINGH 

Lah. IT FB 

Contempt of Court— Allegation by legal prac- 
tiltoner that Judge acted with prejudice and 
dishonestly to please sima one—Aliegattons con- 
tained in notic: under s. BU, Civil Proczdure Code 
may amount to contzmpt of Court of grossest 
kind. . 
There can ba no grosser contempt than tə allege 

that aJultge has acted with prejudice, bias and 

malice in ths course cf his judicial dutie3, that he 
derided a case not a:eording ba his owa convictions 
but to pleas sonebody else and that he abused his 
powers as a Judg> and acted dishonestly and in bad 
faith. The fact that thess allegations wera contained 
in a notice under s. 80, does no; preveat them from 
being contempt of Court. Tuusipas AMANMAL KARANI, 

In re Bom, 359 

Contract—Construction—Words  unambiguous— 
Duty of Court. 

When the words of the contract are unambiguous, 
it isnot forthe Court t> speculate whether tho par- 
ties meant something different from that which they 
have actually and plainly said. Secretary or STATE 
V. GOMTI KUNWARI All, 246 


Vol. 195} 
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Pakka adatia—Contracts effected in differ- 
ent markets for different quantities with gliffer- 
ent delivery Cates—Liabilities of parties in respect 
of each is separate, 

Contraets effected in different markets for different 
quantities of particular commodities with different de- 
livery dates, evidenced by separate memoranda, are in 
law for all purposes distinct one frem the other, and the 
liabilities of the parties thereof in respect of each are 


separate. ULFATRAI HUKUMCHAND V, NaGARMAL GOPI- 
MAL Rao Bm. 28 
»————— Pakka adatia—Letter by pakka adatia to f 





plaintiff intimaling terms of business—Letter 

stating that thcy woult do forward business for 

four lotsof wheat or linseed or one hundred bales 

of cotton or ten or twelve bars of silver without de- 

posit — Construction. 

A letter written by a firm of pakka adatias to thé 
plaintiff containing the terms of their business, stated : 
“We shall do forward business for four lots of wheat 


or linseed or one hundred bales of cotton or ten*of 


twelve bars of silver without any deposit. Deposit 
will be necessary for more business (than this), As 
regards the business done without ¢geposit, God forbid, 
if there is any loss in such transactions, you shall have 
to pay the same kere at the same time”. 

Held, that the word “or”? meant what it ordinary 
would mean, that is, that it gave B alternative rights 
to do business in respect of the different classes of 
zommodities mentioned upto the lim't mentioned. If 
the plaintiff did business to the limit mentioned in 
any one of the commodities specified, if he wishes to 
do business in any ofthe other commodities, he must, 
so long as the business already done to the limit men- 
tioned was outstanding pay deposit in respect of the 
further business. ULFATRAI HUKUMOHAND v, NAGAR- 
MAL GoPIMAL Rao l Bom. 28 
———— Pakka adatia—Separate outstanding transac- 

tions with different provisions as to deposit and 
margin—Pakka adatia making one general demand 
for margin money with reference to all outstanding 
transacticn—He cannot close bhcse transactions on 
non-compliance with demand. 

Where there are separate outstanding transactions 
with different provisions as to initial deposit and 
margin the commission agent, or pakka adatta, if he 
wants to insist upon the payment of margin, 80 as to 
give him aright to clos2 any transaction for non-com- 
pliance with the demand, must specify to the constituent 
in respect of what outstanding transaction the demand 
is made, and what isthe amount of the demand in 
respect of it. The constituent may wish to comply 
with thedemand in respect of some transactions so as 
to keepe thym alive, and not wish to comply with it 
in regard to others. If the pakka adatra has made 
one general demand in 1eference to alltho outstanding 
transactions he is not entitled to close all those out- 
standing transactions when that demand is not complied 
with. ULFaTRAI HUKUMCHAND V. NARARMAL GOPIMAL 
Rao Bom. 28 


-—— Pakka adatia— Wrongful closing by pakka 
adatia of his constitueni’s outstanding contracis— 
Effect—Measure of damages. 

When there is wrongful closing by a pakka adatia 
of his constituent’s outstanding contracts and the 
constituent has subsequently instructed to close his 
outstanding transactions the constituent is, because of 
the special obligatitn imposed upon the pakka adatia 
to close at any time upon instructions: before the 
due date, entitled to have an account takenon the 
footing of the price prevailing on the date on which he 
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has given instructions t> close the transaction. ULFAT- 
RAI HUKUMCHAND V, NAGARMAL GOPIMAL Rao 

Bom, 28 


———— Sukkur Pass G&down Delivery contract— 
lg eliwery chit recetted without payment and which 
cannot be effectively used for obtaining delivery 
without payment of 90 percent. of price of goods 
—Suched&ument,if one of title within meaning 
of s. 2 (4), Sale of eGoods Act (III of 1930)—F rst 
seller is entitled to-refuse delivery to last buyer 
in exercise of his right of lienas unpaid vindor 
—The delivery chit* does not fall within rurview 
of .s. 53 (1), Sale of Goods Act (III of 1930). 
Apart from any established trade custom, a delivegy 

chit or a delivery oider is nothing more than a token 

of authority to receive possession of the goods which 
it covers. A delivery chit whichis part and parcel 
of a contract on Sukkur Pass Godown delivery terins 
and which is received without payment and which 
cannot be effectively used for obtaining delivery®with- 
out payment of 90 percent. of the price of goods is 

not a document of title within the meaning of e. 2 (4), 

Sale of Goods Act. The delivery chit docs not re- 

present the goods or transfer possession thereof or 

entitle the hclder to receive delivery from the original 
seller, and irrespective of whether the original seller 


ehad received the purchase price of the goods, he is 


entitled to refuse delivery tothe holder in the exer- 
cise of his right of lien as unpaid vendors. The da- 
livery chit, therefore, does not fall withig the purview 
of s. 53 (14, Sale of Goods Act. HUKUMATRAI ARJAN- 
pas FIRM v. NANDU VIRUMAL Sind 137 


—_—-—_— Wager—Forward contract for purchase and 
sale, when wagering contract—Substantial part 
of goods actually delivered to buyer—Contract, if 
wagering contract. 

Forward contracts for the purchase and sale of goods 
are reccgnized forms of commercial transaction. ‘hey 
may be perfectly legitimate and genuine trade trans- 
actions though of a speculative character or simply 
gambling or wagering contracts. To be wagering con- 
tract there must be a bargain for differences. It would 
still be regarded a wagering’ contract and so void, 
even ifa party thereto had an option under the terms 
of the contract to demand delivery. Such a bargain 
for differences may appear on the face of the contract 
in which case no further evidence would be required 
to condemn the contract asa wagering ore. But where 
the contract onthe face of it appears to bea contract 
for the sale of goods for a pice, extrinsic evidence 
may establish that there was a common intention to 
wager, that is the intention of both the parties to 
the contract was that the title to the goods would 
not pass, 4. e , there is to be no delivery. but the in- 
tention was only to take differences according to the 
rise and fall of the market on the date of delivery 
mentioned in the contract. IÈ such an intention is es- 
tablished the contract is a wagering one and so voil, 
If such anintention on the part cf one of the co. 
tracting parties is established and itis further estab- 
lished thatthe other pirty though intending a trading 
transaction was aware of the cther’s intention at the 
time of the formation of the questioned contract pos- 
sibly it would be regarded as a wagering contract. 
When, however, it is found that all or the substantial 
part of the goods were actually taken delivery of, such 
a forward contract must recessarily be taken to re- 
present a genuine commercial transaction as the fact 
of delivery deStroys the inference ofa common inten- 
tion t3 wager. SHEWKISSEN MAHATA v. MANGALCHAND 
MatLoo : Cal, 885 
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Contract Act (IX of 1872), ss. 28, 127— 
Consideration and motive, must bee distinguished? 
—-Person alleged to have embezzled amount promis- 
ing to pay it at future date—Another person 
standing surety with a motive to save principal 
debtor from criminal prosecution, th: ugh there was 
no understanding of the sort—Consideration, if 
illegal being in nature of stifling prosecution, 9 
There isa clear cut distinction between the motive 

prompting an act anda consideration. Wherea per- 

son enters into an agreement with another and pro- 
mises to reimburse the latter tÊ the extent of a certain 
sum alleged to have been embezzled by him, in con- 
sideration of the latter’s depositing the amount inthe 
meanwhile and there is a clear understanding between 
the parties that the liability was to be determined sub- 
s&quently upon proper enquiries being made, the con- 
sideration of the agreement is not illegal within the 
meaning of s. 23, Contract Act, as one stifling prosecu- 
tion. ° Consequertly a surety for the debtor in the above 
agreement is Jiable furthe amount ofthe bond. The 
motive which impelled the surety to stand as surety 
was none other than that of ee him from the risk of 
rosecution. Har NARAIN v. RAM SWARUP 

a = Oudh 253 

———— S. 200— Whether affects principle that 
general rule as to ratification would not apply 
when it affects rights of other partires. | 
The provisions of the Contract Act relating to agency | 

are not meant to be exhaustive. Neither s. 200, Con- 

tract Act, nor the other provisions relating to rati- 
fication affecg the general principle of law of agency 
that the general rule as toratificaiion would not apply 
when’ it would affect the rights of other parties. 

THINNAPA CHETTIAR V. KRISHNA Rao Mad. 329 

Co-owners—Abandonment—If can be presumed 
—§. 114, Evidence Act (I of 1872), effect of. 

The Court may presume the existence of any fact 
which it thinks likely to have happened, regard being 
had to the common cours® of natural events in the con 
duct of public and private business in their relation 
to the facts of the particular case. 

Brothers lived together and held the property belong: 
ing to their parents as co-owners. Oneof them used 
the property as his own. After a time the rest of the 
brothers went away and“%ook no interest in she property 
for a long period of 25 years : 

Held, thatthe mere fact of leaving the house was 
not sufficient to show that they were ousted from this 
property, but in considering this matter the Courts 
must always bear in mind that the Ivi. Act 
requires rules of common sense to be applied to the 
consideration of cases and that the abandonment on 
the part of the departing brothers of any claim that 
they might have had tothe property might be pre- 
sumed unders, 114, Evi. Act. Mauna Po Haine v, 
Po Ny1 Rang. 234 
—_—-_—- Defendant in exclusive possesston for 29 

years—Plaintiff must show that he is co-owner. 

A plaintiff wishing to succeed on the ground that 
he is co-owner must establish that fact, where the 
defendant has beyond question been in exclusive and 
uninterrupted possession for a long period e, g., 25 
years, Maune Po Hrana v. Po Nyi Rang. 234 
Co-operative Societies Act (II of 1912), 

ss. 23, 42 (2) (b), (d)-Winding up of 

Society—Period of two years under s. 23, when 

ns tO TUN. 

te winding up of a scciety the crucial date is the 
date of dissolution, and what has to be seen is whe- 
ther the liability of a past mentber was subsisting at 
that time. The period of two years meftioned in s. 23, 
Co-operative Societies Act, 1s to Tun backwards not 
from the date on which the award of the liquidator is 
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made but from the date of the dissolution cf the Society, 
that isgthe date on which its registration was cancel- 
led. ALLAH YAR vV. ANJUMAN IMDAD Qarza, BASTI 
CHAH KOTWALA DAKHLI, JALALPUR Lah. 688 
S. 42 (b), (d)—Liquidator acting within 

his powers in passing award—Civil Gourt, if can 

decide whether amount was correctly assessed. . 

Where a liquidater of a Co-operative Society acts 
within his powers in passing an award the Civil Courts 
cannot gainto the question whether the amount was 
correct®y assessed by him. ALLAH YAR v. ANJUMAN 
Inpap Qarza, Basti Cuan KOTWALA DAKHLI, JALAL- 
PUR Lah, 68 
Co-sharers. See Adverse possassion 44 
Costs—Appeal—Preliminary objection as to in- 

sufficiency of court fee allowed—Appeal memo re- 

jected for non payment of court-fec— Appellant, 
e if can be ordered to pay costs of hearingof prelt- 
minary objection—Applicability of 7.130 Bombay 

High Court (Appellate Side) Rules. 
ed preliminery objection as to the sufficiercy of ccurt- 
fee in appeal was allowed and the memorandum of 
appeal wasultimately rejected for non-payment of pro- 
per court fee within the time fixed : 

Held, that the appellant could ke ordered to pay 
costs of the hearing of the preliminary objection. In 
such a case r. 180, Bom. High Court Appellate Side 
Rules should be applied. Kasoiram SENU CHAUDHURI 
v. RANGLAL MOTILALSHET MARWADI Bom. 894 

Idoi—Suii by neat friend dismissed—Neat 
friend when personally liable for costs. 

Where a suit brought by an idol’s next friend is 
dismissed, the next friend is personally liable for the 
costs and not the estate, unless upon a consideration 
of the circumstances the Court directs him to be in- 
demnified out of the trust estats. SRIDHAR JEW v. 
MANINDRA K. MITTER Cal. 473 
Court-fee — Appeal—Valution—Sutt for possession 

of land alleged to have been encroached upon by 

defendant and for demolition of building built upon 
it—Land valued at Rs. 6,000 and damagsut 

Rs. [00—Surt decreed—Appeal by defendant—De- 

fendant if can give his own valuation and assess 

court-fee accordingly on ground that value cf land 
is a question at issue in appeal. 

When a defendant seeks to set aside the whole decree 
the value of the subject-matter in dispute must neces- 
sarily be the vaiue of the relief granted by the decree 
which the appellant wishes to disembarrass himself of, 


~ 


The value of the relief granted which it is sought in- 


the appeal to get rid of is the criterion for valuing ap- 
peal. It is notopen to an appe#ant-defendant to avoid 
assessing his appeal at its full valuation merely because 
it may’ prove, as a result of the appeal itself, that the 
plaintiff's own valuation was excessive. It is not open 
to him first to decide theappeal in his own favour and 
then to value his appeal accordirgly. 

Plaintiff instituted asuit against the defendant for 
vacant possession of the land alleged to have been 
encroached upon by the defendantand for demolition 
of the structure built upon it by t'e defendant. The 
land was valued at Rs. 6,000, and damages at Rs. 900. 
The suit was decreed in its entirety. The defendant 
appealed to set aside the whole decree and put his own 
valuation on the appeal and paid court fee accordingly 
onthe ground that the question whether the property 
Bas worth Rs. 6,000 or not was itself at issue in ap- 

eal ; 

Held, thatthe value to the defendant-appellant of 
getting rid of the decree could net be less than Rs, 6,000 
and consequently the court-fee on appeal must be asses- 
sed accoyding to the plaintiffs’ valuation of the Bubject- 
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natter of the suit. BALMAKUND GUPTA vV. SEORETARY 
F STATE All. 448 
ourt Fees Act (VII of 1870), as amended 
by (Act XIX of 1938), s. 6 A-—Invidentel 
orders le@ding upto order relating io court-fees, if 
can be set amde. : 

Obiter.—Whenan appeal lies agtinst an order direct- 
ing payment of court-fee incidental orders which lead 
up to it can be set right. MOHRI KUNWAR v.’ KESHRI 
«CHANDRA All. T58 
—— 5, 6-A as amended by Act XIX of 

.4938—Sutt filed before Act of 1988—Order re- 
garding court-fees pass. d against plaintiff subse- 
quent to Act—Plaintiff has a right of appeal under 
that Act. 

The rightof appeal given to a suitor is a part ci 
procedure relating to determination of ccurt-fee and is 
purely a matter in which the Crown is interested and 
in which neither the plaintif nor the defendant has 
such a vested right as cannot be affected by & subse- 
quent enactment and the rule enunciated by the Privy 
Council is not applicable to such a case. The Court 
Fees Act of 1938, which allows an appeal against the 
order demanding court-fea dces not take away any 
right which was vested in the plaintiff on the date 
bre he filed the plaint ; it only confers upon him new 
right. . 

Where, tlierefore, a person files a suit before the 
Act of 1938, and an order relating to court-fees is pass- 
ed against him after the Act, he has a right of appeal 
under the Act of 1938, even if he had no such right 
before that Act. Moari KUNWAR tv. KESHRI CHANDRA 

< All. 758 

——-—— 8.7 (iv) (@)—Order passed by liquidator 

of co-operative soctety—Sutt for declaration by 

plaintiff, party to such order, that it is null and 

void and for restraining defendant from executing 

at falls under s.7 (iv) (c)—Plaintiff can fix any 
value on plaint. 

When the plaintiff is a party to a decres or deed, the 
declaratory relief, if granted, necessarily relieves the 
plaintiff of his obligations under the, decres or the deed 
and hence in such cases the declaration involves conse- 
quential relief. Consequently a suitfor a declaration 
by the plaintiff thatthe order of the liquidator of the 
Co-operative Society is null and void and is not execut- 
able against: him, and for an injunetion restraining the 
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defendant from executing the decree is a suit for dec- ` 


laration and consaquential relief and, therefore, under 
s. 7 (tv) (0), Court Fees Act, the plaintiff isentitted to 
fix any value he likes on the plaint The plaintf is the 
sole arbitrator of this valuation and can fix it arbitrarily 
at any figure, however, disproportionate it might be 
with thesreal value of the subject-matter. ALLAH Yar 
v. ANJUMAN Impap QarzaA, Bastı CHAN Kotwata 
DAKHLI, J ALALPUR Lah. 688 
s. 7 (iv) (d)—Plaintiff's valuation of in- 
junction sought, palpably inadequate—Court’s 
power to raise it. 

The Court has no power to revise the valuation 
which the plaintif has placed upon injunctions sought 
for by him even if itis palpably inadequate. RANGA 
Rao v. Rama CHANDRA Rao Mad. 439 

S. 7 Civ) (d), (c)—Question as tə court- 
fee and pecuniary jurisdiction—Substance of sutt 
and not form should looked to—Right of easement 

—Suit for—When falls under s. 7 Civ) (c), stated— 

Suit for injunction for protecting easement—Held, 

on frame of plaint that suit fell within si T Gv) 


It is well-established that in matters of eourt-fee and 
pecuniary jurisdiction, one must look to the real sub- 
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stance of the suit and not the form in which it has 
been clothed. If, therefore, thereis any legal necessity 
for the plaintiff tọ get a declaration of his right of ea&e- 
ment before he can get an -imjunction to protect it, the 
suit would have to be filed under s. 7 (tv) (c). Cours 
Fees*\ct, even though he has sought this declaration 
by means of averments in the body of the plaint and 
not by prayéce fora declaration specifically amongst 
the reliefs at the end of the plaint, The safe rule is 
that when there is some, legal obstacle which has to 
be removed before-2 consequential relief can be granted 
“t is incumbent upon the “plaintiff to pray fora declara- 
tion which will have the effect of removing that obs- 
tacle. “But if the plaintiff merely avers a title which 
can be established without the cancellation of a docu- 
ment or the nullification of any adverse title and only 
claims the relief which would naturally flow from, the 
establishment of the title which he avers, it is not neces- 
sary for the plaintifito pray expressly for a declaration 
of that title, ° 

The plaintiff’s case was that irrigation worksin his 
occupation situate within the Hyderabad State, received 
their customary supply of water from the overflaw of 
tanks belonging to the de’endant and situate in British 
India and that the plaintiff had aright to require that 
the defendants should do nothing to the tanks in his pos- 
agssion which would adversely affect the customary 
flow of water to the tanks of the plaintiff. Consequently, 
he demanded a series of injunctions restraining the 
defendant from carr} ing out projected workg which, it 
was alleged, would endanger the customary flow of 
water to the plaintiff’s tanks: . 

Held, that on the frame of the suit, all that the plaine 
tif hadto do was to prove by evidence that he had a 
subsisting right of easement to tbe extent and of the 
neture claimed. If the evidence established the exis- 
tence of this right, there was no legalimpediment which 
had to be removed before the infunction protecting that 
right would be granted ; and whether he had or had 
not sued for declaration, it was not necessary for him 
to pay court-fes onthe footing that the finding which 
he was as to his title was really a declaration, neces- 
sarily required asa preliminary to the grant of the 
injunction. The plaint, therefore, fell only under s. 7 
(iv) (d), Court Fees Act, and the plaintiff was entitled to 
place his own valuation on the injunctions which he 
sought, Ranca Rao v. Rama CHANDRA Roy 

Mad. 439 

—_—— 5. 7 GV) (f)—Suit for account—Final 

decree for specific sum-—~Appeal must bear stamp 
onamount of decree at least. 

In anappeal in a suit originally instituted for an 
account seeking to set aside a final. decree for specific 
sum found to be due from the appellant the appellant 
is bound to value his appeal at the amount of that 
decree at least. It is not open to him to value his: ap- 
peal ata notionalamount. KASHIRAM SENU CHAUDHURI 


p. RANGLAL MOTILALSHET MARWADI Bom. 894 
———- Seh. I, Art. I. Sze Civil Procedure Cada, 
1998, O. XXXVI, rt, 6 239 


——-— Sch. II, Art. 17-B—Applicability of 
Art. 17-B—Sutt on pro-note decreed against trus- 
tees in their personal capacitty—They in appeal 
contending thatithey were liable as trustees and 
not personally—Court-fee payable. 

Befora a subject-matter in dispute can bs said to be 
incapable of vatuation, it must be established that it 
is noteven possible to state approximately what would 
be the money value of the liability which a person 
seeks to get rid of by the judicial decision, that is by 
no possibility could it be state] approximately- what 
would betho money value of the detriment that a 


xxvi | INDIAN CASES ; [1044 


Court Fees Act—concld. 
e . ` . 

person may sufier by reason of the adverse decision 
against him. 
-, dV here the trustees against whom a suit on a pro-note 
had been decreed in their personal capacity contended in 
appeal that they were liable only as trustees and rot 
“personally : ° 
» Held, that it could not be said thet the subject-matter 
-of the appeal was incapable of valuatiqn ẹ within the 
meaning of Ait. 17-B, Sch. IJ, Court Fees Act, because 
in appeal, they in fact sought fo get rid of their liability 
to the extend of both their person and property in 
respect of the amount that kad been decreed against 
them. Congequently, the appellants must pay ad valo- 
rem eourt-fee on the decretal amount. BALA VENKATA- 
“RAMA CHETTIAR V. MARUTHAMUTHU ( HETTY Mad. 298 
Criminal Procedure Code (Act V of 1898), 

ss. 35, 8397—Imprisonment in default of pay- 


ment ‘of fine cannot be directed to run concurrently e 


with substantive sentence of imprisonment for 


different offence. 


.:Thereis no provision of law enabling a Court toe 


direct a sentence ofdmprisonment in default of pay- 
ment of.fine to run concurrently with a substantive 
sentence of imprisonment passed for a different offence 
eitherat the same trial or at different trials. EMPEROR 
Y, Hast Í Lah. 3 
—_ s. 107— Person executing bond under s. 107 
:'t Commission by him of offence under s. 36, Penal 
“ Code (Act XLV of 1860), involves breach of peace 
- entailing forfeiture of bond. 

In the case of the commission of an offence under 
s. 396, I.P. O., bya person who bad” executed a bond 
under s. 107, Criminal P. C., so as to entail a forfeiture 
of the bond especially when firearms are used and death 
is caused the forfeiture of the whole amount of the 
security is justified. SHER MOHD. v, EMPEROR 
a f se Pesh. 588 
—§_ ss. 135, 139-A—Jury, appointment of— 
' Prayer for, if canbe entertained after decision 
. under s. 139-A. a 

After the decision under s. 139-A, Criminal P. Q., a 
Magistrate can entertain an application for the appoint- 
. ment of a jury from the party against whom the deci- 
sion is made, Hari LAL SINGH v. Dro NARAIN SINGH 

Pat, 602 
——— 8s. 145—Dispute as to possession—Proceed- 

ings under s. 145—Magistrate putting one party in 
> possession—Subsequent proceedings on application 

by the other party—Magisirate, if can oust -the 

previously successful party and attach property 

under s. 146—Joint possession given in previous 

proceedings—Effect—Order to be passed in sebse- 
. quent proceedings.. 

Where a Magistrate, in the earlier proceeding under 
g, 145, Criminal P. C., makes an order putting one of the 
parties in possession heis bound to maintain him in 
possession of it and cannot ina subsequent proceedings 
under s. 145 on an application by the opposite 

arty, oust him and attach the property under s, 146. 
nany event even if the order made in the earlier 
proceeding could be construed as an order putting 
both the parties jointly in possession -it is patently 
wrong of tha Court to make another order excluding 
one of them from one-half of the land in dispute and 
leave the other in exclusive possession of the other half. 
Even if the Court thinks that the parties had been 
put in joint possession of the entire land and a dis- 
pute had arison betwecn them asto how it should be 
partitioned it is its duty to bind both, of them down 
until the matter is decided by a Civil Uourt or settled 
by artibtration, RamRacHya SINGH V, SINGESHWAR Ral 


Pat. 854 
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Criminal Procedure Code—contd. i 
S». 145—O0rder under, in respect of stock ojæ 
medicines, if canbe pass:d. 

The definition of land in cl. (2)0f s. 145, Criminal P 
C., cannot include the movable proprty, such as <¢ 
stock of medicines in a shop. Consequentdy no orde» 
under the section can be passed in respact of the stock 
of medicines. Manmoop Bra v. Eusan Bec Oudh 2368 
———-§. 145—' Possession,’ contemplited is actual 
- and exclusive possession and not joint or con: 

structive possession. 

Po&session contemplated under s. 145 is not only 
actual possession but the exclusive pssəssion of tjor 
subject in dispute. There is no roon whatever for 
the application of the doctrine of j iit possession under 
that section, The question of joint possession or 
constructive possession are both foreign to the scope 
ofs. 145. Further a Magistrate acting under s. 145 (4) 
has to decide the possession of the subject of dispute 
without reference to the merits of the claims of any 
party. Itis not within the province of the Magistrate 
so determine the title of tie parties or the question 
whetker the possession was founded upon tit'e or not. 
His only concern is to see who is in de facto possession 
of the subject of dispute. Partiesmay be joint owners 
and yet any one 6f them may be in actual possession 
of the property to the exclusion of other co-owners, 
No doubt the possession of one co-owner will be csn- 
sidered to be the possession of all, and a co-owner 
not in actual possession would be deemed to be in 


- constructive possession of the property. This doctrine 


of constructive possession, however, has no place in 
criminal law and a Magistrate acting under s. 145 is 
entitled to take notice only of exclusive actual physical 
possession and has nothing whatever to do with con- 
structive possession or joint possession. MAHMOOD 
Bra v. Exsan BEG Oudh 236 
5, 145 —Two months period, when begins. 

Two months mentioned in the proviso to cl. -(4) of 
s. 145 mean two morths from the date of the prelimi- 
nary order and not two months from the date of, the 
complaint. MAHMOOD Bra v. Ensan BEG Oudh 236 
——_——ss. 145, 147—Dispute as to right to 

receive offerings at shrine depending upon right 

to sit in particular spot—Order can be made etther 

under s, 145 or s. 147. 

Where a dispute regarding the right to receive the 
offerings at a shrine centres round and depends upon 
the right to sit ina particular spot the dispute relates 
either to the possession of the land or to its use. 
Therefore an order either under s. 145 or under s. 147, 
Oriminal P. O., can be made. ABDUL MAJID SHAH v. 
MOHAMMAD SAHEB AZIZUDDIN Nag. 122 
— SS. 145, 147 —Person complaining about 

being forcibly ousted from possession by oper side 

and asking for attachmznt of property and for 
appointment of Receiver—Whether suficient to 
invest Court with jurisdiction to proceed under 

s. 145. 

When a person comes forward and complains about 
being forcibly ousted from possession by the other side 
and asks for attachment of the property ard for the 
appointment of a Receiver and asks for action to be 
taken under s. 145, Criminal P. C., (which relates to 
land alone), there can be no reasonable doubt that he 
is setting forth all the necessary facts to invest the 
Court with jurisdiction to proceed under s. 145. ABDUL 
MAJID SHAH v. MOHAMMAD SAHEB AZIZUDDIN 

Nag. 122 
—s. 147. See Criminal Procedure Code, 1898, 

s. 439 10 
———— S., 14'7— Scope— Further direction thai 

petitioner should not cause obstruction to flow oj 
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water toh tank which would cause submersion of 

and damage ta crop of opposite party held ber ond 

scope of s. 147. 

Held, that though it was open to the Magistrate 
under s. 147, Criminal P. C., to direct the petitioner 
to remove fhe dam put up by them on the surplus weir 
of the tank a further direction that he should not cause 
any obstruction to the flow of water from the tank 
which would cause the submersion of and damage to 
the crops of the opposite party is beyond the scope of 
5. 147, THOONGAVADAN v, PERUMAL GOUNDAN 6 

Mad. 606 
w—-— S. 147 (2)—Power of Magistrate to direct 
mandatory injunction. 

Section 147 (2), Criminal P. C., empowers the Magis- 
trate, in a proper casr, to order a person to do some- 
thing or, in other words, to direct a mandatory in- 
junction. GHUMANDA SINGH V, EMPEROR 
—--— S. 164—Practice of getting witnesses 

examined under $.164, how far justified. 


No- doubt the fact that the Police have, consideral e 


it necessary for the statement of a witness -to be 
recorded under s. 164, -Criminal P. C., suggests that 
they do not consider him altogether a rekable witness: 
that is to say they apprehened thathe may be tam- 
pered with. But there is no objection to the procedure 
being followed in appropriate cases. Village witnesses 
-are peculiarly susceptible to local influences. Where 
all of the persons accused in the first information 
report have disappeared from the village immediately 
after the occurrence, it is by no means improbable 
that some attempt would be made by ons or more of 
them to tamper with the witnesses while the accused 
are still at large. There is no objection in these 
circumstances to the Police sending .the witnesses to 
have their statements recorded by the Magistrate 
under s. 164. The precaution isa very natural one. 15 
is the only legal method by which the statements 
made by the witnesses at anearly stage in the in- 
vestigation can afterwards be proved at the trial by 
the prosecution, and then only for the purpose of 
corroboration. But it does no doubt help to deter 
witnesses frcm changing their stories subsequently 
and to this extent its effect isin our opinion salutary. 
PARMESHWAR DIN v. KING-EMPEROR Oudh 630 
——— S8. 164, 297—Murder case—Statement of 

prosecution witness that accused killed deceased— 

Witness in Sessions Court not even stating that 

accused was present at place of murder—Statement 

under s. 164 put in under s. 157, Evidence Act (I 

of 1872) to corroborate witness —Statement held not 

substantive evidence and could be put in only under 

s. 165 (3), Evidence Act (I of 1872). 

In a murder case, the daughter of the accused who 
was a prosecution witness, did not even state in the 
Sessicns Court that her father was in the hut where 
the murder took place on the night of the oecurrence, 
whereas under s. 164 she explicitly made a statement 
that her father had killed her mother. The statements 
under s, 164 were put in at the instance of the Public 
Prosecutor after objection by the defence Pleader and 

it was noted in the order sheet that they were put in 
. under s, 157, Evi. Act, to corroborate the girl: 

Held, that it could not be said that the statement of 
the girl under s. 164 corroborated her statement in the 
Sessions Court, In fact it clearly contradicted it and 
the prosecution could only put inthe statement under 
s. 164, Criminal P. C., with the permission of the 

-Court in order to impeach the credit of their own 
witness under s. 165, sub-s, (3), Evi. Act. The state- 
ment under s. 164, Criminal P. O., was itself not 
évidence at all against the accused and its only purpose 
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could have been to negative the evidence of the girl as 
given in the Sessions Court. EMPEROR Vi SEKENDAR 
ALI SHAH RAHAM ALI SHAH ~ t Cak, B74 
—S.195 (3). See Criminal Procedure Code, 
1898, s, 476-A CO | 497 


—__* gs. 208, 209, 210— Examination: ‘in 
commitment proceedings of defence witnesses before 
charge—#repriety—Duty of committing Magistrate 
pointed out. ° l p oe 
Defence witnesses may -be examined in commitment 

proceedings even ‘before the time comes to frame a 

“charge. 4 . 
As it is the duty of a Magistrate. making an enquiry 
under Shap. XVIII to decide on tha materials . before 
him whether or not there are snfficient grounds-for 
committing the accused for trial there can be no ques. 
tion that he is not only entitled but also bound tocon- 
gider the evidence and weigh it. Itis equally “clear, 
however, that he must do so in order to discharge the 
limited duty laid upon him, and n% by way of trying 
the case. Ifthe Magistrate comes to the conclusion 
that there is evidence to be weighed, he ought to com- 
mit the accused for trialand he ought not to discharge 
the accused merely because he thinks that if ho were 
to try the case himself, he would not be prepared to 
convict the accused on the evidence before him. But 
if he comes tothe conclusion that the evidence for the 
prosecution is such that no tribunal, whether a Judge 

‘or Jury, could be expected to convict the accused, then 

he ought to discharge him. The Magistra@e would, be 

going further than his limited duty requires, if he takss 
it upon himself tosay in effect that the record of.the 
witnesses’ stataments in the Sub-Inspector’s diary is 
decisive and that no Judges or Jury would discredit 
that record, however, much the Sub-Inspector, if 
allowed by the Court empowered to try the case to be 
cross-examined by a lawyer on,bshalf of accused may 
be shaken. If the evidence is balanced, however 
unevenly in his opinion, then it is a matter which has 
to be tried, and it is his duty to commit it for trial. 
Where the evidence is conflicting and lays itself. open 
to suspicion, ths Magistrate even though he may have 
reason todoybt whether if hg were trying the cas) 
he would convict, has no right to substitute his 
judgment for the final judgment of the Court indicated 
by law for the trial, and to arrive at a final decisión 
dis missing the case in the way in which he would do 
if he were the trialCourt. Ganea PRASAD NAEK 7. 
Braawat DEO Pat, 682 


3, 209 (1)—Question whether offence: falls 
ander s. 302 or 8. 304, Penal Code (Act XLV of 
1860) —Case should as a rule be left tothe Sesstors 
Court. : os 
The question whether an offence falls unders, 3 2 

ors. 304, I. P. C., isas a rule a difficult question which 

a Magistrate isas a rule not qua‘ified by training or 

experience to decide, a..d it should, therefore, be left 

to the Sessions Court. ees s 
Held, however, onthe facts thatit was doubtful 

whether a c2nmittal to the Court of Sessions would 

result in a-conviction under s. 302, I. P. O. In re 

HimLoo JADDU GOND Nag. 184 

———— 8S. 235 (1). See Criminal Procedure’ Code, 
1898, s. 239 (d) NG 267 

_——— ss. 239, 297--P charg:d under s. 366, 
Penal Code (Act XLV of 1860), and K’under s. 363 
—Offences held commiited-tn cours 'of' ~~“ same 
transaction—Joint trial held: proper —Fact: that 
one offence.was complete before other was committed 
is immaterial. : ee 

_ As long asthe offences charged are committed in'the 

J 








p 


EMPEROR 


XXVIII 


Criminal Procedure Code- contd. 
| 4 

course of the same transactión it is immaterial that ore 
offence was complete kefure the other was committed. 

ghe girl was kidnapped ani taken away by P and 
on the following morning while the girl was still with 
P and his ecmpanion that dompanion fetched K and the 
three men proceeded to escort the girl toa neighbquring 
yillage. From there they took her to another placeand 
K actually stayed there until bth of them were 
arrested by the Police, P was charged With an offence 
under s. 336 and K under s.e368, I. P. ©., and both 
were tried jointly: ° r 

Held, that tke offences were comnfitted in the cours 
of the same transaction and the -joint trial’ was, there- 
fore, proper, KAMALA PROSAD BHATTACHARJEE v. 
Cal. 12 
——— ss. 239 (d), 285 (1)—Trial of several 

persons jointly— Principle under s. 235 (1), if applies 

-eFive accused kidnapping girl for purrose of 


illicit intercourse—Girl forced to illicit intercourse ° 


with S one of accused—All accused charged under 


s? 36"—-S-also charged under s. 376—Joint trial of © 


all held justified by 8. 239 (d). 

The principle contained in s. 235 (1), Criminal P. C. 
which applies to the trial of a single person is exten- 
ded by cl. (d) of s. 239, tothe trial of several persons 
jointly. Just as one person can under s. 235(1), he 
tried for several distinct-offences if they are committed 
in one series ofacts so connected together as to fcrm 
the same transaction, under s. 329 (d), several persons 
ean be tried for’ different offences provided these diffe- 
Tent cffences are committed in the course of the same 
transaction. 

Five accused kidnapped agirl with the object that 
she should be subrritted to illicit intercourse, After 
being thus kidnapped the girl was forced to illicit inter- 
course with one of the accused 4, All the five accused 
were charged under s. 366, I. P. ©. and S was also 
charged under s. 376 gnd all the accused were tried 
jointly : 

Held, that the two offences under s. 366 ands. 376 
were committed in the course of the same transaction 
and the joint trial was justified under s. 239 (d). Mous- 
ALI V. EMPEROR Sind 267 

8S. 287, 209, 342—Obdject, of s. 209— 

S. 342, applicability of—-No prima facie case made 

out against accused—Magistrate examining accused 


. ` and recording answers—Whether duly recorded 


within meaning of s. 287—Ij can be used to fill up 

gaps inthe prosecution. evidencz—Presumption 

under Ss. 80 Evidence Act (I of 1872), whether ap- 
plies to such record. 

Section 209, Criminal P.C , makes it clear that the 
Magistrate is to examine the accused not for the pur- 
pose of filling gaps in the prosecution but for the pur- 
poses of enabling the cccused to explain any cizcum- 
stances appearing in the evidence against him. 
Section 342 is applicable not only to the trial before 
the Court of Session but also to the erquiry bzfore the 
committing Magistrate. Both these ss. 209 and 312 
cast upon the Magistrate the duty to interr-gate the 
accused if the facts and circumstances proved are of 
such a nature that they tend, if-unexplained, to impli- 
cate the accused. Theinterrogation is to be made in 
order to afford him an opportunity for offering an ex- 
planation. Sections 342 aud 209 enable the Magistrate 
to examine the accused only if there are circumstances 
appearing against the accused in the evidence given by 
the prosecution and answers given by the accused, in 
the absence of such evidence, ta questions put by the 
Magistrate, cannot be used for filling up gaps in the 
proof adduced py the prosecution. 

Where in, a case the evidence falls far short of making 
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out a prima facie case against the TA and the 
Magis:rate proceeds to examine the accused and recorde 
his @nswers, it cannot be said that the examination of 
the accused was duly recorded by him within the mean- 
ing of that expression in s. 287 and the presumption 


under s. 89, Evi. Act, cannot app'y to it. EMPEROR v. 
KUPPAMMAL ° Mad.i129 
-—-— S. 297, See Criminal trial—Trial by au) 

71 


——— S. 297—Iividence on either side should be 
summed up and not arguments. 

Under s. 297, Criminal P. C, the Court’s duty is tc 
sum up the evidence for the prosecution and defente 
and lay down thelaw by which the jury are to be guided. 
The section nowhere requires that all the arguments 
addressed by the respective parties are to-be gone over 
again. In fact todothis at length is apt to c nfuse the 
jary. What they really require is assistance in apply: 
ing their minds to the ascertainment of thetrue state 
of the facts sofaras it can be determined from the 


evidence. . BAKHORI GOPE?. ABDUL HALIM Pat.127 


——-— S. 297—In charge to jury Judge almost as- 
suming prosecution case as proved—Judge repeat: 
ing that fury must have reasons for dcubt before 
they considered that they had reasonable doubt— 
Charge is open to serious objection. 

Where the charge of the Judge to the jury almos! 
assumes that the prosecution case is proved and throws 
the onus on the accused to establish his innocence and 
further the Judge repeats more than cnee that the jury 
must have reasons for their doubts before they car 
consider that they havea reas-pable doubt, the charge 
is open to serious objection. EMPEROR v., SEKENDAE 
ALI SHAH RAHAM ALI SHAH Cal, 774 

Se 297—Judge should not quote to jur 
from head-notes, ; 

It is dangerous for a Judge to quote to the jury from 
head notes and not from the actual observations mad 
in a judgment, It is also preferable to avoid the 
practice of citing recorded authority in support o: 
observations which are the fruit of the experience oj 
Judges in matters of facts and are not expressions re 
garding questions®* of law. BAKHORI GOPE v. ABDUI 
HALIM ; Pat. 401 
——— S. 297—Trial by jury—Offence under 

s. 368, Penal Code (Act XLV of 1860)—No evi 

dence toestablish charge—Failure to indicate tc 

jury that offence under s. 368 requires more than 
wrongful cancealment or confinement of woman 
amounts to non-direction. 

In case of a trialof an offence under s 368, I. P, C. 
when there is no evidence establishing the charge 
under that section, the failure of the Judge to put 
clearly tothe jury and to indicate, that an offence 
under s. 368, I. P. C., consists in something nfore than 
the wrongful cone*alment or confinement of a woman, 
amounts to non-direction in the charge and, therefore, a 
conviction under s. 368, I P. C., cannot be sustained. 
KAMALA PROSAD BHATTACHARJEE V, EMPEROR 

Cal. 12 

— — SS. 326, 327, 297—Sessions Judge sum 
mning one set of jurors for whole sesston—Assis- 
tant Sessions Judge, if can summon another 
set of jurors. 

Whether or not an Assistant Sessions Judge has the 
power given to the Sessions Judge by s. 326, Criminal 
P. O., there can be nodoubt whatever that he has the 
powers conferred on the Court of Session under s. 327. 

a set of Jurors or assessors have been summoned by 
the Sessions Judge for a whole session if is still oper 
to the presiding officer of any of the Courts holding 
Sessions to summon another set of jurors for a parti 
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cular tréal if it is not convenient or practicable for 
the trial to be held by,jurors of the set summoned by 
the Sessions Judge under s. 326 But in pracgice it is 
not usual for the Sessions Judge to act unders. 326 
summoning 8 Single set of jurors to hear all the cases 
that aréset down for hearing in a particular session 
but rather¢éo summon one sst of jirorg for each trial 
that has to beheld. BAKHORI Gore v. ABDUL HALIM 


Pat. 107 
———— S: 827—Case adjourned—Iresh set of 
jurors, if can be summoned. 

Where after summoning the jurors the cas® is ad- 
journed, the Sessions Judge has power under s. 32? 
to summon a fresh cet of jurors, ifhe thinks fit to 
do s>, and it is desirable that the presiding officer 
should take steps to obtain the presence of a sufficient 
number of jurors so thatit might not be open to any 
person to suggest thatthere was a possibility of imput- 
ing any such thing as packing of the jury or of outside 
influences being brought to bear on them, BAKHORI GOPE 
V. ABDUL HALIM Pat. 107 
——_-—_ 8S. 845 (6)—Penal Code (Act XLV of 1868', 

ss. 452, 392, 323—Complaint under ss, 392 and 323, 

Penal Code withdrawn—Accused must be held to 

have been discharged—They can be tried and con- 

victed under ss. 345 and £92 Subsequently on same 
facts—On second occasion accused not found guilty 
under ss, 842 and 392 but under s. 323— If can be, 

convicted under s. 323. 

Where the Magistrate consigns the complaints 
under ss. 452 and 392, I. P. G., tothe record room on 
the statement of the complainant that he does not wish 
to prcceed with the case, the offences complained of 
being non-compoundable offences the accused must be 
held to have been discharged. They are, however, 
liable to be proceeded against under the same sections 
and convicted if the offences could be established against 
them, Where the Magistrate on the ‘second occasion 
finds upon a consideration of the evidence that no 
offance had been established underss. 452 and 392 of 
the I. P.O., but thatthe accused were guilty under 
s. 323 ofthe I. P. ©., he cannot, in view of the pro- 
vision ofs. 345 (6), Criminal P,C., convict them under 
s. 223, upon the same facts, if the original complaint 
did not include the offence under s. 323 in addition to 
the offences under as. 459 and 392. Ramonaran v. EM- 
PEROR Oudh 488 

"g s. 397. See Criminal Procedure Code, ia 

S. 35 
— ~ §. 402—Charges under s. 465, Penal Code 

(Act XLV of 1860), ands. 52, Income Tax Act (XI 

of 1922)— Prosecution withdrawing charge under 

s. 465, Penal Cede (Act XLV of 1680)—Accused 

acquitied of that charge and being found not guilty 

under s. 52, Income Tax Act, acquitted also under 

s. 52, Income Tax Act (XI of 1922)_-Complaint 

under s. 186, Penal Code (Act XLV of 1860), found- 

ed upon same facts constituting charge under s. 405, 

Penal Code (Act XLV of 1860;—Proceeding under 

s. 196 held should be quasked. 

After the framing of the charges for offences under 
s. 465, I. P. C. ands. 52, Income Tax Act against the 
accused the prosecution withdrew the charge under 
s. 465, I. P.C. So the accused were acquitted of that 
charge and were found not guilty under s. 52, Income 
Tax Act and were acquitted under that charge also 
The accused were sought under s. 196, I. P. C., to be 
put upon trial upon a complaint which consisted of the 
facts which were the foundation of the charge ‘framed 
under s. 465, 1. P.O. : 

Held, that the accused were acquitted of the charge 
under s, 465, upon the withdrawal of the charge. They 
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could not, therefore, be, tried agein on the same facts 
under s. 196, I P.C. and the proceedings under s. 196, 
I. P. C., should be quashed. HALKHORI Ram v, Em + 
PEROR Pay. 698 
— S., 431—Crigninal appeal, if abates on 
death of appellant, when appellant is sentenced to 
Opay fine. 

Ordinarily a criminal appeal abites on the deagh of 
the appejlqnt. Section 431 ofthe Criminal P. C., has 
however, jon amended soas to provide that this rule 
will not apply when*the appeal is froma sentence of 
fine. Thefineg imposed on the deceased may, if the 
convictions are allowed to stand, be realized from his 
legal representatives. Itis undesirable that this should 
be so, when there is no more reason to méjntain his 





convictions. RAMDHANI GOPE vV. JAGESHER Maato 
Pat. 126 
——— s. 439. 
See Criminal Procedure Code, 1898, s. 488 » 190 


See Criminal Prosedures Code, 1898, s3. 535, 232 58 


.——— S. 439 -Acquittal—Power of High Court 
to convert it into conviction—Power to order re- 
trial. . - 

The High Court has no power to convert a sentence 
of acquittal into one of conviction, it can of course, 
order a re-trial, butit would doso only if there was 
some defect in the proceedings which would lead it to 
the conclusion that the persons acquitted had never 
been properly triedat all. It will not order a re-trial 
merely because it did not agree with the decision of the 
Court below. Nasir KHAN v. EMPERO All, 720 
— 8. 439—High Court, if can enhance 

tence which hasbeen wholly served. ° 

Though the High Court can enhance a sentence 
which has been wholly served it “should always be re- 
luctant to enhance the sentences of persons who do not 
themselves institute the proceedings which bring their 
cases to the notice of this Court, and especially reluct- 
ant to enhance the sentences of such persons when they 
have almost, completed the term for which they have 
been committed. Ma Tin Tin v. MAUNG AYE 
T aa Rang. 190 
_. —— S, 489—Improper order allowing accused 

to escape trial—Order egnnot be allowed to stand 

on ground of delay in application for revision 
when good cause 78 shown. 

Where the result of an improper order is to allow an 
accused to escape his trial the High Court should 
not allow such order to stand on the ground of mere 
delay in application for revision, which was for good 
and sufficient cause. EMPEROR V. SHEROO Sind 14: 
Ss. 439—Order under s. 147—Reviston— 

High Court, if can pass order which Magistrate’ 

ought to have made. 

In revision the High Court can make an order under 
s. 147 which the Magistrate ought t> have made on his 
finding. QHUMANDA SINGH V. EMPEROR Lah. 10" 


Ss. 439—Sentence—Enhancement of—Ap- 
plication for, by private complainant. 

Though’ the High Court should generally bə very 
loath to enhance sentences on the application of a 
private complainant yet there might be cases in which 
a complainant or someother person might bring some 
matter tothe notice of the Court and the Court would 
come to the conclusion that the interest of justice 
generally would be served by an enhancement. Nasir 
Kuan v. EMPEROR All, 720 
— §.439-—Sentence—Reduction of —Interfer- 

ence with trial Court’s discretion. 

Sentence? are a matter of discretion and where they are 
not disproportionate with the seriousness of the offence 


Sen- 
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the Appellate Court will noteėinterfere with them. NASIR 


KHAN v. EMPEROR All, 720 


—— — S. 439 —Sessions Judge passing order under 
s 1$(2), Sind Frontier Regulations (III of 1892)— 
Order found to be wrong-SIf can be set aside in 
TELEVISION. b 
A Sessions Judge passed an order under s. 18 (2), 

Sind Frontier Regulations staying proceedings so that 

the case may be referred to Council of @Héders. It 

was subsequently found that thaease could not be so 
referred as the offence committed was not one under 

g. 8 of’the Regulations ; d 
Held, that the order could be “set aside in revision 

under £. 439, Criminal P. C, EMPEROR v. SHEROO 

pa Sind 14 

S. &476—Ciril or Revenue Court acting 
under s. 476 or s. 476-A or s. 416-B, whether be- 
comes Criminal Court. — 

There is nothing in the words of ss. 195, 473,476-A 
or 476:B, Criminal P.O., or in the combined effect of 

“the op@ration of these sections to warrant ths view that 

a Civil or a Revenue Court acting under s. 476 or 

g. 476-A or 3. 476 B is tĦereby altered intoa Criminal 

Court for purposes connected with such proceedings. 

Daw Saw KHIN v. Ko HPAR Rang. 444 


S. 476—Magisirate calling upon witness 

suo motu why ke should not be prosecuted for per- 

_ jury—Subsequent order declining to take action— 
` Opposite party, if can go in appeal against the order 

—Additional District Judge acting under s. 476-B 

—His order's without jurisdiction. 

Where the Sub-Divisional Magistrate acts suo motu 
in calling on a witness to show cause why he should 
not be prosecuted, for perjury, the opposite party has 
no right cf appeal against the order cf the Sub-Divi- 
sional Magistrate, declining to take action and the 
order of the Additional Sessions Judge, under s. 476-B 
is without jurisdiction an® must beset aside: 

Held, on merits that no good casa was made out for 
prosecuting the witness. SITA Ram v, Brig BEHARI 

ert: Pat. 580 

— m Se 476-A, 195 (8)—Small Cause Court 
not thinking fitto file complaint for offcences 
under s. 471, Penal Code Act (XLV of 1860)—Ad- 
ditional District Judge, if can file tt under 

s. 476-A. i 

‘The Court of the Additional Distrist Judge is not a 
Court to which the Subordinate Judge is subordinate 
within the meaning of s. 195, sub-s. (3). Where, there- 
fore, the Srall Cause Court has not thought fit to file 
a complaint for offences under s. 471, I. P. C., the Ad- 
- ditional District Judge cannot file it under s. 476-A, 
Criminal P. C, HarnanpanGirnv DAWAN SINGH 

Pat. 497 

—— Ss. 488—Children residing with wife and 
husband refusing to maintain them on that ground 
oe if can order matntenance—Husband's re- 

medy. 3 

Theobject of s. 488, Criminal P. O., is fo avoid 
vagrancy by providing that a Magistrate may upto a 





limited extent see that a wife and children are main- - 
tained by the husband or father able to maintain them, . 


But the Magistrate must take the facts as he finds 
them to be. Ifin factthe children are living with the 
-wife, and if in fact the father is refusing or neglecting 
to maintain them where they are living, the Magistrate 
has jurisdiction to make an order, If the father’s case 
is that the children ought not to be living with the 
wife, but ought to be living with 'him or under his 
direction, then he must take proper- pro@eedings in a 
Civil Court to get the children removed from the 


~ 
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custody of the mother. EBRAHIM M: HOMED Hua v. 
KBURSHEDBAI EBRAHIM MUKRI Bom. 232 
—~ —¢ 8.488 — Petition by wife for maintenance 
at a place where sheis stranger and where her 
husband never resided, but was on temporary visit 
to get married—Petition, if can be entertatned. 
An applicatiqn for maintenance by wife ean only be 
entertained at the place where husband and wife last 
resided together, and this rule has been modified to the 
extent thatithas been held possible for a husband to 
have more than one residence for tha purp-se of s. 488. 
But thefe is no warrant for the proposition with one 
"exception that a casual visit is to be taken as residence e 
for the purpose of granting jurisdiction. Casual resi- 
dence ina place for temporary purpose with no inten- 
tion of remaining is not residence s7 as to attract juris- 
diction, Temporary visit of the husband to a palce 
where he does not reside to get married, and to which 
tae first-wife (applicant)is al-o a stranger, does not 
give jurisdiction to the Magistrate to entertain an ap- 
plication of the first wife under s. 488, Criminal P. C. 
wMANLAT V. SHAMBAL Nag. 3 


Ss. 488— Wife agreeing to stay with hus- 
band, in patition—Husband's offer—Subsequent 
repudiation by her—Mayisirate should not allow 
maintainance, ‘ 

Magistrate should not allow maintenance when the 


e 





* husband has offered to keep his wife with him, specially 


when in her application she had stated that she was 
perfectly prepared to live with him in spite of the 
fact that she had alleged beating in the past, though 
when the husband made the offer, she repudiated it 
saying that she did not want togo with him as he had 


already given her trouble and would give her a lot 
more. JIVANLAL V, SHAMBAL Nag. 9 
—_———- S. 488—Wife's application to enforce 


maintenance order by single application including 

arrears covering several months- Defaulter, if can 
. be sentenced to more than one month's imprison- 

ment. 

The proper constrution of sub s. (3) of s. 488, Ori- 
P. C., is that when a wife applies to enforce a main- 
tenance order and im a single application includes 
arrears which cover several mcnthsthen the Magis- 
trate has power to sentence the defaulter to more than 
ons month’s impriscnment. He may sentence the 
defaulter to one month’s imprisonment for each full 
month’s arrears of maintenance and toa further month 
forany broken period over and above that completed 
number of montis! arrears which falls short of another 
complete month. Ma Tin Tin v. MAUNG AYE 

Rang. 190 
—--__. ss. 488, 439—Revision of order under 

s. 488—Costs—Power of High Court in awarding. 

Sub-s. (7) of s. 488 gives the High Court powêr in 
revision in dealing with applications under that section 
to make such order as to costs as may be just. Ma 
Tin Tin v. MAUNG AYE Rang. 190 


——— S, 497—Accused in case of conspiracy to 
murder man with whose wife he had been wtntrigu- 
ing recording as Magistrate the dying declaration 
of deceascd—Accused granted bail owing to discre- 
pancy in evidence of approvers—Grant of bail held 
uot justified by circumstances of case. 

An accused in a case of criminal conspiracy for the 
murder of a man with whese wife it is alleged he was 
carrying onan intrigue, als»recorded as a Magistrate a 
dying declaration of the decased the husband of the 
woman. The Magistrate granted, bail to the accused on 
the ground that there was a discrepancy in the evidence 
of the approvers but there was nothing to suggest that 
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the discrepancy was not capable of explination and 

would be fatal to the prosecution case: e 

- Held, that the grant of bail in the unusual circum- 

stances of the case was not justified. [EMPEROR v. 

ABUBAKAR MUHAMMAD BAHKSH SHEIK Sind 178 

— & 497—Magistrate granting bail discover- 
ing that he had no jurisdiction—Proper course to 
adopt. : 

The discretion to be exercised under a, 497 by Magis- 
trates is a Judicial discretion according to lav. It is 
not for the District Magistrate while forwarding ay 
application fur bail to his Subordinate Magistrate hav - 
Ing jurisdiction to indicate his inclination or his disinc- 
Iination to the granting of bail tothe applicant as by 
a few words Subordinate Magistrates, who arealso the 
subordinates of ths executive Govt, might be impro- 
perly influenced in the diszharge of their judicial 
duties. ° 

Where the Magistrate finds that the order of bail he 
had passed was without jurisdiction the proper thing 
for him is fo commit the accused forthwith to cusfofy 
but should rot allow him to remain on bail pending the 
passing of the final order cancelling the bail bond and 
remanding him to custedy inasmugh as there is no room 
for an ¿interim order in such a matter. EMPEROR v. 
ABUBAKAR MUHAMMAD BAKSH SHEIKH Sind 178 
—— S- 497— Provisions of law should be closely 

followed— Code does not permit everything that it 
~ does not forbid. 

The Criminal P.C., does not permit everything to 
be done that it does not forbid. It requires that in 
matters relating to the administration of law, such 
asthe arrest of the accused, the granting of bail to 
the accused, orin any other matters for which the 
law provides, the provisions of the law should be close- 
ly followed. EMPEROR v, ABUBAKAR MUHAMMAD BaksH 
SHEIKH Sind 178 

S.497—S. 497 does not authorize grant of 
bail in anticipation to persons, not arrested or 
detained. 

. Section 497 doesnot authorise and was not intend- 

ed to authorisetke grant by antisipation of bail to per- 

sons who are nct arrested or detained. EMPEROR v, 

ABUBAKAR MUBAMMAD BAKSH SHEIKH Sind 178 

515—-Revision—District Magistrate, 
power of,to raise amount of security ordered ta 
be forfeited by original Court. 

The plain meaning of s. 515, Criminal P. C., is 
thatthe District Megistrate can pass on rcvi-ion any 
order which the original Magistrate himself might have 
passed. Hence the District Magistrate can revise the 
order of the original Court, so as to raise the amount 
of security to be forfeited. SHER MOHD. v. EMPEROR 

° , Pesh. 588 
——— 8. 543—Magistrate of opinion that offence 
of misappropriation in respect of property kad 
been committed, has discretion in disposing of it— 

Whether bound to return itto person from whom 

tt was recorered, 

_ Wherea case is struck off as being of a civil nature, 
1t Means that the Magistrate has come to the conclu- 
sion that a criminal offence has not been made out and 
that itisonly after adjudication by a Civil Court 
thet the ownership of the property can be determined. 
He is, therefore,.bound to returnthe property to the 
person from whom itis taken and to direct the com- 
plainant to have recourse to a Civil Court ifheis so 
advised. Where the Magistrate is of opinion that an 
offence had been made cut but, that it was one of mis- 
appropriation and not of the receipt of stolen property 
knowing or having reason to believe the same to be 
stolen he has discretion in disposing of propelty which 
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is the subject-matter of the cnmplaint and is not bound | 

to return the property to the person froin whom it was 

recovered. Pormapu Tinata Repp1v KonpaL@ Rat 

REDDI -~ œ Mad. 228 

———— §. 535—Appellate Court, if can canvict 
accused on failure of original charge, of another 
charge of which they had no notice and which*they 
were mod callcd upon to answer, | 

When the presecugion caseis disbelieved in essen- 
tial particulars, it is rot safe to convict the accused on 
the residue ofthe eviderce that may be acceptable. 
The accused should ndt be convicted by the Appellate 
Court of a charge of which they had no notice and 
which they were not called upon to answer in the 
trial Court. But wherethere was a charge under s. 
323 against one of the accused, and the Appellate Court 
convicted others under s. 323 read with s. 114, of the 
1. P. C., wher, however, they were not so charged the 
conviction under s. 323 read with s 114 agsinst such 
accused is not proper. . ; 

‘Accused woe arch the benefit of doubt and 
acquitted of the charge under @ 147]. JANAK SINGH V., 
EMPEROR Pat. 438 
= s9. 585, 232, 489—Accused charged with 

murder of A—Conviction of attempt to murder B 

though not so charged-~Conviction held viteated by 

error of law—High Court in appeal against con- 
viction can use vrevisional powers to set aside 
acquittal and order re-irtal. 

An accused was charged under s. 306, I. P. C., of 
murdering A, but was convicted of attempting to 
murder B with which offence he was not charged. 
There was no Govt. appeal against his acquittal but 
the accused had appealed against his conviction : 

Held, that the conviction for attempting to murder B, 
with which offence the accused was not charged 
was vitiated by an errogy which was nota mere 
material irregularity. z _ 

Held, also that aga Court of Revision had every 
power to set aside the order of acquittal and order 
are-trial even though there was no appeal by Govt. 
against the acquittal, the High Court could seb 
aside the acquittal and order „re-trial. WARYAM SINGH 
ARUR SINGH V. EMPEROR Lah. 58 
S. 552 — Order under— Person alleging mar- 

riage and that parents of girl took her away with 

the intention of marrying her to someone elsé— 

Magistrate must be satisfied that there was legal 

marriage. MB i 

A person put inan application in the Court of the 
Chief Presidency Magistrate purporting to be under 
5, 552, Criminal Procedure Code, alleging that he was 
lawfully married to the petitioner and that on the fol- 
lowing day, her parents took her away against her 
wishes to her home and detained her there with the 
intention of getting her married to somebody else. 
The Magistrate issued a notice under s, 052, Criminal 
P. C., to produce the girl. On the day to which the 
case has been adjourned the Advocate appeared on 
behalf of the petitioners and represented that it would 
be a great hardship to bring the girl all the way to 
answer to a petition that could not in any case be 
granted because the girl was more than 16 years of age 
and no offence had been committed within the juris. 
diction of the Magistrate. When he issued his second 
order he had heard the story of the other side, which 
was that they had come to Madras to answer an ad- 
vertisement in which the applicant was seeking fora 
bride and thatiinding that he would not nake a suit- 
able husband they took the girl back again. More- 
over there was no allegation of abduction with the 
application under s. 552, Criminal P. D, 
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Held that the order of the Chief Presidency Magis- 
trate should beset aside. Before issuing the order 
he sh8uld have satisfied himself that there was a legal 
marriage which could have been easily done by produc- 
tion of a certificate under s. 4, cl. (3), Mad. Marumakka- 


thayam Act. PARAMBATH KANARAN v. O. R. Vasu- 
DEVYAN Mad. 177 
—— Sch. V. Form No. 24-dMegistrate 


arriving at conclusion that lagd in dispute is part 

of Government road—Proper order to piss is in 

Form No. 240f Sch. V of Criminal Procedure 

Code (Act V of 1898). . . 

Where a Magistrate comes to a conclusion that the 
land in dispute forms part of Govt. road, he should 
not order the removal of the walls and buildings erected 
thereon but should pass an order inthe words of 
Form No. 24 of Sch. V.,Criminal P. C, GHUMANDA 
SINGH V, EMPEROR Lah. 10 
Criminal trial—Accomplice—EHvidence of person, 

thatthe saw murder being committed—Value of. 

Though it cannot be said that the evidence of a 
person who says he hai seen a murder committed 
but didnot give any information thereof is litte 
better than that of an accomplice yet his evidence 
cannot be free from suspicion. Birsa v. EMPEROR 

i Oudh 493 
Acquittal—Revision against—Interference 
by High Court. 

High Court always acts with great reluctance in 
allowing a petébion for revision against an order of 
acquittal and only when it is shown that such in- 
terference is essentialto avoid or remedy a clear 
failure of justice, specially when there is a regular 
rocedure for challenging an acquittal by a Criminal 
ourt through the means of an appeal, by the Local 
Govt. BAKHORI Gore v. ABDUL HALIM Pat.107 
——— — Confession—Whgi is. 

No statement that contains self-exculpatory matter 
can amount to aconfession, if the exculpatory state- 
ment is of some fact which if true would negative the 
offence alleged to be confessed. Moreover, a confes- 
sion must either admit in terms the offence, or at 
any rate substantially al] the facts which constitute 
the admission of gravely incriminating fact even a 
conclusively incriminating fact is not of itself a 
confession. MUHAMMAR BAKHSH v. EMPEROR 

Sind 458 
—— — Conviction—Accused pleading guilty—Act 
complained of not offence—Conviction, tf proper. 

Where an accused pleads guilty, but the act com- 
plained of does not constitute an offence, the so- 
called plea of guilty is no more than an admission 
onthe part ofthe accused that he had committed 
the act which was alleged to be an offence. But the 
question whether the act complained of does or does 
not constitute an offence according to law is obviously 
one forthe Courtto decide. The accussl cannot, 
therefore, be convicted merely on his plea of guilty. 
Hieu Court Ban AssooraTion V., JUMPEROR 

Lah. 674 

— Bvidence—Disappearance of accused after 

occurrence—No explanation—Potnt to be taken in 
favour of prosecution, 

Disappearance ofthe accused after the occirrence 
isa circumstance which, in the absencs of any ‘plausi- 
ble explanation might be taken into consideration 
against them. The failure of the accused to put for- 
ward any explanaticn must, therefore, be regarded as 
a point in favour of the prosecution. At the same 
time it would be more satisfactory if the Magistrate or 
the Sessions Judge questions the accused under s. 312, 
Orviminal P, C., particulary with regard to their dis- 
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appearance. PARMESHWAR DIN v. KING EMPEROR 
° Oudh 680 
—-- — Evidence—Evidence of independent wit- 
nesses found truthful—Similar evidence cf other 
witnesses must be accepted. 8 
Where the evidence of independent witnesses js 
found to be truthful and acceptable the evidence of 
others who similarly speak to the happenings of the 
same events must also be accepted notwithstanding 
that they are associated with or are partisans of the 
deceased or the complainant, ANDI THEVAN, In re 
Mad, 64 
Evidence —Eapert — Evidencz—Duty of 
Court, 
The Magistrate, whohas to deal with the evidence 
of an expert witness should take the pains to have 
the expert explain in Court the reasons for his 
ofinion. It is only after hearing those reasons in 
detail that the Magistrate would be ina position to 
express a sound opinion whether or no the expert’s 
ofirfion is satisfactory. THE Crown v, GOPAL 
Mad, 183 
—— Evidenge—Eaxpert evidence—If must be ac- 
cepted—Finger impressions. 
The Court is not bound to accept the evidence of an 
expert, even though there are no special reasons for 





e not accepting it ; butin the case of finger impressions 


it is certainly proper on the part ofthe Magistrate 
to satisfy himself by personal examination that the 
impressions of the accused and of thosa alleged to 
be that of the accused ard found at the place of oc- 
currence are identical. Tue Crown v. GOPAL 

Mad. 183 
— Evidence - Statement made by accused in 
Police custody after persistent questioning—Value 





of. 

Naturally, persistent questioning of the accused in 
custody by the Polics may negative the immpression 
that statements are voluntary. It would be extremely 
dangerous to attach any importance to statements made 
in these circumstances. PUBLIO PROSECUTOR v. MUNI- 
GAN e Mad. 76 
___—__ Evidence—Three equally guilty accused— 

Two escaping owing to insuficient evidence— 

Third accused against whom evidence is suficient 

cannot be acquitted, 

If of three equally guilty people two are so for- 
tune as to escape owing to the evidence not sufficiently 
implicating them, it is neither right nor logically 
sound to acquisthe other accused against whom the 
evidence is sufficient. PUuLLANNAGARI RAMI REDDI, 
In re Mad. 58 

Evidence—witnesses—Same person cannot 

be both prosecution and defence witness. ° 

The same person cannot under any provision of the 
Criminal P. G., be both a witness for the prosecution 
and for thedefence. Ifhe is called for the prosecu- 
tion and the defence desires to elicit any facts from 
him, then those facts must be elicited by questions 
asked in cross-examination at the proper tirme. NGA 
Turin v. THE KING Rang. 71 
—_——— Fundamental principle of administration 

of criminal justice, stated, 

The fundamental prinsipleupou which the adminis- 
tration of criminal justice is founded iathis country, 
is, that an accussl person must be presumed to be 
innocent until the contrary is proved by credible 
testimony adduced by the Crown, a duty cast upon 
the prosecution and on the prosacution alone though 
certain limited exceptions under specifiel safeguards 
areno doubt tobe found inthe Criminal P. C. and 
the Evi. Act. EMPEROR Vv, KuppammaL * Mad, 129 
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Judgment—Age of atcused in a geurdcr- 
case—Duty of Sessions Judge. 

Where the person concerned has been sentenced to 
death, it is important toascerteain his age correctly so 
far as that may be possible, and the Sessions Judge- 
should cleafly indicate his own opinion if there is 
any doubt onthe point. The question of ege is of 
particular importance where it hasbeen contended that 
@ young man of only 19 is not likely to have orga- 
nised and directed the offences of which he amd the 
others have been found guilty. Parmesawar DIN 2. 
Kina EMPEROR Qudh 630 

Murder—Two accused in company of de- 
ceased at time of murder—One subsequently found 
in possession of jewzls worn by deceased—This 
accused statingthat he was in deceased's company 
as other accused hud asked him to fetch deczaseda 

—Statement does not raise irresistible prisump- 

tion of guilt. - 

The evidence in a murder case showed that two %-e 
cused were in conpany of the deceased at the time 
of murder and one of them was subsequently found 
in possession of jewels removed from the hody ofthe 
deceased. This accused admitted his presence with 
the deceased bit explained that he was in the com- 
pany of the deceased because the other accused had 
asked him to fetch the deceased. He did not, how- 
ever, admit his aail : S 

Held, that sucha statement might raise suspicion 
against the accused, but it was not such as to raise the 
irresistible presumption of guilt, PUBLIO PROSECUTOR 
v, MUNIGAN : Mad, 76 
——--— Murd.r charge—Defence of right of rrivate 

defence set up by accused at earliest possible 

moment —Duty of prosecution. 


The prosecution in every case must show that a` 


murder has been committed and when the accused 
sets up, at the earliest possible moment the defence 
that he was acting in accordance with the right of 
private defence, such defence must be examined and 
it must be shown -by the prosecution beforehs can be 
convicted that there are no reaSonable grounds on 
which sucha defence could be believed to be true. 
Nea THEIN v. THE KING Rang. 71 

Murder charge—Duiy of Sessions Judge— 

Prosecution witness making contradictory etate- 

ments in Sessions and committal Couris— 

Fatlure of defence Counsel to cross-examine him 

—Sessions Judge must examine such witness. 

When a prosecution witness makes a statement in 
the Sessions Court contradictory to the one madein 
the committal Court and the Pleader for the accused 
fails in his duty by not cross examining him in regard 
to the pfavious contradictory statements which he had 
made in the committal Court it becomes the bounden 
duty of the Sessions Judge to oxamine such witness 
further in regard tohis previous statements and to 
bring those statements onto the record of the Ses- 
sions trial, NGA THEIN v. THE Kine Rang. 71 
— Private defence—Plea of—Onus, 

Person relying on the plea of private defence must 
prove that he acted in the exercise of that right. NASIR 
Kuan v. EMPEROR Au. 720 
—~—— Remand—Independent evidence. on record 

on which conviction can be based—Court basing 

conviction mainly on presumption under law not 
arising in circumstances of case—Casez ought to be 
renanded, 

Wheres there isan independent evidence on record 
on which the conviction of the accused can be hased; 
but the Court bases its conviction mainly on the pre- 
jum ption arising under the. provisions of law which 
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under the.circumstances of the case does not arise, the 
decision of the Court ought to be set aside and the case 
remanded for further hegring in accordance with law, 
Jirenpra BHUSAN Das v. JEMPEROR | Cal. 7 
e Sentence -Very long term of substantiv: 
imprisonment—Sentence of fine in _addition—alo 
lUkelihood of its being paid—Propriety of mpost- 
tion o il, mprisonment an vg sult of paumen! 
‘acing aggregate’ sentence of wmprrsonment to 
oe amuni term for ojfence —Fine should 
be imposed. . 

it is Tot Groner, in the case of a poor peasant, to add 
toa very long term of substantive imprisonment & 
fine which there isno reasonsble prospect of the at- 
cused man paying and for default in paying which he 
will have to undergo a yet further term of imprison- 
ment. It becomes all the more undesirable- to impose 
such a fine where the, term of imprisonment . to bs 


undergone in default will bring the aggregate sentence 


of imprisonment to more than the maximum term of 
imprisonment sanctioned by hə particular section 
under which he is convicted. Julges ehould exercise 
a careful discretion inthe matter of suporimposing 
fines upoo long substantive terms of imprisonment. 
EMPEROR V. MENDI ALI All, 599 
______ Suspicion cannotbè made ground of find- 
Tn 4h trial ofan accused a a crime, or for that 
r even in the trial of a civil cause, suspicion can- 
ate made the grand of a finding by the n or 
i 6. JIMPEROR V, S UPPAMAL ° 
jury as the case may b p eer 
— Trial by jury—Case remanded for re trial 

_Jury empanelled on second occaston including 

foreman of jury at ` former trial —Proceedings 

should be held before entirely new jury. j 

The petitioner was once tréed and convicted. This 
verdict was set aside on appeal and the case remand- 
ed for retrial. The jury empanelled on the second 
occasion included the foreman of the jury at the 
formal triai. The Judge discharged this juror and 
substituted in his place a person pressnt in Court. He 
refused, however, to empanel 2 fresh Jury: 

Held, that in such circumstances the proceadings 
should be held before an entirely new Jury. SALAMAT= 
ULLAH V. EMPEROR Cal. 147 
— Trial by jury—Charge to jury—Method of 

explaining offence constituted by acts alleged. 

It will ba more conveaent method to state first to 
the jury the things which the accused are said to 
have done and to tell them in as concrete terms a3 
possible what offences particular alleged acts will 
constitute in the presence or absence of the particular 
intentions imputed instead of giving them an exposi- 
tion of law atlength and in general terms even at 








ORI Qore V, ABDUL HALIM 
the outset. Baku i aao? 
_— — Trial by jury—Charge under ss. ` 366, 368, 


, P.C.—Age of girl. - 
A regards Te Kb of age, where though the 


the jury refers to the evidence of the two 

facie wé wall KA to the other prosecution evidence, 
but failsto give an analyis of the evidence furnished 
by the entries in the Municipal registers the charge 
ig defective. ISRAR HUSAIN V., EMPEROR Oudh 371 
Trial by Jury—Chargez under ss, 366, 368, 
Penal Code (Act XLV of 1860)—Judye should put 
before jury evidence favourable to both sides, 
Tn a trial undér ss. 366 and 368, I. P. O., the evi- 
dence for the defence that the girl used to work open- 
ly for the accused by making purchases on his behalf , 
and the people of the girl who were living just near 
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the house of the accused, were aware of this, whether 
trus, or false, bas an important bearing on the case, 
and, if true, is sufficient tq@negative the case of entice- 
ment, confinement or concealment, The jnry are en- 
titled to know the entire evidence for and agains@ the 
aécused, and the fact that this was not brought t9 the 
notice of the jury amounts to a non-diregtipn. Under 
such circumstances, the accused have a legitimate 
‘grievance that an important „plece of evidence favour- 
able tothem was withheld from the jury, thus resulting 
in a miscarriage of justice. Israr Hosain.v. EMPEROR” 
- = = | Oudh 371 
: Trial by jury—Charge under ss, 366, 368, 

1. P.C.—Lawful guardianship—Mincor girl leav- 

ing house of guardian—Effect. 

Where a minor abondons the house of ler guardian 
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——y— Proof of—Custom known and judicially re- 
ccgnized need nat be alleged and proved. 

Itis the law that ifa custom is known and has been 
judicially recognized, it is not necessary to eallege or 
plove it; it has become part of the local law of which 
the Court takes judicial notice. DasHRaTHLAL CHHAGAN- 
LALU. Bat DHONDUBAI Bom 464 F B 
Custom (Punjab)—Alienation — Land sold 

outright whether reverts to descendants or c llate- 

ralf of vendor on extinclion of vendee's line. 

The rule of revision onthe extinctionof the line of 
the alienes applies only to gifts of ancestral land 
among persons governed by customary law. But neither 
under cumstom nor under any other systemof law 
does lend, which has been sold outright, revert to thie 
desendants or collaterals of the vendor on the line of 


of hér own accord and has no intention of returning ethe vendee becoming extinct, JwaLa SINGH D, JAGDISH 


to the houss, she cannot be. held to continue in the 
keeping of her lawful guardian. Israr HUSSAIN v. 
EMPEROR 


— — Trial by juPy—Misdirection—Mere reading 
of epee nor Ga rad ia perverse — If can 
eset aside—Criminal Procedu 
Wa re Code Act V of 
‘It is the clear duty of the Judge to explain the 
ingredients ofthe cffence under s. 368 of the I. P. Cs 
and. to indicate to the jury that they had to find upon 


.the evidence produced in the case -whether accused 
„had any kweowledge or not that a minor girl had been 
kidnapped by his son. Hisomission to do so vitiates 


the verdict of the jury. Where in his charge to the 


‘jury the Sessions Judga does not adequately. bring 
‘out the difference between common knowlege, and the 
existence of grounds for belief or suspicion and at any 


tate the Jury fails to understaud the importance of the 


difference between re PA things for the purposes of 


a conviction under s. 368, I. P.C., the verdict of the 
jury should be considered erroneous within the mean- 
ing of s. 423, sub-s. (2) of the Criminal P, ©. Where 
the accused had no such knowledge of the girl having 
been kidnapped or abducted he does not render himself 
liable to punishment ynder s, 368, I. P.gf., and his 


conviction under that section is not justified in law. 


It isthe duty ofthe Judge to explain to the jury 
all the esseatial elements of the offences charged against 


‘the aceused and to give diractions onthe law so as 


to make the law clear in relation to the facts of the case 
and the evidence adduced. The mere reading of the 
sections to the jury does not amount to explanation of 
the law. 

Itis not the practice of the High Court-to interfere 
with a jury verdict if it is a reasonable verdict but 
where the verdict of the majority in a case is both un- 
reasonable and perverse, the High Couit willnot have 
the slightest hesitation in setting it aside. ISRAR 
-HUSAIN v. EMPEROR Oudh 371 


-——— Trial by jury—Procedure according to 
statute followed—Manner of constitution of jari 18 
no ground for interference tn revision. 

When the procedure has been in accordance with 
the statute the manner in which the jury were con- 
stituted will obviously not be a ground for interference 
im revision, BAKHORI Gorm v, ABDUL HALIM 


Custom— Local cusiom, nature of. PAES 

Generally speaking. a local custom must be certain 
as tothe locality in which it ‘operates, and therefore 
8 local. custom cannot apply within the limits of a city 
for the. time being, expanding or contracting with the 
growth or shrinkage of the city. DASHRATELAL 
CHHAGANLAL v, Bar Doonpupa1 Bom, 464 F B 


SINGH Lah 244 
——~——. — Widow—Remote reversroner, tf can 





Oudh 871 ə echallenge. 


In the case of an alienation by widow any reversioner 
however remotes, under the Punjab custom can challenge 


it. KHIDAM MUSSAIN v. MOHAMMAD Hussain 


2 Lah. 873 
——_—— Rattigan’s Digest—Para. 89—Rule in 
—Rule, tf a statement of legal presumption—Ap- 
plication to dehri of udasi shrine. es 
Paragraph 89 of Rattigan’s “Digest of Civil Law for 
the Puniab’’ which says that all property acquired by 
individual members of a religions fraternity belongs, 
as a general rule, to the religious institution to which 
they are attached, is not ‘really put forward ay a state- 
ment of any legal presumption; though it uses: the 
words “general rule’ itis not tha statement of a rule 
but of something which has been found by enquiry to 
be true of most fraternities. If it were intended as the 
statement of a legal presumption based upon a general 
custom of the Punjab in view of the wide sweep of the 
proposition and of the importance of presumption3 in 
india, there should be ample authority for it, which 
dces not exist. Ascetics and religious institutions exhi- 
bit great diversity of charater and udasis in particular 
conform tono single type. In any case to presume that 
a particular udasi shrine followed a certain practice 
because on 2 count of all religious institutions through- 
out the Province tha practice was found to obtain in a 
majority of the cases lg a cours: of reasoning unwarrant- 
ed by principle or authority. To such an institution a 
rule not collected from its own constitution or practice 
as provedin evidence should not be applied Of this 
rule in the ‘‘Digest’’ it may be further said that unless 
it be written large in theconduct and history of the 
“fraternity” the greatest doubt is thrown upon it. ; 
Held, consequently that the rule could not bê applied 
to the houses occupied by sadkus in the dehri attached 
to the udast-shrine known as ‘Dehri Baba Than Singh” 
situated in the village of Kot Fatah Khan inthe Attock 
District of the Punjab. GURDWARA PENJA , BAHIB 2, 
MOHAMMAD Nawaz KHAN PC 721 
—— Riwaj-i-am—Compiler’s remarks,” whe- 
ther can rebut presumption arising from entries. 
Whatever weight may be attached to the compiler’s 
remarks they are not suffcientto rebut the presump- 
tion arising from the entries recorded in the riwaj-i-am 
especially when they ure in accord with the earlier 
riwaj-i-am, A departure from the old Customary Law 
may be discredited if the complier thinks that the 
change was being introduced for a set purpose, but- if 
the replies are in consonance with what had been the 
custom from tims immemorial, the compiler’s persona. 
opinion that the rules were not being rigidly observec 
in practice will neither disgredit the replies given na 
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Kighten the porden on those who are required by the 
Haw to rebut the entries made in the Manual of Cus- 
somary Law. A custom to be valid must be anđient, 
eertain and invariable and if afew violations are made 
Khe violations themselves will not take the place of 
custom, if for no other reason.because of their newness 
alone. KHADAM HUSSAIN v. MOHAMMAD Hussain 
l Lah. 878 
—— Sayyeds—Widow inheriting whole of 
husband's estate—Whether life tenant only—Her 

powers of alienation. e 

Among Sayyeds if a widows inherits the whole of her 
Payisband’s estate her tenure is that of a life tenant only 
orin other words, she enjoysonly alife estate and not 
an absolute estate and whether any reveraionors are in 
existence or notan inherent restriction is imposed on 
Mhe estate and she has not unrestricted power of alien- 
tion, KHADAM HUSSAIN v, MOHANMAD Hussain 

Lah. 873 
Succession—Family custom excluding 
females from succession alleged—Burden, lies 

. plaintiff—Custom held not proved. 

It is of the essence of special usages modifying the 
ordinaty law of succession that they shoul be ancient 
and invariable : and itis further essential that they 
should be established to be so, by clear and unambi- 
«uous evidence and in every case of this kind the bur- 
den of proof lies heavily upon the plaintiff. 

Held, after considering the evidence that the plaint- 
nff failed to prove that by custom of the family (which 
“was Shia of the Asna Ashari sect) women did not 
“nherit. No case of any such succession was proved 
«vhich was consistent only with the existenceof the 
alleged custom, 2. e. which could only have taken 

lace if the alleged custom in fact prevailed in the family 

NISAR ALI KHAN v. FATIMA SULTAN PC 639 

Wecree—Appeal—Appeal must be against whole 
decree, 

An appeal must be preferred against the whole dec- 
wee, though for the purpose of valuation the subject- 
matter in disputein appeal only is valued. Brasa- 
‘UNDER DEB v, RAJENDRA NARAYAN BHans Deo 

e Pa. 3445 8B 
Construciton—Declaratory or executable— 

Decree held was executable, 

Where the decree is made immediately payable in 
lefault of payment of any instalments which are 
specified and it is further provided -that in default of 
payment of those instalments the property hy pothecated 
oy the judgment-debtoris to be taken as foreclosed in 
Kavour of the decree-holder and the rights of the 
Jaa a onor areto be deemed as extinguished 

om that date the decree gives the decree-holder the 
‘ight to apply for delivery of possession of the property 
in the event of the default of payment of his decree. 
I'he decree is not declaratory but one capable of execu- 
sion. Tursa Devi v. SURAT NARAIN Oudh 610 
——— Setting aside of—Fraudulent suppression of 

process—Onus. 
- Ina suit to set aside decree on ground of fraudulent 
suppression of process, the onus lies on the plaintiff to 
thow that there had been fraudulent supression cf the 








a 
——= 


wrocesses. DURGAGATI BANERJI v. TAHARULLAH MIA 
; Cal. 388 
——-— Setting aside of—Suit to set aside decree on 


ground that claim in original suit was false, isnot 

maintainable if person applying for setting aside 

decree was not prevented by fraud of decree-holder 

from placing his case before Court. 

A plaintiff is not entitled to have a decree against 
lim set aside on the ground thatit had heen fraudu- 
‘ently obtained merely by reagon of the fact that the 
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eo e e 
claim in the original suit was false or without any 
cause of action or merely because the decrees was ob- 
tained by false representation or suppression of fagts 
provided the person so applying fora reversal of the 
decree in the originahsuit was not prevented by the 
fraugof the decree-holder from placing his case before 
the Court. DURGAGATI BANERJI v. TABARULLE Mia 
Cal, 388 
SeMihg aside o7—Suit to set aside decree on 
ground that it was obtained by parjured evidence, 
maintainability of. ~ 
. A suit cannot be brought to have adecree set aside 
merely on the ground that it was obtained by perjured 
evidence. DURGAGATI BANERJI V. TAHARULLH Mea 
Cal, 888° 
Deed—Sale deed—-Consideration—Rights granted by 
decree sold by decree-holder—Purchaser purchasing 
with eyes open and subject to results of ‘pending 
appeal—Decree reversed and rights becoming 
worthless—Purchaser cannot say that sale is wyth- 
out consideration, 

Where a person under a purchage obtains what he 
desires, he cannot later be heared to say that as those 
rights were worth little or nothing the transaction is 
void for want of consideration. Consequently where 
rights granted bya decree are sold by the decree-hol- 
der and the purchaser purchases them with his eyes 
dpen and subject to the results of the ` pending appeal 
from the decree, he cannot subsequently say that the 
sale is without consideration, if the decree is reversed 
in appeal and ths rights have become? worthless. 
BHULAN PRASAD SINGH v. Rup NARAIN SINGH ° 

Pat, 664 

Validity—Executton—Intention of parties 

must be looked to—Document not signed by all by 

whom it purports to be executed—When can be 
enforced.’ 

Tt the intention of parties to æ contract is that the 
document shall not be complete till it is signed by all 
by whom it purports to have been executed then the 
document cannot be taken into consideration. But if 
the intention is that the signatures of those who have 
signed the document shall be enough to perfect the 
contract thensthe document is complete and the contract 
contained therein can be enforced. KALU Ram DIYALA 
Ram v. Mian Feroz Suan Miran RAHIM HAH 
i Pesh. 185 
Defamation—Absolute privilege—Complaint to 

Police Officer, if privileged. | 

A complaint to a Police Officer from its very nature 
aga statement which the complainant is prepared later 
if called upon to do so, to substantiate upon oath. is 
absolutely privileged. BAPALAL & Co. v, A. R. KRISH- 
ANSWAMI IYER Mad. 24 
Defence of India Act (XXXV of 1939), 

Rules under—R. 34 (6)(d)—Speech held offend- 

ed agiinst r. 34 (6) (d) | 

Held, that to say ata meeting held on “Jallianwala 
Bagh Day” that a British Officer of high rank 
(General Dyer) “played Holi with the blood of Indians” 
does bring Govt. into hatred and contempt and the 
offence falls under r. 34 (6) Cd), made under Defence of 
India Act, 1939. SAT PARKASH V. EMPEROR Lah, 136 
— Rules und: r—R. 34 (6) (k)—Speech held 

offended against r, 34 (6) (k). 

Aecused used words somewhat to the following 
effect: itis rumoured that the German will attack 
India. Why should the German bomb India? He 
says that if Indians actwith the English against me, 
then he will cartéinly attack India and destroy it ; if 
not, Tam an Arya, the Indian is algo an Arya and my, 
brother ; , 





XXXV1 
Defence of India. Act—ceoncld. P 


a [| 

Held, that the speech offended against r. 34 (6) (y, 
4. e., it was an act intended to influence the public in 
armnner prejudicial todcfenceand the efficieut pro- 
secution of the war. SATPARKASH V, EMPEROR 

a? Lah. 136 
—_—_——_ s. 2, rules under, rr. 38, (1) (a)s 34 
“ (6) (e) and (k), 130, (1)—Charge under r. 38 

(1) (a) for prejudicial act within meaging ofr. 34 

(6) (e) and (k)—Report under r. 130 OF Da udi 

cial act amounting to sedi!ton—Magistrate if can 

take cognizance—Non-compliance, with s. 196, Crt- 

minal Procedure Code (Aca V of 1€98), propriety. e 

Section 3 of the Defence of India Act read with s.1 
2), Criminal P. C., makes it clear that rules made 
under the Act for the arrest and trial of persons con- 
travening any of the rules are not controlled by the 
provisions of the Criminal P, ©. Hencs where under 
the Defehce of India Rules framed under t'e Act a 
charge is framed underr. 38 (1)(a) fer doing a pre- 
judwial act within the meaning of r. 34 (6) fe) and (k) 
and a report in accordance with r. 130(1) is made, a 
Magistrate is competent to take cognizance of the 
offence and no objection for non-compliance with s. 196 
Criminal P. C., can be taken on the ground that the 
prejudicial act amounts to a sedition. In re RAMANUJA 
AYYANGAR , Mad. 49 
————— S 2 rules under, rr. 121, 34—"Pre- 

paratory aci,” meaning of —Mere sending of tntimd- 
tion by person to Magistrate that he intends to 
offer satyngrah by shouting anti-war slogans at 
particular time and place—Whether preparatory 
act and punishable. 

A preparatory act would involve some step taken by 
way of designing, arranging etc, and in order bo 
facilitate the accomplishment of the act or the purpose 
in view. Hencemere sending of intimation by a person 
to the District Magistrate that he intends to offer 
satyagraha by shouting anti-war slogans on a parti- 
cular day at particular time and particular place, 
cannot he held to ba preparation,as the intimation is 
certainly not likely to facilitate the commission of the 
‘prejudicial act’ complained of. The act does no more 
than to manifest the persons mens rea or criminal in- 
tention and mere criminal intention is no® per se ordi- 
parily punishable at all. 

(Difference between intention, preparation and at- 
tempt indicated.) Hrem Court Bar ASBOOIATION v. 
EMPEROR Lah. 674 
———— S. 2, rules under, rr. 121, 34— 

Shouting anti-war slogans, if prejudicial act. 

Obiter :—Shouting anti-war slogans, presumably in- 
tended to advise people not to take ary part or assist 
in the prosecution of war amounts to a ‘prejudicial 
act,’ Within the meaning of that expression. Hiem 
Court Bar ASSOOIATIUN V. EMPEROR Lah, 674 
Defence of India Rules, r. 34 S.e Deferce of 

India Act, 1939, s. 2 674 
——— r. 34 (6), cls. (b), (ce), (d) -Speech held 

did nat fall under cls. (v) (e) or (d). 

The speech of the accused consisted of a tirade 
against the Police. He said that although they were 

poorly paid men of no status, yet they gave themselves 
airsand strut about doing no wora, He suggested 
that they were acting against the workers in the in- 
terests of the capitalists. The speech also contained 
. threats of what might be done tothe Police if they 
continued as they were at present; 

Held, that the speech did make the accused guilty 
of an offence under s. 124-A,I P. C., for sadition; 
but the speech did not fall under tls. (b), (c) or (d) 
of r. 34 (6) of the -Deferce of India Rules. In re V. 
S, SoMASUNDARAM Mad. 189 
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pr, 34 (6) (e)'and (k) 38 (if (a). See 
Defence of India Act, 1939, s. 2 49 
—_-*_p, 1214. See Defeace of India Act, 1929, 2. 2 

14 





————Yr. 180 (4). See Defence of India Act, aes 
s. 2 
Dissolution of Muslim Marriages Act (VIII 
of 1939), s. G—Act coming into force on date 
on which petition under s. 5, Muslim Personal Law 
(Shariat Application Act (XXVI of 1987), was 
pending—Petition held should be decided by Act 
of 1937. > 
There being no provision in the repealing Act (VIIS 
of 1929), affecting proceedings which had been initiated 
under Act XXVI of 1937, when jt was in force and 
were pending at the time of its repeal, the matter is 
governed by cl. (e) of s. 6, General Clauses Act, 
e Consequently where the petition unders.5 of the Act 
of 1937, was pending before the District Judge on 
the date when tle Act of 1937, cameinto force the 
tition does nat automatically lapse and the District 
udgeis bound to decide it in accordance of the pro- 
visions of Shariat Act. KARIM SHAH v. ZINAT BIBI 
e Lah, 304 
Divorce. See Hindu Law — Marriage 841 
Divorce Act (IV of 1869), ss. 12, 

Obligation of Court to consider all aspects of case 

mentioned in ss. 12 and 14—Case undefended— 

Obligation, tf extinguished—Applicant’s wife held 

committed adultery. i 

It is obligatory on 8 Oourt entertaining a petition 
under the Divores Act to consider all the aspects of the 
case which are mentioned in ss. 12and 14 of the Act 
and ths obligation is not extinguished by the mere fact 
that tha case is an undefended one. 

The applicants’ wife and the co-respondent occupied 
a bedroom in Rangoon from about 11 P,. M. on August 
25, to abut 7 A. M.on August 26. The wife used to 
leaveher husband at Myingyan on various pretexts 
and come and stay in Rangoon: 

Held, that the wife of the applicant and the co- 
respondent committed adultery each with the other, T, 
E. Leoxy THOMPSON v. Mrs. M. Z. Leoxy THOMPSON 

Eang. B25 SE 

Dower. See Muhammadan Law 356 
Easement— Compromise conferring fright on 
defendant to construct bandh on plaintiff's land 

—Defendant can claim nothing more than ease: 

ment to maintain bundh —He cannot claim adverse 

pos3session—Repairs to bundh right io, 

‘The defendant who has obtained a right to con: 
strust a bundh on the plaintiff's land ander a com: 
promise, cannot set up adverse possession with regard 
to the land. He can claim nothing more than a right 
of easement to maintain a bundh on the land. The 
right to repair the bundh being incidental to the 
existenze of the bundhk must be presumed in favour 
of defendant, BRAJASUNDER DEB Vv, RAJENDRA NARAYAN 
BHANJA Deo Pat, 31 
—-——FHasement enjoyed fora long time must be 

referred to legal origin. 

A right of easement which has been enjoyed for 
a ‘very long time must be -referred to 8 very long 
origin and hence the owner of tha servient tenement 
must be presumed to have granted the right to the 
dominent tenement. BRAJASUNDER DEB V. RasENDR: 
Narayan BHANJ DEO Pat. SLE 
——-—-Right of easement is immovable property— 

Law applicable to such right. 

A right of easement is itself an immovable property 
and all questions concerning property in immovable: 
are depided according tothe lex situs, A right to ar 
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easements localised in British India must be deter- e formance of, contract to lease, seeking to make him 


mined adtording to the lawof British India. RANGA 

Rao v, Rama CHANDRA Rao Mad. 439 

———— Right of, operating in British Intia in 
favour of land situate in foreign state—Suit to 
prevené injury to such right -Forum—J urisdiction 
of foreigy state Court. 

An action can be maintained to prevent an injury to 
aright ofeasement operating in one State in favour of 
land situate in another State by proceeding in the 
Court having jurisdiction overtheland upon which the 
right of easement operates, 6 
a. A suit brought against a defendant residing in, 

British India to protect a right of easement which 
though appurtenant to property ina foreign state has 
a local existence only in British India; seeking an 
injunction the operation of which is only over property 
in British India and which affects the person of the 
defendant who resides in British India, must be regar- 
ded essentially as one to establish a right to immovable 
property in British India and to protect that right by 
an injunction. A right cf easement is itself immovable 
property. That right restricts the user of other ‘inf 
movable property and the mere fact that it-operates 
in favour of land situate outside the jarisdiction can- 
not, prevent the Court having jurisdiction over the 
property in respect of which an injunction is sought 
from deciding whether or not that injunction is to be 


granted. Evenifsuch a suit is tobe regarded as one * 


to establish a foreign title, the Courts in British India 
would have jurisdiction onthe ground that itis a suit 
to establish the existence of an equity which the 
plaintiff has a right to demand as against the defen- 
dant. A Court in a foreign state cannot however 
entertain -a suit for the issue of an injunction in 
respect of thet right against a defendant residing in 
British India. Not only would a decree for such an 
injunction be futile and unenforceable but it would in 
fact be a decree for the protection of immovable pro- 
perty situate in another State. RANGA Rao v. RAMA 
CHANDRA Rao Mad. 439 
Suit to establish right of easement îs 
maintainable by cccupier of dominant tenement— 

Question asto nature of platntijf’s title does not 

arise, 

A suit t> establish a rightof easement can be main- 
tained by the cccupier of the dominant tenement, and 
hence no question es to the nature of the plaintiff's 
title in the estate which he occupies really arises. 
Ranca Raov Rama CHANDRA Rao Mad. 439 
Electricity Act (X of 1910), s. 22 and 

Fara. 6 of Schedule—Licensee’s failure to 

supply energy according to s. 22 and para. 6 of 

Schedule to person entitled to supply of energy— 

Sugt by such person fcr damages— J urisdiction of 

Civil Court. l 

A persqnaniitled to supply of energy under s. 22, 
Electricity Act of 1910, has a cause of action for a suit 
for dan.ages on account of the licensee’s ‘failure to 
supply energy according to s. 22 and Para. 6 to the 
Schedule. The Civil Court has jurisdiction to entertain 
such a suit, since the Act does not provide a remedy 
for the breach of 5.22. Dr. JAIRAJ BEHARI v. U, P. 
TILEOTRIO Supriy Co. LTD. ,All 659 
Estoppel, See Landlord and tenant 594 
———- No estoppel on question of law. 

A representation on a. question of law does not 
amount to an estoppel. TIKA Sao v. HARI LAL 

Pat. 428 

——— Pre-empiion—Plaintiff not taking out posi- 
tion of legal representative of deceased though the 
holder of decree against deceased for specific per- 


so—Widow of deceased ultimately made legal re- 
. presentative —In execution of decree Court execut- 
ing deed for and on behalf of widow as legal re- 
presentative—Llaintiff held not party to deel and 
was not estopped from Szeking pre-emption of pro- 

gry conveyed, . 

Where the’ plaintif never put himself forward as an 
heir of the deceased in the first instance but that the 
decree-hotd@r himself proceeled to execute the decree 
obtained agairst the deceased against plaintiff alleging 
him to be such legal representative and the decree- 
holder was trying to execute the decree against some 
other persons whem He alleged to be the legal re- 
presgntative of the deceased, and finally the deed was 
drawn up on beha'f of the widow of the deceased as 
his sole legal representative to the exclusion of the 
collaterals or reversiosers, the plaintiff cannot be said 
to be a party tothe deed so as to estop him from seek- 
ing pre-emption of the property conveyed by the deed, 
RAM AVADH PANDE V. GHISA PANDE Oudh 880 
Evidence, admissibility—Dispute as to cotstruc- 

tion of bundh—Report by platntiff's manager that 

bundh was constructed on bêhalf of defendant, ad- 

missibility. . 

In adispute relating to the construction ofa bundh 
between the parties to the suit, the defendant sought 
to produce a report made by the plaintiff's manager 
containing a note to the effect that the bundh was con- 
structed on behalf of the defendant o2 the ground that 
the manager purportéd to act as ‘agent on behalf of the 
plaintif and having regard tothe circumstances under 
which the report was made, he must ba presumed to 
have been authorized by him to make tha statements 
which were to be found inthe document; 

Held, that the report could be admitted in evidence, 
PRAJASUNDER DEB v. RAJENDRA NARAYAN BuHans Deo 

Pat. 313 
— Events happened gince institution of suit— 

Must be taken notice of. 

Per Agarwal, J.—It is incumbent upon a Court of 
Justice to takenotice of events which have happened 
since theinstitution ofthe suit and to mould its decree 
according tothe circumstances, as they stand at the 
time the dgcree is made, BighwaNaTH SARAN v. Mos- 
TABA HUSAIN : Oudh 402 
Hatra-judictal confessions — Hvidentiary 








value. 

Extra-judicial confessions are to be regarded with 
caution, but it dees rot follow that they are always 
to be rejected. They may be madein such circum- 
stances as to leave no reasonable doubt asto their 
truth. MUHAMMAD BAKHSH v. EMPEROR 

Sind 458 
——-— Practice—Recording of—Treatment of wit- 
nesses. 

The dignity ofthe Courtis bast sustained by the 
Judge invariably treating witnesses with courtesy and 
insisting that Counsel shonld do so, though instances 
do arise in which firmness is necessary. BAKHORI 
GOPE v. ABDUL HALIM Pat. 107 
Evidence Act (Iof 1872), s. 13. See Evi- 

dence Act, 1872, ss. 32 (2), 43 412 
-—— ss. 18 to 21—Ss. 18 to 21, applicability 

of, to admissions in criminal cases—Incriminating 

statements not admissible as confessions, tf admis- 

sible under ss. 18 to 21. 

There is nothing in ss, 18 to 21, Evi. Act to suggest 
that they apply to civil cases and civil cases only, They 
apply also to admissions in criminal cases. Conse- 
quently incriminating statements not admissible ag 
confessions in evidence will not necessarily be excluded, 
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They may be admissible as gdmissions 
under ss. 18 to 21, Evi, Act. 


UHAMMAD BAKHSH 2. 
EMPEROR 


Sind 458 


——-e— 8S. 24 to 26—Admissions—Rejection of 
when made under particuaar circumstances. 

It is ancrdinary rule cf prudence that a Court should 
reject an admission made by an accused under suth 
circamstances that, if the admission amounted to 8 
confession, it would be excluded by any ef éhe ss. 24 
to 26, Evi. Act. MUHAMMAD Baxusa V. EMPEROR 


A Sind 458 
— — S. 26—Aceused pointing aut place of mur- 
der—Fact, if admissible. ° ° 


Eviderce of the accused while in custody of a 
chaukidar, pointing out of the alleged place of mufder, 
wifere nothing incriminating is found, is really evi- 
dence of a confession of guilt and is inadmissible 
under sa. 26, .Evi, Act. BIRJA v. EMPEROR 

S o Oudh 493 
——= S. 26—Village chaukidar, if Police Oficer 

—Acgused in his custoay making statement in his 

temporary absence—Admissibility. 

A village chaukidarehould be considered a Police 
Officer for the purpose ofs. 26 of the Evi. Act. 

Consequently a confession is made while the accused 
isin Police custody if itis made after he had been 
arrested by the chaukiday and was being escorted 
under his control aud the possibility of-its having 
been made during the temporary absence of the chauke- 
dar does not affect its admissibility, Such a statement 
is inadmissible, BIRJA v. EMPEROR Oudh 493 
——— SS. d7, 30—Confession under s. 27, if 

fallssunder s. 30—Confession of co-accused—Value 

of as evidence against other accused. 

A confession bya co-accused may- be taken into 
consideration against‘another accused and confessional 
statements under s. 27, Evi. Act, come within the 
terms of s. 30. But there must be admissible evidence 
pointing tothe accused's “guilt. In assessing the pro- 
bative value of that evidence a co-aceused’s confes- 
sion may betaken into consideration. Where theevi- 
dence against accused is only that he was in the 
company ofthe other accused before and after the 
crime, he cannot be convicted on the basis of the con- 
fession of the co-aceused, fs sucha convictifn would 
amount to a treatment of confession as substantive evi- 
dence against him. In re PULLANNAGARI Raut REDDI 

Tanah Mad. 53 
_——_—s, 30. See Evidence Act, 1872, s. 27 53 


—— s. 32—Murder case—Hvidence of alleged 


_- motive Qerived from statements made by deceased 


prior to death—Admissibility of statements. 

A motive at the back of the murder was said to be 
that accused had been on intimate terms with the 
deceased’s sister and that the deceased was attempt- 
ing to arrange her marriage with another person. 
The evidence of this motive was derived from the 
statements said to have been made by the deceased 
before ber death: 

Held, that these statements were inadmissible in 
evidence. PUBLIC Presevvtor v. MUNIGAN 
: : Mad, 76 
——— 5S., 32 (2), 48-—Chowhuddibandi papers 

furnished by every zamindar of Bengal in 1799, 

at Government request—Persons making statements 

contained in them dead—Papers, if admissible, — 

The Chowhuddibandi papers were furnished: by the 
zamindar not voluntarily but on Govt. forms at 
Govt.’s request, and for enabling: the latter to have 
information on important points. They were accord- 
ingly filed by the zamindars on 1799, in pursuance 
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bY every 
zamindar of Bengal: 

Held, that the papers were admissible under s. 32, 
el. (2), ivi. Act, the persons making the statements 
contained in them being dead. GapapHar CHOWDHURY 
V. SARAT CHANDRA CHAKRAVARTY @al.412 

s. 32 (5)—Statemeni as to relationship by 
dead member of family before question in dispute 
arose — Admissibility to prove correctness of 
pedigree. 

A statement made by a dead person who had special 
means of knowledge in respect of the relationship of 
the parties at a time before the question in dispute 
was raised is covered by sub-s. (5) of s. 32, Evi. 
Act and is admissible to prove the correctness of a 
pedigree. Kuyapam Hussain v. MOHAMMAD Hussain 

Lah, 873 

——— 8S. 36, 43—Sale of copies of mans printed 

eby Government stopped—Copy sold to party by 
mistake—S. 36, if applies. 

Where the sale of copies of maps printed by Govt. 
igse2pped and a copy is sold to a party by mistake, 
the copy is inadmissible. Section 36, Evi. Act ig 
applicable to sucha copy. GapapHar CHOWDHURY v, 
DARAT CHANDRA*CHAKRAVARTY Cal. 412 

Ss 43, 13—Findings in judgment not 
inter partes, admissibility, to prove that decree was 
made in suit between certain parties and for 
finding out for what lands suit was decreed. 

‘Though the recitals and findingsina judgment not 
inter partes are not admissible in evidence, such a 
judgment and decree are admissible to prove the fact 
that a decree was made in a suit between certain 
parties and for finding out for what lands the suit 
had been decreed. GADADHAR CHOWDHURY v, SARAT 
CHANDRA CHAKRAVARTY Cal. 412 
S. 65—Morigage suit—When can be based 

on admissions of parties, without production of 
original bond or its copy—ortgage by defendant 
in favour of plaintiff to secure lease money — 
Subsequent arrangement between parties whereby 
defendant agreeing to advance certain amount and 
plaintiff to remit certain amount per year from 
rent reserved under lease, record:d on back of 
mortgage—Morigagee suppressing bond and suing 
on its copy—No admission of mortgage or its 
terms by defendant in his pleadings—Plaintiff, 
held could not succeed on basis of copy. 

In order to enforce a claim on a mortgage the plain- 
tifis required to produce the original bond or its 
copy when circumstances exist which entitle the 
plaintiff to produce its copy. However where admis- 
sions are available tothe plaintiff, which are made 
in the course of pleadings or outside pleadings which 
go to prove his claim, he can rest on admissions alone 
and he need not produce and prove the original - docu- 
ment or its copy. But the admissions must be suff- 
cient to cover the entire claim and must relieve the 
plaintiff of the necessity cf relying on the document or 
any portion of it. Ifthe admissio:.s are not available 
or if they are indefinite or insufficient, then the plain- 
tiff can succeed only in the ordinary way, that is ina 
mortgage suit, by producing the original bond or its 
copy. 

The plaintiff executed a theka of certain villages in 
favour of the defendant who executed a mortgage in 
favour of the plaintiff to secure the payment of the 
lease money. The parties subsequently came to an 
arrangement which was recorded on the back of the 
mortgage bond, under which the defendant agreed to 
advancea sum of Rs. 2,000 to the plaintiff towards 
the lease money and the plaintiff agreed. to remit a 


etl. 
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sum of ‘Rs. 
under the lease. Subsequently the plaintif deRberate- 
ly suppressed the mortgage bond in order to prejudice 
the defendant with regard to his plea of remission of 
rent and of the advance payment of Rs. 2,00) and sued 
the defendant on the copy of the mortgage bond. The 
loss of the original bond set up by the plaintiff was not 
proved: 

Held, that as there was no clear admission of the 
mortgage or of the terms of the mortgage in the plead- 
ings of the defendant the plaintiff was not entitled to, 
succeed in this claim on the basisof a copy. PEargy 
Larv, M L. Hira Derr All, 50 


68—One of attesting witnesses not 
speaking to attestation by other attesting witnesses 
—T hat deed was properly attested by those others, 
must be proved, ° 
No doubt only one attesting witness need be calle 
if that attesting witness speaks to attestation by the 
other attesting witnesses. Butif he dbes not doese, 
it is necessary to prove that the deed was properly 
attested by those other attesting witnesses. Where it 
is impossible to call any attesting witnesses and where 
all that can be proved-is their haddwriting, it will be 
presumed, until the contrary is shown, that the per- 


eee 


sons who purported to have signed were in fact attest- , 


ing witnesses. MOHAMED OSMAN vV. JAMBULINGAM 
OHETTYAR Rang. 221 
— — S, 74— Survey and settlement report prepared 
by Assistant Survey Superintendent, admissibility. 
A survey and settlement report prepared by an 
Assistant Superintendent of Survey is a public docu- 
‚ment and consequently admissible in evidence. BRAJA- 
BUNDER DEB v: RAJENDRA NARAYAN BHANJ DEO 





Pat. 313 

——-—— 880. See Criminal Procedure Code, 1898, 
as. 287, £09, 342 429 
s. 114. See Co-owners 234 
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S. 138 — Re-examination, if should be 
restricted to matters arising in cross-examination 
on sameday cr can cover whole subject-matter of 
cross-examination. ro. 
Where cross-examination of a witness is begun on 

a certain day and is completed on another day, the 

right of re-examination should not be restricted to the 

matters arising in the cross-examination on tke later 
day but should. be permitted on the whole of the 
subject-matter. If the matter elicited in re-examination 
gives rise to any suspicion that it was the result of 
tutoring it would of course be open tothe Judge to 
draw attention of the jury to the fact that the lapse of 
time might have given an opportunity for preparation; 
but tbis would not be aground for refusing to let the 
question in re-examination be put. BAKHORI GOPE v. 
ABDUL HALIM ' Pat, 107 


| 
—— 8. 163— Party calling for document, from 
other party and inspecting it, is bound to give it 
as evidence when called uponby rarty producing it 

— It must be admitted in toto. 

Under s. 165, Evi. Act, when a party calls for a 
document, which he has given the other party notice to 
produce, and such document is prcduced and inspect- 
ed by the party calling for its production, he is bound 
to give ıt as evidence, if the party producirg it re- 
quires to doso. Thedocument must be admitted in toto 
and not merely in parts favourable to the party calling 
for its production. BADRI PARSHAD v, SHANTI LAL 
SETH Lah. 275 
—— S. 165—Discovery of matches at place of 

murder-—W itness not stating any thing about it in 

‘trial or Sessions Court—Hvidepte that they had 
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made statément about it to other witnesses, admis- , 


sibility of. 

In a murder case there was some evidence On the 
subject of same matches*being found by the wall of 
thg hut in which the murder took place to which the 
Judge attached some ‘importance. Neither of, the 
prosecution witnesses in question either in the commit- 
ting Court®or in the trial Court, stated anything in 
regard to the matchese 

Held, that the evidence that they had made any 
statement about them, to other witnesses at tie time 
was not atlmissible except possibly for the purpose of 
contpadicting them. EMPEROR v. SEKENDAR ALI SHAH 
RAHAM ALI SHAH Cal. 774 


-Execution —Decree binding- Correctness of amend- 


ment of decree, if can be questioned by executing 
Court. re ` 
The correctness or the propriety of the amendment 
of a decree cannot be questioned by the executing 
Court. This matter should be agitated befdte the 
Court which amended the decree at the time when 
proceedings for amendment wefe going on. Imam DIN 
Vv. PEOPLES INSTALMENT & Savina BANK LTD. LAHORE 
7 Lah, 250 
Decree for specific performance of contract 
to execute perpetual lease — Execution of such 
decree—Court executing deed on behalf of legal 
representative of deceased judgment-debtor—Pro- 
perly conveyed, tf liable to pre-emption. 
Where in execution of a decree f@ specific per- 
formance of a contract to execute a deed of perpetual 
lease, the Court executes the deed, it does so not asa 
vendor but for and on behalf of the judgment-debtor 
with the result that the property conveyed by the déed 
is open to pre-emption, The person who commits 
breach of a contract for specific performance, or kis 
successor-in-lnterest in the event of his death, is the 
real executant of the deed which he should have 
executed had he not broken the contract, and the 
Court in executing the deed on his “behalf after 
decreeing ‘specific performance of contract against 
him acts as the machinery of law for enforcing execu- 
tion of thg the deed. An ayction sale held in execu- 
tion of a decree is altogether different in its natureand 
incidents from a sale-deed which is executed by a 
Court in pursuance of a desree for specific performance 
of contract in a suit brought at the instance of a 
party who has suffered by the violation thereof, “In 


. guch acase the Court does what the defendant was 


under a legal obligation todo and the execution’ of the 
deed is only an outccme of the decision of the Court 
giving effect to the agreement to transfer arrived at 
between the plaintiff and the defendant which is 
broken by the defendant, ham AVADH PANDE v, GuIsA 
PANDE Oudh 880 
— Validity of decree cannot be challenged by 
executing Court. 

The executing Court cannot challenge the validity 
of the decree if the party affected thereby fails. to 
take such proceedings Daw Saw Kurn v. Ko HPAR. 

Rang. 444 
Expert evidence. See Crimin4l trial 183 
Foreign Jurisdiction Act 1890, (58 & 

54 Vie. Ch. 37), ss. 1, 16—Cession of 

territory in Kalat territory by Khan of Kalat by 

treaty of 1903 by perpetual lease—British Govern- 

“ment given entire management—Consiruction of 

treaty—Triaty .held gave entire management — 

Governmest of India held had right to recognize 

or not to recognize existing titles to land compris:d 

an ceded territory. i 

When a territory is acquired bya sovereign state 





~ 
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for the first time, that is an act of state, It matters 
uot how the acquisition has been brought about. It 
mayebe by conquest, it may be by cession following 
on treaty, it thay be ley occupation of territory 
hitherto unoccupied by a recognised ruler. In--all 
cases the result is the same, Any inhabitant ofthe 
territory can make good in the Municipal Courts 
established by the new sovereign only sugh rights as 
that sovereign has, through hig officers, recognised, 
Such rightsas he had underthe rule of predecessors 
avail him nothing. Nay, more, evenif in a treaty of 


cession it is stipulated that certain inhabitants should “ 


enjoy certain rights, that does not give a title to those 
inhabitants to enforce these stipulations if tke 
Municipal Court. The right to enforce remains only 
with the high. contracting parties. 

For better collection of water tax from irrigation by 
British canals, the Khan of Kalat ceded by perpetual 
lease to the British Govt. the sub-division of Nasir- 
abadepart of the territory of the Khan of Kalat under 
& document dated February 17, 1 03, purporting to be 
an agreement made between the Khan of Kalat and 
Agent to the Governor-General in Baluchistan. The 
relevant portion of the agreement was: ‘His Highness 
Mir Mahmud Khan, Khan of Kalat, on behalf of 
himself and his heirs and successors, hereby makes over 
and cedes in perpetuity tothe British Govt. the entire, 
management of the Nasirabad Niabat absolutely and 
with all the rights and privileges, state or personal, as 
well as full agd exclusive revenue, civil and criminal 
jurisdiction and all other -powers of administration, 
including all rights to levy dues and tolls...... " Over 
part of the land comprised in the agreement the 
predecessors of the plaintifs held proprietorial rights 
granted to them by the then Khan of Kalat. The 
plaintiffs claimed thatas the lands were comprised in 
their grant from the Khan, the British Govt. had no 
title to them, The answêr of the Govt. was that the 
Tready of 1903 gave them full sovereign rights over 
the territory, that if they decided to ignore the rights 
of previous holders and to substitute as owners either 
themselves or anyone else, noone had aright to com- 
plain in a Municipal Court. The acts of the Govt. in 
making the treaty and in ‘exercing its powe under it 
were acts of State for which the Govt. could not be 
impleaded. According to the plaintiffs, it was merely 
“a commercial contract,’’ intended only to efect a 
more convenient method of collecting revenue, and 
granting powers only for that object: 

Held, that the contentien of the plaintifis was opposed 
to the plain wording of the document, and to the obvious 
construction when the treaty was regarded asa whole. 
“Cedes in perpetuity the entire management of the 
Nasirabad Niabat absolutelyand with all the rights 
and privileges, State or personal, as well as full and 
exclusive revenue, civil and criminal jurisdiction and 
all other forms of administration’? were words creating 
Tights between two sovereign States which were never 
yet found in any mere commercial agreement. It was 
true that the right ceded was the entire “management” 
and the consideration was an annual rent; and the 
transaction was in fact a perpetual lease of the territory 
ata quit rent. Nevertheless the Sovereign of Kalat 
made over to the’ British State the whole of his 
sovereign rights, though as the cession took ths form 
ofa lease the territorydid not pass so as to become 
part of the British Dominions, but still remained Kalat 
territory. The Govt. therefore were entitled to rely, 
if necessary, upon the provisiéns of the Foreiga 
Jurisdiction Act, 1890, ss. 1 and 16. It f8llowed there- 
fore that the Govt. of India had the right to recognise 
or not recognise the-existing titles to: land. In the case 
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of the lands in ‘suit they decided not to ee them, 
and jè followed that the plaintifs had no recourse 


against the Govt. in the Municipal Courts. SECRETARY 
oF State v. Rustam KHAN PC 769 
Forward contract. See Contract = 885 


General Clauses Act (Burma) (#of 1897), 
S. 5 (c) and (e). See Burma Habitual Offenders 
Restriction Act, 1919, s. 18 repealed by Burma 
Act, 1936 437 

——— S. 6 (€)—Fulein 5.6 (e) dues not apply to 
temporary or expiring statutes which automatically 
lapse at certain date. . 
The rule laid down ins, 6 (e), General Clauses Act, 

applies to those cases only, where an Act or Ordinance 

has been repealed by a subsequent enactment; it has 
noreference to temporary or expiring statutes which 
automatically lapse at a certain date, or on the hap- 
ening of a certain contingency, without fresh legisla- 

tion. Karim SHAH v. ZINAT BIBI Lah. 304 

Gift, See Transfer of Property Act, 1882, 3.123 

ee a . 507 

Government of India Act, 1935, (25 & 26. 
Geo. V Ch. 42), s. 60 (1) (a)— Provincial 
Act, when must be taken to have been passed. 

The Chambers by themselves do not constitute the 
Legislature; it is constituted by the Chambers plus His 
Majesty's representative, and, therefore, it cannot be 
said that any local Act is “passed” until it receives 
the assent of the Governor. Consequently a local Act 
must be taken to hayo been passed on the date on which 
it receives the assent of the Governor. Rama KANT, 
Bı CHANDRA KRIN All, 457 
————-S. 205. See Madras Prohibition Act, 1937, 

g, 4 (1) (9) 115 
———— 8. 205—Appeal from conviction or acquittal. 

Under s. 205, Govt. of India Act, an appeal lies to 
the Federal Court against a conviction or an acquittal. 
EMPEROR v, SAVER MANUAL DANTES Bom. 268 FB 

S. 2Z05—Appeal from decision not based on 
point of law arising under Govt. of India Act— 

Tesis for appeal under s, 205—Possibility of sub- 

stanival questiono law arising in remote contin- 

gency whether justifies grant of certtficate— 

Criminal matter—Right of second appeal under 

s. 205 against acquittal—High Court must find 

clear indication in statute that it is its duty to give 

leave under s. 205. 

It is clear from the wording of s. 205 (2) thet it was 
not contemplated that there skould be an appeal 
against a decision not based ona point of law arising 
under the Govt. of India Act. The test for determin- 
ing whether an appeal under s. 205 lies is whether the 
“case involves’ and not whether the “judgment 
decides” or "the case may involve” a substantial 
question of law asto theinterpretation of the Govt. of. 
India Act. The mere possibility of some such ques- 
tion of law ari*ing in a remote contingency before the 
Federal Court cannot be enough to justify the granting 
of acertificate. In a criminal matterin which there 
is no right of appeal from a High Court, except as 
given by s. 205, and in which the Govt. is seeking to 
exercise & right of second appeal against acquittal, 
The High Court must find a clear indication in the 
Statute that it is its duty to givesuch leave. It is a 
strong thing when a man has been acquittel already 
by two Courts, to give leave to appeal against his 
acquittal to a third Court. JiMPEROR v. SAVER MANUAL 
DANTES Bom. 263 F B 
——— 5, 205—Mere expression of opinion by 

Court—No appeal lies. 

No appeal lies against a mere expression of opinion 
by a Court, an appeal lies only against an order of tho 
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Court, and not against the reasons on which the order 
isfounded. EMPEROR v. RAYVER MANDAL DANTES 

Bom. 263 FL 
Se 205—R:ference on question of law under 

s. 432, Criminal Procedure Code (Act V of 1898)— 

Order expressing opinion, whether “final order” 

within meaning of s. 205. 

Where the Hig Court expresses an opinion on a 
question of law raised by a Magistrate in a reference 
under s. 432, Criminal P. O., it is nota final © order 
within the meaning of s. 205, Govt. of India Act. Em- 
BEROR V, SATER MANUAL DANTES Bom. 263 F B 
——--——- 8, 224, See Civil Procedure Ccde, 1903, 

5. 119 | . BOi 
—— 5. 292 — Meaning of — Whether curtails 

. Legislature's power to decide mode of operation of 
new law on existing Tights. - 

All thats. 292, Govt. of India Act provides is that 
the existing law ,shall remain in force until it is re- 
pealed and not that the rights which have accrued, 
under thet law shall continue to he-exercised even 
after the date of the repeal. There is nothingin it 
to suggest that there was any intention to curtail the 
power of the Indian Legislature or other. competent 
authority to decide in what manner a new law should 
operate as against the existing rights and causes of 
action. BHAGWATI PRASADU, SAHADEO UpPADHAYA 


Pat. 339 
S. 293—Obdject of s. 293. 

All thats 293, Govt. of India Act enacts is a power 
given to His Majesty in Council to adapt Acts, already 
in force t) bring them into accord with the provisions 
of the Govt. of India Act and what is esntemplated is 
formal.or consequential amendment arising in the Act 
due to the passing of the Govt of India Act. ` 
Section 293 dees not mean that if His Majesty has made 
any Act the subject of an Adaptation Order, then that 
Act epso facto becomes valid even though its provisions 
conflict with the provisions of the Govt. of India Act. 
PUNJAB PROVINOE v. DAULATSINGE “Lahk. 17 FB 

S> 298—Grouping of agriculturist inte 
subsidiary groups, if prohibited, 

Grouping of the persons, declared as to be agricul- 
turists into subsidiiry groups, is validated by the use 
of the word “some” in the qualifying clause in s. 298 
(2) (a). PUNJAB PROVINOE v. DAULAT SINGH 

Lah. IT FB 
S. 298—S. 298 (2) saves only mortgage or 
sale of agricultural land—‘‘Agricultural land,” 
meaning of. 


The saving clause ins. 298(2) can only save sales 
and mortgages. 

The words “agricultural land” must, in the absence 
of any “indication to the contrary in the Govt. of India 
Act, be taken in their normal meaning. Agricultural, 
land is obviously land which is either actually used for 
purposes of agriculture or for purposes subservient to- 
agriculture, that is, it might include buildings neces- 
sary to carry on the process of agriculture, but by no 
‘stretch of language could it baheld to include pastural -~ 
land or cther rights in Jand which are included in the 
definition of land in the Punjab Alienation of Land 
Act. PUNJAB Province v DAULAT SINGH 

Lah. IT FB 
——— 5, 298—Tests under s. 298 (2) (a) to see 
whether persons are agricultur.sts. 

It is not the fact of being engage! in or connected 
with agriculture which is made the test by the statute 
but the recognition by the lawof a certain class of 
persons as being engaged in or connected with agricul- 
ture in any particular case. Therefore the sere fact 
that certain tribes or persons who arenot engaged in 
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or connected with egricultura are nevertheless by the 
law reccgnized as such dves not in any way contrawene 
tle terms of s. 298 (2) (ag, for that‘is exactly what 
that section lays down. IUNJAB | ROVINQE v. DauvLar 
SINGH i Lah. 17 F B 
—-—~ S 817. See Hindu Women’s Right to Pro- 

perty Ach, 1937 636 
Grant—ūrant of lind bounded by non-navigable 

river - Presumption. a 

In thecase of a grant of land bounded by a non- 

* navigable. fiver, the presumptim is that the grant 
passes to the grantee the bed of the river ad mediam 
filum aque, and the onus of showing the contrary is 
on the grantor. The right to the soil of a riyerwheh 
flowing within the estates of different proprietors be- 
longs to the riparian owners upto the middle thread. 
NARHARSINGJI ISHVARSINGJI V. SECRETARY OF STATB 

Bom. 640 

High Way—lwisience of highway or publie goad, 

if consistent with ownership of private person in 
soil of road. e - 

There is a presumption that a highway or waste land 
adjoining thereto, belongs to the owners of the sil of 
the adjoining land. The site of the road must be 
presumed to belong to the adjoining proprietors half to 
one an’d-half to the other up tothe middls of the road. 
“Where the property: is bounded by a road or a river, 
the boundary, aven if given as the rcad or the river, 
is the middle of the road or the river, as the case may 
be. Therefore, the use of the road by fbe public for 
passage as of right is not inconsistent with the proprie- 
t:rship of a private individual to the soil af read and 
hence 8 road cannot be said to be the property of the 
Govt. because it is used by the public. NARHARSINGJI 
TsHVARSINGJI V. SFORETARY OF STATE Bom. 640 
Hindu Law—Adoption—Aindu dying leaving 

son and widow—Son dying@deaving his own widow 

who remarrying—Son's mothercan adopt a son to 
_ her deceased husband. 

Where a Hindu dies leaving behind him his widow 
and a son, andthe sondies leaving behind him his 
own widow, on the re-matriage of the son’s widow 
power of tle son's mother to adopt revives and she can 
validly adopt a son to her deceased husband BAPUJI 
Y, GANGARAM MADHAORAO DESHPANDE Nag. 282 

Alienation — Father — Antecedent debts 
tainted with immorality cr debts not in existence 

—Sons can question alienation. _ l 

Under Hindu Law the father is entitled to mortgage 
or sellthe family property for the payment of his 
antecedent debts when the other members of the family 
are his sons only. Atthe same time if the antecedent 
debts are tainted with immorality or if the debts have 
no existence whatsoever the father would be committing 
a fraud on the family and the sons would be entitled 
to question that alienation GaInpA KUER v. SARDU 
Ram All, 541 
amana Manager—Mortgage by— Liability 

due by strangers to a gee taken over by manager 

on himself and included in constderation of mori- 
gage—Mortgage, if binds shares of other members. 

Where a mortgage of family property is executed by 
manager and the lability due by strangers ta tha 
moitgagee is taken over by the manager on himself 
and is included in the consideration of the mortgage 
such mortgage is not binding on the shares of other 
members in the family property. Suswkissen MOHATA 
v. MANGALCHAND MaLoO Cal. 825 
—— anan + —Manager—Sule by, of family pro- 

perty —Legal necessit, Purchaser paying fair 

price Part of price not proved to have been-applied 
for necessity— Sale, if invalidated, 


Hindu Law—contd. 


8 s a 


In cases, where the joint family property is sold 
py the marager of the family, if tho sale itself is 
justiged by legal necessity, and the purchaser jays 
a fair price for "the propesty sold, and acts jn gcod 
faith and after due enquiry as to the necessity for the 
sale, the-merefact that part of the price is not prdéVed 
to*have been applied to purposes of necessity would: 
not invalidate the sale, the purchaser nect bedrng bourd 
to ‘see to the application of the price. The Courts 
should in such cases take a bread view of the situation 
and find out whether under that situation the eale 
of the family property was tl® proper proeedure and 
if if comes to the conclusion that the sale was-a proper 
course- then if a portion cf the sale consideratioh has 
not been applied for legal necessity, the sale will be 
upheld unconditionally. The reason for this is- that 
there would be a presumption that the balance of the 
gale consideration wasapplied for proper purposes and 
the. -transferee would be entitled to take advantage 
of tlis presumption. Jinpa Kouzrv.Sarpu Ram 

< i . All 5414 
Alienatione—Manager—Transaction highly 
speculative, if one for benefit of family. 

Where the transaction entered into by the mana- 
ger of a joint Hindu family was a high'y speculative 
transaction, andthe risks, involved ware great it can- 
not ‘be said that it was a transaction for the benefit, 
of thé family and such ag areascnable manager would 
enter'into. Consequently such a transaction cannot 
be said to hẹ for legal necessity, BAULAN PRASAD 
SINGH v. Rup NARAIN SINGH Pat. 664 
——- —_ —Aittakshara—Disposal of undivided 

interest in co-parcenary, by will, by father or co- 

parcener.: 

According to the Mitakshara, ro co-parcener, not 
even afather, can ‘dispose of by will his undivided 
interest in theeo-parcenery. BADRI TARSHAD v. SHANTI 
Lab SETH “oe Lah. 275 

——Mortgage found void not’ being for 
family necessity Even undivided share cf co- 
parceners actually executing it, is not liable, 

‘A void mortgage not being for family necessity, 
does not even bind the undivided share of the co- 





—— 





parceners who actuall¥ executed. Buur\n PRASAD 
SINGH v. RUP NARAIN SINGH Pat. 864 


— ~———-Widow—Sutt by distant reversioncr 
‘deltberatly suppressing fact of existence of nearer 
reversioner, for declaration that alienation by 
widow isnull and void and ineffectual as against 
him—Mainiarnability. ° 
Where's person alleging himself to be the next 

reversioner files a suit for a declaration that an aljena- 
tion by a widow is null and void and ineffectual as 
against him, and it is found that he has deliberately 
suppressed the fact of the existence of a rearer 
reversioner, the suit should’ be dismissed. Latta 
PRASAD v. DWARKA PRASAD All. 492 
———+ Debts — Father— Satta transactions, if 
- immoral— Debts incurred for such transaction — 
“There must be evidence to 
-" particular satta transaction. 
Assuming even that satta transactions aie immoral 
and'debts-incurred in that connection by the father 
would, not be binding on the sors, there must be evi- 
dence to conrect these debts with any particular saita 
transaction and general evidence to the effect that the 
father was in the habit of indulging in satta transac- 
fion is notenough. GAINDA KUER v. SARDU Raw 
i : All, 544 
——_ —— Joint family firm—Debt ineurred— 
Subsequent partition—Liability of members, when 


. 


‘Joint and several. 
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Jfa joint Hindu family incurs trade deb} and jg 
subsequently dissolved, (by partition) the liability 
for the debts continues against the former co-parceners 
severally unless there is a discharge eltuer by payment 
or novation. Members seeking to escape liability by 
alleging a novation must show that the creditor bas by 
his conduct released them from liability, A. CHooxKa- 
LINGAM CHETTYAR v., KARUPPAN CHETTYAR 

Rang. TƏT 

—-—- Debts—Manager — Necessity—Jfoney bor- 

rowed by manager on representation that tt was 

required for business—No family business in exist-. 

ence —Mortgagee not making enquiries as to exist- 

ence, nature and requirements of bustiness—Not 
entitled to protection. 

Where money has been borrowed by the manager 
of a joint Hindu family on a mortgage, on a representa- 
tion that if was required for grain business but in 
fact, there is no ancestral grain business or joint 
family business of that kind and the mortgagee hag 
æ made any enquiries as to the existence of the 
business, its nature and requirements, the mortgagee 
is not entitled to the protection which law allows to a 
who advances money on e@1e presentation of 
necessity fcr loan after making bona fide enquiries ag 
to the existence of the necessity. BABU LaLv. BABU 
LAL All. 571 
——~ -— Manager —Transaction for benefit of 
family or estate — Tests— Whether transaction 
satisfies test is question of fact—Alanager, when 
can borrow money by alienation of family property 
for starling new business - Mortgage cf entire 
family property by young and inexperienced 
manager for investing loan in busincss held not 
prudent and free from risk and danger. > 


Before any transaction can be characterized as for 
the benefit of the family and of the estate, it must 
pass through certain tests and these are ‘that the 
transaction must be suchas a prudent manager and 
not a prudent: owner would enter into in the interest 
of the family and for the benefit cf the estate and is 
either necessary for dts good management cr is neces: 
sary in the general interest of the family. Whether 
a particular transaction does or does not satisfy these 
tests, is a question of fact to be determined upon the 
circumstances and evidence in each case. It cannot 
be said asa matter of Hindu Law that it is not open 
toa manager of a Hincu joint family to start a new | 
trade for the purpose of augmenting or supplementing 
the family income, nor can it be said that he cannot 
borrow money by alienating family property to start 
such a business. Indeed in some cases there may bə 
compelling necessity to take such a ‘course and even 
when there is no compelling necessity, circumstances 
may exist which may render it prudent to adopt suc 


‘acourse and the adcption of such course may be for 


the benefit of the estate or of the family. Butin the 
latter case benefit must be practically certain and the 
proposed business free from any real risk or danger. 

A mortgage of theentire family property by a young 
acd inexperienced manager of a joint Hindu family 
by raising a loan cf Re. 7,t00 carrying heavy interest 
for investing in a grain business which may cr may 
not turn cut to ke profitable, cannot be tegarded as a 
prudent tiausection free frem risk and danger which 
would entitle the merijegor to make a woitgage of the 
family property. Actual result of a transaction is not 
a decisive factcr to determine whether the transaction 
when it was made was a 11udent ore or not. But the 
fact that nodefinite sum out of the money raised by 
mortgage could be shown to have been invested in grain 
business and the further fact that there is no evidence 
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to show ficher the purchase of grain-pit which was 
made by tha mortgagor after the mortgage resulted 
in a loss or in a profit and the further fact that 
there is no evidence that he carried on any more 
business *in grain, are matters which cannot be dis- 
regarded. Banu LAL v. BABU LAL All, 571 

Joint family —Co-parcenary— Disruption 

— Co-parcener referring to his interest by a 

fractional share—Whether shows that co-parcenary 

is divided—Such reference in a sham deed of sale 
by one-parcener to another—Intention not to sepa- 
» rate—Hffect of expression in deed. 

Co parceners who intend to remain joint and un- 
divided do not become divided contrary to their in- 
tention because for purposes of -pretence they refer to 
their interests as represented by a fractional share. 
Even a member of a Mitakshara family may some- 


times be forgiven for speaking of his “one-third share”? 


instead of using the more accurate but more elaborate 
expression “the share which”if a partition were to 
take place to-day would be one-third.” But where the 
reference to the shares as “‘one-tenth’’ shares is part 
of the pretence of sale and when once he conclusion 
is reached that the alleged sale-deed, which is found 
to bea sham transaction, is not the expression of any 
intention or agreement to transfer the co-parcener’s 
interest to the other co-parcener propriety or im- 
propriety of language matters little since the deed does 
not warrant any inference of a previous or independent 
agreement to hold in divided shares. MERLA RAMANNA 
V. CHELIKANI JAGANNADHA Rao PCi 
———— c Minor— Appointment of guardian 
_ —Hindu father is not guardian, as parent or 

delegate from sovereign, of undivided son’s pro- 
_ perty. f 

Where the minor is a member of an undivided joint 
Hindu family (at any rate where the Mitakshara Law, 
as here, applies) there cannot be a guardian appointed 
under the Guardians and Wards Act though there 
may be one appointed under the inherent power of the 
High Court. But there is really no place for such a 
conception of a Hindu father being guardian as parent 
or as delegate from the sovereign, of the undivided 
Son’s property. Such a-son has no individual pro- 
perty. The father’s act binds the son’s share in a 
wide range of.cases quite apart from the idea of 
guardianship. This poweris based on the absence of 
illegality, the presence of necessity, and the right to 
manage. He cannot make his act more binding by 
purporting to act asthe son’s guardian, DAMODHAR 
Nararan KUNBI v. NARAYAN GANGAJI MANKAR 

Nag. 671 
———-— -business — A ncestral family business 
one of buying and selling certain article—Manager 
beginning to make forward contracts for purchase 
and.sale of that article from certain year— Whether 
makes it new business — On death of ancestor 
manager starting business in partnership with 
strangers—One of such partners sole controlling 
authoraty—Such businessis new one. : 

A karta of a joint trading family has power to deal 
with the family properties for contracting an ancestral 
family business but he has no power to commit minor 
cO-parceners fo the obligations of a new business 
started by him or deal with their shares in the family 
property for the purpose of securing or liquidating the 

ebts incuried in carrying on a new business. In 
these respects it makes no difference whether the joint 
family is governed by the Dayabhaga or the Mitakshara 
School. ` Whether a business started by the karta is 
a.new business or is a branch of the ancestral business 
is a question of fact, “Where ancestral trad of the 
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family is the trade. of buying and selling , certain, 
article, the fact that from certain year the mawager 
begins to make forward cqntracts relating -to-purchase 


. and sale of that article does not.make the business, 8 


new business. Itis a caseof extending the field, of 
operation of the ancestral business by extending fhe 
market. Where, however, after the- death-.of the 
ancestor, hê manager starts a business in ‘partnership 
with thé strangers afd one of the stranger partners 
isthe sole controlling Authority, such business is 8, 


. new business. SHEWKIgSEN Mowara v. MANGALOHAND 


MaALOO T Cal. 885 
— ~—Marriage— Divorce — Custom — Pakhatéi 
community —Custom of divorce—Consent of husband 
— Effect. ; | 
he kaa of granting divorce in Pakhali com- 
munity does exist, and where the consent of th8 hus- 
band has been given, jt would not be against the spirit 
of Hindu Law. Jina MAGAN PAKHALI v., Bar JEFHI 
l Bom. 841 
——.— Partition — Separation of one brother 
whether raises presumption that such separation 
works disruption in family of another brother and 
his sons and grandsons, 

Where one co-parcener has made an unequivocal 
declaration to the other co-p&rceners of his intention 
“to separate, the presumption of jointness in the family 
has gone. Thereafter the share of such co-parcener is 
separate and whether the shares of the otber co- 
parceners are separated or remained joint must depend 
upon the facts of each particular case, Where, how- 
ever, one brother separates from a family there is. no 
presumption that euch separation works a disruption 
in the family of another’ brother and his sons and 
grandsons. BHULAN PRASAD SINGH v. Rup NARAIN 
SINGH l i Pat. 664 
— — Religious endovement— Idol —Shebait 

disqualified—Court of Wards, if can take over 

management, 

Where the idol comes under a perpetual disability, 
on the disqualifictaion of its shzbart to manage its pro- 
perty, the Court of Wards can take over its manage- 


ment. BRAMSUNDER Des ve RAJENDRA NARAYAN 
Buans Deo Pat. 318 
——— I dol—Shebait, when should mot be 


allowed to represent deity in suit or proceeding, 
The shebaits do formally stand for and represent the 
deity, in a suitor proceeding but there are exceptions 
as where the interests of the shebait are adverse to 
those of the trust estate in which case the idol should 
bo separately represented through a disinterested next 
friend, SRIDHAR Jew 7. MANINDRA K. Mitrer | 
Cal. &73 
—_—_——_——-_—-‘‘Parital debutter,”” meaning ex- 
plained—Whether valid under Hindu Law. 
A disposition known as “partial debulten” is com- 
bination of trust and endowment and is an off-spring 
of the Jaw of tru-t. In its legal aspect, it is. very much 
a creation of Anglo Hindu Law. Itis nota mere 
charge but is premediated with the idea of trust, 
The normal cass of partial debutter is one where the 
disposer has purported to dispose of property in favour 
of an idol, but in such a manner.as to show an 
intention of benefiting his familyIn perpetuity. An 
attempt to provide in perpetuity for heirs by an 
ostensible gift to an idol, is invalid but oa principles 
of resulting .truat, the property vests in the. heirs, 
subject toa trast (“overriding trust,” as ithas been 
called) which is valid in perpetuity for the maintenance. 
of the idol, therefore, logically there can be no 
objection to a case where property has been vested -i 
‘tha idol subject toa trast (which of course, would 
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have to cémply with the ordinary law) for the bene£t 
of the family. SRIDHAR Jew v, MANINDRA K. MITIER 

a 

f Cal. 473 
Religious endowment—Trust for bene- 
fit of deity-Use of words appropriate to English 
igust, tf conclusive in deciding whether endou ment 

or trust was intended, ° 
Notwithstanding that a Hindu can emgloy Ing ish 
nachinery and therefore creatg a “trust” for the 
benefit of a deity, the fact that he has used words 
more or less appropriate to an English trust is not 
couclusive. Ib mustbe a matter of inference on the 
documents and the facts of each particular case; 
Whether the benefactor intended to adopt the ome or 
the other method, ‘trust’ or “‘andowment:’’ SRIDHAR 
JEW v., MANINDRA K, Mitrer Í Cal, 478 

——— What is. 

A religious endowirent is a gift to an idol but owing 
to peculiar attributes, reflects fiduciary capacity or 
csitfn in shebaits. Vroperty vests in idol. SRIDHAR 
EW V. MANINDRA K, Mitrer Cal. 473 
Successlon— Self-acquired groperiy of 
. father—Separated and unseparated sons—Highis 








of. 

The sons who separated from their father many 
years before his death bat who received no property 
from him on separation are entitled on his death to 


share in his property equally with other sons who did" 


not separate from him, AMBIKA v. JAMUNA PRASAD 

è Oudh 89 
—— Trust—Whether exists in India inde- 
. pendent of statute. 

A trust whereby property vests in A for the benefit 
of B notwithstanding extraordinary origin in England 
exists in India and is a part of the system of Hindu 
Law as administered in india, It ie true that s. 1, 
Trusts Act, does not apply to religious or charitable 
trusts whether Hindu, “Muhammadan or English ‘bat 
it does not follow that sach trusts do not now exist in- 
dependently of the statute or did nct exist prior to the 
statutes, ERIDHAR JEW %. MANINDRA K, MITTER 

| Cal. 473 

———— Will — Life estate conferred — Condition 

absolutely restraining disponees Jrom® alienating, 
whether void. 

Where the testator intended to confer on the dig- 
ponees a life estate in the properties, the condition 
absolutely restraining the disponees from alienating 
their interest in the properties is void as being 
repugnant to the nature of the estate granted. S RaMa- 
SWAMI JYER v. KOMALAVALLI AMMAL Mad, 165 
Hindu Law of Inheritance (Amendment) 

Act (iI o. 1929), ss. 2, 3 (a)-—Jains from 

Gujrat governed by Mayukha—Act, if apzlies— 

Sister's son ts prefrrential heir and net father's 

sister. ‘ 

Lindu Law of Inheritance (Amendment) Act IL of 
1929, applies to Hindus including Jaics and to all per- 
sons governed bythe Mitakshara Law, including thcse 
governed by the Mitakshara Law, as modified by the 
Mayukha. Conssquently among Jains from Gujarat 
governed by the Mayukha, 8 sister’s son is preferen- 
tial heir and not father’s sister. AMBABAI Pra .cHAND 
GUJAR v. KESHAV BANDOOHAND GUJAR Bom. 172 
———-- B. 3 (a)— Judicial decisions based on 

inference drawn Jrom texts, whether constitute 

custom. 

Judicial decisions based either on inferences drawn 
from the texts or on the principle of stare decisis can- 
not constitute a custom within thé weaning of the 
Act, ANMBABAI BHAICHAND GUJAR v, KESHAY BANDO- 
OHAND GUJAR ` Bom, 172 
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Hindu Women’s Right to Property Act 
(XVIII of 1937)—Act is validly passed— 
Government of India Att, 1935, (25 € 26 Geo. V. 
Ch. 42), s. 317. 

The language ofs. 317, Govt of India Act, 1935, is 
particularly cicar and not open to any doubt whatever 


- and the l'arljiament in enacting s. 317 and Sch. IX, 


could not have used language that cou'd “be more 
clear and defnite. 4 

Hence Hindu Women's Right of Property Act 
(A VIII of 1937), which was passed as a bill by the 
Indian Legislature before April 1, 1937, when the 
Lew Govt. of India Act, Part LIL came iuto force, 


* and to which the assent of the Governor-General was 


given on April 14, 1937, after the new Govt. of India» 
Act came into force is validly passed. MANTBAT v. 
Buatmsi LALII _Sind 6386 
Idol. See Hindu Law” = 473 
Income Tax Act (XI of 1922), s. 4 (2)— 
e Amount held nt transferred by assessze in British 
India and that it niver came within British India 
and consequently was not assessable to income- 


e 607. a 


From out of the profits of the Malacca branch of the 
assessee’s joint fumily business a sum of Rs. 10,000, 
was remitted, ti two remittances of $5000 and $1290, 
to Sin Pudukottahéby a kundi drawn in his favour on 
a bank in Pudukottah. The income-tax authorities 
sought to assess this amount on the ground that S had 
deposited monies with another branch of the assegsee’s 
business in Burma which was part of British India in 
the year of assessment ard that the remittances to S 
hed reduced the assessee’s liabilities to S in British 
India ard conseque.tly the amounts must be said to 
have come into British India. There was no suggestion 
that the monies were transferred by S to the assessee in 
British India : 

Held, that unless profits made abroad were received 
in British India there could be no question of taxation 
in India the moneys were never received in British 
India. They were paid direct to Sin Pudukottah and 
ib was not suggested that S transferred the money to 
the assessee in British India. S was paid by a kundi 
delivered to her outside British India and cashed by 
her outside British fndia and the money never came to 
Consequently the amount was not 
assessable to incomé-tax. CoMMISSIONER oF INCOME- 
TAX, MADRAS v. MURUGAPPA CHETTIAR ; 

Mad. 839 S B 
——— S. 6—Bad debts of business - Deduction of, 
if allowed. 

Although the Income Tax Act nowhere in terms 
authorizes the deduction of bad debts of a business 
such. a deduction is necessarily allowable. Commuis- 
SIONER OF INCOME-TAXv. ABDUL GANNY AYooB 

; Rang. 607 S B 
S. G&—Deductibie loss, nature of—Aesessee a 

m rchant maintaining open and current account 

with bank solely in connection with business ~ Bank 

becoming insolvent —Amount due to assessee from 
bank held was loss and became tad debt when 

Officiut Assignee declared final dividend to extent 

of pcriion remaining culstanding thereafter. 

In order to permit of deduction the loss must be in 
the nature of a commercial or professional loss, which 
means that it was either reasonable or necessary to 
incur in carrying on the particular trade or profession 
concerned. ; F 

The assessee, a piece goods merchant, maintained an 
open ard current account with a banking firm solely in 
connection with the business. The daily receipts of the 
business were paid into this account, and payments 
for goods purchased for and on account of the business 
were made by cheques drawn on this account. The 


poa 
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time the dpsessee’s account was in credit to the extent of 
Rs. 34,397 : 

Held, that the Amount due to the assessee from the 
banking firm was a loss connected with and arising out 
of the besiness, and was a bad debt which must be 
deducted in prder to arrive at the true profits and gains 
of the business. ' 4 

Held, also that the debt became bad when in the in- 
solvency of the Firm the (Official Assignee declared a 
final dividend, and the portion of the debt which was 
bad was that portion which remained outstandisg after 
the final dividend had been declared. COMMISSIONER 
or INGOME-TAK v. ABDUL GANNY AYOOB 

kang. 607 S B 
-——— (Burma) ss. 10 (2), (viii) (a) and 

40 (2) (ix)—Construction of s. 10 (2) (viii) (a) — 

Extent of emgloyee’s authority or his liberal pay- 

ment cannct exclude him from s. 10 (2; (viii) (a). e 

he Act does Lot deal with employees of any parti- 
cular class ror contemplate the exclusion-of any class. 
The fact that the employee had an unusually lag 
measure of control over the company’s business (suc 
as, where he acts as manager, treasurer ard secretary) 
or is liberally paid, cannot exclude hin& from the prc- 
visioLs of s. 10 (2) (viti) (a). COMMISSIONER OF INCOME- 
Tax vABomBay BURMA TRADING CORPORATION., LTD. 

4 Rang. 523 SB 

—__—_— S. 10(2) (vill) and (ix)—Term “net 
trofits’’ cs used in Company’s Article held not 
same as used ins. 87-C, Companies Act (VII of 

1913), ner equivalent to “profits or gains” under 

s. 10 (2) ix)—Remuneration of A who was secre- 

tary, manager, treasurer, held fell under s. 10 (2) 

(ix)—Company’s Article held nct agreement between 

A and company to share profits. 

One of the Articles of Association of the assessee 
company provided that certain deductions shall be first 
made from the gross proceeds of the business and a 
figure thereby arrived at (which figure was called for 
the purposes of this article ‘‘the ret profits of the 
company”) and the remuneration of A, who was the 
secretary, treasurer and manager, shall be half of such 
“net profits’ but that this remuneration shall be 
subject to a maximum of 5 per cent. of the gross 
proceeds of the business. The Jncome-tax Commis- 
sioner was of the opinion that the remuneration to be 
paid to A was an actual half share of the final net 
profits of the company, the half share being distributed 
between the General Reserve Fund and the share- 
holders. Thus hearrived atthe couclusion that there 
was an agreement to share the profits between the 
assessee and A : 

Held, that not profits meant something quite different 
from what was expressed in the Article here. They 
were not identical with ‘‘profits or gains”, under s. 10 
nor had the same meaning assigned to them under 
s. 8-0, Companies Act. The remuneration of A was 
an expenditure i.curred by the assessze solely for the 
purpose of earnii g profits or gains within the meaning 
of s. 10 (2) (ix) and consequently the assessce was 
entitled to the deduction of the same. Method of com- 
puting that experditure could not make its deduction 
unlawful. 

Held, also that in order that it can be held in any 
case that there is an agreement for division of profits, 
there must be some sort of joint venture and there must 
bs one si. gle profit fund for all purposes, not two profit 
funds to be ascertained for different purposes. There 
was one profit fund which had to be ascertained for the 
purpose of calculating the remuneration of A and an- 
other and quite distinct profit fund to be ascertained 


banking fe: was adjudicated insolvent, and at that 
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after the remuperation gf á had ben fixed) for the 
purpose of calculating the profits divisible among the 
share-holders and or allocated tothe General Keserve 
Fucd. The agreement could not therefore be treated as 
one to share profits. COMMISSIONER .OF INCOME TAX v. 
BomBaYy BURMA TRADING CORPORATION, LTD. 


Rang. 528 S B 

S. 10 (2) (ix). ° 
“See Income Tax Act (Burma), 1922, s. 10 (2) (viii) 
ay T9 523S É 
See Income Tax Act (Burma), 1922, s. 10 (2) (viii) 
and (ix) j 523 S B 





. —— gs. 16 (3), 26-A, 26-A (2) — Rules 


under r. 4 as amended in 1939 — Application 

under § 26-A — Genuineness of partnership deed 

can be questioncd by Income-tax Officer— Deed must 
correctly specify individual and beneficial shares— 

One of partners nominee of sharesallotted tohim 

by other partner-—Refusal of registration ise justi- 

fied—Alieration of partnership to avoid effect of 

s. 16 (3), whether by itself ground for refusing 

registration. : 

Onan application under s. Z6-A, Income Tax Act 
it is open to the Income-tax Officer to say that the 
shares which appear inthe deed are not the trae shares 
of the partrers, and, therefore, there is no proper ap- 
plication by the requisite firm. The deed of partner- 
ship must specify correctly the individual and beneficial 
shares, because that is a matter which is relevant from 
the point of view of the income-tax authorities. Where 
one of the partners is found to be only a nominee of a 
share allotted to him orto her for anoth® partner, the 
deed cannot be said to specify properly the individual 
shares and the refusal to register the firm would be 
justified. 

But the alteration of a partnership with the object 
of avoiding the effect of s. 16 (3) is by itself no ground 
for refusing registration under s. 26-A inasmuch, as 
anyone is entitled to so cordgict his affairs within the 
law as to avoid incidence to taxation. Jn re CENTRAL 
TALKIES CIRCUIT, MATUNGA Bom. 714 

ss. 25 A, 66 (3)—Question whether Hindu 
- family is divided is one of fact. 

The question of whether a Hindu family is divided 
or undivided is purely one ofefact which is not within 
the competerce of the High Court to decide. In re, 
MESSRS. GANESHDAS RAM SINGH Pesh. 685 
—_—_——- SS, 26-A, 26-A(2)—Rules under r. 4 gg 

amended in 1939. See Income Tax Act, 1922, s. 16 


(3) ae 714 
——-— 5. 66. See Civil Procedure Code, 1908, 
s. 109 S89SB 


——— S. 66 (2)—Whether debt is bad, when it 
became bad and its extent, are questions of fact. 
The questions whether a debt is bad, the point of 

time at which it became bad and the extent to which it 

is bad are questiors of fact to be decided by the 

Income-tax Authorities. COMMISSIONER OF INCOME- 





TAX V. ABDUL GANNY AYOOB Rang. 86807 SB 
—— S. 66 (3). 

See Inc.me Tax Act, 1922, s 25-A 685 

See Letters Patent (Patna), cl. 31 S89SB 


Injunction—kHighi to, is equity. 

“Equity? means ‘a claim tothe interposition of the 
Court of Chancery’ and it is no less an equity because 
the'aid of Chancery is sought to protecta legal right. 
The right to an injunction being aright which forms 
part of the old Chancery jurisdiction is an equitable 
right. Ranca Raov. Rama CHANDRA Rao Mad, 489 
Interpretation of Statutes—Language ad- 

mitting two constructions—Principal of construc- 

On, ; 


` 
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Interpretation of Statutes—concld. Jurlsdiction—concid, š 
e 
Whenever the language of* the -Legiklature admits .————- Special Court appointed by Act ko detor- 
of two constructions and, if construed in one way, mine certain disputes—Juristictior of Ardinary 


would lead to obvio.s injustice, the Courts act upon 
the wiew that such a result could not have been 
intended, unless the intention had been manifested in 
express words.. MANINDRA CHANDRA Roy CHOUDHURY 
v, Gopr BALLAY SEN Cul. 6914 
= Literal interpretation, destroying object of 
enactmint’ and leading to anomalies and absurdi- 
tzes—Conver-ton of ‘and' intg ‘or’, if permissible. 

It is the duty cfa Court cf Jaw to primarily adhere 
to the strict literal interpretation of the words used, 
and the substitution of conjurfctions should not bs 
made without sufficient reason. But if such adher- 
encéis destructive of the object of the enactmenf and 
leads to anomalies and absurdities, it is fair to assume 
that the Legislature did not use the words in that sense 
andin sucha case the conversion of “and” into the 
disjunttive’“‘or’’ is permissible, L. H, Suaar FACTORY, 
PILIBHIT v. MoTI All, T7914 FB 
——-e— Penal proviston— Strict consiruction., 

A penal provision of law must be strictly construed 
and noact should be penalised unlesg it clearly falls 
within the ambit of the penal provision. Hicu Court 
BAR ASSOCIATION V, EMPEROR Lah, 874 





“__.__. Reference to prertous law, when warranted, 


` -Per Blagden, J.—Where the language of an Act of 
Parliament leads one to no clear conclusion between two 
possible meanings, one is often helped by considering 
what the law was before the Act was pass-d, Fre- 
quently it waggdefective, aud osa can infer that the 
Legislature intended to remedy the defect, and construe 
the Act accordingly. Ma Tin Tinv. Mauna AYE 

g j ane = Rang. 190 
— Retrospective effect — Test. 

No doubt, whenever the intention is clear that the 
Act shall have retrospective operation it must un- 
questionably bes) construed even if the consequences 
may appear unjust and H&rd. But whenever the lau- 
guage of the Legislature admits of two constructions 
and if construed in one way results in too obvious 
an injustice, the Court acts upon the view that such 
a result would never have been intended unless the 
intention has been manifested in express words. 
GOPAL VAKTA v. GOPAL MUNSHI Fal 4.50 
—-—— Rule couched in unambiguous language— 

‘Gouris cannot alter ıt merely because it might 

produce harsh results. 

Where a tule is couched in unambigusus language, 
it is not open to the Court to alter it merely because, 
in the Court’s opinion, it might produce a somewhat 
harsh result, Where the language is. clear, it is the 
Court’s duty to give effect to it. SroretTary or STATE 
», QGOMTI KUNWARI All. 246 

Scheduled forms in Acts are dangerous 
guides. 

Scheduled forms are always dangerous guides to the 
meaning of a statute. Ma TIN TIN v, MAUNG AYE 





, Rang, 190 
Jurisdiction—Consent cr waiver cannot confer 
jurisdiction. 
--An appeal which is incompetent is rot rendered 
competent by being heard ex parte because no consent 
or waiver can confer on the Court a jurisdiction which 
it does not-possess. U BaSanv.U Ya Rang. 554 
——-—— Pecunrary—No objection raised at time of 
< trial—Objectiton must be considered to he waived, ` 
Where no objection was raised at the time of the 
trial-to the pecuniary’ jurisdiction of the Court the 
objection, if any, to the jurisdiction should be deemed 
to have been waived by the parties, TuLsa Devi v. 
SURAJ NARAIN Oudk 610 


Civi Court, if ousted. l 

Where by an Act Special Courts are appointed to 
determine disputes, it must be held that tie jurisdiction 
of the ordinary Courts to determine such disputes ig 
qusted. Coovzrsr Manicksr v. SUKUMARI DASI 

: Cal. 677 

—\Writ of tnventory—Court mat disposing of 

matter of court-fee—Whether can order issue of 

writ,of tiventcry on condition that. court-fee 
should be first paid, 

An order for making an inventory of movable pro-® 
perties should not be passed till the Cour. is properly 
in seisin of the case andthe Court is not in proper 
seisin of the case till te proper court-fee is paid and 
where the court-fee matter is to be disposed of on a 
certain further date the Court should not in the mean- 
While pass an order granting the prayer for inventory, 
though conditioral, upon payment of court-fees, on a 
date previous to the date fixed for disposal of the 
Gutt-fes matter. BHUWNESHWAR KURR v. RAGHUBANS- 
MANI PRASAD NARAIN SINGH Pat. T5 
Karachi Small Cause Courts Act (IV of 

1929), s. 14 (b) as amended by Govern- 

ment of India (Adaptation of Indian 

Laws) Order, 1937. See Sind Courts Act, 

1926, s. 37 (1) as amende] by Govt. of India 

(Adaptation of Indian Laws) Ordsr, 1937 556 
Land Acquisition Act (I of 1894), ss. 30, 

54 - Order apportioning compensation passed by 

Assistant Judge—Appeal, lies to District Judge. 

Although an order apportioning compensation among 
disputing claimants is not an award or part of an 
award within the meaning of s. 54 of the Land 
Acquisition Act, yet it doss not follow fro.n this that 
no appeal lies. 

Where anorder of apportionmest is passed by the 
Assistant Judge in land acquisition proceedings relat- 
ing to a dispute as to compensation deposited by the 
Collector under s. 39, and the dispute is referred by 
the Collector to the Court for its decision, the appeal, 
if the subject-matte» of the order does not exceed 
Rs. 5,000, lies to the District Court and not to the 
High Court. MANGATRAM GAGANDAS v., HUNDOMAL 
HassomaL Sind Tii 
Land Improvement Loans Act (XIX of 

1883),s. 7 (1) (c), FProviso—tlorigage by 

borrower prior to loan, tf protected. 

By 8.7 (1) (e) Provis), Land Improvement | oans 
Act Legislature meant to protect the rights of third 
parties only an.l not of those who claim under the - 
borrower himself te. g., mortgage) even though the 
transaction was created before the date of the loan, 
MAHALINGAPPA CHANMALLAPEA GOTKINDI V. BHRNKa- 
RAYYA GURUSHANTAYYA HIREMATH Bom. 849 
Land tenure— Valuqdari wanta in Gujarat — 

Nature of - Rights of taluqdars. 

A taluqdart wanta in Gujarat is neither an alienat- 
ed nor anunalienated holding. Jt is a peculiar estate 
which continues to be the property of its holder under 
the British rule as it wasin pre-Gritish dynasties 
from ancient times. A talugdar is neither an inamdar 
nor a. occupant of his lands. His wanta is a free- 
hold and not a leasehold. What was paid formerly 
as tribute and peshkush as a political levy is now con- 
verted into a fixed amount in lump as a revenue pay- 
ment, but his proprietary right over all the lands csm- 
prised in the wanta was affirmed at the commencement 
of the British rule and has hot since b3sen taken away 
by any legal process. NarHARSINGII ISHVARSINGJI v. 
SEORETARY OF STATE Bom, 640 
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———— Bjectment suit— Person in his own capacity 
as landlord letting outland to another—Notgce to 
quit describing notice given as purporiing to act on 
behalf of other pcrson—Defect, if fatal to sutt. 
Where & person in his own capacity as landlord lets 

out the landg to another, he must qua landlord serve 

notice on them to determine the tenancy. Where the 
potice to quit served by him describes the notice given 
as purporting to give notice on behalf of other person, 
there is defect in the notice which is fatai to his suit 
for eviction. Disrricr BOARD, TIPPERA v. ARAFAT 

ALI Cal. 594 

Estoppel - Title of landlord cannot be denied 
by tenant. 

Once a complete relationship of landlord and tenant 
ig established, the rule of estoppel, comes into opera- 
tion and prevents the tenants irem denying the autho- 
rity and title which they admitted to rest in the land, 
lord who inducted them into the possession of the 
Jands. DISTRICT BOARD, Tipprra v. SARAFAT ALI 

Cal. 594 

-————0uster— Person realizing rent for many 
years, when can be said to have been ousted by third 
person realizing rent, 7 
lt cannot be said that the person Who had been realiz- 

ing therents for many years had been ousted, unless 

and until his claim for recovery of rent had failed 
merely because a third person has succeeded in realisa- 
tion of rents from the tenants, PADMA KUMARI PATTO 

MAHADEYI v. NANDA PADHAN Pat. 203 

———— Permanent tenancy—Tenant executing rent 
deeds for specified periods and admitting his 
liability to enhancement of rent—Tenancy ts no 
longer permanent. 

The question whether the property in suit is identi- 
cal with certain other is a question of fact. The find- 
ing of the lower Court on this point cannot be chal- 
lenged in second appeal if it has not been shown that 
this finding is vitiated by any errorin law. SURAJ 
BHAN v. ABDUL KHALIQ Lah. 291 

Rent, suspension of—Hent suit against pur- 
chaser of holding at rent sale—Purchaser not put 
in possession of part of holding—Whether entitled 
to hold rest of holding rent free—What Court must 

consider in such case, stated. i 

A purchaser of the holding at arent sale who is not 
put in posseesion ofa part of the bolding, is not neces- 
sarily entitled to hold the rest of the holding rent free 
for all time tocome. Ina suit by the landlord against 
such purchaser for ariears of ient, the Court should 
consider whether the landlord’s failure to put the tenant 
in possession of the entire demised area was due to 
some mistake as to the extent of the boundaries or 
some other bona fide act. It has further to consider 
whether the tenancy is indivisible in the sense that tke 
plots are such that dispcssessiun from one plot neces- 
sarily interferes with the enjoyment of the rest, 
SOURENDRA Monan CuowpHury v Kanal Lat Roy 

Cal. TOi 

Rent surit—Defence by tenants, of eviction 
by title paramount—Defence, u hen successful. 

Tenants, who are threatened by a successful claim- 
ant and on that account attorn to him by paying him 
rent, can say that this amcunts to eviction by title para- 
mount ard can set this up by way of defence in an 
action for reut, but the success of that defence must 
depend on the ter.ants proving the title of the evictor. 
PADMA Kumart PATTO Mavapryiv. NANDA Papuan 

Pat, 208 

Suit for ejectment—Pcrson bringing suit, tf 
must be owner of property. 

A person suiug another for khas possession must 
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show a better title in hiin than the defendant, and he 
must establish that he hes the present right to get 
possession of the property. Itcannot be said, however, 
that none but an owner dan Inaint@in suit for eject- 
ment, District Boarp, TIPPERA v, SARAFAT ALI 

e Cal, 594 
Lease—Construction—Leas: held to be permanent 

and herttahle—Co-sharer— Lease by co-sharer not 

in exchifsie possession of joint land—Lease perma- 

nent and heritable Leas: tis null and void. 

A co-sharer who was not in exclusive possession of 


e the land aed lee a lease conferring heritabls and 
b 


tiansferable rights upon the lessee and further gave him 
rightsof distraint, ejectment, sttachment and enhance- 
ment of rent. The lessee was further given the rigift 
either to cultivate the land himself or to get it cultivated 
by the tenants He was further empowered either to 
bring the land under cultivation or to convert ® into 
uncultivated land, build houses on it or plant groves, 
The lessor further declared that all the rights whigh he 
possessed in the land were conferred upon the lessee 
and the lesser would have no iugther concern withthe 
land, There was also the significant condition inserted 
in the lease to the effect that if for any reason the 
lessee was unalle to obtain possession over the property 
covered by the lease or if after having obtained posses- 
sion the whole or any portioi thereof, went out of the 
possession of the lessee, the latter would havea right 
to recover possession over the land or make good the 
deficiency from other property of the lessor or claim 
certain damages. At the end of the dee all the plots 
144 in number, were specified with separate area as- 
signed to each plot. The area given was 93 bighas 14 
biswas and 1 biswanst, and out of the 93 bighas 14 
biswas 1 biswansi, patta was executed in respect cf the 
one-fourth share, 1. e., 23 bigàas B biswas and 10 
biswansrs : ii | ` 

Heid, that it was the clear êntention of the lessor to 
divest himself of all interest in the property conveyed 
by the lease and to convey the same tothe lessee. It 
was also clear that the intention’ was to transfer actual 
possession over an area of 23 bighas 8 hiswas 10 
biswansis in the aforesaid 144 plots and enable the 
lessee to exercise all rights inwegard thereto. 

Held, also that since the property was joint and there 
bad been no partition in the village or of these plots and 
that the lessor was not in exclusive possession of the 
area of 23 bighas 8 biswas and 10 biswansis in these 
144 plots, the lease was null and void and did not 
entitle tie lesses to the relief for possession. Dep; 
PRASAD SINGH V. SURIAN SINGH Oudh 597 
——_—— Construction—Lessee to pay all Municipal 

taxes, future and existing—Lessee held liable to pay 

urban immovable property tax. 

A ceitain lease provided ‘that the lessees shall pay 
the following Municipal taxes, viz., general tax, halal- 
khore tax ard license fees, the water tax and rict 
taxes and all other existing and future 1ates, taxes 
or dues of whats.erver kind or nature for the time being 
payable either by the landlord ci tenant in respect cf 
the demised premises or any part thereof.” 

Held, that the word “dues” could not be restricted 
to Municipal dues. The liability of the lessee was nct 
ecnfined to Municizal taxes in the sense cf taxes the 
bene!t of which was retained by the Municipality, but 
it eatendcd to all Municipal taxes, rict taxes, and all 
cther existing and future rates taxes and dues of what- 
s:ever kind, Consequently the lessee was liable to pay 
the urban immovable property tax which was both a 
tax and a dee in respect of the demised premises, 
MANCHERJI PALLONJI V. DINBAI NUSSERWANJI 


Bom, 517 
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——-——Determination—Tenancy terminable at wil 
of ae is termtnable at will of landlord also 

—Lease for construction of house with thatehed 

roof—Tenant constructinf pucca structure —Rent 

payable monthly —Deed unregistered — Tenagey 
held either tenancy-at-will or one from month to 
month —Deed though unregistered held admissible 

—Construction of pucca structur: hêlf did not 

estop lessor from contending that lease was not 

permanent lease, . 

When a tenancy is terminaple at ‘the will of the 
tenant it must be held to be terminable at the will of 
the landlord also. . 

eA lease was granted for the construction of a house 
with merely tiled or thatched roof, The rent fixed 
was payable monthly and though a sum of Rs, 3 was 
atatedeto be yearly rent, it was made clear that if a 
particular year consisted of 13 months, there were to 
be 13 payments of 4 annaseach. The sale was per- 
mitted only on payment of one fourth of the con- 
sideration money. It yas also expressly stated that 
the lessee was fres to give up the house and remove 
the materials thereof whenever he chose: 

Held, that it was either a tenancy-at willor a tən- 
ancy from month to month and hence the kabuliyat 
though unregistered was admissible in evidence: 

Held, further that the mere fact that the 
constructed a puced structure without the lessor's 


interference will not estop the lessor from contending 
that the lease®vas not a parmanent leass. Raw Lar, 
SAHU p. BIBI ZORRA Pat. 588 


—— — Origin of lease known—Terms put in writing 
at inception -Tenancy held not permanent, 

Where the tenancy is of a known origin and the 
terms on which the original tenant was inducted on 
the land were admittedly put in writing at the in- 
ception of the tenancy, ihe fenancy cannot be said to 
be permanent tenancy. Ram LAL Sanu v. BIBI ZOHRA 

Pat. 583 
Legal Practitioner — Punishment for pro- 
fessional misconduct committed in personal capacity, 

Ib cannot besaid that a legal practitioner can never 
be punished for professional misconduct committed by 
him in his personal capacity, however gross the offence 
may be. TuLsipas AManmaL KARANI, If re 

; Bom, 359 
Letters Patent (Bom.) cl. 10—Reasonable 
cause, meaning of. 

“Reasonable cause” within the meaning of cl. 10, 


` Letters Patent (Bom,) means the same as professional 


or other misconduct under a.. 10, Bar Councils Act. 
There must be something which can fairly be described 
as misconduct; otherwise there can be no reasonable 
cause for taking disciplinary action. But ‘miszonduct”’ 
itself is a.sufficiently wide expression; it is not neces- 
sary, for instance, that it should involve moral turpi- 
tude, Any conduct which i2 any way renders a man 
unfit for the exercise of his profession or is ‘likely to 
hamper or embarrass the administration of justice by 
the High Court orany of the Oourts subordinate 
thereto’? may be considered to be mis2zonduct calling 
for disciplinary action. In ve TULSIDAS AMANMAL 
KARANI Bom. 359 
Letters Patent (Cal.), cl. 12 — Application 
raising question of interpretation of agreement— 
Translation of a.reement as required Ly r. 25, 
Chap, IV, Calcutta Higk Court (Original Side) 
Kules not ;roduced—Application held could not be 
allowed inasmuch as it involved important question 
x of. unterpretation. 
' An application to revoke the leave which had been 
granted for the institution of ths suit under cl. 12, 


INDIAN GASES 


e Letters Patent (Cal.)—coneld, 


lessee had ° 


- take the p 


[194] 


Letters Patent and for stay of the suit relied pon an 
agreem8nt between the parties ia Gujerati to the 
effect that the parties had agreed to settle their disputes 
at Rajkot or Bantva. It was alleged that Rajkot or 
Bantva would be conveniant forum as according to 
agreement the accounts between the parties ‘were main- 
tained there. English translation of the agreement, 
however, was not produced by the applicant in accord- 
ance with the provisions of r. 25, Cnap. IV, Oalcutta 
High Osurt (Original Side) Rules. The result was 
ethat bith the parties placed before the Court their 
own conflicting translations: : 
Held, that before it could be decided whether the 
clause in question did contain agreement barring the 
jurisdiction of the High Court, the Court had to decide 
question of difficulty as regards translation of the 
document and the construction of the same afterwards, 
onsequently in view of the state of things, the ap- 
plication to revoke leave and for stay of suit could not 
be ellowed., HAJEE ADAM ABDUL SHAKOOR v. ALI 
MAHOMED EBRAHIM SHAKOOR Cal. 257 
ci. 12 — Leave granted under cl. 12— 

Application ¢0 revoke the same and for stay of suit 

—Question of digiculty and importance should not 

be raised—Proper procedure. 

Questions of difficulty and importance should not be 
dealt with by an application to revoke the leave under 
el. 12 of the Letters Patent-and to stay the sait so as 
to take the plaint off the file. Normally the proper 
way to pied to the jurisdiction of the Court is to 

ea in the written statement add as a substan- 
tive part of the defence. HAJEE ADAM ABDUL SHAKOOR 
vy. ALI MAHOMED EBRAHIM SHAKOOR Cal, 257 


Letters Patent (Lah.), els. 10, 27—Appeal 
from judgment passed by High Court in exercise 
of original civil jurisdiction -Forum and righ! of 
appeal given by Letters Patent —S. 12, Limitation 
Act (IX of 1908), if applies. 

An appeal from a judgment passed by the High Court 
in the exercise of its original civil jurisdiction whether 
ordinary or extraordigary, in which notonly the fordm 
of appeal, but also the right of app3al is given by the 
Letters Patent is governed by Art. 151, Lim. Act 
which is subject t> 8. 12, Lim. Act. Hences in sucha 
case the appellant is entitled to exclude under s. 12 
the ‘time requisites’ for obtaining a copy, whether 
sich copy is filed or not. PUNJAB Oo-oPpERATIVE BANK 
LTD., LAHORE v. OFFIOIAL LIQUIDATORS, PUNJAB 
Cotron Press Co., LTD. Lah. 452 F B 


———— el. 27—Rules under cl.27, r. 4 -Judgment 
passed by High Court in its appellate jurisdiction 
—Appeal under cl. 10—Rules under cl. 27, if 
‘special law’ within meaning of e. 29, Linfitation 
Act (LA of 1908)—S. 12, Limitation Act (IX of 
1908), if applies. 

The statutory rules framed by the High Court under 
cl. 27, Letters Patent, under the authority delegated 
ta it by His Majesty who, in tarn, was acting under 
the powers conferred on him by Act of Parliament are 
a ‘special law.’ It follows therefore, that by virtue 
of the provisions of s. 29, Lim. Act, s. 12 governs 
appeals under cl. 10 from the jidgnents passed by 
the High Court in its appellate jurisdiction and, 
therefore, the ‘time requisite” in obtaining a copy of 
the judgment appealed from must be excluded. PUNJAB 
Co OPERATIVE SANK LTD., LAHORE v, OrriciaL Ligutr- 
DATORS, PUNJAB UOTTON Press Oo. LTp, 

Lah. 452 F B 

Letters Patent (Mad.), cl. 12— Insurance 
company having head-office at Calcutta and branch 
office at Madras—Contracis made in Caleuita— 
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Compa 
Madra 
-A company only carries on business where it tnters 
into contracts relating to its business not at places where 
it may have canvassers or agents for tha purpose of 
obtaining Offers of business and attending to matters 
ancillary to*its business. : 

Where, therefore, an insurance company with its head 
office at Calcutta has its branch office in Madras but 
the contracts of insurance are made in Calcutta and 
not in Madras, it cannot be said that the company is 
carrying on business in Madras within the meaning of 
æl. 12, Letters Patent. PAGHAIAMMAL v. HINDUSTAN Co- 
OPERATIVE INSURANCE foorrTY, LTD., MADRAS 


carries on business at Calcutta and not at 


Mad, 201 | 


— —-e]. 12—Legacy comprising lands situated 
outside limits of city af Madras— Question whether 
proceedings pursuant to originating summons con- 
stitute “sui; “or land’ under cl. 12, involves sub? 
stantial ques.ion of law. 

The question whether the proceedings pursuant t0 


an originating summons in respect ofa legacy com” 


prising lands situated oulside the limits of the city of 

adras, constitute a suit for land within the meaning 

of cl. 12 of the Letters Patent (Maj.) involves a 

substantial question of law. T. S. KRAJAN v. PANKAJAM- 

MAL - Mad. 767 

Letters Patent (Patna), cl. 31—Application 
under s. 66 (3), Income Tax Act “XI of 1922), dis- 
missed by High Court - Appeal does not lie. 

Tke right to appeal must be given by express 
enactirent and cannot be implied. 

There is no right of appeal to the Privy Council from 
any order preliminary or final, passed by the High 
Court while exercising its Jurisdiction under s. 66 of 
the Income Tax Act. No appeal lies under el, 31, 
Letters Patent from an order of the High Court dis- 
missing an application under s. 66 (3) ,to, direct the 
Commissioner of Income-tax to statea case even if 
the subject-matter involved is Rs. 10,000 or upwards. 
HARIHAR Gir v. COMMISSIONER OF INCOME-TAX 

Pat. 5895 B 
Letters Patent (Rangoon) cl. 13—Applicas 
tton for writ of cortiorari—Decision on, is judgment 

within meaning of cl. 13. 

A decision of a Single Juige of the High Court or 
of any Division Court making absolute or discharging 
a rule nist on a petition for the issue of a prerogative 
writ is a judgment within thé meaning. of cl. 13, 
Letters Patent of the Rangoon High Court. UBA San 
2. U Ya Rang. 554 
Lien—Salvage—Prinsiple of salvage lien applies 

to India—Person making payment for his own 

benefit to save his property or under personal 
cover nt binding on him — Principle dees not 
apply. 

The 
India. 

This principle, however, cannot bs applied to cases 
where a person makes a payment for his own benefit 
to save a property which belongs to him or when he 
was under a -personal covenant which he was bound 
to carry out. JLANKARAM Ua SUNDARAGOPALA AIYAR 

Mad. 212 

Limitation—Adverse possession—Interruption of, 
by submergence—Accretion to plaintiff's land—Suit 
for possession—Defendant setting up adverse pos. 
sesston—-Land submerged fer three months making 
cultivation by defendant impossible during those 
months—Possession of plaintiff held revived dur- 
ang period of submergence—Plea of ad-:erse pos- 
session held untenable since defendant could not 
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be said to bein possession continuously for twelve 

years before suit - Seasonahle submergence: and one 

continuing for length of ttime—Distinctton—Sub- 
mergence, if should be showne to have inter- 
fered with usual agrickitural operations in neigh- 

bourhood. f 

The plaintif filed a suit for possession of a narrew 
tract of land formed by the alluvial action of the 
river Whi¢h@ccnstituted the northern boundary of his 
property. The defendagt set up adverse pessassion. The 
tract in dispute which Was an accretion to the plein- 

. tiff’s land rorained sukmerged during July, August 
and Septethber of each year making cultivation im- 
possible during these months and deprived the de- 
fendant of the use an] occupation of it as agriculturad 
land during those months ; f 

Held, that there was no difference in principle be- 
tween seasonal submersion and one which continued 
for a length of time. The flooding deprived the tres- 
passer (defendant, of the use and oczupation of that 
Jand as agricultural land and during those three 
r.onths, he could not be said fo be in effective pos- 
session of that land and that being so it must be 
held that the possession of the true owner revived 
and, therefore, the defendant had not been in pcases- 
sion of the land continuously for twelve years before 
the suit was brought. Wach year his p2ssession was 
effectively interrupted for a period of threes months 
during which-the plaintiff must be regarded as having 
been in possession. Consequently the point of limita- 
tion was in favour of the plaintiffs an@the defend- 
ant’s plea of adveree possession was untenable. . 

Heid, also that for submergance to interfere with 
continuous adverse possession it was not necessary to 
show that the submergence was such as interfered 
with the usual agriculural operations in the neigh- 
bourhood. It was enough if the submergence prevent- 
ed such use and occupationgas the possessor would 
normally have but for flooding end submergence, 
SECRETARY OF STATE v, Ram BACHAN Lat 

. Pat. 146 
Limitation Act (IX of 1908), s. 5, Art. 156 

—It is duty of Court to take care that its act 

does no gnjury to any ofe suitors -First Appel- 

late Court pronouncing judgment without notice 
to parties, contrary to 0. XLI, r. 30, Civil 

Procedure Code (Act V -of 1908)—Appellant tn 

second appeal, if entitled to full statutory period 

from date of his knowledge of judgment. 

The dictum that ens of the first and highest duties 
of all Ccurts is to tuke care that the act of the Court 
does no injury to any of the suitors should be read 
together with s. 5, Lim. Act, and the expression 
‘“‘sufficiont cause’? used therein should not be con- 
strued in too narrow & sense, A litigant is entitled to 
expect that the infringement of the rules and orders of 
the Court by the Judge should not hamper him in his 
appeal. Where, therefore, the lower Appellate Court 
grants a decree to the appellant but in contravention 
of the provisions of O. XLI, r. 30, Civil P.C, -pro- 
nounces the judgment some weeks later without giv 
ing not:26 to the parties, the appellant in second ap- 
peal from such decision cannot be prejudiced by the 
irregularity committed by the first Appellate Court and 
under s. 5 must be granted the period allowed by 
statute in which to file the second appeal from the 
date on which he came tu know of the judgment of 
the first Appellate Court. It would be to put a new. 
standard into tke lam of limitation to say that wher a 
Court made a,mistake of this character the appellant 
was only to be given such time as the superior Court 
might ‘in the exercise of its judgment think reason- 
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able. The standard cf what is reascnable depends 
upon the period of limitation which the Legislature 
ha*sought to impose in the first case. 

“Diligence” i$ not a werd which occurs ins. 5, 
Lim Act, and althongh it is frequently referred to 
in judgments on the meaning of this section, the ques- 
tton of diligence arises only in cases where there has 
been a delay beyond the period of limitgtjon after the 
judgment, from which the appeal is preferred, has 
been delivered in accordance with law. Under that 
section all that the appellants have to do is to satisfy 
the Court that they had sufficient cause for not pre- 
ferring the appeal within the period of limitation al- 
lowed: Ma Hurwe Yar v. Daw Win THA $ 
is Rang. 296 
———— SS. 6, 7, 8, 9--Alienation by widow in 

1901 and 1904—Plaintiff adopted by widow in 

1933, after death of prior major adopted son in 

1918—Suit by plaintiff to set aside altenation— 

Maintainability of. 

The plaintiff, a3 a son adopted by a widow in 1934 
to her husband who kad died in 1900, claimed to re- 
cover possession of the suit property on the ground 
that alienations by the widow made in 1901 and 1904, 
were not for legal necessity. Prior to plaintiff’s adop- 
tion the widow had adopted a son who died in 1918 
unmarried and in his twenties. The fact of plaintifi’g 
adoption was proved : 

Held, that since the effect of ss. 6,7,8 and 9, Lim, 
Act, was to [ar the right of tke privr adopted son to 
sue to seb aside the alienations no further right to 
sue In respect of these assignments could accrue to 
the plaintiff. ANNU BAJABA JAGADALE v, DADU TUKA- 


RAM JAGADALE Bom, (32 
—— S. 12, 
See Companies Act, 1913, 5. 202 452 FB 
See Letters Patent (Lah, cls. 10, 27 452 FB 


——-— S., 19— Ackrhwledgment — Barred debt— 
Father, tf can acknowledge it so asto keep it alive. 
A father has no right to acknowledge a barred 

debt So as to keep it alive against his son. Hehas no 

tight to validate an acknowledgment unauthorisedly 
made by an agent by ratifying itand keep the debt 

alive. THINNAPA CueTtfar v. Krisuna R&o 

Mad, 329 

————— 85S. 20 —“‘Debtor,”’ meaning of. 

The word “debtor”? was intended to connote not 
only the person who contracted the debt but his legal 
representative and in the case of & debt charged on 
land the person who derived title from him; in short 
the person who can be rendered liable for the debt by 
the creditor, that is, the person against whom the 
debt can beenforced. That is, the liability need not 
be personal in the sense of being liable to be arrested; 
it may be proprietary; that is, liability arising from 
the possession of property, ‘THINNAPPA CHETTIAR v. 
KrisHna Rao Mad, 329 
S. 20—Morigagee undertaking to discharge 

debt due by mortgagcr, as part of mortgage con- 

sideration—W hether authorised agent of mortgagor 
to make payment under s, 20—Part payment by 
him, if keeps debt alive. 

Per Leach, O. J. and King, J. (Patanjali Sastri, J. 
Contra)—Where a mrrtgages undertakes as part of 
the consideration for the mortgage to discharge in full 
a debt due by the mortgagor he cannot be deemed to 
have authority to make a payment of interest or a 
part payment of principal. In such a case the mort- 
gagee cannos be deemed to have discretion in the 
matter of payment to the mortgagor’s creditor. His 
duty is to discharge the debt ia full and je las no 
authority to do anything else, Hence a payment made 


— 
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by the mortgagee cannot be regarded as\a payment 
made, by him as an agent of the mortggor duly 
authorised on that behalf within the meanirg of s, 20, 
Lim. Act. Whether there is authority to make a part 
payment is a question of fact and the glecision in 
each case must depend upon the particulay facts. 

Per Patanjali Sastri, J.—Where a mortgagse 
undertakes as partof the mortgage consideration, to 
discdarge a debt duo by the mortgagor, a payment made 
by the mortgagee should be 1egarded as having been 
made? with the authority of the mortgagor who gets 
the benefit of it by virtue of the stipulation. Section <0, 
Lim. Act does not require authority to keep the debt 
alive. The authorization must relate to the payment 
of interest on the debt orto the part payment of the 
principal as the case may be, and the debt is kept 
alive as the legal consequence of suci, payment, irres- 


e pective of the intention of the debtor or his agent. It 


is, therefore, not strictly relevant, and may, indeed, be 
somewhat misleading to enquire whether the person 


e paying was authorized to keep alive the debt. The’ 


true principle is that a man can be an ‘agent’ within 
the meaning of the Act, not only when he acts for a, 
principal proferly so-called but also when he makes 
the payment on behalf of the cebtor, because he has 
bound himself by deed for value so todo. RAMA- 
CHANDRA V, SHANTARANA Mad. 733 F B 


——.—— S. 20—No <ifference between payment of 
interest or of- principal. a 
The legislature did not intend to draw a distinction 

between the payment of interest and the payment of 

principal in saving limitation. THINNAPA CHETTIAR v, 

Krisuna Rao _ Mad. 329 

— eg, 2O-—S. 20, if draws distinciton between 
simple contract debt and debt charged on land. 
Section 23 makes no difference between a simple 

contract debt anda speciality debt ora cebt charged 

on land like the English statutes. THINNAPPA CHETTIAR 

v. KRISHNA Rao Mad, 329 


_._ gs, 20, 19—Direction by mortgagor to his 
vendee to discharge debt due by mortgagor—Part 
payment made by vendee, whether payment by 
agent duly authorised within meaning of s. 20. 
Under s. 20, Lim. Act, the agent whose payment 

would keep alive the debt must be one who was duly 

authorized to make the part payment of interest on 
principal. A power to extinguish the [debt would not 
carry with it a power to keep alive the debt. 

direction or power to discharge a debt does not make 

the donee of the power an agent authorized to make a 

part payment so as to keep alive the debt. The part 

payment made by the purchaser would not be pay- 





-ment by an agent duly authorized within the meaning 


N) JHEITIAR v. KRISHNA Rao 
of s. 20. THINNAPPA C Sere 
_—-___-gs, 20, 21—Payment by one heir, effect 

against others. | Na f i 
A payment by an heir nes ree etal other 
i . KAD 2 es 
heirs, O. K. KUNJANDI v Ni wee 
_____--ss, 20, 21—Pro note exesuied by undivided 
father and son—Payment by father when sives 
imitatton against son. ss, 
Whee a eae is executed by the undivided 
father and son, a payment by the father alone cannot 
save limitation against the son in the absex.e of proof 
that the loan was contracted for the benefit of the 
entire family. The mere fact that the father was the 
manager of the family cannot save limitation. JURO 
RAUTO v. ADIKANDA PRADHANO Pat. 52 
———sS, 21i— Payment within limitation by one 
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joint contractor oa death of other — I f saves 
limitatipn against heirs of deceased. 
A payas made by one of the joint contragtors, 
after the death of the other, within limitation, does not 
save limitation againat the heirs of the deceased join’ 
contractor, C. K. KUNJANDI v. KADIR MOIDEEN 

_ Mad. 235 
——_— Art. 62. See Limitation Act, 1908, Art. 97 


JI 844 
———— Apt. 89, See Limitation Act, 1908, ve 
1 
— Arts. 97, 62 — Land transferfra by 
Muhammadan to his wife in lieu of dower— 
Promise to get mutation attested und deed re- 
gistered not fulfilled—Husband dying—M utation 
- proceedings by widow rejected cn objection by 
her step-sons—Suit by widow against step-sons 
for possession of land or in alternative to re- 
cover amount of dower—Transfer held valid toe 
begin with and Art. 97 applied—Cause of action 
held accrued when mutation was registered. 

By a document dated June 16, 1923, +a Muham-e 
madan, transferred soma land to his wife in lieu 
of the amount of dower money due to her. He 
promised in the document to get a mutation attested 
in her favour. He however failed t get the document 
registered and to have a mutation duly attested. He 
died in 1934. ` On May 15, 1936 a mutation was entered 
to give effect to the document of June 16, 1923, On 
December 6, 1935 the document was shown to the 
Revenue Officer the s.ep-sons of the widow objected to 
the attestation of the mutation and it was, therefore, 
rejected. On October 18, 1938 the widow brought a 
suit against her step-sons for possession of the land and 
asked in the alternative for recovery of Rs. 2,003, her 
dower money: 

Held, that the transfer of the land to the woman was 
perfectly valid to begin with and hence Art. 97, Lim. 
Act applied to the suit as the husband might have 
registered the document and gota mutation attested, 
The cause of action accrued to the plaintiff when the 
mutation was rejected. The suit was, therefore, within 
time. BEGAM JAN D, MALIK AMAN Pesh. 844 

Art. 115—Hindu joint family firm— 

Platntiff having thavani account—Subsequent par- 

tition—No evidence as to novation of contract—Suit 

on thavani account on refusal of co-parceners to pay 

— Limitation, when runs. 

A joint family firm consistel of father and song, 
Plaintiff had thavant amount with the firm. There was 
a partition subsequent to which the father died. Thera 
was no evidence as to novation of the original contract, 
On the sons’ refusal to pay, the plaintiff instituted a 
suit for the amount due under the account : 

H eld, that limitation began to ran from the date of 
refusal and not from the date of partition. <A. CHOOKA- 
LINGAM CHETTYAR Vv. A, S. P. 5. K. R. Karoppan 





CHETTYAR Rang. 737 
—— Art.116. See Limitation Act, 198, Art. 
132 151 


—— Art. 116—By registered szrviez kabuliyat, 
agent undirtaking after accounts have been check. 
ed, to repay amount found to have been mis. 
appropriated—Suit by principal to recover spe- 
cific sums of money misappropriated — Article 
applicable, 

Where by a registered service kabuliyat the agent 
undertook after the termination of his service and after 
the accounts were checked, to repay the amount found 
to have been misappropriated within a month of the 
ascertainment of the amount : 


Held, that the suit by the principal for recovery of 
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Specific sums of money mid'to have been misappro- 
priated by the agent was governel by Art, 116, Lim, 
Act, MOHINI MOHAN MAJUMDAR v, BIR BIKRAM KISHORE 
MANIKYA BAHADUR i Cal, 2514 


——— Art 120 —Talfiqdari estate of Amod in 
Gyjarat—Entries made in revenue ‘records after 
rfia, denying Thakor's right to roads and tanks 
within his estate—In 1926, Government passing 
resolutiPn®@finally denying Thakor’s right—Suit 
by Thakor for declaration of his ownership 
tn roads and tanks brought in 1927, held within 


oe” time. 


After thé introduction of the British rule, various 
surveys were made of the Amod taluga in Broach. 
But, in all of them, the Thakor’s lands, which consisted 
of contiguous blocks of lands in 22 villages in the 
District, were kept intact and the Thakor was ad- 
mitted to be the sole owner and fall proprietor of the 
whole area of the lands in his en subject only 
to the payment of the jama and the peshkush. At no 
time was it suggested that the roads, tanks and other 
d to the Govt. and the 
Thakor’s proprietary rights over them were not disput: 
ed. After the passing of the Gujarat Taluqdars’ Act 
in 1888, a regular detailed survey of all the lands of 
the Thakor’s estate was made and concluded in about 

1914, Some time after that; the ravenue authorities 
‘took steps to cancel the entries in the survey records 
relating to waste areas in his estate. The Thakor made 
several repressntations to the Govt , which appointed a 
committee and finally decided by a Govtresolution of 
the revenue department dated August 25, 1926,. that 
Govt. did not admit the Thakor’s claim to the proprie- 
tary rights over the roads and tanks in his estate. The 
Thakor subssquently brought a suit in 1927,.for a dec- 
laration that he was the full and absolute proprietor 
of all the roads, tanks and other waste and unoccupied 
arexs within the limits of his eglate : 

Held, that the cause of action for the suit by 
Thakor for declaration of his ownership in roads and 
tanks arose on the date of the Govt. resolution of 1926, 
and the suit, therefore, filed in 1927, was in time, 
INARHARSINGJI ISHVARSINGJI V. SECRETARY OF STATE 

e ° Bom. 640 

—— — Arts. 132, 89, 116—Suit by principal 
to enforce charge created in his favour by agent 
to secure money that might be found due by agent — 

Article applicable. cats 

Where the principal sues the agent to enforce in his 
favour the charge created by the latter to secure money 
which might ba found dus from the agent to the princi- 
pal, the suit falls within Art. 132 and not under Art. 89 
or Art. 116, Lim, Act. MOHINI Mogan MAJUMDAR v. BIR 
BIKRAM KISHORE MANIKYA BAHADUR Cal. 151 


Art. 139—Tenancy coming to end by death 
of tenant—Representctiv s paying rent—Whether 
should be deemed to be tenants—Landlord when 
entitled to dzeree for possession — Landlord and 
tenant. a 
Where after termination of such tenancy by the 

death of the tenant, his representatives continue to pay 

rent to the landlord the occupation of the leasad pre- 
mises by-the representatives must be deemed to bein 
the capacity of tenants and the landlord would be en- 
titled to a decres for possession provided the possession 
of the defendants as tenants is tracel within twelve 

‘years of the date of the suit. JUMMA v. MADHUSOODAN 

DAYAL i | All. 515 

——— Art, 139—Tenancy terminable at land- 
lord's will and for indefinite period—tIt enures 
for lifetime of ‘tenant andis not herttable—Sutt 





——— 
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e e . 
for possession by landlord against representa- 
tives of deceased tenant—Artiete appriecble, 

Where a tenancy terminable at landlord's will is 
created for an indefinite period, it enures at best for 
the tenant's lifetime. The Interest which the tenant 
would acquire is not heritable where there are no words 
showing an intention io grant heritable interest. In 
such a case the tenancy terminates on tha death of the 
tenant. A suit for possession by the®l&ndlord is 
governed by Art. 139, Lim. Act, notwithstanding the 
fact that possession is sought to be recovered from the 
representatives of the deceasedfenant. JUMMA v. MAD- 
HUSOODAN DAYAL ‘AU. 515 
——— Art, 14141—Adverse possession—Timg com- 
e mencing to run against last male holder—Owner 

succeeded by female entitled to woman s limited 

property —Time is not suspended. 

. When time has once commenced to run against the last 

male holder, it continues fo run and is not suspended 

or, in any way, affect by the mere circumstance that 
the Owner is succeeded by a female entitled to the 
usual woman’s limited estate. 
have run out from the date of the original entry of the 
trespasser, which hsppenedin the lifetime of the last 
male owner all persons claiming through or under him 
are barred. Article 141, Lim. A t is inapplicable to 

such 8 case. ATMA SINGH V. Gran Das Lah. 712 

———— Art. 142—Land unter bed of river in-* 

. capable of possession rightful owner has posses- 
sion in eye of law—Trespasser in possession 
before su¥mergence not perfecting title by ad- 

- vevse possession—On submergence his possession 
ceases and that of rightful owner revives and 
continues till land re-appears and becomes fit for 
user and occupted by another—Constructive pos- 
s2ssicn during submergence, presumption—Onus. 
In the case of lands incapable of possession, ss for 

instance, forest lands gr lands under the bed of a 

river, the rightful owner has possession in the eye of 

the law. Ifa trespasser was in possession before sub- 
mergencs and had not perfected his title by adverss 
possession for twelve yéarsor more, on submergence 
his possession ceases and the possession of the owner 
revives and continues till the lands are again formed 
and become fit for user and occupied by another and 
the fact that the plaintiffs had no physical possession 
at the time of the last submergence is not material 
for the purpose of enabling them to call to their aid 
the principle of constructive possession provided that 
their title had not been extinguished by adversa pəs- 
session before the last submergence. Whichever side can 
show subsisting title at the time.of submergenca will 
have the benefit of the principle of constructive pos- 
session during submerzenee, but this fact can in n3 
way affect the question that the onus of proviag title 
by adverss possession is on hin who asserts ib. 

GADADHAR CHOWDHURY v. SARAT CHANDRA CHAKRA- 

VARTY 4 Cal, 412 

—— Art. 142— Plaintif alleging dispossession 
— Art. 142 applies—Onuws is on him t) prova poss s- 
sion withintwelve years of suit. 

Where the plaintiffs cone tə Courb on 98 case of 
aisposs2ssioa, Art. 142 of Sch. I, Lim Act, is applis- 
able. ‘The onus is on the plaintiffs to prove that they 
were in possession within twelve years of the sail 
GADADHAR UHAUDHURY Vv. SARAT CHANDRA CHAKRA- 
VARTY , Cal, 412 
———— Art, 15i. See Companies Act, 1913. s. 202 

. 452 FB 

———— Art. 161 — Applicution by auction-pur- 
chaser for confirmation of sale, if governed by 
Art. 181. ' 
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to be confirmed when there is no applicatipr under 
O. KAT, rr. 89, 90 or 91, Civil P. C., or wien such 
application is made ani disallowed; in the absence of 
an order setting aside a sale, it is the duty of the Court 
to confirm the sale and there is no provision in the Oivil 
P. C., for an application to be made by” the auction- 
purchaser for confirmation of the sale. 

Such application, if actually made, is wholly super- 
fluous and has no further utility than that of inviting 
the Caurt to do what it is bound to do under the law. 
Such application would not attract the operation of 
Art. 181, Lim. Act, whish contemplates a case where 
a Court has got to be moved by an application and 
without which it is not bound to exercise its powers. 
MANDI Mra v. SEKANDER MEA Cal, 708 
_—.__ Art. 182 (4) — Applicability in case 

where amendment was formal or unnecessary, 

There is no warrant fer the proposition that el. 4 of 
Art. 182, Lim. Act applies only to case3 where the 
amendment, is in the real sense of the term, that is 
of sone substance as affecting the rights of the par- 
ties. Application of tha clause cannot be restricted 
t3 those decrees only in which the amendment is of a 
particular type. dhe article applies, whether the 
amendment was merely a formal one or was really un- 
necessary. IMAM Din v. PECPLES INSTALMENT AND 
Savine FANK LTD., LAHORE ~ Lah 250 
_——— Art. 182 (4)-—Applicability of, when 

am-ndment is made more than three years after 

date of original decree, 

There is no warrant for the proposition that cl. 4 
of Art. 182, Lim. Act applies only if the amendment 
had been made on a date when the original decree had 
not become barred under cl. (1) or ci. (2). An execu- 
tion application brought within three years from the 
date of amendment, is within time even if the ‘amend- 
ment ig made on a date when the original decree had 
been barred under el. (1) or cl. (2). IMAN DIN v. 
PEOPLES INSTALMENT AND SAVING Bank LTP., LAHORE 

Lah, 250 
_.. Art. 182 (5)—Application to British 

Indian Court to transfer decree for execution to 

Court in Native State, is step-tn-aid of execu- 

tion—A pplication by decree hold r was held with- 

an time. NG f í 

An application madé to a British Indian Court to 
transfer its decree for execution to a Court of Native 
State between which and the British Govt. there exists 
an agreement to execute each other’s decrees, is a step- 
in-aid of execution within the meaning of Art, 182, 
Lim. Act. 

A deeree-holder who had »btuined a decree in the 
Court at Dindigul (British India) applied on January 
21, 1932, to that Court for an order transferring his 
decrea to the Chief Court of the State of Pudu- 
kottah between which and the Lriti-h Govt, there 
is an agreement to execute each other’s decrees, for 
the purpose of execution, and on January 25, 1932, 
his application was granted. The execution pro- 
ceedings in Pudukottah led to nothing and the de- 
eree holder caused the decree to be re-transferred to 
the Court at Dindigul. On October 10, 1936, the 
decree-holder filed an application for execution in that 
Court and was met by the plea that the application was 
time-barred : 

Held, (Per Full Bench; Horwill, J 7 contra):—That 
the application to the Coart at Dindigul made on 
October 10, 1936, was within Lime. CHINNAsAMI PILLAI 


Under O. XXI, r. 92, Civil P. C., the as his ged 


vy. ANNAMALAI OCHETTY Mad. 576 F B 
7 Art. 183 (8)—In peculiar circumstances 


of case limttation for appeal held should be re- 
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e 
ckoned from date of decision of review and was 
well fvithin time. 

An dppellate decree was passed by the District Judge 
on December 20, 1939: but on the next day, he passed 
an order to the effect that it was necessary tə review’ 
the decfSion as there had been an error in his finding 
ag rezard¢ the amount due to the plaintiff. He suo 
motu issued n tices to the parties with the object of 
reviewing it. No decrees were, therefore, prepared on. 
the basis of the judgment pronounced on December 20, 
1939. Decrees were only prepared after the decision on 
review on January 25, 1940. The appellant had applied 
for copies on December 22, 1939, but they could not bs 
given as ro decree was prepared: 

Held, that in the peculiar circumstances of the case, 
the period of limitation should be reckoned from Janu- 
ary 25,1940. Counting the period from that date and 
allowing for the time required for copies, the appeal was 
well within time , ° 

ILeld, also that even if an appeal was to be lodged 
from a decree on the basis of the judgment datei De- 
cember 20, 1939, the period till the decree was acttasly 
signed would have to be execluded for the purposes of 
limitation. JIWAN Dass v. RAKHMAT DIN 

° Lah. 157 


Madras Agriculturists’ Relief Act (IV of 
1938)—Construction of Act~It is ex-proprietary 
measure—Doubt should be resolved in favour of, 
person expropriated. 

Act IV of 1938 is an ex-proprietary measure and if 
there is any doubt as to the meaning of its terms, that 
doubt should be resolved in favour of the person ex- 
propriated and Lot of the person who cl:ims the right 
to expropriate.. VARADARAJA PERUMAL PILLAI 4. 
PALANIMUTHU GoUNDAN Mad, 559 
—_—— Construction of Act — Scope should not be 

extended. 

The Mad. Agri. Relief Act is designedly ex-proprie- 
tary in itseffect and tia scope of its provisions cught 
not to be extended under the guise of what is some- 
times called a benevolent construction. WARADARAJAM 
PILLAI v, KRISHNAMURTHI PILLAI Mad. 776 

s.3 (ii). See Madras Agriculturists’ Relief 

. Act, 1938, s. 19 697 

—-s.3 (li)— Person having szleable interest 

| in agricultural land outside Munic -pality, whether 
agriculturt:t —Fact that he owns also lands within 

Municipality, effect of. 

All that s. 3 (iz), Mad. Agri. Relief Act, requires is 
that the person who claims to be an agriculturist shoald 
have a saleable interest in an agricultural land situated 
outzide a Municipality, and if he has such land, it is 
wholly immaterial whether or not he als) owns agri- 
cultural lands within a Municfpality. S. RAMASWAMI 
IYER v, KoMALAVALLI AMMAL Mad. 165 
s. 3 (iil), Proviso D—Word ‘landholder’, 

scope of —Landholdir executing separate usufruc- 

tuary mortgag s of his zimin rights but retaining 
ryoti lands and bzcoming tenant of his mort. 
gagzes in respect of them — Collector recognising 
one of mortgagees as lindholder — Mortgagor, 
whther can be deemed to bz landholder within 

meaning of s. 3 (5), Madras Estates Land Act (I 

of 1908). 

The word ‘landholder’ in s. 3 (24), Proviso D, con- 
templates the qualification of ownership of the zamin 
interest rather than the qualification of recognition by 
the Collector. 

Where therefore a landholder executes separate 
usufructuary mortgages of his zamin right in the 
estate, retains ryott land and becomes the tenant of 
his mortgagees in -respect of those lands, the morte 


~~ 
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gager as owner cf the atate must also be deemed to be 
a landholder within the definition ins. 3(5), Med. 
Estates Land Act, notwithstanding the recognition of 
one of the mortgagees as landholder by the Collector, 
PUNYAM “ANGASWAMI QEDDI V. GALI GOOPALAKRISHNA 
REDDI Í Mad, 149 
ess. 3 (ii), 19—Simple mortgigee of agri- 

cultural land, if entitl:d to benefits of Act. 9 

A sippe mortgagee of agricultural land has by 
virtue ot his mortgige saleable interest in agricultural 
land which would qualify him for the benefitsof the 
Act having regard to the definition in s. 3 (ii). PERIA- 
SWAMI CHETTIAR v. Sa A. RAMASWAMI GOUNDAN 
- Mad. 697 
es. 7. S:e Madras Agriculturists’ Relief Act, 
1938, s. 19 702 
————— 55, 8, 9 (1) — Ordinary rule as to unap- 

propriated payments is rulz of guidance and not 

presumption of law—Notional aprropriatfon can- 
not be substituted for actual appropriation — Pro- 
note executed in 1926 renewed in 19'5—Open pay- 
ment made in 1937 not appropriated—Whether it 
can be said that there was 60 interest outstanding — 

Pro-note of 1935 must be deemed to be debt con- 

erence in 1926 and must be dealt with under 

a: a 

The ordinary rule that unappropriated payments are 
first to be applied towards interest, is morea rula 
for the guidance of the Court than a presumption of law 
regarding what has in fact been done. When there is 
an open payment towards a debt, a mere notional ap- 
propriation, such as is contemplated i. the rule cannot 
take the place of an actual appropriation forthe pur- 
pose of saving limitation. ‘The creditor is rot entitled, 
after the-debtor has sought relief under Act IV of 1938, 
to treat an open payment as having been theoretically 
appropriated towards interest when in fact it was not 
appropriated at all, and thereby nullify the effect of 
S. 6 (1). Where therefor a payment has not been 
appropriated either towards principal or interest it can- 
not be said that there is no interest outstanding so as 
to bring into effect s. 8 (1). Hence where a pro-note 
executed in 1926 is renewed in 1935 and an open pay- 
ment is made in August 1937, the pro-note of 1935 
must un@er s. 9 (1) be deem®1 to be a debt contracted 
in 1926 and must be deait with under s. 8. Rayam 
DoRAISWAMY IYENGAR v. M. RAGHAVACHARIAR 

Mad. 853 
gs. 8,19 —Compromis2 decrze pass-d before 

October 1, 1932, in renewal of anterior debt— Debt, 

if can be scaled down and how. 

When there is a dezree passad before October 1, 1932, 
in terms of a compromise, which itself is demonstrably 
a renewal of an anterior debt, the Court must sca’e 
down the debt under s.8 of Madras Act IV of 1938, 
treating as the principal the anoant originally advanced 
together with the amouot of any sums subs2quently 
advanced. BUDIREDLA RAMAwURTI v., MATTE SITA- 
RAMAYYA Mad. 152 
—— $3. 8, 19—“Creditor’”’ in Act, if includes 

person benzficirlly entitled to sum lent— Negotiable 

Instruments Act (XXVI of 1881), ss. 8 and 78 and 

Civil Procedure Codz (Act V of 1908), O. XXI, 

1r. 16 and 53 — Effect — Mortgage in favour of 

manager of joint Hindu family—Subsequent pro- 
note by mortgagor tn favour of son of manager in 
lieu of interest on mortgage loan -Son obtaining 
desree on basis of pro-note and seeking to execute 
it by attachment and sale of mortgaged property— 

Judqment-debtor’s application under s. 19, for 

scaling dbwn —Creditor under pro-note and mort- 

gage held not’ same person—Pro-note held not re- 
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newal in favour of same creditor of earlier liability 

—Interest on pro-note from October 1, 1937, alon 

could be scaled down. ° 

The word “creditor” in the Mad. Agri. Relief Act, 
does nôt include persons beneficially entitled to the 
sum lent. Sections 8 and 78 of the Negotiable Instru- 
ments Act or O.“XXI, rr. 16 and S3of Civil P.O, 
cannet be ignored in interpreting the term ‘creditor’ 
or ‘the same creditor’ in relation to a promissory note 
or a decree debt. ee 

There was a mortgage in favout of the karta of a 
joint Hindu family. The mortg¢gor subsequently exe- 
cuted a promissory note in favoyr of the son of the 
karta in lieu of the interest due on the mortgage loan. 
The scn obtained a decree on the promissory note ani 
sought to execute it by attachment and sale of the 
mortgaged property. The mortgagor put in an ap- 
plication under s. 19, Mad. Agri. Relief Act, for 
scaling down, fhe debt and claimed to be relieved from 
his liability in respect of the amount due under the pro- 
note : 

Held*that it was not open to the petitioner to con- 
tend that the creditcr under the promissory note or 
under the decree was not the person whose name ap- 

eared as the payee on the note and the decree- 
older on the decree, and that, therefore, the promis- 
sory note could not be regarded as a renswal in favour 
of the same creditor of the earlier liability to pay in- 
terest on the mortgage debt. Thedecree could, there- 
fore, be amended by scaling down only the interest 
from Oxtober 1, 1937, to the statutory rate of 6 per cent 
per annum. VAMRADARAJAM PILLAI V. KRISHNAMURTHI 
PILLAI. Mad. 776 
ss. 8, 19—Uncertified payment, if can be 
proved ty judgment-debtor for satisfying decree 
regarding costs. : < 

When a judgment-debtor applies under s. 19 to scale 
down a decree, he can prove payments whick have 
not been cartified, for theg purpose of satisfying the 
decree regarding costs. For any other purpose there 
is no express provision allowing the petitioner to prove 
payments made after the decree and not recorded by 
the Court andit seems to follow that he would have 
to establish those paymentsin the ordinary way by 
getting them certified in Court, if he wants ə them to 
be taken into consideration as payments towards the 
decree, BUDIREDLA RAMAMURTI v. MATTE SITARA- 
MAYYA i Mal. 752 
———— s, 9 (1). See Madras Agriculturists Relief 

Act, 1938, s. 8 853 
———— s. 10, (2) (ii)—Scope of—Protects liabi- 

lity in respect of which charge is provided under 

s. 99 iv) (b), Transfer of Property Act (IV of 

1882)—Laclusion of liability, wheth:r depends on 

actual subsistance of charge or on question whe- 
ther charge was provided in beginning—Assign- 
o ment of liadilily, effect. 

Section 10(2) (ii), Mad. Agri. Relief Act protects 
any lability of the category of liabilitiesin respect of 
which a charge is provided under s. 55 (iv) (b), T. P. 
Act. The intention of the Legislature was to specify 
those classes of liabilities in respect of which the 
scaling down provisions of the Act were not to operate 
and that the exclusion of liabilities of these categories 
was nottodepend on the actual subsistence of the 
charge but on the question whether in the beginning 
the liability was one belonging to that category in 
respect of which the T. P. Act provided a charge. 
The essential category into which the liability falls 
is not affected by the assignment of this liability to 
a third party. VARADARAJA PERUMAL PILmAI v. PALA- 
NIMUTHU GoUNDAN aa Mad, 559 
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S. 15—Applicability where tenancy was 

not in existence in Fasli 1347. 

A tenancy in Fasli 1347 isa condition precedbnt to 
relief under 3.15, Mad. Agri. Relief Act. T sec- 
tion does not, therefore, apply when a tenancy has 
ceased to exist before the commencement of Fask 13°7. 
PECHIYAPPA CHETTIAR v, VAZHUKKA CHETTI 





Mad. 851 FB 
s. 19. See Madras Agriculturists’ Relief 
Act, 1938, s. 8 752 


» 19—Deeree of Appellate Court, if can 
„be scaled down by trial Court. 

The trial Court has power under s. 19 to scale 
down a decree passed by the Appellate Court. PERIA- 
SWAMI CHETTIAR v. S. A, RAMASWAMI GOUNDAN 

Mad. 697 
——— ss. 19, 3 (ii)—Puisne mortgigee impleaded 
in suit by prior mortgagee—If ‘debor' entitled to 

Penefiis of Act. 

A puisne mortgagee impleaded by the prior mort- 
gagee in his suit, can be deemed to be a ‘“‘debtor’’ en- 
tittd’to the benefits of the Act as he is the person 
liable to pay the amount of the debé due to the prior 


mortgagee. P¥RIgSwAMI CHETTIAR v, 8, A. RAMA- 
SWAMI GoUNDAN E Mad. 697 
———— ss. 19, 7—Mortgagee decree ` payable by 


, agriculturists as well as non-ayriculturist—If 
can be scaled down—Fact that puisne mortgagee 
has sub-mortgaged his interest, whether deprive 
him of benefits under Act—Mode of scaling down 
in such case explained. 

Section 19 is only the machinery section. The sub- 

stantive provisions are contained in s. 7. 
It is no doubt true that the right of an agriculturist 

judgment-debtor to scale down a decree should not be 

allowed to enure for the benefit of a non-agriculturist 
judgment-debtor. But a mortgage decree which is 
payable by anagriculturist does not fall outside the 
purview of the Act merely because it isalso payable 
by a non-agriculturist and the mere fact that the 

puisne mortgagee has sub-mortgaged his insterest to a 

non-agriculturist cannot deprive him of any benefits to. 

which he may be entitled under the Act as @ person 
liable to satisfy the decree on the prior mortgaga not- 
withstanding the fact that the mortgage is one and 

indivisible. ° 
(Mode of scaling down the mortgage decree ir such’ 

a case explained.) ©. S. RAMIER v. B. N, SRINIVASIAH 

Mad. 702 


Madras District Municipalities Act (V of 
1920), ss. 216, 338, 3839—Completion of 
building without sanction—Direct action, if can 
be taken under ss. 333 and 339—Applicability, of 
s. 216 in such case—Option to proceed under s.216 
or 333. 

Sections 338 and 333, cannot bə properly app‘ied in 
the case of building because s.216 spscitically pro- 
vides what shall be done when there is an infringament 
of the builling regulations. Therefore except in the 
case of buildings, direct action may ba takea under 
es. 338 and 339. Section216 appties to a case whare a 
person has completed a building without sanction. The 
completion of a builling as well as the commencement 
of a building are within the scop of s. 216. The fact 
that the word ‘may’ is used in sub-s. (L) of s. 216 does 
not leaveit to the option of the executive authority to 
proceed under s. 216 or 3. 338. The executive authority 
may not deem it necessary to take any action, but if 
he does he must proceed according to s. 216. MAYANDI 
OHETTIAR v, MADURA MUNICIPALITY Mad, 301 
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Madras Estates Land Act (I of 1908), 


Ss. 3 (5). See Madras, Agriculturists’ ‘Relief Act, ° 


1938,,8. 3 (24) proviso D 
Mads High Court, Original Side, Fees 

Rubs, r. 35—Probate proceedings Appeal from 

judgment directing issue of probate—Subject- 

matter, tf capable of valuation—Court fee payable, 

Ina propate proceeding no question of title to pro- 
perty is adjudicated as it is not within the province of 
a probate Court to g`into it. The only question before 
it is whether a person died testate or intestate and 
who is entitled to theadministration of the estate and 
if he died testate whether the executor ise &itled to 
the grant of pr.bate. The subject-matter of the appeat 
from a judgment directing issue of probate must, 
therefore, be deemed to be incipable of valuation and 
the person, whois preferring the appeal is entitled to 
put his own valuation upon it. Payment of ad valorem 
fee is not necessary, MARAGADHAMMAL V. YASODHAMMAL 

Mad. 2Q6 
Madras High Court (Original Side) Rules, 

O. XLV, vp. 9 — Held on facts that questions 

involved could not be disposed of in summary prp- 

ceedings. 

By his will a testator appointed his nephews A and B 
as executors and bequeated his anse®tral property to 
A. A friction arose between tite executors and the 
widow and the daughter as the result of which the 
latter applied for letters of administration with a copy a 
of the will annexed, and the executors did not oppose 
the grant but renounced their claim as executors. As 
the result of the renunciation the widow and the 
daughter contended that A had forfeited the legacy of 
the testator’s ancestral properties, and with a view to 
obtaining the directions of the Court they took out 
originating summons. Their right todo so was chal- 
Ienged by A who was in possession of the testators 
ancestral property on various groundsone of which 
being that the proceedings constituted suit within the 
meaning of cl. 12, Letters Patent and the High Court 
had no jurisdiction sinea the properties comprised in 
the legacy were situated outside the limits of the city 
of Madras : 

Held, that the question involved could not be dis- 
posed of in a summary proceeding and the parties 
must be referred toa suit in the ordinary Courts in- 
asmuch as apart from the important question whether 
the proceeding wasa suit for land, the Court would 
have to go closely intothe facts in order to decide 
whether the renunciation signed by A deprived him 
of the legacy. Moreover the proceedings could not 
decide the matter finally since A was in possession of 
the testator’s ancestral properties and-the Court could 
not inthe proceedings give the widow and her daughter 
pason, if the case was decided in their favour. 

SS. RAJAN v. PANKAJAMMAL Mad. 767 
——— 0. XLV, r. 9— Proceedings pursuant to 

originating summons, tf suit. 

The proceedings pursuant to the issue of an originat- 
ing summons under O. XLV, constitute a suit. T.S. 
RAJAN v. PANKAJAMMAL Mad. 767 
Madras Prevention of Adulteration Act 

CIII of 1918), s.20—Rules under—Rr. 27, 29 

—Milk offered for sale found to contain 14 per 

cent. water—Accused is guilty under s. 29— The 

fact that milk wasnot otherwise adulterated is 

immateral. a l 

Rule 29 framed under s. 20, Mad. Prevention of 
Adulteration Act :nakes a breach of r. 27 punishable 
with fine and the purity of the milk is immaterial. 
Where thes milk offered for sale by the accused is 
found to contain 14 per cent. water, the accused is 
guilty under rr, 27 and 29 and his acquittal cn the 
ground that the milk was not otherwise adulterated is 
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Madras Prevention of Adulteration Act 
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unsustainable, THE PUBLIC PRISEGUTOR, Mai i 

PANOHAKARLA SOORAMMA M agl. a 

Madras Prohibition Act (X of 1937), 8. 
(1) (a)—Act, if ultra vires—Uniquful possession 

e of arrack ~Conviction—Question,tf mu US queer 
as t» interpretation of Government of India Act 
—Cerfificate under s.205, Government of India 
Act, h 5, (20 4 26 Gen. V, Ch. 12). 

Clause 31 of the 


Provincial Legislature List in 
Seventh Schedule tothe Govt. of India Act, 1935, 
gives the Provincial «legislature full power to legis- 
lete with regard tothe production, manufacture, pos- 
session, transport and sale of intoxicating liquors. 
Section 4 (L) (a) of the Prohibition Act prohibits 
inter alia the possession of” intoxicating liquors. 
Where there is no question of any import or export 
but the case is merely concerned with the pd&session 
of arrack manufactured in the Madras Presidency, 
the Provincial Legislature having power to prohibit 
the possession of arrack conviction of a-person found 
in possession of arrack islawful. 

The question whether it is within the power of the 
Provincial Legislature to prohibit possession of intoxi- 
cating liquor, does not involve, a substantial question 
of law as tothe interpretation of the ` ‘Govt. of India 
Act, 1935, and no certificate under s.2C5 is called 
for.. In re SYED GAFFAR SAHIB Mad. 115 
Malabar Tenancy Act (XIV of 1930), ss. 

22, 28 — Jenmi's redemption surt against 

kanomdar—Sub-kanomdar also defndant—A ppli- 

cation by him for renewal—Partres to .swit ag- 
reeing that suit should proceed on basis that 
renewal was already granted by kanomdar alone 

-Plaintiff held could not subsequently resile 

from his position and challenge validity of re- 

newal, | | 

In the redemption suit Wy the jenmi against the 
kanomdar, the sub-kanomdar was also a defendant. 
The sub-kanomdar applied under ss. 22 and 23, Mala- 
bar Ten, Act, for renewal in respect of portion of 
the suit lands in his possession. ‘The parties to the 
suit agreed that the suit should proceed on the 
basis tha? the renewal was ranted by the kanomdur 
alone : 

Held, thatthe parties could not resile from the agree- 
ment and it was not open to the plaintiff to contend in 
second appeal that the renewal must be deemed to be 
regarded as invalid even as between the parties thereto, 
either because it was a renewal granted during the 
pendency of the suit, or on the ground that it was 
actually granted after the suit had been disposed of. 
No such objection was available to the plaintiff in view 
of his agreement at the trial to preceed on the basis that 
a renewal had been granted already by the kanomdar 
to the sub-kanomdar. PaTINHARE VALAPPIL POKKER 
v. ALAKKAL KUNHEETHUTTI Mad. 124 
S. 26—S. 26, construction and object—Re- 
newal of part of original holding by intermediary 
in favour of tenant in actual possession of that part, 
validity. ; 








_ Section 26, Malabar Ten. Act, isan exception to the- 


general rule that a person caunot grint what he does not 
possess himself; and it was intended to guard or pro- 
tect the interests of sub-tenants or sub-kanomdars who 
get a renewal only from their immediate landlord and 
not from the ultimate jenmi. It is clear from s. 26, 
that such sub-tenants or sub-kanomdars do derive a 
valid interest under such renewal obtained from the in- 
termediary tRough subject to certain conditions which 
are contained in that section. Hence the renewal in 
respect of a portion of the original holding by an inter- 
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mediary in favour of the tenant fo actual *possession of 


. that part is valid. PATINHARE VALAPPIL POKKER v. 
ALAKKAL [.UNHEETHUTTI Mad, 124: 


Merchant Shipping Act (XXI of 1923), 
S. 638—Nature of procedure provided by s. 63— 
Decision of Magistrate under s, 63, if final. o 
The wording of s. 63 itself indicates that ib is an 

alternative procedure exercised at the option of a 

claimant. He may sue ina summary man Y instead 

ofhaving recourse either of the Shfpping Master or the 

Court of Small Causes but if he does so,the decision of 

the Magistrate shall be finale ses _FRANOIS 

TOR | GLADSTONE WYLLIE AND Co, LTD 

NORONHA Y Ler 

a“ S. 68—Summary procedure under s. b3I— 
No form is prescribed by Act—Case decided on 
pleadings after agreement and without objection 
at hèaring—High Court cannot interfere wm revt- 
sion. 

ThesAct does not specify the form which such sum- 
mary proceedings under s. 63 should take, , Where the 
Magistrate decides the matter on the pleadings of the 
parties after hearing argument and without objection at 
the time of hearing, the High Court cannot interfere in 
revision with the order made by the Magistrate. 
ANTHONY Francois NORONHA V. GLADSTONE WYLLIE 
& Co. LTD. i i Cal. 827 
Mortgage—Assigament — Registered-deed, tf 

essential. | 

Mortgage of jmmovable progerty can only be assign- 
ed by a registered-deed of assignment and not by the 
documtnut which merely purports to recite a previous 
partition. MOHAMED OSMAN V. J AMBULINGAN CHETTYAR 

Rang. 221 

___.._— Construction—Agreement to pay principal 
and interest ‘by’? fixed date—Word ‘by’ held meant 
on or before fired date. a 
Where the mortgagor uslertook to pay all the princi- 

ple and interest payable under the deed ‘by’ the date 

fixed in the deed : 

Held, that the word ‘by’ meant on or before the fixed 
date. DonDA BHAGAVANTULAYYA DHORA v. ADAPA 
VENKANDHORA Mad. 862 FB 
___..__ Execution—Mortgage-decree—Whele decree 

if can be executed at different times agatnst 

separate items of judgment-debtor's property— 

Execution against part of mortgaged property 

insufficient to satisfy decree—Decree-holder, if 

can proceed against other ttems of property— 

Failure to proceed against entire property whe- 

ther amounts to waiver of right todo soin subse- 

quent executton case. i 

The whole of a mortgage-decree can bs put into exe- 
cution at different times against separate items of 
judgment-debtors’ property. I£ in execution proceedings 
against a portion of the mortgaged property only, the 
mortgagee fails to realize his full dues, there is no 
reason why he should not proceed against some other 
items of the mortgaged property, and it certainly cannot 
be said that by failure to proceed against the entire pro- 
perty he waives his neu to say ina kn a exe- 

ion case. ARDUR ROUF V. ABDUR RAHIM 

oe Cal. 134 

_———— Mortgage by conditional sale and sale with 
condition of repurchare, distinction. See T. P Act, 
1882, s. 58 (c) 328 


a Mortgaygee purchasing part of mortgaged 
‘ property and claiming to enforce whole mortgage 
debt against remaining portton—OQnus to show 
special circumstances whereby no part of mort- 
gage debt was extinguished—Purchase by mort- 


- £3947 
Mortgage - contd. 


gagee of portion of mortgaged property held er- 
tinguished mortyage debt pro rata. 

Jf a mortgages after a purchase by him of\a part 
only of the mortgaged property, comes to the Court and 
claims to enforce his entire morigage against the re- 
maining portion of the property in respect of the whole 
unabated mortgage debt, the burcen must he heavily 
upon him of showing that special circumstances existed, 
or that there was some form of spezial bargain in the 
particular transaction between him and the mortgagor, 
rom which it must be concluded that no part of the 
„mortgage debt was to be extinguished. 

The mortgagor first mortgaged his property for 
Fs. 2,600 aud subsequently sold a part of it to the mort- 
gagee for Rs. 1,500 which was paid in cash by the 
mortgages. There was no reference in fie sale-deed to 
the earlier mortgage but the reasons of the mortgagor 
for raising the money were set out. The deed con- 
cPuded a$ “from this day I have ceased to have any 
concern with the share and land sold and the said 
vendee has become and shall continue to be the absolute 
avd? permanent owner in possession thereof. I, the 
executant, or my heirs, neither have nor shall have 
any concern with the ownership or possession of the 
PLOPSrby oense re E 
e Held, that the purchase was nothing but an ordinary 
purchase of an equity cf redemption—an ordinary get- 
ting in by the mortgagee from his mortgagor of those 
surplus rights which remained with the mortgagor in 
consideration partly of sum paid to him, representing 
the value of those rights, and partly of a prorata extin- 
guishment of the mortgage debt. Consequently the 
mortgagee could not enforce the whole of his mortgage 
debt against the remaining portion of the mortgaged 
property. HIMMAT Sagar v. MOHD. MOIN 

All. 583 


—-—— Subregatton—Harlier bonds, wif can be 
enforced against property not covered by bond in 
favour of person claiming right. 

Tte right of subrogation, gives full right bo enforce 
the previous mortgage bonds which have been redeemed 
and kept alive and therefore the persons claiming such 
rights have full right bo enfore2 the earlier bonds even 
against property not covered by the bond in suit. 
TIKA Saov. HARI LAL Pat. 428 
—— Subsequent mortgage, in ren. wal of earlier 

one—No evidence of mortgagee’s intention to keep 

alive earlier mortgage—Presumpiion—lact that 
renewal related only to part of mortgaged pro- 
perty, whether bar to keeping ecarlter mortgag 
alive. - 

Where an earlier mortgage in renewed by the execu- 
tion of a subsequent mortgage the mortgagee has a right 
to extinguish the earlier mortgage and a right to keep it 
alive. In the absence of any express evidence ef his 
intention, the ordinary rule is that a person having a 
right to act in either of two ways, shall be assumed to 
have acted according to his interest and consequently 
the mortgagee must be deemed to have intended to keep 
the earlier mortgage alive. The fact that the renewal 
related only to a part of the property ccr:prised in the 
earlier mortgage is no bar to keeping tle earlier mort- 
gage alive. HiIMMAT SAHAL v. Moup, Moin 

All. 583 

Two separate mortgages covering two 
separate loans—Second mortgage also comprising 
property of first morigage—Mortgage decree on 
both mortgages—-Court directing that properly 
covered by first mortgage should be first sold 
and im case the sale proceeds were insufficient to 
cover both mortgages then alone second mortgage 

- properties to be sold—Sale of first mortgage pro- 
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perty found insufficient to cover first mortyage— | 


Sale of s cond mortgige property—Sal2 preceds 

more thin amount due on s:cond mortgaze— 

Decree-folder purchaser if cin retain , surplus 

and apply it towards sitisfaction of the bal- 

ance dug on first mortgage or should deposit it 
an Court. 

The mortgagor executed two saparate thortgiges to 
cover two separate loans. The property comprised in 
the first mortgage was also included in the second 
mortgage along with other property. The mortgagee 
sued on both the mortgages and obtained a prelimanary 
decres which recited the sums due on the two mortgages 
Separately, Eventually this decree was made final. In 
the sale proclamation it was declared that the proper- 
ties would be sold in satisfaction of the total amount 
due on both these mortgages together with interest 
and costs upto date. It had been directed that the 
properties comprised in the first mortgage should first 

be sold and that the proparties comprised in the second 
mortgage should only be sold if the amount obtained 
was insufficient to satisfy the whole amount.due. The 
sale proceeds of the first mortgage property was in- 
sufficient even to satisfy the amount due on that 
mortgage. The second mortgage psoperty was 
therefore sold. The sale procaeds were considerably 
more than the sum due under the second mort- 
gage and as the first sale realizel less than was due 
on the first mortgage the decree holder retained this 
«surplus : 

Held, that it was never the intention of the Court in 
drawing up the desree that the properties comprised in 
either of the mortgages could be sold t> satisfy more 
than what was dueon the mortgage relating to such 
properties. Consejuently the decres holder purchaser 
was bound by law to deposit in Court the differance 
between the purchase price of the second mortgaged 
property and the sum actually due under the second 
mortgage unless it could be shown that the decree in 
terms permitted the decree-holder to retain this gar- 
plus and apply it towards the discharge of the other 
mortgage. MAHABIR PRASAD V, JUGAL KISHORE PRASAD 

Pat. 837 

Mortgagor and Mortgage., See Adverse 
ossession Ad: 
uhammadan Law—Dower—Deferred dower 

—J)Vife’s interest in, is vested one. 

The interest of the wife in deferred dower is a 
vested and nota contingent one. It is nt liable to be 
displaced by the happening of any event, not even her 
own death because her heirs can claim the money if 
she dies. BIBIJANBI v. ABBAS ALI Nag. TOG 
——_ —— Prompt dower, determination of— 

Essentials. to be considered—Wife coming from 

poor family—Her father dying bankrupt — 

Dowe? fixed at Rs, 80,000—Wife leaving husband 

without justifiable cause—Rs, 16,000 fixed as 

proper prompt dower, A 
. In determining the amount of promt dower the 
essential matters to be considered under the Muham- 
madan Law are the statusof the woman and the 
amount of the dower which was fixed, But it is also 
permissible to the Court to look to other circum- 
stances in the casa and, if the amount of dower 
happens to be unduly excessive and high, tie Court 
cannot take judicial notice of the fact that the anounts 
of dowers in the province are often fixed at a notoriously 
high figure beyond the means of husbands with a 
view to act as a check t divorce or with a view to 
keep up the family cu:tom and for tha sake of diguity 
rather than with any intention of exacting pay- 
ment, 
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è The plaintiff cgme from a poor family, Ler father 
was a mere karinda of afandlord ard at tie time of 
his death he was bankrupt. The amcunt of dower 
was fixed at Rs. 80,000. The plaintiff left her Lus' apd's 
home withcut any jusiifi: ble cause: e 
Held; that no yur,osew8u'd be servel by taking 
as precedent the proportion fixed in rep rtei cases. 
Each case will have to be considered on its own m:rite, 
Having regardto all the circun stances of the case, 
Rs. 16,000 Wv@s an adequate propo: tion to fix as prompt 
dower. MOHAMMAD TAMI AHMAD KHAN v. FARMOODI 
BEGAM j All. 358 


aan Prompt dower—Whetrer becomes: 
dzferred by consummation of marriage—Wife’s 
righfto sue for dower even after consunmativn. 
Under Muhammad Law consummation of marriage 
cannot have the effect of making the prompt dower as 
deferred and the wife hasan absolute right-to bring 
an action for the recovery of pronpt doweraven after 
consummation whenever she chooses to doso. MOHANM- 
MAD TAQI AHMAD KHAN v, FARMODI BEGAM e 
= All, 353 


— ——- Suit for—Prompt dəwer not fixed 
etthor under ajreement or by custom—Previous 
demand and refusil of ascertained sum of mon:y 
if condition precedzat for filing sutt—N ature and 
terms of demand explatted—Demand, if neces- 

° sary. 4 
Where the prompt dower has not been fixed either 

under agreement or by custom and the Coart has got 

to deter.ning the amount after coatest, She demand 
can only be for settlement of claim of dower aad for 
fixation of anount by negotiation and agreement aad 
very often, having regard to strainel relations which 
exist insuch cases, will be wholly futitle. In sucha 
case it cannot be said as a matter of Muhammadan 
Law that a previous demand and refusal for payment 
of an unascertained sum of dover is part of the con- 
tract of payment of dower and is necessarily a part 
of the cause of action of the plaintif. A suit in such 
circumstancas is at once a suit for determination of 
the amount and for its recovery, and for the success 
of sach a suit a previous demand and refusal of an 








' ascertained eum of money is aot a condition prece- 


dont. | | l 
If in such a case the demand is necessary it will 
be sufficient if the wife makes a demand generally for 
the settlement of her prompt dower without liniting 
herself to any definite sum orshe may treat her en- 
tire dower as prompt and make a demand for it or 
she may make a demand for a lesser sim and in each 
case a demand so made will entitle her later on to 
reduce herclaim beforeenforcing it without being 
under the necessity to make: a fresh demand of the 
precise sum which she eventually decides toenforce by 
an action in Court. The previous demand of this 
lesser sum ‘and refusal is not an integral part of the 
plaintiff's cause of action. Her real cause of action is 
the refusal on her husband’s part to c)-op2rate in de- 
termining the amount of prompt dower and such a 
suit, cannot fail simply because a prevl0is demand 
had not been made for the payment of the precise sim 
which was claimed in the plaint. For the parpo3es of 
such a suit the demand must be considered t> ba 
sufficisnt if the plaintiff had asked her husband for 
the paymeat of her entire dower and the husband had 
definitely refused to entertain her claim in any shape 
or form and had referred her to a suit. In such cir- 
cumstances it ig not‘ necessary for the plaintiff to 
make a fresh dtmand later on when she decides ta 
fitə the suit and under advice received deciles to re- 
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. duce ber claim to half the amount of dosver. MonAmual? 
TAQI AHMAD KHAN v Farm 0DI BEGAM All. 353 
——-—— Pre-emption—Custom of  pre-entption 

amyongst Hindus within walled city of Ahmedabad 

—Custom if can extend tg open site. 

Even amongst Hindus within the walled city of 
_ Ahmedabad there is a custom of pre-emption in resect 
o:house property. 

Guaere.-—lt is doubtful if the custom ci pre emption 
can be confied to house property and not bê éxteuded to 
open site. DASURATHLAL CHHANĜANLAL v Bar DHONDU- 
BAI . Bom. 464 F B 
————— Finding thar formalities were duly 

complied with is one of fact. 

Where the lower Courts have held that the fermali- 
ties for the exercise of the right of pre-emption were 
duly complied with it is a finding of fact which can- 
not be challenged in second appeal. DaAsHRATHLAL CH- 
HAGANLAL’ v. BAI DHONDUBAI Bom, 464 F B 
———— Right of—Nature of. 

Prg-emption isa part of the Muhammadan Law. It is 
the right ofan owner of property to acquire from the 
purchaser of adjacente property such property at the 
price and on the conditions at and on which he has 
bought it. The object of the law is to enable land- 
owners to avoid the advent of an undesirable neigh- 
bour. DASHRATHLAL CHHAGANLAL Vv. Far DHONDUBAL 

j Bom. 464 FB 

———— Right of pre-emption, whether” 

` personal right or attached to land—Hindu can 
exercise tt 

The custom of pre-emption as adopted in a particular 
localtiy must be. in accordance with the law as it 
originally was, and, therefore, in places in which the 
law of pre-emption exists by custom, it must be regard- 
ed as a right attached to the land and not as a mere 
personal right. Hence the right can be exercised by the 
Hindus. DASHRATHLAL CHHAGANLAL V. Bar DHONDUBAI 

e Bom. 464 F B 
Sale of lease-hold interest in land 

—Right of pre-emption, if arises, 

For the exercise of the right of pre emption the pre- 
emptor must have the full ownership in the property 
on account of which he claims the right of pre-emption; 
so also must there be fall ownership in tl land to be 
pre empted, because otherwise there would be no reci- 
procity, which is essential for. the existence of this 
right of pre-emption. Hence the right of pre-emption 
does not arise on the sale of a lease-hold interest in 
land. DASHRATHLAL CHHAGANLAL v. Bar DHONDUBAI 

Bom, 464 FB 

Murder. See Penal Code, 1860, s. 302 208 
Muslim Personal Law (Shariat Applica- 
tion Act (XXVI of 1937), s. 5. See Disso- 

lution of Muslim Marriages Act, 1939, 5. 6 304 
Mussalman Wadof Validating Act (VI of 

ae Ss. 3—Waqt in favour of servants—Valt- 

Uy. 

The language of s. 3 of the Act leaves no room for 
doubt whatever that the specified purposes for which 
waqf can be created are by n? means exhaustive. As 
a matter of fact the words “among other purposes” 
themselves unmistakably suggest that a wagqf could be 
made for purposes other than those described in s. 3 of 
the Act. These purposes aczording to the definition 
of the word ‘waqf’ ins. 2 are purposes recognised by 
the Mussalraan law as religious, pious or charitable. 
The eignification of ‘charity’ is very wide in the 
Muhammadan Law generally, and provision for the 
mainterance of one’s kindred, ‘dependants, servants 
and persons occupying similar positions’ in relation to 
the wagif is ‘charity’ in the eyes ofthe Muhammadan 
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Law. Therefore, a wagf providing for maintenance ia 
fay ur of servants is perfectly a valil waqf under the 
Muhaymadan Law. AKHTARI Banu Basah v. M. 
KANHAIYA LAL Didh 326 
Negotiable Iastruments Act (XXVI of 

1881), ss. 4, 5. See Stamp Act, 1 09, s, 2 Z 


——— ss. 27, 23—Pro-note—Maker whether 
excluding personal li tbilaty—Surrounding circum- 
stances, if can be look d into—Pro-note in verna- 
cular—Construction- English rules, application of 
—Htecutant giving his description and adding that 
he his agent of anoth.r—Executant must be taken 
to act as other'sagent. 

The Court cannot look into the surrounding circum- 
stances when deciding whether the maker of a pro- 
missory note has executedit asthe agent or the repre- 
sentative of another. Is is the instrument and the in- 
etrumext alone which has to be looked at. Of course, 
if the authority of the agent is questioned, the autho- 
rity must be established before the instrument is lcoked 
es Itis the duty of the Court to read the instrument 
and judge its effects from the words used, but a pro- 
missory note drawnup ina vernacular language cannot 
always be con8trued according to the literal translation 
into Inglish. Nor®*ecan the English rules of contruc- 
tion be applied to documents executed by Indians in 
their ownvernasular. Whenin a dosument written 
in any of the Indian languages the parson after giving 
his own description adds that he is the ageat of another 
it means that he is acting as the other’s agent in the 
matterof the execution of the document. SIVAGURU- 
NATHA PILLAI v. PADMAVATHI AMMAL Mad. 561 F B 
— — S. 28—English decisions, value of, in con- 

slruing s. 28. 

The effect of s. 26 of the English Bills of Exchange 
Act is not precisely the same as that of s. 2%, Negoti- 
able Instruments Act, and hence the Iénglish decisions 
can be of no assistance in construing s. 23, Negotiable 
Instruments Act. SivaAGURUNATHA PILLAI v. PADMA- 
VATHI ANMAL Mad. 561 E B 
—__-ss.69, 76 (d)—No proper presintment 

made to maker of hundi at place spectfied—S, 69, 

when dischanges maker —Maker, whether can prove 

that damage was caused to him and that s. 76 (d) 

cannot-be avatled of by holder. a 

Section 69, Negctiable Instraments Act, discharges 
the maker ofa pro-note if a proper presentment 1s 
not made to him at the place specified in the pro- 
note unless s. 76 (d) comes in to relieve the holder 
against the effect of s. 69 and if no damage could 
have occurred by the non-presentment. It is open how- 
ever, to the maker to prove that damage had been caused 
to him by the non-presentmeat and that consequently 








the holder is not entitled to take advantagg of the 
provisions of s. 76 (d). Karu Ram DIYALA Ram 2, 
Mran Feroz Suan Miran RAHIM SHAH Pesh. 185 
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76 (d). See Negotiable Instruments 

Act, 1881, s. 69 185 

—____—-s. 76 (d)—Drawer and drawee of hundi, 
same—Question of damage does not arise. 

Where the drawer and the drawee are the same 
the drawer cannot suffer any damage on account of 
non-presentment on due date. Karu Ram DIYALA Ram 
v. Mian Feroz SHAH Mran RAHIM SHAH Pesh. 185 
— ss. 120, 124—Scctions “enact rule of 

estoppel agıinst dənying original validity of an- 

strument—No relation to questiən as tə who 18 

entitled to sue on instrument. 

Sections 120 and 121, Negotiable Instraments Act 
enact a rule of estoppel against denying the original 
validity of the instrument inthe one case ani the capa- 
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city of the payee fo endorse in the other and do not 
relate to f: question who is entitled to sue œa the 
instrument and can thus be regarded as the creditor 


under it. VARADARAJAM [PILLAI v. K RISHNAMURTHI 
PILLAI ° Mad. 776 
Nuisance. See Calcutta Municipal’ Act, 1923, 

ss. 371, 538 306 


Official Trustees Act (II of 1913), s.'7(5)— 
Trust in English form—Ultimate beneficiarye deity 
—Application of Act, if excluded—O ficial Trustee 

a accepting trust contrary to Act—Conversion of corpus 
of trust into fund ordered by Court—Such act, if 
valid—Transferee of corpus, whether gets good 
title. 
Tha drawing of a distinction between a trust for 

a religious purpose and a trust in the English form, 

where the ultimate beneficiary or one of them is & 

Thakur, does not exclude the application of the Official 

Trustees Act or the Trusts Act. Where, however, coa-¢ 

trary to the provisions of the Official Trustees Act, the 

Court permits the Official Trustee to accept the trust 

and on his application passes an order for conver- 

sion of the corpus of the trust intæfund, the appoint- 
ment of the Official Trustee and the order for con- 
vereion are nevertheless valid soas to pass a good title 

to the trasferee of the corpusof trust. SRIDHAR JEW v. 

MANINDAR K. MITTER Cal. 473 


Oudh Rent Act (XXII of 1886), ss. 5, 108, 
127—Transfer of occupancy right created under 
s. 5 and by decree or agreement—Distinction pointed 
out—In case of latter, transferor cannot question 
transfer—Supertor proprietor alone has the right— 
Transferor cannot file suit against transferee 
under s. 108 (5) or s, 108 (2) read with s. 127. 

There isa clear cut distinction between a transfer 
of occupancy rights created under s. 5 of the Oudh 
Rent Actasd those created by a decree of a Court. 
Under s. 2 of the Oudh Rent Act a transfer of occupancy 
rights has been declare! to the void ab nitto by 
the Statute. In the case of e transfer created 
either by an agreement or by a decres of a Court 
a condition against alienation has always been held 
to ba one which is inserted for the bansiit of the 
supérior proprietor, who alone has the right to 
question if, but, as between the transferor and the 
transferes, ib is not open to the transferor to raise 
the question of the invalidity of the transfer. -There- 
fore, the decision of the Revenue Court declaring 
the transfer to be invalid against the interest of 
the superior proprietor cannot have the effect of 
making the transfer void altogether and it is not 
competent to the transferor to setup a plea of the 
invalidity of the transfer as against the transferee 
from whom he has received valuable consideration. It 
is no doubt open to thelandlord to refuse to recognise 
the transfer and treat the transferee as a traspasisr 
and eject him but the transferor is bound by the 
transfer and is consequently estopped from maintain- 
ing the suit under s, 108 (5) and s. 103 (2) read with 
s. 127 against the transferee treating him as a tres- 
passer liable to ejectment under s. 127 of the Oudh 
Rent Act. MOHAMMAD Husain v. MOHAMMAD HABIB 
KHAN Oudh 784 
-———sS. 12-A. See U. P. Land Revenue Act, 

1901, s. 233 (m) 82 
—~——s. 108. See Oudh Rent Act, 1886, s. 5 


784 
—-——S. 151. See U. P. Tenancy Act, 1939, 

g. 296 4114 
Pakka adatia. See Contract ” 28 
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Partition Act (IV of, 1893), 5. 4—Applt: 
cability—Actual residence or family being un- 
divided. with regard to rest of property is essential 
for application of s. 4. a Poe 
In order to comply with the condition laid down in 

s, 4, Partition Act, all thit is necessary is that the 

famjly shonld beundivided qua the dwelling house 

which is the subject-matter of partition and it is net 
necessary that the family should be undivided with 
regard to dtl@r properties also. It isnot necessary 
that members of the family should actually be residing 
in the house. MOHAMMAD SULAIMAN KEAN V. AMIR 
JAN | š All, 504 

——— S, 4—Partition suit—Decree under 8. 4 
held, not proper—Proper decree to pass indicated. 
The decres passed by the Court of Appeal in, favour 

of the defendant in a partition suit was to the 

following effect. ‘The house will not bs actually 
partitioned but shall be retained by the defexdant 
share-holderas sole owner. The defendant shall pay 

Rs. 500 as the price to the plaintifi’s !purchager’s) 

share in the house. In the event of default the 

plaintif shall be at liberty to gxecute this decree as 
decree for money against the defendant and this decree 
shall be a charge on half of the house;”’ 

Held, in appealthat this was nota correct decree 
to pass under s. 4 and on default in payment of pur- 
chase money, a decree for pattition should have been 
nade in favour of the purchaser and the partition pro- 
ceeded with. MOHAMMAD SULAIMAM Kuanv, AMIR 
JAN All. 504 
————-—S., 4 ‘Undivided family” Meaning ex- 

plained—Two Muhammadan married daughters— 

One occupying house permanently and other not 

permanenily abandoning intention of ocoupying 

it— House undivided—Daughters, if members of 

undivided family within meaning of s. 4. 

The phrase ‘undivided family’ in s. 4, is used ina 
very wide and general sensegaad two Muhammadan 
married daughters too may be regarded as members 
of an undivided family within the meaning of the 
Act if the house is undivided and if one of them perma- 
nently occupies the house aud the other, though she 
lives mostly with her husband, has not permanently 
abandoned gil intention of ocaupying the house should 
it be necessary to do so. MOHAMMAD SULAMAN KHAN 
V. AMIR JAN All, 504 

gs. 4, S— Conditions necessary for in- 
voking s.4—Purchaser's obtatning possession can- 
not defeatclaim of member of family under s. 4— 
Purchaser must, however, be shown to be member 
at date of sale—Order rejecting application for sale 
under s. 4, if, decree within meaning of s. 8. 
In order to invoke the provisions of s. 4, Partition 

Act, it is necessary to show first that the property 

aansistel1 of a dwelling house belonging to an undivid- 

ed family, and secondly thata share ofthat property 
was transferred b) a person who was not a member 
of the undivided family unless it can be shown that 
the momber exercising his right under s, 4 had lost it 
afterthe dateof the purchase. The mere fact that 
the purchas:r has obtained possession is not sufficient 
to defeat the claim of a member of a family under 
a. 4, unlessit can ba shown that the purchaser’s pos- 
gession was such that he could be regarded as having 
become a member of the family. In order to defeat 

a claim under s. 4, the purchaser must, however, be 

shown to bea member of the undivided family at the 

date of the sale. The fact that the purchaser was a 

me nber of the family-+to which the property originally 

belonged is quibe irrelevant. BHUBAN Moan GUHA v. 

BROJENDRA CHANDRA GHOSE Cal. 84 

— 6 8—Correctness of order, whether can be 
questioned in appeal from final partition decree, 


— 
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There is nothing in s. 8 to indicate that aneorder 
rejecting an application for sale should be deemed to 
bee decree. Hence the order is not appeaslable and 
its correctness can be questioned in an appeal from the 
final partition decree. BHUBAM Monan Gung v. 
PROJENNRA CHANDRA GHOSE Cal, 84 


Patents and Designs Act (II ¿9f 1911), 
Ss. 46, 53, 43—Certrfigate of registration of 
new design, tf conclustve—Suit under s. 53—Defen- 
dant, whether can plead that design was neither 
new nor original. : . 
The words of s 46 (3), Patents and Designs Act 

gnean that there is a prima facie presumption fhat the 

person whose name ig registered as the proprietor is 
the proprietor of a new or original design, but the 
entry in the register is not conclusive proof thereof, 
and the presumption can be rebutted. Itis true that 
under s. 43 no registration can be effective un'ess the 
design sought to be protected is new or origina] and 
not of a pre-existing common type. But the certifi- 
cate is not conclusiv, and there is nothing in the 

Act which prevents the defendant in a suit for damages 

for infringement of a registered design under s. 53 

from raising in defence the plea that the design was 
reviously published and was neither new nor original. 

WARKADAS DHANJI SHA v, CHHOTALAL RAVICARANDA 
& Co. Bom, 68 
Patni sale—Auction-purchaser taking possession 

and making collcction from tenants holding under 

patni taluq—Sale reversed— Purchaser's claim for 
collection charges, if admissible. 

Where patni talug is sold for arrears of patni rent 
and the auction-purchaser takes possession and begins 
to make collections from the tenants holding under the 
patni talug, his claim, after the reversal of the sale, 
for collection charges is not admissible under s. 14, 
Biyoy CHand MAHHÊAB v. OprioraL TRUSTEE oF 
BENGAL Cal. 423 


Penal Code (Act XLV of 1860), 5.34. See 
~ Penal Cade, 1860, s. 149 630 
—-——S. 34Person present and acting in furthe- 

rance of common sntention to comgit offence— 

Mere omission to specify s. 34,in charge does not 

make conviciton of that person for an offence 

illegal. 

Conviction for an offence following the provisions 
of s. 34 is not illegal merely becausa that section has 
not been mentioned in the chargeas there is no legal 
necessity to specify that section. The section is really 
nothing mere than explanatory and embodies in the 
Code the ordinary common sense principle that if two 
or more persons intentionally do a thing jointly it is 
just the same as ifcach of thom had done it indivi- 








dually. WARYAM SINGH Arun SINGH v. EMPEBOR 
Lah. 58 
— 8. 99. See Penal Code, 1860, s. 147 598 
—S. 100. See Penal Code, 186), s. 300 71 





—— S. 109— Mere failure to prevent cummission 
of offence, whether amounts to abetment. 

Mere failure to prevent the c. mmission of an offence 
is nct by itself an abetment, when there is nothing to 
show that the accused instigated the commission of 
the offence or hflped in any way to doit, UPENDRA 
CHANDRA PODDAR Vv. EMPEROR . Cal. 850 
——ss. 147, 353, 99 - Magistrate directing 

prcceedings under s. 147, Criminal Procedure Code 

(Act V of 1838), and ordering “local Police to see 

that status quo is maintained’'Police going on 

spot and entering building ef petitioner and 
attempting todemolish wall which was alleged to 
have blocked drain—Petitioners resisting] attempt 
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—Offence—S, 99, if applies—‘Not strictly justified 

by taw'’— Scope of the expression. . 

Where upon a complaint that the petitioner was 
abc ut to close a drain, through which the complainant 
had been in the habit of discharging the Tain- water 
from his house, the Magistrate directe® that a pro- 
ceeding under s. 147 of the Crimica! P. C., should be 
instituted and also made the following order: ‘Local 
Police to see that the status quo is maintained;”’ 

Heigl, that the order gave no authority to the Police 

Sub-Inspector to enter on the premises of the petitioner 
and demclish a wall which was alleged to have 
blocked the drain and re-open a drain, even if the 
result of the closicg of the drain was that a certain 
amount of damage was likely to be done to the pro- 
perty of the complainant. The Magistrate had not 
 futhorised the Sub-Inspecter to do it and, even’ if 
he had so authorised him it was very doubtful if 
his order would have been a proper and legal one, 
he petitioner, was therefore clearly entitled to resist 
16 attempt made by the Sub-Inepector and the men, 
who were with him, to demolish the wall and re- 
Open the drein in their premises. That being so, 
they did not commit the offences under ss. 147 and 
393, I. P.C, 

„Held, also that the provisions of s. 99 of the I. P.O, 
dii nct apply to the case. The words “not strictly 
justified by law” applied to cases in which there was 
an excess of jurisdiction as distinct from a complete 
ebsanee cf jurisdiction. Moreover, in this particular 
case, it was scarcely possible to say that the Sub- 
Inspector acted in good faith, SUKAR Sao v. EMPEROR 

Pat.593 
rey ss. 149, 34—Consiructive liability under 

s. 149. j 

Once an assembly has become unlawful then all 
things done inthe prosecution of the common unlaw- 
ful object of that assembly ars chargeable against 
every member thereof. The liabllity of every. member 
extends not only to the acts intended by all to be 
done, but also to those offences which are likely to be 
committed in achieving the common object. 

Where the common object of the assailants was to 
attack, it cannot be said that only some of the accused 
should be found guilty under s. 302 read with s. „149, 
PARMESHWAR DIN v. Kina EMPEROR 


*t 










Oudh 630 
ss, 159, 34—Distinction between s, 149 

ands. 34. 

Thereisaclear distinction between s. 34 and s. 149, 
I. P.C. There is a difference between object and in- 
tention, for, though their object is common, the inten- 
tion of the s3veral members of an unlawful assembly 
may differ and indeed may be similar only in respect 
that they are all unlawful, while the element*of parti- 
cipation in action, which is the leading feature of s, 34, 
is replaced in s 149 by membership of the assembly 
at the time of the committing of the offences. PARMESH- 
WAR DIN v, KING-EMPEROR Oudh 620 
——_-__— SS. 16i, 116—S. 161, scope and applica- 

bility of—Publie servant, whether must be in a 

position to do official act, favour or service—Accused 

intending to bribe public servant A for gettting 

‘certain work done by him offering bribe to other 

‘public servant B mistaking him to be A—B notin 

a position to do. required work —Accused held 

guilty of offence under s. 161 read with s, 116. 

The provisions of s. 161, I. P. C., are not limited to 
official acts only. That section applies even if a public 
servant is requested to render any service wish an- 
other ‘public servant’. The section does not require 
that the public servant must, in fact, be ina position 
fo, do the official act, favour or service at the time, 
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Illustration (c) to the section shows that even if a per- 
son oftgrs gratification to a public servant by way of 
reward tor services, which in fact were never tendered 
by him, he would still be guilty ot the offence-under 
s. 161.» The heinousress of the act obviously lies in the 
intention of the bribe-giver’ to- corrupt the public 
servant and the act cannot be-considered to be less 
heinous merely because the public servant does not 
happen to possess the necessary power to do the requir- 
‘ed favour or service. 

The accused who had got a warrant for attachment 
of certain land issued against a judgment-debtor want. 
ed tohave the warrant signed by the Revenue Assis- 
tant in his capacity as a Collector. He wished to 
bribe the Reader of the Revenue Assistant in order to 
get this done. While he was standing outside the court- 
room of the Reve.ue Assistant he saw a Magistrate, 
coming out of the court-room and thinking thet he 
was the Reader of the Reveaue Assistant placed Rs. 2 
and the warrants of attachment in his hand, asked him 
to get the warrants signed and take the money: e 

Held, that the accused did request the Magistihte 
in his capacity as a public servant, to render him the 
service of getting the warrants signed dby another public 
servant, viz. the Revenue Asgistant and, therefore, 
although the Magistrate did not render him the service 
required, yet the act would still be punishable as 
‘abetment’ of the offence under s. 161, read with s. 1169 
I. P.O. EMPEROR v. PHUL SINGH Lah. 229 
————— 8.176. See U.P. Land Revenue Act, 1501, 

s. 46 i 163 
—-— SS. 182, 211—False information to Police 
. and false charge made in Court — Offence comes 

naer s. 211 and complaint of Court is essen- 

tial. 

When there is a specific section dealing with a false 
charge that section must, be considered to be the one 
applicable to the circumstances of the case. 

\WVhere there was not merely false information given 
against a person to the Police but a false charge had 
bsen made against her but she was eventually ac- 
quitted : 

Held, that the case came witlfin the purview of s. 211 
and not merely that of s. 182, I. P. O., and that a com- 
plaint by the Court concerned was essential to take 
proceedings against such person. SHAH MOHAMMAD V, 


EMPEROR Lah. 102 
——— S.: 196. See Criminal Procedure Code, 1898, 
s. 403 698 


———— S. 201. See Penal Code, 1860, s. 302 
53 


s. 204 — Essence of offence under s, 201, 
explained — Accused held could not beconvict.d 
der s. 210. 
he essence of an offence under s. 201, I. P. C. is the 
causing of evidence of the commission of an offence to 
disappear and it cannot be considered correct to say 
that the mere moving of the body of the deceased with 
the knowledge that an offence of culpable homicide has 
been committed, amounts:to causing the disappearance 
of evidence of an offence : 

Held, on evidence that there could be no conviction 
of the individual accused upon a charge under s. 201, 
I. P.C. UPENDRA CHANDRA PODDER V, EMPEROR 

. Cal. 850 
~———— $S., 211. See Penal Code, 1860, s. 182 
f - 102 





—— sS. 241—Complaint of complainant preferred 
_ by Police — Complainant not appearing before 
Magistrate—Magistrate’s complaint, tf necessary 
for prosecution of complainant under s. 211. 
Where a complaint made by a person is „preferred by 


GENERAL INDEX 


lxi . 
Penal Code—contd. : oe a 


the Police and the comflaifant does not appear before , 
the Magistrate there is no preceeding inany Court and , 
a complaint by the Magistrate is not necessary for the 
prosecution of the complainant uen s. 211, 8 P. ©., 
in respect of a cognizable offence. PUBLIO PROSEGUTOR, 
MADRAS v. SALMA BEEVI . Mad. 2883 
s. 300 — Accused charged with caysing 

death of her new bsrn infant by drowntng— 

Essentig!s to be proved by prosecution. 

Where the charg@wagainst the accused, is that she 
intentionally caused the death of her new born infant 
by drowning if in the Corporation syphon, the prosecu- 
tion must not only prove that she was recently delivered 
of a child but also that the body of the child found 
in the cess pool was the body of her child’ The,ac- 
cusei cannot be convicted merely on the evidence that 
she was seen in an advanced state of pregnancy and 
that her appearance and the state of the room ghat she 
occupied on the date of the alleged offence indicated 
that she had been delivered of a child, and that the 
dead body of the child was found in the %yphon. 
EMPEROR v. KUPPAMMaL Mad 129 
——— gs. 300, Excepti®n—Accused entitled to 

benefit of exceptions of Code—He cannot be depriv- 

ed of it by falsity of defence or mistake of Court. 
lf upon the evidence it appears that the accused, is 
entitled to the benefit afany one of the Exceptions 
of the Code, neither the ignorance of the accused nor 
the falsity of his defence norany mistake or omission 
of the lower Courts or Advocates should deprive him of 

the benefit of it. MOTIRAM CHANDIRAgS V., EMPEROR, 
Sind 833 
s. 300, Excep. 1. See Penal Code, 1860, 
64 





— 


3. 302 
—-—— s. 300, Illus. (e)— Illus. (c) tos. 300, 

applies to revolver. 

Illustration (c) to s. 300, I. P. C., applies as much to 
a revolver as toa sword or club. MOTIRAM OHANDIRAM 
v. EMPEROR - Sind 833 
__.——ss. 300, 100—Deceased advancing to 

attack accused with da—Accused alarmed and in 

trying to ward off attack striking deceased with 
spear causing fatal wound—Accused held acted in 
private defence. WAH . ; 

‘The deceased who had two das in his possession 
threw one at the accused and .advanced to attack with 
the other, whereupon the accused becoming alarmed 
and finding that the only way in which it was possible 
to defend himself was to ward off, struck at the 
deceased with his spear and inflicted the wound which 
ultimately became fatal: 

Held, that the accused acted under the right of 
private defence of the body. NGA THEIN v. 'LHB KING 

Rang. Ti 
ss. 300, 302 Excep. 1—Sudden and 
grav2 provocation, what is, ts question of fact— 

Held thut act of deceased did not fall under 

Eacep. 1 tos, 800—Sentence of transportation for 

life held proper in circumstances. j 

The question of what is grave and sudden provoca- 
tion isa question of fact and one must consider tho, 
facts of each case and apply the provisions of s. 300, 
IT, P.C. to those facts. The facts in one case are hot 
always of assistance in another case. 

After the accused refused to accompany the deceased 
and the four others, all of whom were unarmed, to the 
panchayat, he dragged him by his hand and pulled 
him away from the steps of his house where he was 
then seated. The accused thereupon took out his 
knife and ipflic'ed the injuries upon the deceased which 
shortly afterwards proved to be fatal. | 

Held per Gentle, J., and Patanjali Sastri, J. 
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contra.—That although pulling” by the*® hand was 
exercising some force and was done inorder to make 
the accused go to some place against his will and may 
be provdtative, yet, 4s it was done by an unarmed man 
the act did ‘not fall within fir% exception to s. 300, 
lP: Q, : 

Helg, further, that as there was some provocation’ 
regarding the circumstances surrounding the episode 
the proper sentence was one of transportatio for life 
and not one of death. ANDI THEVsw, In re 


———sS. 302—Held on facts that gut of accused 
was proved beyond doubt and he was quilty of 
murder —Fact that motive forcrime was slight was 
immaterial. 

The deceased girl aged six years and her mother 
lived at the house of the accused who was the girl's 
uncle. There*was some quarrel between the girl’s 
mother and the wife ofthe accused as a result of 
which the mother had been cooking separately. One 
morning*after the mother had left home for her field, 
the accused took the girl from the house on a false 
pretext and returned wfthout her. On being ques- 
tioned he first said that the girl had been run over 
by a car but later he stated in the presence of the 
mother and other relatives that he rad killed her and 
put herin a pond, The dead body of the girl was 
subsequently found inthe pond. A number of wit- 
nesses spoke to seeing the accused and this little girl 
on that morning together and in various places in the 
vicinity and notefar from the pond in which the body 
was found: 

Held, that if the evidence were only that the girl 
was last in the presence of the accused and in his 

resence under suspicious circumstances and that her 
ody was found with a stone tied to it in the pond 
that alone would raise a hostile presumption against 
the accused which he would necessarily have to ex- 
plain, but in the circumstances of the case the guilt 
of the accused had been proved beyond any shadow of 
doubt and the fact that the motive for the crime was 
slight was immaterial. NANNAPANENI SESHAYYA, Inre 
i ; Mad. 679 

——— S. 302—Mud in ngils of deceased inglicating 
struggle in water during life—Presumption of 
death by drowning. 

Mud in the nails indicates straggle in the water 
during lifeand is presumptive evidence in favour of 
death by drowning. But such a presumption is not 
absolute and other circumstances may of course nega- 
tive it. But the presence of mud on thetoes and 
nails, in a country of bare-feet and not invariable 
cleanliness can scarcely weigh against the fact that 
no single characteristic of drowning is found. PULLAN- 
NAGARI Rami REDDI, In re Mad 53 
g——— 54 802 —Murder—Circumstantial evidence, 

rule as to, stated—Fact that accused offers no 
explanation, if cun be used against him—Court, 

af can invent possible explanations — Held, all 
accused were guilty of robbery and murder. 

The rule as to circumstantial evidence is that it 
must be consistent, and consistent only with the 
guilt of the accused and if the evidence is consistent 
with any other rational explanation, then there is an 
element of doubt of which the accused must be given 
the benefit. No doubt one of the circumstances, which 
has to be takea into account, is the fact that the 
accused has offered no explanation, or has offered a 
particular explanation, but tt must be borne in mind 
that in India ths accused cannot go into the witness- 
box, and is not bound to give any explanation at .all. 


‘The fact that he does not open his mouth cannot be 
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d 
used against him. It is clearly the duty of Counsel 


in defending an accused to point out that the evidence 
is quite c8nsistent with an explanation which* §ts in 
with the accused’s innccence and the Judge is bound 
to ask himself whether there is any rational explanation 
of the évidence which is consistent with the jnnocence 
of the accused, and if there is, he is not justified in 
convicting. A reasonable explanation of the evidence 
should nat be rejected because it is not offered by the 
accused, The Court is compstent to invent all possible » 
explanatians and theories which fit in with the evi- 
dence and are consistent with the innocence of the 
accued when the accused’s statement does not explain: 
the evidence against him. 

A woman was found robbed and murdered in a 
village. The three accused who produced the stolen 
property belonged to the same village and were 
acquainted with the deceased. No explanation was 
offered by them as tə the possession of the property 
but they merely denied its production. The instru- 
mentewith which the murder was committed was a 
ercwhar: 

Held, that the accusel were guilty of robbery but 
the fact that they were not wi'ling to admit that 
they took part in tke robbery which was proved 
against them ought not to prejudice the question 
whether they committed murder at the same time, 

e Held further, that ss there was only one irstru- 
ment usel, it was probable that only one of the 
assailants gave the actual blow, and as it waz not 
known who was the assailant, ths accused could only 
be convicted if it was found that there was common 
intention to commit murder within s. 34, I. P C. 
The circumstances and the evidence showed that the 
accused committed this robbery. and that pursuant to 
their common intention to rob the ceceased and avoid 
detection they had the further intention of mudering 


her, and that they carried that intention out. BASAN- 
GOUDA YAMANAPPA V. EMPEROR Bom. 208 
s. 302 — Murder case—Intention can be 


inferred from act of accused, 

There is no reason why in @ murder case, as in other 
cases, a man’s intentions should not be inferred from 
his acts, MOTIRAM UHANDIRAM V. ENPEROR Sind 833 
- S. 302—Murder of unarmed man by man 
armed with deadly weapon— Death sentence is 

proper. 

Where a murdari3 bya bully, a man armed with 
deadly weapoa against a man who was unarmed, the 
proper senlen e is that of death, MOTIRAM CHANDIRAM 
v. EMPEROR Si2.d 833 


Ss. 302 — Private defence—Plea of— 

Burden of proof. 

In a murder case the burden of proving righ? of 
private defence rests onthe aczusel who takes such 
a plea. Morrram CHANDIRAM v. EMPEROR 

Sind 833 

§. 802 -Senience—Guilt proved beyond all 

reasonable doubt —Conviction biszd on circumstan- 

tial evidence—Whether ground for not awarding 
capital sentence. 

It matters not how an accused’s gnilt is established 
whether by the testimony of eye-witnesses or by the 
testimony of combined circumstances provided that it 
is establishel beyond all reasonable doubt and the 
measure of proof must be the same in either case, 
Hence, the fact that the conviction i3 based on cir- 
cumstantial evidence is no reason for not awarding 
capital punishment. In re NANNAPANENI SESHAYYA 

Mad. 679 
————- 9S. 302—Sentence—Trial Court failing in 
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duty to impose sentenca of death—High Court can” 


pass such sentence. 

Where the lower Court has failed in its duty to 
imposa sentencs of death by passinga lesser sen- 
tence, the High Oourt has power to pass a sentence 
of death. NANNAPANENI Séisuayya, In re 

e . Mad. 679 

S. SO2Z—Sentenc2 of death—Cruel and 
wanton murder—Fact that it was committed by 
ignorant men excited by communal feelings ts n3 
ground for reducing s:ntence. 

Sentence of death awarded for the cruel anti wanton 
murder cannot be reduced fo one of transportatioh 
for life on the ground that that the murder was one 
committed by ignorant mea disturbed and excitel by 
the events of thedays when communal feeling was ex- 
treme. MUHAMMAD BAKHSH v. EMPEROR 

Sind 458 

—— ss. 302, 201—Admission of actused that 

deceas’d died in his presence and he secretly dis- 

posed of corpse along with other accused —Con- 
fession its not admission of murder Offence falls 

under s. 201. 

The accused made a confession that the deceased 
expired in his presence after a struggle for about 
ten minutes and then he secretly “disposed of the eorpse 
along with the other accused : 

- Held, that the confession did not amount to an, 
admission vf murder and theoffence fell under s. 201, 
1. P, O. PUuLLANAGARI Rami REDDI, Inre Mad. 53 
——— ss. 302, 201—Murder—Held that facts 

cast utmost suspicion on accused but lacked cer- 

‘ tainty and benefit of doubt must be givento ac- 

cused. 

A woman was murdered shortly after taking her 
night meal. Accused, the husband of the deceased 
was with her that night on his own admission, All 
midnight a cry was heard from the house and the 
accused’s sister who lived nearby went to investigate. 
She was told by the accused that there was nothing 
wrong. Later that night, others summoned by accus- 
ed’s sister wentto the scene and they found not only 
the deceased but her husband apsent. The next morn- 
ing the body of the deceased was found in the well 
suffocated. At the Magistrate’s Courtthe accused re- 
served hisdefence. At the Sessions he stated that the 
mixt morning he woke up and saw her missing. He 
denied that he ever saw his sister: 

Held, that the facts undoubtedly cast the utmost 
suspicion on accused ; but did not contain that element 
of certainty so essential toa conviction in a criminal 


case. There was, therefore, a doubt and the accused 
must be given the benefit cf doubt. PULLANNAGARI 
Rami REDDI, In re Mad. 53 


——j.—- ss. 802, 300, Excep. 1—Accused at- 
tacking four personsand running in street with 
knife—Deceased attempting to snatch knife from 
him, stabbed in vital part—Offence held murder. 
The accused having already attacked four persons, 

Was running inthe street armed with a knife and 

the deceased attempted to take it from him or to stop 

him. Thereupon, the accused stabbed him ina vital 
part of hisbody in such a way thathe died imme- 
diately : 

Held, that only offence whic: could be committed 
under these circumstances was that of murder under 
s.-3U2 and the proper sentence was that of death. 
ANDI THEVAN, Inre Mad. 64 
—— ss. 302, 300, Excep. 1—Accused attack- 

ing deceased and two others — Deceased while doing 
~ his utmost tò prevent accused from continuing 

attacks stabbed by. accused to- death—Some violence 
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us:d by deceased eine attempting to take knife 
from accused —Such act of violence held did not 
~ ùmount to sudden and gravz provocation within’ 
Excep. l to s, 3800—Sentence of death haid pro- 


er. e f 

The deceased having seen the attacks made by the 
æcused on two others and sustained an earlier attack 
upon himself, did his utmost to prevent the adcused 
fron coptinuing the attacks upon himself orupon any 
other persons, but was stabbel by tne acsused and 
died as a result. The dec2ased in trying to take the 
knife from the accused threw or fluog the azcused 
against a walland thus had no doubt used some vio- 
lance : 

Bel l, that the offence committed was murder. That 
any violence usel by the deceased ia wrestling With 
the accused and throwing him against the wall could 
not amount to sudden and grave provacation within 
the exception to s. 330, I P. O., s0 asto reduce the 
offence committed, from murder t) culpable homicide, 
The sentence of death was proper in the circumstances. 
ANDI THEVAN, In re Mad, 64 
s. 804—Court finding accused being so 

much provoked as to be deprived of his power of 

self control—Whether should be given most severe 
punishment because of the number and nature of 
injuries inflicted by him. 

It must bea contradiction in terms to concede that 
a man has been wholly deprived of all power of sèlf- 
control for a reason which the law recognizes as 
adequate and at the same time tosay that he deserves 
the mostsevere punishment that his crime admits of, 
And it is, a confusion of thought to permit “in such 
circumstances the nature or number of the blows given 
to count in assessing what punishment shuld be given, 
Ex hypothesi, where the man had no control of him- 
self, the number and nature of the injuries inflicted 
must necessarily losetheir significance and cannot be 
a ground for an excessi@e sentence. EMPEROR v, 
MENDI ALI All. 599 
— —- ss. 304 (2), 823—Accused holding de- 

ceased by the tuft—D.ceased assaulted with stones 

by accused’s daughters—Deceased found dead next 
day—No common intention to cause dzath or 
grievo@s hurt suggested*Accused held guiliy only 

under s. 323 and not under s. 304 (2). 

The accused and the deceased (her father-in-law) 
were not friendly and one day the deceased went to 
some people with some injuries and stated that ke ~ 
was held by the tuft by the accused and assaulted with 
stones by her daughters. On the next day he was 
found dead. The death was dueto congestion of the 
brain as the result of beating with stones, It was 
not suggested that there was any common intention 
to cause-death or grievous hurt : 

Held, that onthese facts the accused could not be 
convicted under s. 304 (2), I. P.C. As it was not®™ 
known who caused the fatal injury and as the de- 
ceased had told that the accused had only hell him 
by the tuft the accused was guilty only under s, 323, 
I. P.O. NAOHAL, In re Mad. 23 
— ss, 804 (2), 323—Accused kicking de- 

ceased twice on abdomen—Deceased collapsing and 

dying soon after—Accused heid not guilty under 

s. 324 (2) but only under s 323, 

The deceased owed one anna to the accused and the 
latter demanded repayment. The deceased promised 
to pay later and the accused kicked him twice on the 
abdomen remarking ‘How longam I to wait’. The 
deceased collapsed’ and died soon after. There was 
no mark of njury external or internal : 

Held,-that itcould not be.said that, the «ecused jn- 
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tended or knew that by kigking on the, abdomen as 
he did he was likely to endanger life. The conviction 
-under s. 304 (2), I P.O., was, therefore, unsustasn- 
able and the conviction can only’ be under s, 323. 
Marana GOUNDAN, dn re Mad, 171 
323. 

See Criminal Procedure Code, 1898, s. 345 (b) 48 


PE S. 


Sea Penal Code, 1860, s. 304 (2) 171, 23 
—— s 353. See Penal Code, 1850, s. 147 
| e* 593 


S» 866 -— Held that i circumstances the 
finding of jury that girl was*under 16 years could 
not be assarled. > r 
Apart irom the statement of the kiduapped girl's 

father as regards her age there was the evidence of 

theedoctor, who ak, the girl, tothe effect that 
she was under 16 years of age. All the evidence on 
the question of age including the deposition of the 
girl herself—which suggested that she was more 
than sixteen—was placed fully and fairly by the 

Judge before the jury who had the girl herself before 

them. On consideration of that evidence the jury 

definitely found, that shg was urder 16 years of age: 

Held, that in the circumstances, the verdict could 
not be assailed in any way. KAMALA PRORAD BHATTA- 
OHARJZE V. EMPEROR Cal, 12 
—— S. 866_—Sentence—Girl under16 years but 

accustomed to sexual ‘intercourse going away 

willingly with accused —Sentence of 4 years held 
excessive, 

The kidnapped girl went away with the accused 
willingly. TH medical evidence indicated that 
although the girl was under 16 years of age she was 
accustomed to sexual intercourse: 

Held, that in the circumstances the sentence of 4 
year’s rigorous imprisonment was excessive and sen- 
tence of 12 months already undergone was sufficient 
ag it was not acaseof a woman being forcibly com- 
pelled or unlawfully induged to leave her home for 
the purpose of illicit intercourse. KAMALA Prosap 
OHATTAOHARJEE V. EMPEROR Cal. 12 
—__-——s. 392, See Criminal Procedure Code, 1898, 

8, 349 (6) 438 
——_—_—-S. 396. Sze Criminal Procedure Oboe, 

1898, s. 107 ° ° 588 
——— s. 408—Broker working under or for 

firm, whether servant of firm—Whether can be 

actual seller—Accused broker held was independent 
vendor of complainant firm and was not trustee of 
advance made to him by firm—Accus.d held could 

not be convicted under s. 408. 

To work as a broker under or for a firm is not 
necessarily to become their servant. A broker is well 
understood to be nothing but a middleman, a person 
who brings together abuyer.and a seller. But a 
broker can be an actual seller as well. 

The accused being a broker and.having bought a 
certain quantity of paddy which was lying at certain 
places, received as advance against the said paddy a 
certain sum of money from the complainant firm and 
agreed to deliver that paddy to the firm at a certain 
place by a certain date. The accused who merely 
represented that he had entered into contracts for 
the purchase of paddy in order to be able in turn to 
supply paddy to the firm, undertook to use the advance 
paid to him to complete those purchases and so be in 
a position to deliver the paddy to the firm: 

Held, that the accused was an independent vendor 
to the firm and as the ownership in the money advanced 
passed to him, any condition attached to its use did 
not amount to a trust and the undertaking given by 
him to use that advance payment for the express pur- 
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*pose of payment for paddy bought by him, as repre- 
santed by him, and for ro other purpose, did nos make 
him a trustee of the money. ‘To fail to carryout a 
promise dr an undertaking to do something* With it 
upou being paii a sum of money might possibly lay 
the defaulter open to some other charge dep*ndagt upon 
what were the representations, but as the money had 
become his and Was no longer the property of tha payer 
of the money, there could beno trust in respect of 
how it should be used for the benefit of the payer of 
the money. The accused could not therefore be con- 
victed under s. 498, I. P.C. Maune Cuan SEIN v. 
Tue KING Rang. 703 

se 411—Accused’s wife producing stolen 
property from house where both were living —Con- 
victton of accused under s. 411 h2ld not warrant:d. 

The mere fact that the accussd’s wife produced the 
stolen properties from ths houss where both were 
livjng woyld not warrant hie conviction under 3. 411, 
I, P. O. Inre MARIMUTHU KAVANDAN Mad. 432 
<— S. 452, See Criminal Procedure Oode, 1898, 
g 34046) . 488 
——— 8. 498— Factum of marriage must be 

proved, 

In a criminal® case under s. 498, I. P. C., it is 
necessary for the presecition to prove the factum of 
marriage strictly, RAMDHANI GOPE V. JAGESHER 
MaAHTO Pat. 126 
‘“__—_—_-S. 499, Exceptions Sand 9—Accused 

relying on exceptions—hurden is on him to bring 

case under relevant exception—He cannot throw 

_ burden on Court. 

A person who relies upon an excaption to the general 
rule inust prove his case, must bring it within, the rele- 
vant section, and it does not help his case to change 
from one exception to another and finally tə plac3 upon 
the Court the burden, which by law is his, of placing 
the case for him under the exception which it thinks 
appropriate. M.U, ABBASI v. EMPEROR Sind 159 
—- —— 8, 499, Exceptions 3 and 9—'‘Good 

faith’ —No differencz between Exceptions 3 and9 _ 

— Exception 3, 1f protects writer from repeating 

defamatory misstatements of another based on 

misstatements of facts. 

There is no difference in priaciple on the question of 
“good faith’? between Excep. 3 and Excep. 9. Excep. 
3, cannot be used so asto justify a writer repeating 
in any circumstances with impunity the highly defa- 
matory misstatements ofanother based upon misstate- 
ment of facts. M. U. ABBAsi v. ENPEROR Sind 159 
Pensions Act (XXIII of 1871), s; 11—Com- 

muted pension, if protected under s. 11. 

Although after commutation @ pension ora portion 
thereof ceases to be pension and becomes a capital sum, 
still the payment of the commutation amount bejng a 
paymenton account of the pension, falls within the 








protection of s. 11l of the Pensions Act. C. GOPALA- 
OHARIAR V. DEEPOHAND SOWOAR Mad, 290 
Pleadings. See Practice 533 
Possession — Possession given in executton of 


decree of High Court whether wrongful, when 

desree is reversed by Privy Counsil. | 

Where in execution of dec-ee vf High Qourt poss:s- 
_sion is given to the decree-holder such possession can 
in no sense be regarded as wrongful even thoigh the 
decree of the High Court is later reversed] by His 
Majesty in Council, Bautan Prasan SINGH v. RUP 
NARAIN SINGH Pat. 66% 
Post Office Act (VI of 1898), ss. 52, 53— 

Offence falling under s. 52 and also under s. 53—- 

No compliint as required by s. 72—Offence under 

8. 02 can be taken cognizance of. 
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be taken @egnizancs of without-any complaint, m&de by 
order of or authority from the Director General or 
Postmaster General according to s. 72. That the 
acts of the psstman also constitute the minor offence 
under s, 53 ôf the Act is no bar to thé trial of the 
offence under s. 52. PUBLIO PROSECUTOR v. KANHOLI 
KUNHIRAMAN NAYAR Mad. 555 


Practice—Judge—Powers of, to criticise witness 

—No suit lies against him for such criticism? 

e. No suit lies for anything said or dons by a Judge 
in his jurisdiction or ina bona fide belief that he has 
Jurisdiction, and there can be no sort of -question but 
thata Judge has jurisdiction to criticise a witness. 
TuLsipas AMANMAL KARANI, Inre. Bom. 359 
——~ New plea—Point of law depending on ques- 
. tron of fact not raised in trial Court —*Cannoé 

be raised in first or second appeal. 

It would not be right in first or second appeal t3 
allow a point of law to be raised, which depends eg 
questions of fact which the party relying on the point 
of law has not chosen to raise in the lower Court. 
ANNU BAJABA JAGADALE v, Dapu Tukaham JAGADALE 

a Bom. 732 

—— —- Pleadings—Amendment of plaint, when 

should be granted. 

A suitor hasa right to amend his plaint in any 
manner he likes and so long as amendments prayed 
for are not contrary to law, o¥ are likely to lead to 
Injustice they should be granted. Mouri Kunwar v. 
KESHRI CHANDRA All. 758 


———— Pleadings—Relief — Mortgagee pleading 
` every Fact necessary to enable him to succeed in suit 
—Held that fact that mortgagee based relief only 
on second mortgage did not deprive him of actual 
reltef with respect to earlier mortgage as well, 
‘The mortgagee filed a suit for the enforcement of 
the second mortgage in his favour which was the re- 
newal of the first mortgage which was kept alive, In 
the suit an intervening mortgagee claimed priority 
over the suit mortgage inasmuce as the relief in the 
suit was basedon the second- mortgage alone. The 
mortgagee had, however, pleaded every fact necessary 
to enable him to succeed in the suit ; 
eld, that the fact that the mortgages based his relief 
on the second mortgage alone did not deprive him of 
relief in respect of the first mortgage as well. Con- 
sequently, he was entitled to claim priority over the 
intervening mortgagee. HIMMAT SAHAI v. MOHD MOIN 
All. 583 
~ kelief—Suit not one for administration, 
subject-matter being cnly a portion of deceased's 
est@e—Question between plaintiff andher child- 
ren astotheir respective shares, in issue—Court, 
af can ascertain and declare shares of childrens 
Where in a suit for ashare in the properties of the 
deceased there is no claim for administration. nor is 
there any claim fur the accounts and enquiries usually 
directed in such a suit and its subject-matter is not 
the whole of the dead man’s estate but only a portion 
of it andthe pleadings raises a distinct question 
between the plaintif and her chiluren as to their res- 
pective shares in the subject-matter of the suit, and 
an issue js framed for the purpose of deciding that 
question, the suit is not one for the administration 
of the estate of the deceased and itis not only compe- 
tent for the Court to ascertain and declare the shares 
of the three children of the deceased who were made 
the pro fcrma defendants in the suit, but it is their 
plain duty soto do. Mauna SIN v. MAUNG BYAUNG 
‘ . 5 } C118 
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~ Benami purchaser is inadmissible notion— 
Qualified pre-emptor . “producing money—Vourt 
cannot go into his boaf fides or trac2 origin of 
i hid Jag ni must be granted, ; 

enami purchaser is an inadmissible notion, im a 
case of claim for pre-emption. Ifa person produces 
money anf gas ths requisite qualifications for pre- 
empting the suit propt¢rty the Courts have no cause for 
going into his bona fide’ or to trace the origin of the 
to pay. The basic 
principle i$ that after all the statutory right depends 
on cerg$2in qualifications and the production, of money, 
and when those rejuirements are met with nothing 
else remains butto grant a decree, PESHAWARI LAL 

CHANNA SHAH v..DHARAM CHAND OHANNA SHAH 
. ". Peah, 26 
— Price paid by vendee —Proof of—Payment 
of bulk of amount stated in sale deed, before Sub- 

Registrar is best  evidence—Determination of 

market value by other evidgncz1s unnecessary. 

Where in a claim for pre-emption the vendee estab- 
lishes that the bulk of the amount -stated in tha sale- 
deed was paid before the Sub Registrar, is is the best 
evidence of what has been paid. It is not then neces- 
sary for the Court to detarmine the market price of 

ethe property sought to be pre-empted by other evidence. 
PESHAWARI DAL OHANNA SHAH v, DHARAM OHAND 
OHANNA SHAH Pesh..26 
Principle and agent—Agent of fm advancing 
firm’s money and obtaining mortgagein his favour 

—Firm’s initials used —T'r insictton, if by firm. 

Where the money advanced was the firm’s money, 
but the -mortgage was in favour of the firm’s agent, 
the mere fact that he usad the firm’s initials would not 
show that the transaction was entered into by the firm. 
MOHAMED OSMAN Vv, JAMBOLJNGAM CHETTYAR 

Rang. 224 

Privy Council — Evidence—Appreciation —Oral 

evidence—Oourts in India differing—HEvidence 

should be judged on probabilities arising out of 
proved documents anl admitted facts, 

The oral, evidence as to which the Courts in India 
have differed must bs judged mainly upon the proba- 
bilities arising out of the proved dosumeats and the 
admitted facts. MERLA RAMANNA V. CHELIKANI JAGAN- 
NADHA Rao ; PCi 
——_-—— Practicz—Finding of . fact—Concurrent 

findings of fact—Interference. 

The findings that the defendants have taken certaia 
property themselves; that they did notin fast buy 
it for a third party and that thera was no agreement 
by which they un'lertook to give aay shareof the 
property which they had bought for themselves to that 
third party, are findings of fact. 

No doubt the rule as fo concurrent fin ingas i3 not 
go rigid that it might not be depirtsi fronifaica a 
state of things existed as facts appearing from same 
undisputed document whicn are completely destructive 
of the findings of fact by the Judge, but where no- 
thingof that kind appsarsit is impossible fə their 
Lordship3 to interfere with those concarrent findings of 

CECILY HARRIETI MATILDA Peiris V. SELLAMUTS 
TU PILLAI P C 658 
—— —— Practice—Findings of fuct—Concurrent 
findings on question of fact—No interference. 
Where it is a-case in which both the Courts in India 
have reached the same conclusion upon questions of 
fact, and a aase in which no reason has been, or 
could be, suggested for a departure by their Lordships 
fromthe course which they normally pursue in such 
circumstances, their Lordships would not interfere 
s 1 : 


— 
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with the concurrent findings on the question of jack. 
NATHU Mat RANGWALA v. GoxaL CHAND 
St å > P C €24 
Pro-note—Pro-note representing unpatd purchase 
money— Merè endorsement, whether carries vendor's 

lwn with it. 5 

Quaere.—Whether mere endorsement of a promis- 
scry note which represents unpaid purcgawe money 
carries with it the security in the shape of the verdor’s 
lien. VARADARAJA PERUMAL PILLAI v. PALANIMUTHO 
GOUNDAN i i Mad. 559 
Provincial Insclvency Act (V of 1920), s. 

9 (1) (b)—Husband’s liability for deferred dower 

es debt, 

‘lhe husband’s liability under the Muhammadan 
Law for the deferred dower of his wifeis a “debt” 
withinethe meaning cf s 9 (1) (b), Prov. Insol. Act ard 
can, therefore, be the basis for an insolvency petition. 
BIBIJANBI V, ABBAS ALI Nag. TOG 

* s. 54—Fraudulent sreference—W hether 
burden of roof has beencorrectly laid or not by 
. lower Appellate Couft, is question of law. 

The finding ofthe lower Appellate Court on the 
question of fraudulent preference would crdinarily 
be one of fact and outside the province of the High 
Court sitting in seconé@ appeal, but whether the 
burden of proof las been correctly laid or rotis a 
question of law which can be considered in second ap- 
peal, RAMGULZARILAL ©. BHANDPRASAD Nag. 527 
——— S. Ml —Onus of proof—Transfer of all 170- 

perty by insolvent on eve of insolvency in favour 

of relative,in respect of old debts—Other acts of 
preference in favour of other credttors—Onus to 
prove that transfers were not fraudulent shifts on 
to transferee. 
. Although the onus to prove that the transfer is 
fraudulent is initially the person applying for 
annulment, yet where the evidence shows that with 
the exception ofa smal! residential house, the insol- 
vent-transferred all his property on the eve of bank- 
ruptcy and thetransfers are in respect of the old debts 
and are made in favour ofa relation and there is 
evidence of other acts of preference in favgur of other 
creditor committed by the debtor shortly betore or after 
the transaction impugned, these circumstances are quite 
sufficient to shift the onus of proofon to the transferees, 
RAMGULZARILAL v. BHANUPRASAD Nag. 527 
—~—— Se 54—Surrender, if transfer—Transfer 
of his village share by insolvent by sale of pro- 
prietary Tight and surrender of occupancy tights 

— 5. 54 operates on surrender deed. 

A surrender is certainly a transfer of an interest in 
prorerty. Where the insolvent has tried to transfer 
the whole of his village share by the device of -doing 
it in two stages; (a) by selling the proprietary rights 
and (b) by surrendering the occupancy rights, the 
whole transaction has to be taken together and amounts 
to one complete transfer ‘of the whole of the village 
shareand the deed of surrender is operated bys. 54. 
RAMGULZARILAL v. BHANUPRASAD Nag. 527 
=——— s.69(c). See Provincial Insolvency Act, 

1920, 5. 79 ; 39 

ss. 75, 69 (e)—S. 75, interpretation of — 

Creditor or Recewer, when has right of appeal 

under s. 75—Refusal to prosecute insolvent under 

8. 69 (c)—Creditor or Receiver, if aggrieved—W ke- 

ther can appeal. 

The word “aggrieved” in s. 75, Prov. Insol. Act 
qualifies all the classes of persons presiously men- 
tioned in the sentence and therefore neither a creditor 
nor the Receiver has any right of appeal under s. 75 
unless aggrieved and inasmuch as neither the creditor 
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nor the Receiver has any 1ight to demand the prose- 
cution ®f the insolvent. they cannot be saki to be 
aggrieved by an order iefusing to prosecute the insol- 
vent under s. 69 (e). Hence they bave ro right of 
appeal against thatorder under s. 75. AcHHR& nam v., 
PADAM PARSHAD Lah. 398 
Provincial Small Cause Courts (Act IX of 

1887), S. 15. See Provincial Small Cause Courts 

Act, 1887, Art. 39 (b) (7) 365 
— —, 8-17 (1) Proviso (as amended by 

Act (IX of 1935)- Application to set aside ex 

parte decree—Giving of security—Pricr applica- 

tion, if necessary—Eaxtension of time—Jurisdic- 
tion of Courtto grant, cither for making deposit 
‘or filing of s.curity. : 

Under the amended provis> to s. 17 (1), Prov. Small 
Cause Courts Act the applicant for setting aside the 
&: partè decree must at the time of making his ap- 
plication either deposit the decretal amount or give 
security for the same asdirected by the Court upon a 
frevious application made by him in that behalf. The 
proviso clearly predicates the existence of an applica- 
tion to be madegby an applicant, who is not prepared 
to deposit the decrgtal amount in cash to ask for the 
filing ofa security as a substitute therefor. Where, 
however, the applicant is prepared to dep:sit the dec- 


e retal amount in cash, he shall do so at the time of 


preserting his application for setting aside the ex parte 
decree. Where forsome reason or other he is not pre- 
pared to dezosit the decretal amount in cash, he must 
tite an application pricr to his application for setting 
aside the ex p rte decree tothe effect that he would 
desire to give security for the performance of the 
decree and must obtain direction of the Court before- 
hand. Whatever doubt may have existed before the 
intreductionof the amended proviso to s.17 (1) as 
regards the power of the Court to extend the time for 
depositing the money or the furnishing of the security, 
it is now yuite clear that the mandatory nature of 
the amended proviso leaves no room for doubt that 
the Court has no jurisdiction to grant any extension of 
time either for making the deposit or for the filing of 
the security. JAGANNATH PERSHAD V. SUKHDEO FRASAD 
Oudh 108 | 

——— Art. 35 (b), (j), s. 15—Suzt for dama- 
ges for wrongful seizure of cattle and their ub- 
sequent impounding, by servant of defendant— - 

Suit, if can be filed in Small Cause Court— Seizure 

by servant—Liability of master. 

The word “arrest js a technical term andit is 
used in telation tothe arrest ofa person. Whenan. 
animal is taken possession of, the technical term is 
seizure and not arrest. The word *'arrest” in Art. 35 
(b), Prov. Small Cause Courts Act, does not apply to the 
seizure of animals. 

So far asthe words ‘restraint’? and “confinement” 
are concerned, they also relate to well-known heads ` 
of tort. Actions for wrongful confinement do not 
include the confinement of animals. Ii an animal is 
seized it is placed onthe same footing as any other 
propeity ard the action in tort becomes therefter for 
conversion and not for wrongful confinement. Con- 
sequently Art. 35(b) has no application to a case of 
a wrongful seizure cf cettle with their subsequent 
impounding. 

Tke concluding words in cl. (j) of Art. 30 are “im- 
proper execution of any distress, search or legal pro- 


cess’, It isclear from this that the clause is refer- 
ring to the execution of legal processes as understood 
in India. Where the cattle are not taken “as a 


pledge” nor are they taken ‘‘for the recovery ofrent”’, 
their ‘se?zure cannot amount to distress either within 
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the meaning of the English Law or within Art 35 (D. ° 


Hence a suit for damages for wrongful seizure and 
impounglipg of cattle bya servant is maintaivable in 
Court mall Causes 
In an action of this type, express authority of the 
master fs not necessary. All that is required is that 
the servant should have been acting within the appa- 
rent scope of his authority andin the course of his 
employment. When he seizes the cattle, he is doing 
that for which he had been employed. If he happens 
to exceed his authority that would not make his 
action any the less in the course of his employment. 
Then as regards the scope of his authority, when he 
seizes the cattle for thatvery purpose, he is clearly 
acting within theapparent scope of his authority, and 
that is all that is necessary. BABULAL v. KIgSHANSINGH 
Nag 365 
——— Sch. I, Art. 41—Suzt for contribution 
—Co-sharers jointly liable for rent. to“ supersor. 
proprietor —Plaintiff co-sharer paying his share 
—Balance recovered from him by suit—Plaintiff 
filing suit against other co-sharers ‘for recdvary 
of their shares of rent—Suit, if one for contri- 
bution or re-imbursement—Suit, whether cognizabie 
by Small Cause Court. ` 
Where all the co-sharers were jointly liable to pay 
the rent to the superior proprietor, and it was found 
that the plaintiff co-sharer had previously paid the, 
amount which was due from him in respect only of 
his share and that the amount which was subsequently 
recovered from him by suit was due only from the 
other co-sharers on a consideration of their separate 
interests in the land and the plaintiff sued the other 
co-sharers for recovery of the money paid by him in 
respect of their shares of the rent : 
eld, that it was immaterial that the separate share 
- of the plaintiff had been paid by him to the superior 
proprietor before he was sued by the latter for the 
balance. It was not the case that the plaintiff was 
no longer liable to the superior proprietor after pay- 
ment of his individual share. The liability was a 
joint liability and he remained liable for the balance 
even after payment of his owp share. Consequently 
a suit of this kind was not a suit for re-imbursenent 
but a suit for contribution. The suit was not there- 
fore cognizable by Small Cause Court under Art. 41, 


Sch. II, Prov. Small Cause Courts Act. Suro SARAN 
v. SUKHRANI Oudh 498 
Punjab Alienation of Land (Second 


Amendment) Act (X of 1938)—Government 

of India Act, 1935, (25 £ 26 Geo. V, Ch 42), ss. 292, 

293, 298—Punjab Act(X of 1933), if ultra vires 

under s. 292 

The Punjab Alienation of Land (Second Amendment) 
Acteis not ultra vires of the Punjib Legislature on 
the ground that it offends against s. 292, Govt. of 
India Act. PUNJAB “ROVINGE v, DAULAT SINGH 

Lah. i7FB 

———— The Act is intra vires qua sales and mort- 

gages of agricultural land effected after com- 

mencement of Act—But itis ultra vires qua trans- 
actions effected before pussing of Act. 

The pith and substance of the Punjab Alienation of 
Land (Second ` Amendment) Act was to penalise certain 
transactions resulting in the acquiring of a beneficial 
interest in land by cartain persons on the ground of 
descent alone, und, it cannot be really contended that 
it was the nature of the transaction which was at- 
tacked by the present amending Act. The Act would 
offend against s. 2908 (1) because by it the beneficial 
interest acquired or held by certain persons was ex- 
tinguished by means of this Act. The Act is there- 
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e è e 
fore invalid and is not saved by the provisions of 
a. %98 (2) Ca) quasalesor mortgages which had been 
effected before the commencement of this Act, The 
Punjab Act X of 1938, ip intra wires gua sales or 
mortgages of agricultural land effected by agricultu- 
rists in favour of agriculturists who are benamidars 
for non-agriculturists after the commencement ofthis 
Act, thagis, from June 1, 1939 ; but it is ultra vires 
qua trans@tions affecting rights in agricultural land 
whether sales or mortgages effected before the passing 
of the Act or with respect to transactions which are 
not saleg or mortgages of agricultural land efiected 
either before or after A oaea onr of this Act. 
AB PrOVvINOE v., DAULAT SINGH ‘ 
at Lah. 17 FB 
Punjab Land Revenue Act (XVII of 1887), 

s. 117—Question of title raised in partition pro- 

ceedings ~Revenue officer must follow procadure in 

s. 117—Revenue officer expressing opinion on 

question of title in summary manner—Whether 

bars cognizance of question by Civil Court. 

The question whether thee plaintiffs are exclusive 
owners of the land is one of “title”, and where it has 
been raised before the revenue officer in the course of 
partition proceedings that officer should follow the 
procedure prescribed ins. 117, Land Revenue Act. 
He should either constitute himself intoa Civil Court 
and try the question in accordance with the procedure 
laid down in sub-s. (2) of s. 117, or he should stay 
the partition proceedings and refer thé parties to have 
this question also determined by a @ivil Court. If, 
instead of adopting either of these courses, he, in a 
summary manner, expresses the opinion that the 
objectors have failed to establish their title, his find- 
ing cannot bar the ane of the aes by 

ivil Courts. JWALA SINGH V. JAGDISH SINGH 
oie . Lah. 244 
Punjab Limitation (Custom) Act (I of 

1920), Art. 1—Applicability of, to sutts against 

subsequent transferees—Limitation applicable in 

such cases--Time, when begins to run. 

Article 1, Punjab Lim. (Custom) Act is obviously in- 
tended to apply only to suits brought bya reversioner 
against te original alieno» and not to suits against 
subsequent transferees. A claim against the subse- 
quent transferees is governed by Art. 120, Lim. Act, 
1901, and the time begins to run only from the dite of 
the subsequent transfer. SANTI v. MURTU 

Lah. 592 

Punjab Relief of Indebtedness Act (VII 

of 1984), s.5(4)—Power of Court to reduce 
interest below 12 per cent. per annum. 

Under s. 5 (4), Punjab Relief of Indebtedness Act, 
the Court has power to reduce interest below 12 rer 
cent. per annum, if the circumstances of the case 
justify a lower rate being allowed. JIWAN Dass on 
RAKHMAT DIN Lah. 157 
Punjab Tenancy, Act (XVI of 1887), s. 77 

(3)—Suit not disputing question whether particular 

‘hag’ is village cess but merely seeking decision as 

to plaintiff's liability to pay it, 13 triable exclusive- 

ly by Revenue Court. or 

Where asuit is clearly one which is not brought to 
dispute the question as to whether a particular “haq” 
is or is not avillage cess but is one which is brought 
with a view to having a decision given as to whether 
the plaintiff individually is liable to pay that tax, it is 
triable exclusively by the Revenue Court. QAMAR Din 
SAADUDDIN v. Lt: K. S. ABDUL HAMID KHAN 

oes Pesh.540 
S., 77 (3)-—Whether person can bring sutt 
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in Revenue Court for deglagation that he is not ® against him by a creditor ofthe estate. The Receiver 


liable to pay village cess. 

Quaere.— It is doubtful whether a person can biting 
a suit for declaration in the Revenue Court, that he 
is not liable to pays a village case. It appears to be 
contemplated by the Legislature that the plaintiff's 
remedy in such a case is limited to defence in gn 
action brought by the village proprietor who is suing 
for such cesses. QAMAR DINSAADUDDIN v. Lr. K.S. 
ABDUL HAMID KHAN @2sh. 540 
———— S, 1141—Agreement under s. 111 limited to 

term of settlement cannot’ persist, through later 

settlement unless renewed. œ 

An agreement under s. 111, Punjab Ten. Act, ex- 
rressly limited to the term of the settlement, exhausts 
itself on the termination of the settlement and cannot 
be held to persist through a later settlement in which 
the agreement was not renewed. CHATTAR SINGH uw. 
SHUGNP Lah. 519 


Railways Act (IX of 1890), s.3 (7)~ Cabin-. 


man, tf railway servant. 

A cabinman is a railway servant within the meaning 
of s. 3 (7) Railways Act MOoTIRAM CHANDIRAM v. Ex- 
PEROR Sind 833 
———— 5., i12as amended by Burma Act 

(XVIII of 1939) -— Sentence of whipping in 

default of payment of fine imposed under s. 112, 

legality of. : 
_.. Burma Act XVIII of 1939 must be read as enacting 
only that a substantive sentence of whipping may be 
imposed wherethe person convicted is unable to pay 
a fine. Hence®a sentence of whipping in default of 

yment of a fine imposed under s 112, Railways Act, 
is illegal. Toe Kina v. Mauna Tr: Suwe Rang. 4 
s.112—Hffect of Burma Act (XVIII of 

1939) on s. 17, Burma Prevention of Crime (Young 

Offenders) Act (III of 1930), stated. 

Section 17, Prevention of Crime (Young Offenders) 
Act, must be taken as having been modified by Burma 
Act XVIII of 1939, and can no longer affect the 
punishment to be awarded for offences by juveniles 
under 16 against s. 112, Railways Act. Tur NING v. 
Maune Tin SHWE Rang, 4 
——-—_— 8. 432—Name or address, if must in fact be 

incorrect—S. 132, requimements of. e 

Section 132, Railways Act does not require that either 
the name or the address should be in fact correct. 

Section 132, Railways Act, does not require that both 
the name and address should be believed to be incorrect 
but either the name or address. MOTIRAM CHANDIRAM 
V. EMPEROR Sind 833 
-————S. 137 (3) — Money-lending busin2zss— 

Isolated act of lending, if constitutes money-lending 

business. 

An isolated transaction of inoney-lecding is not 
sufficient to constitute business of money lending so 
e as to contravene the statut.ry provisions of s. 137 (3) 
Railways Act or in agreements executed by the railway 
servants. A person does nos become a money-lender 
merely because he may upon one or several isolated 
occasions lend money to a stranger. There must be 
more than occasional and disconnected loans. There 
must be a business of money-lending, and the word 
“business” imports the notion of system, repetition and 
continuity. Ram Larv. Ram Din KILEDAR All. 695 
Receiver —Administration suit—Receiver appoint- 

ed—Suit against Receiver on money claim by credi- 

tor of estate—Application by.Receiu®r for leave to 
defend and future directions—Proper procedure 

and directions. . 

In afsuit on administration of an estate a Receiver 
was appointed, A suit was instituted on a money claim 





obtained leave to defend this suit and further applied 
to the Court trying the administration suit for future 
directions with regard to hiz conduct in the editor's 
suit: 

Held, that the application for leave todefend should 
be made renewable as soon as occasions shguli arise 
anl the directiéns of the Court may be asked for from 
time to time and thata notice of the application to the 
creditor was not essential: 

Held, also that the Receiver was entitled to the 
guidance of the Court which should properly be sought 
but before doing this he should take the written 
opinion of leading Counsel not briefed in the case and 
place it before the Court. In respect of the s2sts cf 
and incidental to obtaining the opinion, the Receiver 
will be indemnified out of tue estate. SYED ABBAS v. 
NAWAB ABID JEHAN BEGUM Cal, 240 

Nn -Appointment of. See Civil Procedure Code, 
* 1908, O. XL, r. 1 503 

Record of Rights—Eniriesin survey or revenue 
rejisters, whether have force of negatwing or 
creating rights. : 

The opinions and decisions of the survey and revenue 
officers as well @s ths entries in the survey records 
have, no legal force as decisions of theGovt. negativ- 
ing or creating rights. NARHARSINGJI [SHVARSINGJI 
V. SECRETARY OF STATE Bom. 640 

e Registration Act (XVI of 1908), s. 17— 

Memorandum signed by mortgagor, not operative 

instrument and not containing conditions but merely 

record of title deeds deposited —No registration 
necessary. 

Where a memorandum signed by the mortgagor is 
not the opsrative instrument and does not contain the 
conditions of the transaction, but is merely a record 
of the title deeds that have been deposited as 
collateral security for the amount verbally agreed to 
be advanced, the memorandum does not require regis- 
tration. Firm BISHEN Das-Gosinp RAM V. SAHUKARA 
Bank Lrp., LUDHIANA Lah. 343 

s. 17 (2) (wi)—Suit by mortgagee for 
recovery of certain amount as interest—Suit dis- 
missed—On appeal Parties entering into compromise. 
whereby mortgagor agreeing to give possession of 
mortgaged land to mortgagee—Favrlure to deliver 
posszsston—Mortgagee suing for pssession—Cor- 
promise, held required registration. 

A mortgages institutel a suit for recovery of a 
certain amount as interest. The suit was dismissed 
by the trial Court, but a compromise was effected on 
appeal. By virtue of the coxmpromis3, the order of the 
dismissal of the suit was maintained but the defen- 
dant agreed to give possession of the mortgaged land 
tothe plaintiff. Tne defendant, however, failed to 
deliver possession of the land to the plaintiff aczoPding 
to this compromise and thereupon the plaictifi in- 
stituted a suit for possession of the land on the basis 
of the compromise: : 

Held, that the previous suit being confine merely 
tothe recovery of money it could not be said by any 
stretch of language that the immovable property whica 
was the subject-matter of the compromise was also 








— 





the previous subject-matter of the suit. Consequently 
the compromise required registration. PARTAP SINGH 
v. ISHAR SINGH Lak. 227 


—.— sS. 17 (2) (gi)—Ezemption contemplcted by, 
due under mortgage— Receipts for payment of 
money other than endorsement on mortgage deed 
must be registered, if they extinguish mortgage. 
The exemption in cl. (xi) of sub-s. (2) of B.. 17, 

Regis. Act, covers any endorsement on a mortgage 
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deed acknowledging payment ‘of the whole or part ° 


of the mortgage money, ‘irrespective of -«whether it 
contains words which expressly or by necessary 
implicgtfon, purport to extinguish the mortgage. But 
as regards other receipts (i. e., receipts other than 
endorsements) for payment of muney dus under & 
mortgage, the exemption can be claimed only if they 
do not purport to extinguish the mortgage. NAMAN v. 
HARI SINGH Lah. 581 

S. 23—Original award re-written —It comes 

within mischref of s. 23. 

Where an original award is merely re-writte® by the 
arbitrators then the award comes within the mischief 
of s. 23, Regis. Act, and must be presented for registra- 
tion within four months from the dateof execution. 
UHHATI LAL v. Ram UHARITER BAHU Pat. 87 
———-5. 28—Property existing within registering 

officer’s yurisdiction intended to be transferred — 

Fatlure of transferee to prove transferor's title do 

such property—Registration, if affected, 

Where the property included in the transfer deed 
actually existed within the jurisdiction of the registey- 
ing officer, and the parties intended to transfer it, the 
registration would not be affected merely because the 
mortgagee or transferee fails to prove®the title of the 
mortgagor or the transferor. ° 

The instrument in suit was executed by A in favour 
of his wife as a pre-nuptial agreement. In the docu- 


ment certain properties situated at town B and other ° 


places were hypothecated to secure the payment of the 
stipulated amount. The instrument was registered at 
B and it was subsequently found as fact that the 
wife failed to prove the title of A in the property at 
town B though he had title to other property included 
in the deed: l 

Held, that as the parties considered that A was 
owner of the property at B and he wanted to mortgage 
it, it could not bs said that A from the beginning did 
not intend to transfer the property. Hence the docu- 
ment in suit was operative. IRSHAD ALI v. NADARI 
BEGAM All, 25 
——— S. 49, Proviso—Decree based on award 

which itself was based on compromise—Decree un- 

registered—If can be receivéd in evidence under 

proviso tos, 49. 

The decrees basedon an award which itself was 
based on a compromise and is not registered can be 
received in evidence under the proviso to s. 49 Rezis. 
Act as amended by Act XXI of 1929. Tursa Derr v. 
SURAJ NARAIN Oudh 610 
Religious endowment. See Hindu Law 473 
——— Dedication by user—Burden of proof. 

Were the original right in the land in suit is with 
the proprietary body, burden lies heavy on the party 
who asserts to prove dedication by user of the whole 
area fo the purposes of the shrine. 

That the right of occupation but not the proprietor- 
ship has been dedicated is not an impossible, position 
as ea matter of law: 

Held, on facts after considering the evidence that 
save as regards the samadhs themselves and the langar 
buildings the case of dedication by userin respect of 
houses occupied by sadhus and attached to the udasi- 
shrine known as "Dehri Baba Than Singh” situated in 
the village of Kot Fateh Khan in Attock District of 
the Punjab, failed. GURDWARA PENJA SAHIB ». 
MOHAMMAP Nawaz KHAN PC721 
—-——Hindu or Jain temple—Transfer in favour 

of temple is transfer in favour of idol or manager 

—One of managers, if can filesuit to eject tres- 

passer. 

Whether a Hindu ora Jain temple can or cannot be 


GENERAL INDEX 


‘Religious endowment—coneld.. 


regarded as aguristic persen or legal person, asa matter 
of construction of a document, if a transfer is made 
in favour ofa temple it may be and can be construed 
asa t-ansfer in favour of the idol or a tranmefer in 
favour of the manager c the tempié for the benefit of 
the endowment. Hence one of the managers isen- 
tiled to filea suit to eject a trespasser. MEGHRAJ v. 
DIGAMBAR JAIN MANDIR, PAHLADPUR All. 500 
Religigus Endowments Act (XX of 1863) 

Appr @abilicy of Act to endowment which is not 

public. 4 

The Religious Endowments Act does notapply to an 
endowment which is nota public one. BRAJASUNDER 
DEB v. RAJENDRA NARAYAN BHANJ Deo Pat. 318 
Remand. See Criminal trial š oT 
Res judicata— Two suits by D and V for pre- 

emption, consolidated —D made defendant No, 2 in 

Vs suit which was decreed —Appeal by other 

defendants but not by D—D’s suit dismissed 

Appeal by D, tf incompetent due to his failure to 

appeal from decree in V's suit, ° 

Two pre-emption suits were filed one by D and the 
other by V and they were bworder consolidated. In 
Vs suit D was the 2nd defendant. He raised the 
objection that he had a preferential right. Ths defence 
of D was found against and the suit dečreed. Defen- 
dant No. land defendant No. 3 appealel but D did 
not D’s suit was dismissed. D appealed. It was 
contended that the appeal was incompetent because D’s 
failure to appeal fror the decree in V's snit concluded 
the matter against him: 

Held, that appeal by D against the fismissal of his 
suit was competent. DAMODHAR Narayan KUNBI v. 
NARAYAN GANGAJI MANKAR Nag. 671 
Restitution of Conjugal rights. See Suits 

Valuation Act, 1887, s. 9 6i3 FB 
Riwaj-i-am. See Custom (Punjab) 873 
Sale of Goods Act (111 of 1930), ss. 2 (4), 

53 (1). See Contract œ 437 
Second appeal—Corcurrent finding as to amount 

of loss—Quantum of damages cannot be questioned 

in second appeal, i 

Where the amount of loss suffered bya party has 
been assessed by both the lower Courts at particular 
amount tomuantum of damages is not open to argument 
in second appeal. Mayanpr CHETTIAR v. MADURA 
MUNICIPALITY Mad. 30i 
Goods faith is question of fact. 

Good faith isa question of fact and when the finding 
of the lower Court on this point is amply borne out by 
the facts .and circamstances, it cannot be challenged 
in second app2al. ATMA SINGH v. Gian Das Lah.7i2 
—— Question of faet—Suit properties, whether 

identical with certain other properties is question of 

fact. See Landlord and Tenant—Permanert Ten- 

ancy ; 291 
—__— ——.Question of law or fact—Question whether 

tenancy is p.rmanent. 

The proper effect of a proved fact is a question of 
law and the questicn whether a tenancy is permanent 
or precarious is 8 legal inference from facts ana not 
in itself a question of fact. Hence ths finding that the 
tenants had the status of permanent tenants is not 
binding on the Judge of the Court in second appeal. 
Ram Lan SAHU v. Brat ZOHRA Pat. 583 
Set-off. See Civil Procedure Code, 1908, O. VIII, 

r. 6 141 
Settlement record—LHntry in—Value of, 

The entry in the current settlement record carries 
with it a strong presumption of correctness unless it 
is rebutted. BRAJASUNDER DEB v. RAJENDRA NARAYAN 
BEANJ DEO: Pat, 313 
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Sind Courts:‘Act (VIUof 1926), s. 37 (1) as 
amended by Government of India 
(Adaptation of Indian Laws) Order, 
1937) —Karachi Small Cause Courts Act (IV 0f 
1929), s. 14 (b) as amended by Government of I ndia 
(Ad&ptation of Indian Laws) Order, 1937 — Suits 
against Governor-Goneral of India in Council for 
recovery of certain sum alleged to have been over- 
. charged by State Railway—Suit against Governd?- 

General for recovery of certain expenses incurred 

by plaintiff in clearing and ae lah heed goods 

imported by Dir.ctor Genenal, Indian Stores 

Department for a State Raikway—Such suits are 

excluded from jurisdiction of Smali Cause Court 

by s. 37, Sind Courts Act (VIT of 1926), and s. 14, 

Karachi Small Cause Courts Act (IV of 1929). 

A Govt. railway is carried on and adminisfered 
under the authority of the Govt. of India and every 
act done in the working of such a railway isan act 
done bg the authority of the Govt. of India. No dis- 
tinction can be drawn between suits against a Govt. 
railway arising out of ordinary contractual relations 
and sits relating to acts done by railway official 
under the authority of the Governor-General of India 
in Council. = 

Hence in a suit filed against the Governor-General 
of India in Council for the recovery of certain amount 
alleged to have been overcharged by the State 
Railway authcrities on a. consignment consigned to 
the plaintiff is asuit of the description falling under 
el, (1) of s. 82, Bombay Civil Courts Act of 1869, 
and s. 37, Sind Courts Act of 1926, and is, therefore, 
excepted fron the jurisdiction of the Small Cause 
Court., Such a suit is also clearly excluded from the 
jurisdiction of the Karachi Smal! Cause Court by s. 14, 
Karachi Small Cause Courts Act of 1929 as amended. 

Similarly a suit filed against the Governor-General 
of India in Council for the recovery of certain sum 
alleged to be certain expenses incurred by tho plaint- 
iffs in clearing and forwarding two crates containing 
transformers imported by*the Director General, Indian 
Stores Department, for the North-Western Railway 
(State Railway) is also excluded from the jurisdiction 
of the Small Cause Court by the above two provisions. 
THAKURDAS NARUMAL V. GOVERNOR-GENERAL 

Sind 556 
____-s.37(1) as amended by Govern- 
ment of India (Adaptation of Indian 

Laws) Order 1937—S. 37 (1), if requires any 

enquiry to be made into real substance of plaint- 

aff’s claim. 

There is no indication in the wording of cl. (1) of 
s. 32, Bom. Civil Courts Act ands. 37, Siad Courts 
Act, that any inquiry should be made into the real 
substanes of the plaintiff's claim. THAKURDAS NARU- 
MAL V. GOVERNOR-GENERAL Sind 556 
Sind Frontier Regulations (III of 1892), 

ss. 8, 12, 13—S. 8 governs ss. 12 and 13. 

Any offence of any kind cannot be withdrawa from 
a Court of Session and referred t> a ‘‘ouncil of Eldars. 
Section 8 of the Regulations is a governing section 89 
fay ass3. 12 and 13 are concerned. EMPEROR V. SHEROO 

Sind 14 
s. 13 (2). See Criminal Procedure Code, 

1868, s. 439 14 
Specific Relief Act (Iof 1877), 5. 12 See 

Specific Relief Act, 1877, s. 21 860 
ss. 21, 12 — Hire purchase agreement 
between A and B—Articles to remain A’s property 
till payment of all instalments -B entitled to 
return articles at any time in good working order 
provided all instalments due were paid —A entitled 
to take possession on default of payment of instal- 
ment and to recover instalments due and costs of 








INDIAN CASES 


[1941 
Specific ReliefeAct—contd. 


putting articlesin orden—B instead of returning 

articles himself asking A to take them back—A 

asking for time and subsequently refusing, £ take 
them back as not bzing in working order—Suit by 

A for recovery of all instalments due up to date of 

suit and for declaration of B's liability “for re- 

maining instalments — Suit held one fer specific 
performance and could not bz decreed—A’s lelter 
asking for timeto take back articles held amounted 
to novation of agreement as to B’s liability to 
return articles. 
_ Certain articles were sold by A to B in pursuance 
of a hire purchase agreement between them under 
which the articles were to remain property of A until 
the payment of all the instalments of the purchase 
prics. B was entitled to return the articles in good 
working order at any time, provided that all amounts 
due under the instalments were duly paid. In default 
of payment of any instalment A was entitled to take 
possession of the articles and also to recover the amount 
due under the instalment and the cost of putting them 
ie 8rder. The parties fell out subsequently and B 
instead of returning the articles himself under the 
terms of the agreement requested A by a letter to 
take back the article, A instead of ignoring this letter 
as not being a proper compliance with ths terms of 
the agreement asked for time to take back the articles 
and after getting them examined refused to take them 
back as they were nor found in good working order. 
A sied B for the amount of all the instalments due 
upto the date of the suit and for a declaration that B 
was liable to pay allthe remaiaing instalments as per 
agreement: 

Held, that the suit was a suit for the specific per- 
formance of a contract for the sale of goods and as 
the failure of B to perform his obligations under a 
hire purcha:e agreement for the sale of goods could 
bs adequately compensated in money the contract could 
not be specifically enforce. 

Held, further that A’s letter asking for time to take 
back the article amounted s far as the obligation of B 
to return the goods was concarnel, a novation of the 
agreement. ABDUL BAHAMAN NIZAMI v. MANIKRAM 
FIANUMANBUX BAJAJ Rang. 860 
S,42—Suit for declarattsn—Discretion of 

Court —Decree likely to prove futile and useless 

—Declaration should be refused. x 

Plaintifs brought a suit for declaration that the 
amandments made to the rules of certain British 
Indian Assoziation which wasa registered body, were 
illegal and ultra vires and thatthe members of the 
executive committee of the Association were entitled 
to hold office for a cartain period. The rules and the 
constitution of tha Ass ciation showed thuat even if 
the amendments sought to bs declired illegal and ultra 
vire wore really sə, similar amendments could validly 
ba made under the constitution and the members of the 
executive committee could be unseated: 

Held (Per Ghulam Hasan JJ), that the Court could 
not exercise its discretion in favour of the plaintiff, 
under s. 42 of the Spesific Relief Act asthe decree 
which it might be prepared to grant was likely to 
prove futile and useless. The Association was governed 
by its own rules which were liable tə modification, 
amendment or repeal at any time and any decree pass- 
ed in such a case would therefore be brutum fulmen. 

(Per Agarwal J.)—As it could not be said that 
amendments similar to those complained of, would 
surely be made and the decree would be brutum 
fulmen, the Court could grant the declarations to the 
plaintif. BISHWANATH Saran SINGH v. MUJTABA 
Husain - Oudh 402 
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—- — 8.47—Plaintiff's suit for declarutton that 
he is owner of certain properties, without alarming 
reli that sale deed executed by him in favour of 
defendant and in fraud of creditors 1s nominal 
and iheffective, if maintainable. 

Plaintiffeis extitled tothe relief of declaration that 
he is the owner of certain properties without claiming 
a relief that the sale deed executed by him in respect 
of the properties and in fraud of creditors in favour of 
defendants be declared nominal and ineffective. The 
whole transaction of sale is unreal and may be regard-, 
ed as nothing. There is nothing to set aside. What 
the plaintiff has got to ask for, 18 a declaration that 
the property is his. In order to get that declaration 
he bas got to prove that he has retracted his steps 
in time, For that he has got to establish that the 
unreal nature of this transaction has never ceased. 
That will be the problem that be will be fated with 
when it comes to the merits in the case. ONKARSINGH 
%, SHRIKISHAN RADHAKISHAN Nag. 847 
Stamp Act (II of 1899), s. 2 (5)—Whefher 

document amounts to “ bond” ~—Tesis, 

Per Verma and Mulla, JJ.—In deqjding the ques- 
tion whether a certain instruinent does or does not 
fall within the purview of “bond?” “as defined by s. 2 (5) 
of the Stamp Act the instrument must be considered 
as a whole and itis not permissible to divide it into 
several parts and then to assign each one of such 
parts to some other article of Sch. I ofthe Act. L. H. 
BUGAR Faotory, PILIBHIT v. MOTI All. 791 FB 
s. 2 (5), Sch. I, Arts. 15, 41, 5, 

Exemption (a)—Deed—Agriculturist executant 

hypothecating sugarcane field to factory, promising 

to sell crop and taking Rs. 35 as advance—Hazecu- 
tant to take further sums from creditor aggregate 
` whereof would come to Rs. 100—Sugarcane price 
to be allowed a set off against mutaleba afcresaid 

—LHzecutant undertaking to pay mutaleba, tf any 

found due by him--Deed bearing two anna siamp 

and attested by witnesses but not registered — 

Document held “bond” within s. 2 (5)—instrument 

was mortgage and agreement to sell sugarcane crop 

—Amount secured was Rs. 100 and net Rs. 135— 

Document held sufficiently stamped. 

The material part of the document executed by an 
agriculturist ran as under: “I, the executant, by 
hypothecating for the year 1344 F. the sugarcane 
fields of eight kham btghas, bounded and specified 
as below and situate in Mauza Beri Khera, Vargana 
Pilibhit, district Pilibhit, which I had cultivated and 
produced, have taken, by promising to esell the said 
Bugarcanes, a sum ofks. 35 in cash,as a peshgi 
(advance-money) on an interest payable at the rate 
of 2 pies per rupee per mensem from Sugar Factories 
Ltd., Pilibhit, thr.ugh the Mufaslis Cane Office; 
and that for such sums as I willtake io future I 
shall abide by the following terms......... ” One of the 
terms was, “that, whenever a necessity will dictate I, 
the .executant, shall in addition to the zar t-peshgt 
aforesaid, continue to take under receipts, further 
sums from the said creditor, the aggregute amount 
whereof will come to Ks. 100 ard all the sugatcanes 
shall stand hypothecated for the entire mutaleba, 
aforesaid and the price cf the sugarcanes supplied 
wili be allowed. a set-off ugsinst the mutuleba 
re-zar-i peshgi, and receipts aforesaid, and the in- 
terests thereon, which under this contract, is payable 
by me up to the time of supply of the sugarcanes, that 
if, after the mutal.ba aforesaid, has been set-off, a 
surplus amount, payable to me by the said creditor 
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on account of price of sugarcanes, be found to have, 


accumulated, 1, the executant, shall, on demand, take 


` 


e d S 


GENERAL INDËX 


e Stamp Act —contd,. 


i 
lxx1 


it interest-free; and that I shall pay up the mutaleba, . 
ifany, found due by metothe said creditor when the 
accounts will be squared after the end of the wrk, in 
the karkhana. and in c#e of default I shall pay an 
interest thereon at the rate of 2 pies "per rupee . . 
That J. the executant, shall, after (enforcement of) 
this contract no longer have any proprietary right of 
any kinds jp the hypothecated sugareanes, referred to 
above.” The instrument bore a stamp of two annas, 
was signed by the executant and was attested by 
witnesses. It was however, not registered: 

Held, (4) per Full Bench, Verma and Mulla, Jd., 
contra).—That the document was sufficiently, stamped; 

(iz) (Per Full Bench), that the document was a 
mortgage of and agreement to sell sugarcane crop; 

(44) (Per Full Bench, Verma and Mulla, JJ., dis- 
senting), that the amount secured under the dacument 
was Rs. 100 and not Rs. 135; 

(iv) (Per Full Bench, Bajpai and Dar. JJ., contra), 
that the document wasa bond withia the meaifing of 
s. 2(5), Stamp Act. I. H. SUGAR FACTORY, PILIBHIT 


v. Morr — ; All. 791 FB 
———— sS. 2 (22) — Negotiable Instruments Act 
(XXVI of 1881), ss. 4, 5— Document, whether 


acknowledgment or promissory note, how decided— 

ar held promtssosy note within meaning of 

s, 2 (22). 

It isa question of fact in each case whether a par- 
ticular document isto be regarded as an. ackoow- 
ledgment or promise, and in order $œ deside this 
question the primary intention of the parties and what 
were toe real characteristics of the document will 
have to be looked to. 

Certain sale transactions hai taken place in the year 
1930, the last of which a cash transaction was in 
1931. In 1933, the partics met, and having examined 
the accounts cams to the conclusion that Rs. 1,781 
was due from the defendafts to the plaintiff and a 
document was executed on that day by the defendants 
in favour of the plaintiff who was described as 
Hanuman Glass Works. The document bore a stamp 
of annas 3-6, It ranas follows “whereas with regard to 
glass of Hanuman Glass Works account is due from us 
we, therefére, acknowledge and promise to pay on demand 
Rs. 1,781 with interest at 2 per cent. par mensem:”’ 

Held, (2) that the document was a promissory note 
anda reference in the document to payment of inter- 
est and a reference that under accounts the sum which 
was acknowledged wasdue were not vital matters in 
the document. The surrounding circumstances also 
favoured tha conclusion that the document was 
regarded by the parties as a promissory note. 

(tz) that the reference in the document to accounts 
was With a view to state the consideration of tbe pro- 
missory note and such a statement of consideration did 
not make the liability in the promissory note a con- 
tingent one, nor did it make tle instrument any the 
less a promissory ncte; 

(iit) that the description given ofthe payee in the 
promissory note was sufficient for the purposes of 
identification within the meaning ofs. 5, Negotiable 
Tnstrurrents Act. SUSHIL CHANDER CHATURVEDI V. 
WALI ULLAH All. 60 
—-——_ S. 2 (22)— Neg tiable Instruments Act 

(XXVI of 1881), ss 4, č—Test to decide whether 

document ìs promissory note—Document containing 

promise to pay on contingency, if pro-note. 

In deciding whether a document is a promissory note 
the main question is, to consider not whether the 
instrument is negotiable or not, though ordinarily 
negotiability of an instrument is a good test to deter- 
mine whether a document is a promissory note or not: 
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Stamp Act—concld.. , , : 
: but to consider whether in substance and in primary 
intention of the parties the document wasor was not 
a promissory note and whether it contained necessary 
recitals or whether it was intênded to record a difer- 
ent kind of transaction altogether. According to the 
plaie language of s. 2 (22, Stamp Act and a. 4, 
Negotiable Instrument Act it is obvious that a docu- 
ment which contains a promise to ray ong@ contin- 
gency will not be treated asa promissory note for the 
purposes of the Negotiable InStruments Act lout it 
may be regarded a3 such for the purposes of Stamp 
Act. SUSHIL CHANDER CHATURVEDI Vv, WALI ULLAH 
ieee All, GO 
—«——Sch. I, Art. 5 Exemption (a)— 

Exemption (a), Art. 0-Agreemenét for sale of goods 

or merchandise, whether exempt when instrument 

embodying agreement evidences other transactions. 

Per Full Bench, Verma and Mulla, JJ. contra.— 
The word “exclusively’’ in Exemption («), Art. 5, 
seh, 1, Stamp Act, governe the phrase “the sale of 
goods or merchandise. y Consequently an agreemens 
or memorandum of agreement for or relating to the 
sale of goods ov merchandise is exempt from stamp 
duty even though the instrument embodying the agee- 
ment evidences certain other transactions also, L. E. 
DUGAR FACTORY, PILIBHIT 2. MOTI All. 791 EB 

—Sch.1, Art. 15. See U. P. Agriculturists’ 

- Relief Act, 1924, s. 40 5 791 EB 

pene Ss Art, 15—Instrument constituting 

bond —Othe® portions of instrument falling under 

othey articles of Sch, I—Art. 15,i7 applies to 
portion constituitng bond. 

Per Verma and Mulla, JJ., Bajpai and Dar, Jd., 
conira. — Article 15, Stamp Act applies to that portion 
of the instrument which does not amount toa “bond” 
and to which that article would be otherwise &ppli- 
cable, even if any portign of the instrument comes 
within any Article ot Sch. I, Stamp Act, cther than 
Art. 15 which escludes only such instruments as ara 
covered by any one of the categories of bonds men- 
tioned in the note appended to that article, viz., 
Administration bond, Bottomry bond, Custom bond, 
Indemnity bond, Respqndentia bond ang Security 
bond. Article 15, cannot therefore be gid to be a 
residuary article in the sense that it cannot apply so 
long asthe instrument to which it is sought to be 
applied falls under any one of the other articles in 
Sch. I. L.H.Suaar FACTORY, PILIBHIT v. Morr 


All. T91 FB 

Subrogation. See Mortgage 423 

Suits Valuation Act (VII of 1887), s.s. 

See Suits Valuation Act, 1887 s. 9 613 FB 

SS. 9, S—Kestitution of conjugal rights, 

sutt for— Which Court has jurisdiction to entertain 
such suit. 

A Court, other than the District Court, or the Sub- 
Divisional Court or the Assistant District Court the 
jurisdiction of wbich has been extended by Govt. to 
suits or original proceedings without restriction as Te- 
gards the value, has jurisdic.ion to hear and determine 
a suit for restitution of conjugal rights provided the 
valuation placed upon the suit by the plaintif in his 
plaint gives the Court jurisdiction. Kurm RAJ v. 
Dura Rung 618 FB 
SS. 9, 8 — Suti for restitution of conjugul 
rights—Value for Jurisdiction and court-fee— 

Applicability of s.8 to such suit. 

Section 8, Suits Valuation Act hasno application to 
a suit for restitution of conjugal rights. In such a 
suit, therefore, the value as determinable for the com- 
putation of court-fees and the value for the purpose 3 
of jurisdiction are not necessarily the same. 
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In a suit for restitution of conjugal rights the 
plaintiff hay, for the purposes of jurisdiction pyt any 
value he likes on the relief sought and thus detérmine 
the Court in which the suit isto be instituted, pro- 
vided that the valuation is made bona fide and not in 
order to effect’ an improper purpose. Kuta Ras v. 
DURGI Rang. 613 FB 


Surety bond—Continuing guarantee—Considera- 
tion whether bond constitutes continuing guarantee 
—Helf that mortgage was continuing security. 

” In deciding whether a surety bond provides a cor- 

tinuing guarantee, the whole of the surrounding cir- 

cumstances must be taken into consideration unless 
the wording of the guarantee is such that the Court is 
precluded from taking anything else into consideration. 

For the purpose of his business, af opened a current 
aecount with the Bank andit was arranged that he 
should be allowed to overdraw it at any one time to 
the extent of Rs. 18,000 provided that M's wife deposit- 
ed With the “Bank the title deeds of 2 house belonging 
to her as security for the overdraft. The wife was to 
be the surety for her husband for this amount and to 
furnish security’ The wife deposited the title deeis 
with the Bank on thi$ footing. At the stage when the 

overdraft stood at a little less than Rs. 18,000, M 


. wanted further finance and the Bank agreed to allow 


him to overdraw tothe extent of Rs. 20,000, provided 
thet his wife executed a legel mortgage in respect of 
the house. The wife was agreeable to thiscourss and 
she executed a legal mortgage in favour of the Bank 
for Rs. 25,000. The banking account was placed on 
no different basis when the limit ofthe overdraft was 
increassi to Rs. 25,000. The security provided was 
for the total sum of Rs. 25,009 with interest or any 
amount for the time being owing and due to the Bank 
from the wife “on the footing of thess presents,” the 
deed referring specifically to the husband's overdraft: 

Held, that the wording of the mortgage deed oxe- 
cuted by the wife did not preclude the Court inquiring 
whether there was a continuing guarante2. On the 
facts and probabilities, of the case the only conclusion 
consistent with commonsense was thatthe wife gave 
this mortgage as @ continuing security for her hus- 
band’s liability on his overdraft account, limiting of 
course her own liability ts the amount stated in whe 
mortgage deed. NeDUNGADI Bank LTD V. DORAIKANNU 


AMMAL Mad, 408 
Tender. Sce Transfer of Property Act, 1882, s. ee n 


Tenure—Permanent tenancy — Tenant executing 
rent deeds for Specified periods and admitting his 
liability to enhancement of rent—Tenancy is no 
longer permanent. ü 
Even ifthe tenancy isat its inception 2 permanent 

tenancy, it becomes no longer a permanant tenancy if 

the tenant or his predecessor-in-title executes rent 
deeds for specified periods of time and admits his 
liability to ejactment and enhancement of rent. SURAJ 

BHAN v. ABDUL KHALIQ Lah. 291 


Terminal tax—Nagpur Munictpality— Terminal 
Tax Rules, r.3—Hard drawn bare copper wire 
imported by rail, whether liable to be assessed 
under serial No. 5 or No. 7 of terminal tax 
Schedule. 
lf an article is imported by rail if must fall under 

the first part of r. 3 of Nagpur Municipality Rules 

which refers specifically to railway consignments. 

Hence the hard drawn bare copper wire imported to 

Nagpur by rail is liable to be assessed under serial 

No. 9 and not under serial No. 7 of the terminal tax 

schedule in accordance’ with the first part of r. 3 of the 


` e 
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terminal tax rules, NAGPUR ELEOTRIO LIGHT & POWER 
Oo, Lin, v. NAGPUR MUNIOIPAL COMMITTEE 6 
i Nag. 147 
Trade mark—Injringement—Expert opinion of 
persêns acquainted with irade as to whether re- 
semblance in marks is likely to deceive unwary 
purchasers is inadmissible. 

The expərt opinion of persons well acquainted with 
the trade as to whether an alleged resemblance between 
the contrasted marks is or is not calculated to deceive 
the unwary, is inadmissible, and in the absence of 
any direct evidence that the unwarys have been 
deceived itis for the Courf and the Court alone to 
decide whether there is a possibility of deception. Ram 
KUMAR JALAN V. R. J. Woop & Co,Lry, Lah. 834 

Infringement—Test. 

Thə test in cases of infringement of trade mark is 
whether the unwary purchaser is likely to bê decei¥ed 
into purchasing the defendant’s goods as the goods of 
the plaintiffs. Ram Kumar JALAN v. R. J. Woon 4 
Oo. Lrp. ` Lah B84 
—— Passing-off action—Costs in such cases—Use 
_ of plainiiff’s trade mark in tgnomnce and under 

bona fide mistake of law—Plea of acquiescence 

succeeding—Defendant ts entitled to his costs. 

‘Where in a passing-off action a plea of acquiescence 
or abandonment succeeds, especially where the da-e 
fendant has taken the trade mark of another in igno- 
rance and has used it in the mistaken belief, but 
sincerely entertained, that he is acting within the law, 
it would be wrong to deprivehim of his costs. DEYIDAS 
& Co, v. ABBOYEE OHETTY & Co. Mad, 483 
————Passing-off aclion—Plea of acgutescence— 

What must be shown—Delay ` simpliciter, if good 
_ defence, - . : 

To support a plea of acquiescence in a trade mark 
case it must be shown that the plaintiff has stood by 
for a substantial period and thus encouraged the de- 
fendant to expend money in building up a business 
associated with the mark. Delay simpliciter may be 
no defence toa suit for infringement of a trade mark, 
where a trader allows a rival tader to expend money 
over a considerable period in the building up of a 
business with the aid of a mark similar to his own the 
will not be allowed to stop his rival's business. 

No hard and fast rule can be laid down for de- 
ciding when a person has, as the result of inaction, 
lost the right of stopping another using his mark. 
Each case must depend on its own circumstances, 
but obviously a person ‘cannot be allowed to stand by 
indefinitely without suffering the consequence, 

` Held, on facts that the plaintiff had lost his right 
ef action against the defendants by reason of his 
acquasscence in the defendants use of the mark com- 
plained of. Dxrviposs & Co. v. ABBoYrE CHETTY & 
Oo. Mad, 433 
Transfer of Property Act (IV of 1882) 
. — Law does not differentiate between legal 

and equitable interest. i 
- The Indian law, certainly sincs the T. P. Act, does 
not differentiate between legal and equitable interests. 
BHUPATI BANERJEE v, Bon BEHARY Roy ‘Cal. 856 
———s. 7—Person having no right to present 

possession, cannot male transfer. 

A person having no right at all to present possession 
cannot make any valid transfer. PADMA KUMARI PATTO 
MAHADEVI v, NANDA PADHAN Pat, 208 
——-— 9S., 8— Sale-deed stating that transferor 
_ owned one anna share by purchase and was also 

a permanent lessee on basis of lease “and that he 

was transferring half his zamindari rights and 

putting transferee in proprietary possegston—No 
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geservation in deed that under-proprietary rights < 

were not transferred — Under-proprietary rights 

held transferred, i b 

The maxim oflaw is®that every man’s grant shall 
be taken by that construction of law which is most 
f8rcible against himself. Unless a different inteation 
is expressed or necessarily implied, a transfer of pro- 
perty pasges forthwith to the transferee all the interest 
which the transferovis then capable of passing iu tha 
property and in the legal incidents thereof. Where the 
transferor statéd in hjs sale-deed that he owned a one 


- anna share by means of purchase and he was also a 


permanéat lessee on the basis of a lease and he was 
transferring half his zamzndari rights and was putting 
the predecessors of the plaintiffs in proprietary possss- 
sion and there was no reservation in this sale-deed 
that the unier-proprietary rights were not’transgerred ; 

Held, that the under-proprietary rights were also 
transferred to the plaintiffs’ predecessors. 

Held, alsothat contemporaneous circumstancés and 
subsequent conduct of the parties were not admissible 
when there was no ambiguity ih the deed and a legal 
construction could be put on it. JOKHU SINGH v. 
AOCHHAIBAR DIN Oudh 242 
——_—§. 52—Attachment Right to property is 

not directly and specifically in question. 
The right to a property cannot be said to be direct- 
ly and specifically,in question, after its attachment 
in execution of a money decree. This would be parti- 


-guiarly so in cases where the attachmeat remains ur- 


disputed by a judgment-debtor or any other,person. 

LANKARAM V. SUNDARAGOPALA AIYAR Mad. 212 

s. 52 — Partition suit~No contest as to 
fractional share of parties—S. 52, if applies. 

An ordinary partition suit where there is no contest 
as to the fractional share of the parties is a suit in 
which their rights to the immovable property are 
directly and specifically in question ands. 52, T. P. 
Act does not apply to sucha cass, BHUPATI BANERJER 
v. Bon BEHARY Roy Cal. 856 
———sS., 53 — Subsequent mortgagee advancing 

money to pay off prior mortgagee whose debt had be- 
come dug and who was pressing for payment—Mort- 
gagee then having no other credttor—Statement by 
subszquent mortgagee in other litigatton that he 
helped mortgagor financially prior to his mortgage 
and latter had trust and confidence in him —In- 
ference against genuineness of mortgage held could 
not be drawn from such statement. 

A mortgagor in order to redeem his mortgage, the 
debt under which hal become payable, and as the 
mortgagee was pressing for payment, raised money by 
mortgaging the same property t) a subsequent mort- 
gageo. At the time of the subsequent mortgage there 
was no other creditor except the two mortgagees, from 
whom the mortgagor could have been anxious to 
protect his property mortgaged. The sibsequent mort- 
gages had made a statement in some other litigation 
between him and the mortgagor, that prior to his mort- 
gage he had helped the mortgagor financially and that 
the mortgagor used to place like many other persons, 
trust and confidence in him; - 

Held, that no inference against the genuineness of 
the mortgage could be drawn irom the mortgagee’s 
statement. BADRI PARSHAD V. SHANTI LAL SETH 
Lah, 275 
s. 55 (4)—Property sold subject to mort- 
gage ~Part of purchase money left with vendee for 
payment toemorigagee—-Default by vendee—Vendee 
alleging payment by him to mortgagee and using 
vendee for recovery of amount left with him— 
Plaintiff must prove alleged payment to mortgagee 
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» 2 e 
—Vendor and purchaser—Sale of property subject 
to mortgage— Part of purchase price left wtth 
vendee for payment to mortgagee—Pre-enptor of 
property depositing amMounof pre-emption decree 
in Court and, withdrawing part for payment to 
moartgagee—Vendee and pre-cmptor boih defaulting 

—Vendor, if has lien over property in hands of 

pre-emptor or his transferee with notice of non- 

payment. -6 

Where the vendor of property ‘sifbject?! to a mortgage 
leaves a part of the purchase money with the vendes 
for payment to the mortgagee aid on default by the 
vendee alleges to have paid the mortgagee himself and 
institutes-a suit against the vendee for the recovery of 
the’aforesaid amount, in order to succeed on his claim, 
it is essential for him to prove the alleged payment to 
the mortgagee, 

The vendor of property subject to a mortgage left 
part ofthe purchase price with the vendee who under- 
took togclear off the mortgage by paying the same to 
the mortgagee. Subsequently a pre-emption suit in 
respect of the same property was decreed and the pre- 
emptor deposited the amount mentioned in the pre- 
sed sae decree but subsequently withdrew a part there- 
of for payment to the mortgagee but neither the vendee 
nor the pre-emptor or his transferee with notice of non- 
payment paid anything to the mortgagee. It was con- 
tended that the title passed tothe pre-emptor on his 
depositing in Court the amount as determined in the 
decree and that he was under no further liability to dis- 
charge any ofjection which the vendee might have 
underteken in the sale-deed or which might have been 
Imposed upon him by operation of law and the unpaid 
vendor's lien was extinguished by the deposit” of 
decretal amount: g ` 
` Held, that the “lien™ was not extinguished by the 
deposit and that the vendor had a subsisting charge for 
the unpaid amount on the psoperty which he was en- 
titled to enforce both against the pre-emptor as well as 
his transferee with notice of non-payment. KEsH0 Dag 





v. JIWAN Lah. 786 
—S. 55 (4) (b). See Civil Procedura Code, 
’ 1908, s. 64 i 547 


—-~— 5. 55 (6) (B—No case pleaded under 
statutory charge but on contractual charge—Lower 
Court trying issue on contractual charge and finding 
agatnst it—In appeal High Court introducing 
charge under 3. 55 (6) (d\—Propriety— Action of 
High Court held unjustified, 

The only case made by tne defendants Nos. 2 and 3 
in their pleadings and the only case that was tried by 
the District Judge was as follows:—that they had 
agreed to buy the lands in suit from the first defendant, 
but that they found thatthe land was inferior and 
that, on their protest and after negotiation, it was agreed 
between them that the sale contract should be cancelled, 
and that they should remain in possession of the lands 
until repayment of the sum of hs, 16,100 already paid 
by them towards the purchase price payable under the 
cancelled contracts, and that they should have a charge 
on the lands for that amount. ‘here was thus no sug- 
gestion of anything buta contractual charge in the 
pleadings or at the trial. The only case submitted to 
the District Judge was a simple one and it was not 
inaccurately described asa case of novation, viz., the 
cancellation of the original contracts of sale and the 
substitution of the new agreement in their place. The 
District Judge found thet the 2nd and 3rd had failed 
to prove the alleged agreement. On their appeal tothe 
High Court, a completely new contention was introduced, 
based on s. 55 6) (b) of the T., P. Act, which was held 
by the Judges to apply to this case, and they varied the 
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decree for possession madé by the District Court, by 
making the grant of possession subject to payment to the 
2nd and 3rd defendants of the balance due to them in 
respect of the purchase price partiy pail by them, after 
taking intoaccount the mesne pro‘its of the lands: 

Held, that the Judges of the High Court, were not 
justified onthe failure of this simple issue, in entertain- 
ing the question of a statutory charge, as owing to its 
absence from the pleadings and ths issues, two impor- 
tant issues of fact, which were essential to its success, 
had not been considered. These two questions were (a) 
whether the defendants Nos, 2and 3 has improperly 
declined to accept delivery of the property, aad (b) 
whether the transferee from the defendant No. 1 prior 
to the amending Act of 1929, had “notice of the pay- 
ment.” Mere possession of the tenants was no notice 
when the transferee did not know to whom the rents 
wege 
defendant No, 1. M. M. R.M. CUHETTIAR Firm v. S. R., 
M.S. L, CHETTIAR FIRM PCS 
ae Frags a 56, 81, 7O—Principles of ss. 56 and 

l apply to N.W. F., Province as principles of 
equity, justice and good conscience. 

Although ss. 5@ and 8l of theT. P. Act do not apply 
to N. W, E. Provinœ their principles are applicable 
as principles of equity, justice and good conscience, 

Equity demands that the mortgagee should not be 

*rermitted to unequally distribute the mortgage money 
on two different propsrties and to reléase one lightly 
and burden the other more than it normally. should be. 
A pro rata share should be recovered from the pro- 
perty which has been proceeded against if the mort- 
gages has released anot‘er property which was also 
liable for the security. ABDUL Qarun Kuan v. TURI 

i | Pesh. 322 
sS.. OS —X advancing money to Y on mortgage 

—Gonsent decree creating charge on same property 
"in favour of Z—Further advance by X to Y secured 

by deed of further charge—Deed incorporating 
provision in first mortgage regarding transfer of 
property to mortgagee by way of security—Instru- 
ment held mortgage and rights of X under it ranked 
in priority to rights® of Z under consent decree. 

X advanced certain amount to Y on mortgage of 
certain properties by way of security. By a subse- 


quent consent decree a charge on the same properties’ 


was created in favour of 4. A afterwards made a 
further advance to Y secured by a deed described as 
a further charge, which provided that all the heredita- 
ments comprised in the first mortgage would he 
security for the payment of the sum advanced under 
the first mortgages as well as the further advance, 
The provision in the first mortgage-deed transferring 
the property to the mortgagee by way of security was 
also incorporated in the deed of further charge: ° 

Held, that the deed of further charge was a transfer 
and therefore a mortgage within the meaning ofs, 58, 
The rights of X under the deed of further charge 
ranked in priority to the rights of Z under the consent 
decree, Buurati BANERJEE v. Bon BEHARY Roy 

Cal. 856 
s. 58 (c), Proviso— Mortgage by con- 
ditional sale and sale with condition of re-purchase 

—Distinction—Effect of proviso—Condition em- 

bodied in document—Transaction, tf necessarily 

mortgage—Tests pointed out. 

Efect ofthe proviso 698. 58 (c), T. P, Act, which 
gives the definition of mortgage by conditional sale, 
is only that a transaction shall not be deemed to bea 
mortgage unless the condition is embodied in the 
document. It does not necessarily follow that if the 
condition is embodied in the document the transaction 


N ~ = 


a2idewhether to the defendants Nos. 2 and 3or to 
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o 
shall be deemed to be a mortgage. The provision for 


re-conveyance, though made at the time of'the execı- 
tion of the deed, is not conclusive on the point. For 
deternfining whether a transaction is an out -and out 
sale or a mortgage by conditional sale, the Court has 
to exanfine the terms of the document in the light of 
the surroanding circumstances and to-ascertain what 
was the true intent‘on of the parties. The period 
during which the property may be re-purchased and 
the adequacy of consideration are some of the tests. 
If the Court comes to the conclusion that the parties 
intended an out aud out sale, then the document cannot 
be construed as a mortgage by conditional sale. If 
the period of time givento tue vender during which 
he can re-purchase is a short one, it does suggest that 
it ig an out and out sale with a right to re-purchass, 
but on the other hand where a long period of time is 
given to the vendor tə re-purchase it does suggest 
that there is no outand out sale at all, but*merely a 
transfer of the property asa security. 

In all cases of mortgage by conditional sale there 
must be an ostensible sale of the property by the Mot- 
gagor and one of the conditions expressly provided 
is thaton default of payment of the, mortgage money 
on a certain date the sale shall become absolute, 
although that effect cannot legally occur in\ the case 
of a mortgage. Consequently inclusion of the pro- 
vision in the deed that if the entire consideration, 
money is not paid by the executant tothe vendees 
before the expiry of the tenth year the sale deed shall 
be deemed to be an absolute sale deed, does not militate 
against the view that the deed is a mortgage deed, on 
the contrary it supports it. 

The best general test asto the nature of the trans- 
action is the existence or non existénce of a power in 
the original purchaser to recover the sum named as 
the price for such re-purchas@: and that if there is no 
such power, there is no mortgage: also if the amount 
agreed upon as the price of re-purchase was the same 
as the consideration for the origin sale the deed is a 
mortgage by conditional sale. and not a sale with 
condition of re-purchase. SHAMBHU SINGE v. JAGDISH 
BAKHSH SINGH š Oudh 828 

S. 7T0—Supersiructure newly built on mort- 
gaged site is accession available to mortgagee. 

A superstructure newly built on the mortgaged 
site, is an accession to the mortgaged property within 
the meaning of s. 70, T. P. Act, and it isas much 
available to the mortgagee as the site. ABDUL QAYUM 
Kuan v. TURI Pesh. 322 
———sS. $1. See Transfer of Property Act, 1882, 

8. 56 . 322 

S. B4—Specific objection to tender, amounts 
to waiver of other objections. 

Wahere there is a specific objection to a tender of an 
amount in redemption of a mortgage, it is an implisd 
waiver of any other objection there may be Hence, 
refusal of a tender not because the amount tendered 
was Short but because’ the mortgagee considered that 
he was entitled to wait until the date fixed in the 
mortgage deed for the payment, which means more 
interest for the mortgagee, amounts to a waiver of any 
objection to the amount being short. Donpa BHAGA- 
VANTULAYYA DHORA v. ADAPA VENKANDHORA 

Mad. 862 F B 
S.84—Tender in redemption of mortgage 

-~A pplicability of maxim de minimis non curat lex. 

Quere.—Whether the maxim de minimis non curat 
lex applies to a tender, of an amount in redemption 
of a mortgage, in view of s. 84, T. P. Act, and s. 38 (2), 
Contract Act. Donpa BHAGAVANTULAYYA DEORA v. 
Avapa VENKANDHORA 862 Mad, FB 
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S. 8% Uneqilinctal refusal to accept tender 
slender, if must be made. 

The law does not require a tender to be made where 
there has been an unequivocal refusgl to accept a®tender 
in redemption of a mortgage. DONDA BHAGAVANTULAYYA 
Duora v. ADAPA VEKKANDHONA “Mad. 862 FB 
Mg, 123 —Gift of movable property—Regyire- . 

ments for validity—A mounts credited to intended 

doneeety account books —Interest on such amounts 
paid td donse—Geld, that transaction did not 
amount to gift nor to declaration of trust. 

A gift of movable property unless it is effected by a 
registered deed, can only becompleted by the delivery 
of the property to the donee. i 

Ohe C who was the sole proprietor of a company got 
certain entries madein the account books of the com- 
pany crediting his wife with certain sums, debiting 
them to his capital account as he was notin a position 
to make a gift to his wife in cash because his assets 
were‘represented by the value of buildings, land, plant, 
machinery and stock-in-trade. Separate accoufit was 
opened in the wife’s name. C subsequently wrote to 
the company to credit some More sums to his wife's 
account. The credits bore interest at a certain rate. 
C als) instructed the company to inform his wife that 
amounts so credited were in the nature of personal gift 
to her but subject to certaia restrictions as to realisa- 
tion of the gifts. The wife was actually paid interest 
on these amounts stgnding to here credit: 

Held, that though C had the intention of making a 
gift, the entries in the books did not complete the gifts 
as the requirements of the law 2. e.a registered dead 
or delivery of possession were not complied with. 

Held, further that there was no declaration of trust. 
There ws nothing inthe testator’s subsequent acts or 
conduct which could be regarded as showing an inten- 
tion to create a trust or to constitute himsslf a trustee, 
Mes. IDA L. CHAMBERS ~v. KELLAND Huxroru 
CHAMBERS z Mad. 507 
se 130—Hundi can be assigned orally 

independently of Negotiable Instruments Act, 

where Transfer of Property Act is not, applicable. 

In provinces where the T. P. Act, does not apply a 
hundi can be assigned orally subjaet to all equities as 
a chose-Mi-action independently of the N egotiable 
Instruments Act so as to give the assignee a locus 
standi t sas thereon. KALU RAM DIYALA Ram v. MIAN 
Feroz San Wian RAHIM SHAH Pesh. 185 
3. 130—Transfer of absolute assignment or 

by way of security —Pledge, if assignment falling 

under s. 130—Document held amounted to pled je. 

Transfer of an actionable claim referred to in s. 13), 
T. P. Act, mayba one of absolute assignment or hy 
way of.secirity. The form of the instrument or wor Is 
used are not of importancs, provided that it is clearly 
indicated ‘that the owner of the astionable claim is 
transferring his interest. A mere intention to create 
a pledge would not amount to an assignment within 
the meaning of s. 130, T. P. Act. A mortgages is a 
transferes but a pledges is not, although the pleiges 
has a spacial interest inthe property as the holder of 
security. He may sell the property pledged if the 
condition of payment is not fulfilled, but that does 
not make him in any way the owner or transferee of 
the property. Aninstrument evidencing a pledge ani 
nothing more certainly cannot be read as an assiga- 
ment and does not therefore satisfy the requirements 
of s. 130. : 

Before his adjudication, the insolvent borrowed a 
sum of Rs. 300 and as security for the loan deposite | 
with the creditor two policies of insurance on his life. 
The deposit was evidence by a document in writing 
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inthe ‘form of a letter s®ned by theeinsolvent in 
_ favour of the creditor and commenced thus, “I have 
taken from you a loan of Rs. 300in words Rupees 
three Isundred only „at 14 pies per rupee per mensem 
on the pledge of the articles noted below on the 
following conditions. J authorise you to hold and 
retain the below mentioned jewels with you as @ 
collateral cecurity for a general balance of account If 
I fail to redeem the articles within six months, or if I 
fail to pay interest for six months you m@y realize 
your dues either by sale or by public auction of all 
or any of the pledged properties after seven days’ 
notice.’ Immediately following® the signature were 
given the Nos. and description of the insurance policies 
under the-heading “particulars of pledge:’’ ° 
eld, that the document amounted to an instrument 
evidencing the deposit of the policies of insurance by 
way of pledge; and nothing more anddid not amount 


to an assignment. OrFricraL. ASSIGNEE, MADRAS?. 
H. D. HUKUMCHAND KPIMSURA Mad. 422 
. Trusts, See Hindu Law 473 


—~~——Immovable property vesting in trust—Certain 
amount tobe paid to detty and balance to hetrs— 
Deity and heirs, if can seek partition of prop rty. 

“ Where immovable property is vested in trust, (and 

this does not exclude the case ofa trustee de facto) 

for the purpose first of maintaining the properties, 
secondly, to.pay out ‘X’ a yearto the deity, and 
thirdly, the balance to the heirs, it is open either to 
the deity or to the heirs to seek an order either 
separating the groperties by metes and bounds or by 
sale and division, and in a proper case the Court if 
satisfied can make an order for conversion, irrespective 
of any suit or proceedings in the nature of administra- 
tion. SRIDHAR JEW v. MANINDRA K. MITTER 
Cal. 473 
Public or private—Absolute dedication to 
idol—Part of income to be spent for casual 
visitors—Relations of first mutawalli given option 
to select outsider as successor in cese he died 
without chela —These facts whether show trust to 
be public one—Trust held not public—Civil Pro- 

cedure Code (Act V of 1908), s. 92. 

A trust deed recited that the executor and his wife 
having no children were always engaged in fhe service 
and worship of the idol Sri Radha Krishnaji, installed 
by the executor exclusively in the thakurbari in his 
family residence. With a view to make provision for 
the worship of the idol he dedicated his residence to- 
gether with his properties to the idol. Ho appointed 
one Cas the mutawalli, The deed further provided: 
“It is necessary and proper that C, manager and 
mutawalli, should always, as usual, serve and wor- 
ship (the idol), perform the ragbhog and celebrate the 
festivals, sothat no want and difficulty may be felt 
in the performance of the raghbog, should thoroughly 
repair the temple, thakurbari and the houses thereof, 
so that thay may not go out ofreratrs. Asa matter 
of fact, he should make the nakdi and bhaoli collection 
and properly, should manage the said thakurbari and 
its affairs in accordance with the needs of the time 
and should serve the casual visitors.” The deed 
further DOK for the appointment of a subsequent 
mutawallt by his relations-in case C died without 
leaving any chela: 

Held, that there was absolutely nothing whatever in 
the deed to convert the family idol to a public idol 
and the trust to public trust. From the mere facts 
that there was an absolute dedication to the idol, that 
part of the income was intended to be spent for casual 
visitors and that the relations of the execut&r were given 
the option to select an outsider as mutawalli, dedication 
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* to the public could not be inferred. In every oase of 


an absolute dedication toan idol, whether private or 
public, tee dedicator divests “himself absolutely, of his 
proprietary interest in the properties endowed. WeETAR 
Kuar v. CHHoTU Das Pat. 848 
U. P. Agriculturists’ Relief Act (XXVIII of 

1934), s. 38—Costs of preceedings —Rurden of 

—Proper procedure. - 

The ordinary rule should be that a debtor, by taking 
advantage of s. 33, Agri. Relief Act, ought not to be 
allowed to throw upon his creditor an additional burden. 
He is doifiz something for his own benefit and the only 
fair thing is that he should bear his own costs of doirg 
so unless the creditor deserves t> be penalized through 
his own misconduct cr impropriety. SHIVA SHANKAR 
Lat SHARMA v. RAMJI LAL All. 781- 
-—— S. 40 — Instrument besides being bond 

embodying other transactions—S. 40, if applies. 

Per Iqbal Ahmad, Ag. C. J., Verma, J., contra.— 
Section 40 is not restricted to bonds pure and simple but 
applies to inst:ument which besides being a bond em- 
bog i8s some other transaction as well, such as a mort- 
gage. L H. Sugar Factory PILIBHIT v. Morr 

All. 791 F B 
———§ s. 40—8. 40 amends only Art. 15, Stamp 

Act —Rest of Stamf Act is binding. 

Per Iqbal Ahmad, Ag. C. J.— Section 40 and Sch, V 
amends only Art. 15, Stamp Act. The rest of the Stamp 
Actretains its binding force. L. H. Sugar Faorory, 
PiILIBHIT v. MOTI All. 791 FB 
——— s, 40,Sch. V—Applicability of s. 40—It 

applies only to documents executed by agriculturists’ 

and registered. s 

Per Full Bench, Igbal Ahmad, Ag. C. J., dissent- 
ing.—Secticn 40, U. P. Agri. Relief Act, cannot be 
availed cÉ where the document is not registered, though 
it is executed by an agriculturist within the meaning 
of the Act, inasmuch as the section applies only docu- 
ments which are executed by agriculturists and also 
registered. 

Per Iqbal Ahmad, Ag. C. J.—In the sentence, ‘‘exe- 
cuted by an agriculturist and registered” in s. 40, 
the word “and?! should be read as “or.” Consequently 
an agriculturist who executes a bond but fails to set it 
registered can avail of s. 40. L. H Suaar Faortory, 
PiLIBHIT v. MOTI All. 791 F B 
U. P. Encumbered Estates Act (XXV of 

1934), ss. 4, 11— Application under s. 4— 

Objectors objecting under s. ll and claiming pro- 

perty as their own—Procedure to be followed— 

Question must be decided on merits—Property not 

mentioned in khewat as applicants, but objector’s 

names entered as owners— Entry, if precludes 
decision on merits of question of title. 

Where the objector has preferred claim ander s 1l, 
U. P. Encum, Estates Act, tothe property which is 
mentioned by the applicants in their application under 
s. 4as belonging to them, the Special Judge has to 
determine whether the property belongs to the ap- 
plicants or to the objector. Ifit belongs to the ap- 
plicants, itis liable to attachment, sale or mortgage 
in satisfaction of their debts. If however, it does not 
belong to the applicants, but on the other hand, it 
belongs to the objector, it shall not be liable to attach- 
ment, sale or mortgage for the applicant’s debt. The 
Special Judge is required to record a finding upon this 
point by examining the rights of both eres and by 
receiving such oral and documentary evidence in sup- 
port of their title as they may wish to produce. An 
entry ın khewat does not confer any title but is made 
merely for fiscal purposes. The fact that the khewat. 
does not stand in the names of the applicants does not 
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preclude them from establishing their title to the pro- 
perty in question. The question must be adjudicated 
upon the merits. BRIJRAJ SINGH v. GANGA CHARAN ` 
o w Oudh 605 
-——— 8. 45 (2) (a)—Suit under Act filed before 
the Amending Act which came into force on 

September 30, 1939—Decision, if open to second 

appeal under the Amendment Act. 

A right of appeal in a suit is governed by the law 
prevailing at the date of the institution of the suit, and 
not by the law prevailing at the date of the decision of 
the suit or at the date oi the filing of the appeal.e Where 
ə therefore the decree of the Special Judge before whom 


the preceedings came originally under the Encumbered. 


Estates Act was dated December 23, 1938, and the 
Amending Act which gave a right of second aypeal 
came into forcaon September 30, 1939, the mere fact 
that the first appeal to the District Judge was decided 
after the coming into force of the Amending Aet, would 
not give the party aright of second appeal under the 
Amending Act. KAILASH BAKSH SINGH v. AMAR 
KRISHNA NARAIN SINGH - Oudh 1418 
U. P. Land Revenue Act (III of 1901), ss. 

46, 234—Rules under s. 234—R. 116 —R. 116 ts 

extention of s. 46 and is valid—AntfP person collect- 

ang rent can be called upon to furnish information 
by patwarl—Such person refusing to furnish infor- 
mation—He is guilty under s. 176, Penal Code 

(Act XLV of 1860). < 

Rule 116, U. P. Land, Records Manual, mada under 
s. 234, U. P. land Revenue Act is an extension of the 
provisions cf s. 46 of the Act; it extends the liability 
imposed by s. 46 to all persons who receive the rent, 
whether they are the zamindurs themselves or persons 
authorised by them to collect the rent, but it cannot 
be said that on this account the provisions of the rule 
are inconsistent with the provisions of the section. The 
extension of the principle isa perfectly natural exten- 
sion; it is clearly desirable where the landlord is a 
pardanashin lady, that a liability should be imposed 
on the agent who eollects the rent similar to thst 
imposed on the zamindar under s. 46, and it was pre- 
sumably in view of this desirability that the rule was 
made. Therefore, the rule is vflid and, if a person 
who actually receives the rent and is called upon by 
the patwari to furnish him With particulars for the 
preparation of the siyaha refuses to furnish this in- 
ae he is guilty of an offence under s, 176, 

wpe, 

The words ‘‘who receives the rent’’ does not mean 
the person who is personally entitled to receive it and 
who is, therefore, the ultimate recipient. EMPEROR v. 
RAM Baran SINGH Oudh 163 





- S 106. See U. P. Land Revenue Act, 
190], a. 118 381 
——— S. 118—Abadi—Rights of riyaya—House 


‘of riyaya acquired by co-sharer — Right of co- 

sharer. 

A riyaya in a village abadi is entitled to retain the 
possession of his house appurtenant to his tenency, 
and bis right to 1etain such ‘possession continues vntil 
he is either ejected from his holding or he abandons 
the village. Ifthe house in the abadi is not appur- 
tenant to the agricultural holding of the tenant, then 
the person, who has built the house, has only a right 
of residence in it so long as the house does not fall 
down or the tenant does not abandon it. A co-sharer 


+ 


who acquires the house of a riyaya can have no better. 


rights than those ofa riyaya in the building in ques- 

tion, JHAGGA v. HUMMA Oudh 381 

—— S. 118—Partition — House—Omission to 
claim right under 8, 118—Hffect, 
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* Where the cp-sharersfaileto establish their right to 


the hcuse in question as co-sharers and having failed 
to Sbtain an order of the partition officer in their 
favour as required bys. 118 of the Land Revenye Act 
at the time of the partit‘og, it is no longer open t? them 
to re-open that que3iion now after the rights 'of the 
p'gties had been lawfully adjusted by a partition 
Court. KHAGGA v. HUMMA i Oudh S81 
ss. 118, 106—House of riyaya acquired 
by co skegrer—Protection o's. 118, if can be given. . 
The words ‘the lahd occupied by a dwelling-house 
or other building in the porsession of another co-sharer’ 
ins. 118, U. P. Land Revenue Act clearly show that 
the intention cf the section was to protect the rights 
of a ¢o-sharer in the dwelling-hcuse or other buildings 
which he possessed as a co-sharer. They were not Ñ- 
tended to extend the protection to the houses cf riyayas 
which a co-sharer may have acquired and in which 
his interest would be no better than those ®f the 
riyayas themselves. Kuacaa v. Homma Oudh 881 
ss. 118, 106—" Partition” meaning and 
scope. i i 
The word: ‘partition’ in tha, Land Revenue Act is 
not used in the narrow sense of mere arrangement into 
units of area. It imports and includes that rights in. 
these units are dest:ibuted among the sharers. KHAGGA 
v., HUMMA Oudh 381 
—-— S. 233. (k)—Question of partition not pos- 
sible b2 raised in revenue proceedings—Suit in 
Civil Court for partition is not barred. 
Where the question whether the plaintifs were the 
under-prop ietors of one-half or three fofths could not 
be raised in the partition proceedings a aubzequent suit 


by them in Civil Court for partition of land is not 


barred under s. 233 (k), U. P. Land Revenue Act. 
JOKHU SINGH V. ACHHAIBAR DIN Oudh 242 
—--— 8. 283 (m)-—Suit for rent under 8. 12-A, 

Oudh Rent Act—One of under-proprietors paying 

rent one from all under-groprietors~His suit in 

Civil Court against co-sharers for contribution is 

barred. 

Where upon an action under s, 12-A, Oudh Rent 
Act, on the failure of the under proprietors to pay the 
rent, one of the under proprietor pays the rent due 
from all thesunder-proprietors,e his suit -against his co- 
sharers for contribution, in the Civil Court is barred 
under s, 233 (m), U. P. Land Revenus Act. NAGESHAR 
PRASAD v. CHADRAPAL SINGH Oudh 823 
———— 8. 234. See U. P. Land Revenue Act, 

1901, s. 46 163 
U. P. Municipalities Act (II of 1916), 

S. 180 (3)—Failure of Board to reply to notice 

of plaintiff to build—Plaintiff can proceed under 

s. 180 (3)—Plaintijf not proceeding though aware 

of his legal rights—Board not prohibiting him 

oe building but merely warning that he would 

e 
suffered by plaintiff by deluy—Board, if responsi- 
ble—Damages held remote—Plaintiff held had no 
cause of action for damages. 

It may be that a wrongful act is actionable without 
there being any damage caused, but where the claim 
ofthe plaintiff is a claim for damage caused by the 
wrongful act ithas to be seen whether the damage 
caused is the direct consequence of the unlawful act or 
not. Speaking generally a man is only liable for the 
natural and probable consequences of his act, and the 
Tule is that cause and effect must not be too remote, 
Wherethe plaintiff was aware of his legal rights under 
s 180 (3), UP. Municipalities Act, but sought to place 
upon the Municipal Board the duty, which was not 
imputable to it, of acknowledging the plaintiff’s right to 


responsible for legal consequences—Damages * 
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U.P. Municipalities Act—concld, 


o 4 . . . a Ld - s e 
proceed with his construcfionsin view of the provisicns 


of sub-s (3) of s. 180, the failure of the plaintjff to 
prcceed with his constructions is not the result of his 
receiving a prchibition, but only a warning that he 
would be responsible for the eonsequences for his action 
which is a legitimate warning. The warning only 
amounts to this that in cise he should be found no® to 
have properly complied with the law, he would be 
responsible for the results of what he might do. The 
Board is not under any duty to agknowledg® that it had 
received a valid application and a valid nozice and the 
plaintiff is entitled to proceed with his building under 


s. 180 (3) in case he did not gef any reply to-his notice. ° 


Thus in the absence of a prohibition for building, when 
the plaintiff had a right to proceed under s. 180 (3) but 
which right he did not exercise, the mere issuing of a 
warning by the Board under what may have been a 
mistaken view of the law, cannot give the plaintiff a 
cause of action for damages. Tf there is any interference 
on the part of the Municipal Board, itis not such that 
it cowld lead the plaintiff, to do more than consult a 
lawyer and not suchas should have led him to refrain 
from starting his consteuctions, and therefore as a cause 
of the damage alleged to have been sustained, if at all a 
cause itis much too remote. `B, BANWARI LAL v. Mu- 
NIGIPAL BOARD, LUCKNOW Oudh 112 
U. P. Tenancy Act (XVII of 1939), s. 296 
-—Oudh Rent Act(XXITI of 1886), s.151—A ppeal on 
point whéther decree-holder could proceed against 
immovable property of judgment-debtor without 
first procegding against movables—New Tenancy 
Act. aming into force during pendency of appeal 
- ~—Mo such limitation on powers of :-decree-holder 
under $. 151, Owdh Rent Act, in new Act—Appel- 
` late Court, if can give effect to s. 296 of the new 
Tenancy Act. ae 
The decree-holders in execution of their decree for 
‘arrears of rent, applied for ‚attachment of some im- 
movable property of the @udgment-debtors. The judg- 


ment-debtors preferred an objection that under s. 151," 
Oudh Rent Act which was then in force execution” 


proceeding could not proceed against their immovable 
property as no efforts had previously been made to 
realise the full decretal amount by taking action 
against their movables’. This objection fas allowed 
by the Assistant Collector on October 16,1939. The 
decree-holder preferred an appeal to the District Judge 
sometime in the year 1939. The appeal was decided 


on April 6, 1910, and the new Tenancy Act had como ~ 


into force in January 1, 1910. The District Judge held 
that under the new Tenancy Act there was no limita- 
tion on the power cf the decree-holder to execute his 
decree by proceeding against the immovable property 
of the judgment-debtor “ without first exhausting his 
movable property and therefore he could . proceed 
against the immovable property : 
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Held, that the District Judge was right in giving 
effect to s. 196 of the new Tenancy Act and allowing the 
decreesholder to proceed against the immovable pro- 
perty of the judgment-debtors. PAHLAD Urabuyay v. 
UDAI BHAN PRATAP SINGH Oudh 4114 
Usurious Loans Act (X of 1918),’s. 2 (2) 

—Security bond in respect of future @nd conting- 

ent liabiltty—Act has no application. g 

A security bond executed in respect of future and 
contingent liability is not alcan and hence the Usu- 
rious Lans Act does not apply. -Assuming thatit is 
lcan the mere fact that the rate of interest is some- 
what high is not in itself a ground for interference.® 
BHULAN PRASAD SINGH v. Rup NARAIN SINGH 

- Pat. 664 
— — S. 3, as amended in C, P. —Interest at 
2 per cent. compound is excessive within meaning 
of s. 3 (D. 
e The rate of interest at 2 pər cent. compound is exces- 
sive within the meaning of s. 3 (2) of the Usurious 
Loans Act entitling the Court to review the transaction. 
SITARAM v. BAJYA i Nag. 463 
———s. 3—Held on facts that the transaction was 
substantially unfair justifying re-opening of 
- accounts inspite of agreement — Interest at 9 per 
cent. per annum held proper. 

The plaintiff sued for recovery of Rs. 800 as princi- 
pal and Rs. 579 as interest on the basis of a -mortgage- 
deed executel by the defendant in his favour on Janu- 
ary 19,1927.. The mortgage-deed carried interest at 
the rate of Ra. 24 per cent. per annum; but the plaintiff 
alleged that accounts had been settled up tə January 
18, 1933, and the defendant had executed a bond in 
favour of the plaintiff for a sum of Rs. 968 in lieu of 
the interest due up to that date. It was further alleged 
that afresh agreement had been entered into by the 
parties on that date, and that the interest after that 
dats had been reduced to Rs. 12 per cent. per annum. 
The plaintiff, therefore, sued on ths basis of this fresh 
agreement for recovery of-Rs. 800 and the interest 
subsequent to the date of the agreement: 

Held, that the Court was justifiedin treating the 
transaction assubstagtially unfair and re-opening the 
accounts inspite of the agreement dated January 18, 
1933, which could not be allowed to serve asa. device 
for recovering excessive interest. The reduction of in- 
terest to 9 per cont. perannum was also justiffed. 
JIWAN Dass v. RAKHMAT DIN Lah. 157 
s. 3 as amended in C. P.—Plea under 

Act not raised—Court, if can act suo motu, 

Unders. 3, of the Usurious Loans Act as amended 
in Central Provinces the Court has power to act suo 
motu and re-open the transaction even though ths plea 
i3 not raised by way of defence. SITARAM v. BAJYA 
3 Nag. 463 
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-your Committee on Post-Admission Legal wise 
Education that he and. not I shouldbe the. - 
person to give it. This is true in the first? 
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THE ARGUMENT OF AN'APPEAL 
: i By John W. Davis < e tt 
Lecture: délivered before the Association ‘of the Bar of the City. of Nêw York, 
October 22, 1940, under the auspices*of the Committee on Post-Adgtission Legal 
- h Education; Mr. J ustice Shientag, Chairman, presiding. A 


If a lecture on the well-worn subject assign- 
ed to me is to be giyen in this series,’ no 
one knows better than tbe Chairman of 


Whatever repels it is uselss or worse. 1 
whole art of the advocate.consists in choosing, 


‘the one and avoiding the other. Why other- 


have argument at all? - - ©, 
I pause for definition: -Argumènt, Or 


course, may be written as well as oral, and 


place because of the fact that in his lecture’: under our modern American practice written 


on Summary Judgment he has given the 
perfect example of what these lecturés ought 
to be—informative, scholarly, helpful—and 
has set a standard which itis unfair to ask 
others to rival. And in the second place 
a discourse on the argument of an appeal 


argument has certainly. becom’ “the, most 
extended if not always the weightier bf the 
two, As our Colleague, Joseph H. Choate, Jr., 
recently remarked, “we have now reached 
the point where .we file. our 


“writing and deliver our briefs orally.” “Yet 


would come with superior force from a Judge... it was not always so‘and in certain juris- 


“Who isin his judiéial person the target and“ dictions. it is 


the trier of the argument than from a 
random -areher. like: myself.” -Or, supposing 


fishes had the gift of speech, who would 


listen to a fisherman’s weary discourse on 
fiy-casting, the shape and color of the fly, 
the size of the tackle, the: length ‘of -the 
line, the merit of differenf rod makers and 
all the other tiresome stuff that fishermen 
talk about, if the’ fish himself ‘could be in- 


- duced to give his views-on-the most effective 


methods of approach. For after all it is the 


fish that-the angler is after and all his re- 


condite learning is but thé‘hopeful.means to 
that end. n 


e, 


I hope I may nőt be charged with levity 


or disrespect in adopting this piscatorial, 


figure. I do not süggest any analogies be-. 
tween our- reverent. masters -où thé Bench 
and the finny tribe. Godforbid! L i 
conceits tempt the less-“respectful. 
is true; 16. 1t not, that in the argument of 
an appeal the advocate ig;angling, conscious- 
ly and deliberately angling; for the judicial 
mind. Whatever tends to attract judicial 


favor to the advocate’s claim is, useful. 
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‘Let suck’ 
Yet “it 


not:.s0 to-day. In England, 
where many, perhaps most, 


‘TY 


for instance, 


arguments in’ 


The ~ 


t: 


cases are decided.as soon as the argument . 


ig closed counsel are Rot expected to speak 


_<with one strabismic eye upon the clock and 


the other on the court- — 
I recall that I once visited the chambers 
of the Privy Council in London hoping to 


hear a Canadian friend argue a Canadian 


appeal. When 1 arrived his adversary. had - 


the floor and was leboriously reading to the 
. Court ` from the oper volumes, page by page 
and- line by line, the reported cases on 
which herelied. Said I to the Clerk, “How 
long ‘has he been speaking and when will 
So.arid-So come on?” “He has now been 
speaking,” said the Clerk, “for six’-con- 
secutive days and 1 doubtif he concludes 
to-day.” I picked up my hat and sadly de- 
parted, realizing into what an alien atmos- 
phere | had wandered. : 

In the old days, when not only courts but 
lawyers and litigants are reputed to have 
had more time’.at their disposal, similar 


73 
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- feats weree performed at the American Bar. 


It has been stated, for instance, that the 


-~ 


~ 


+ 
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‘arguments of Webster, Luther Martin and 
their colleagues in MgCulloch v, Maryland, 


_ consumed six days, whilein the Gerard will 


case Webster, Horace Binney‘and others, for 
ten ‘whole days assailed the listening ears 
of the Court. ii 

' Those days have gone forever; and partly 
because-of the increased tempo of our times, 
partly because ofthe increase ofgwork in 


‘our appellate tribunals, tHe argument of an 


appeal, whether by voice or pen, is hedged 
about to-day by strict limifations of time and 
an increasing effort to provoke an econpmy 
of space. The rules of nearly every court 
give notice that’ there is a limit to what 
the JI ear or the judicial eye is pre- 
pared to absork: ` Sometimes the judges 
plead, sometimes they deplore, sometimes 
they command. The bar is continuously 
besought to speak ewith an eye on the clock 


and to write with a cramped pen. 
Observing this duty of condensation and’ 


selection I propose tonight to direct my 
remarks ‘primarily to the oral argument. I 
begin after the briefs have all been filed; 
timely filed of course, for. in this matter 
lawyers ar never, hardly ever, belated. I 
shall* assume that these briefs dre models 


‘of brévity, are properly indexed, and march 


‘with orderly logic from point to point: not 
too little mor yet too much on any topic, 
even ‘though in a painful last moment of 


‘proof-reading many ån appealing paragraph 


has been offered asa reluctant sacrifice on 
the altar of condensation: 

JI assume also that the briefs are not over- 
larded with long quotations from the report- 
ed opinions, no matter how pat they seem; 


‘mor overcrowded with citations designed it 
“would seem to certify to the industry of 


the briefmaker rather than to fortify the 


‘argument.: A horrible example of this latter 
- fault crossed my desk within the month in 
“a brief which, in addition to many statutes 
“and tek - writers, cited by volume and 


page. no less than 304. decided cases; `a 


e “number calculated to ‘discourage if not to 


disgust the most industrious judge. 


'- I assume further that they are not defaced 


by suprds.or infras or by a multiplicity. of 


‘footnotes which, save in the rare case where 


they are needed to elucidate the text, do 


nothing’ but distract the attention of the- 


reader and interrupt the flow of-réasoning, 


“And I remark in passing that these are no 


more laudable in a judge’s opinion than 


“they are in a lawyer's brief. 


~ [assume that there is not a pestiléent ‘‘and/ 
or” to be found in the brief from cover to 


“cover; or if there is, that the court, jealous 


1951 C, 


of our mother*tongue, will stamp upon the 
base intruder. : 

And finally I essume as of course that 
there ehas been no cheap effort to useevariety 
in type to supply the emphas‘s that? well- 
constructed sentences should furnish for 
themeelves.. It may be taken as axiomatic 
that even Judges, when they are so dispas- 


ed, can read understandingly; and I should. 
think that where the pages of a brief begin. 


convefsationally in small pica, nudge the 


“teader’s elbow with repeated italics,. rise to 


a higher pitch with whole paragraphs of the 
text—not mere headings—in black letter, 
and finally shout in full capitals (and such 
have been observed), the Judge might well 
consider that what was a well intentioned 
effort to attract his attention was in reality 
de reflection on his intelligence. 


So it is with our briefs brought to this 


state of approximate perfection that .we 
approach our oral argument. Much has 
been said pro and con as to the utility of this 
particular exercise. | The appellate court 
which I most frequently encountered in my 
early days at the Bar made no secret of the 
fact that it regarded the time spent in hear- 
ing cases aS a sheer waste: and the announce- 
ment “Submitted on briefs” always won an 
approving nod from the bench.. Fortunately, 
I think, that was an idiosyncrasy which has 


passed away even in that tribunal. There. 
is. much testimony, ancient and modern, for’ 


> 


the contrary view. 1 


Says Lord Coke, “No man alone with all 
his uttermost labors, nor all the actors 
in them, themselves by themselves 
out of a court of justice, can attain -unto 
a right decision; nor in court without’ g- 
lemn argument where I am _ presuaded 
Almighty God openeth and enlargeth the 
understanding of those desirous of. justice 
and right.” Agreeing as we must with this 
pious sentiment, we lawyers sometimes think 
nevertheless that “God movesin a mysterious 
way, his wonders to perform.” Judge Dillon 
in his lecturé.on the Laws and Jurispru- 
dence of England and America, declares 
that asa judgé he felt reasonably assured 
of his judgment where he- had heard counsel 


and a very diminished faith where the 


cause had not been orally argued, for says 
he “Mistakes, errors, fallacies and flaws 
elude us in spite of ourselves unless the 
case is pounded and hammered at the-bar.” 
Chief Justice Hughes is on record to ‘the 
effect that “The desirability of a full ex- 
position by oral argument in the highest 
court is not to be gainsaid. Itisa great saving 
of the* time of the court in the examination 
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of extended records and briefs, to obtain the 


grasp of the case that is made possible by A 


oral discussion and to be able more quickly 
to separete the wheat.from the chaff.” With 
all this most judges, I think, will agree, 
always provided that the oral argument is 
inspirèd as it should be witha single and 
sincere desire to be helpful to the court. 
- Professing no special fitness for the task, 
I bave ventured’ accordingly to frame a 
decalogue by which such arguments, should 
be governed. There is no mystical signific. 
ance in the number ten, although it has res. 
pectable precedent; and those who think the 
‘number short and who wish to add to the 
roll when J have finished, have my full per- 
mission to do so. ; és 
At the head of the list I place, where it 
belongs, the cardinal rule of all, namely; — 


d) Change places, in your imagination*of. 


course, with the Court. 

Courts of appeal are not filled by Demigods. 
Some members are learned, some less so. 
Some are keen and perspicacious, some 
have more plodding minds. In short, they 
are men and lawyers much likethe rest of 
us. That they are honest, impartial, ready 
and eager to reach a correct conclusion 
must always be taken for granted. You may 
rightfully expect and you do expect nothing 
but fair treatment at their hands. 

Yet those who sit in solemn array before 
you, whatever their merit, know nothing 
whatever of the controversy that brings you 
to them, and are not stimulated to interest 
init by any feeling of friendship or dislike 
to anyone concerned. They are not moved 
aS perhaps an advocate may be by any hope 
of reward or fear of punishment. They 
are simply being called upon for action in 
their appointed sphere. They are anxiously 
waiting to be supplied with what Mr. Justice 
Holmes called the “implements of decision.” 
These by your presence you profess yourself 
ready to furnish. If the places were revers- 
ed and. you sat where they do, think what 
it 1s you would want first to know about 
the case. How and in what ‘order would 
you wantthe story told? How would you 
want the skein unraveled? What would 
make easier your approach to the true solu- 
tion? These are questions the advocate 
must unsparingly put to himself. This is 

‘what I mean by changing places with the 
court. 

If you happen to know the mental habits 
of any particular judge, so much the ‘better. 
To adapt yourself to his methods of reason- 
ing. is not artful, it is simply elementary 
psychology; as is also the maxim not to tire 


- that particular subject. 
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or irritate the mind you are seeking to e 
persuade. And may I sayin passing that 
there is fio surér “way to irritate the 
mind of any listener than to speak in so- 
low a voice or with such indistinct articula- 
tion orin so monotonous a tone as to make 
the mere effort at hearing an unnecessary 
burden. ° 

I proceed to Rule 2— 

(2) Sitte firstehe nature of the case and 
briefly its prior history. l 

Every Appellate Court has passing before 
it a long procession of cases that come from 
manifold and diverse fields of the law and 
human experience. Why not tell the Court 
at the outset to which of these fields its at- 
tenition is about to be called? if the case 
involves the construction bf a will, the settle- 
ment of a partnership, a constitutionat ques- 
tion or whatever it maybe, the judge is able 
as soon as the general topic is mentioned to 
call to his aid, consciously or unconsciously, 
his general knowledge and experience with 
It brings what is 
to follow into immediate focus. And then 
for the greater’ease of the court in listening 
it is well to give at once the aistory of the 
case in so far it bears on the court's jurisdic- 
tion. And sometimes there may be I am 
not sure, a certain curiosity to know just 
whose judicial work it 1s that the court is 
called upon to review. For judges, like 
other men, judge eaeh other as well as the 
law. 

Next in order— 

(3) State the facts. 

If I were disposed to violate the rule I 
have pfeviously announced against emphasis 
by typography, I would certainly employ 
at this point the largest capital type. For it 
cannot be too often emphasized that in an 
appellate court the statement of the facts is 
not merely a part of the argument, it is more 
often than not the argument itself. A case 
well stated is a case far more than half 
argued. Yet how many advocates fail to rea- 
lize that the ignorance of the court concern-, 
ing the facts in the case is complete, even 
where their knowledge of the law may ad- 
equately satisfy the proverbial presumption. 
The court wants above all things to learn 
what are the facts which „give rise to the 
call. upon its energies; for in many, prob- 
ably in most, cases when the facts are clear 
there is no great trouble about the law. Ex 
facto oritur jus, and no court eyer forgets it. 

No more courteous judge ever sat on any 
bench than the late Chief Justice White, but 
I ‘shall never forget a remark which he 
addressed to a distinguished lawyer,-.now 
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° dead, who-was presenting an appeal from an - the doctrine ofthe cases on which he relies 


order of the Interstate Gommerce Cornmis-e and to support it by . original reasoning. 


sion. He had plunged headlong into a dis- 
- cussion of the powers of the Commission, dnd 
‘afters he had falked for some twenty-five 
minutes, the Chief Justice leaned over and 
said in his blandest tone, “Now, Mr. Şo 
and So, wont you please tell us what this 
case is about. We could follow you 80 much 
better.” e 

Of course there are statements and state- 
ments. No two men probably would adopt 
an identical method of approach. Uniformity 
‘iseimpossible, probably undesirable. afe 
‘guides however, are to he found in the three 
-‘C’s—chronology, candor and clarity : Chrono- 
logy, because that is the natural way of tel- 
‘ling any story, ‘stringing the events on 
the claim of time just as all human life 
itself proceeds :. candor, the telling of the 
‘worst as well as the best, since the Court 
“has the right to expect it, and since any lack 
of candor, real or. apparent will wholly des- 
troy the most careful argument ; and clarity, 


-because that is the supreme virtue in any ` 


‘effort to communicate thought from man to 
“man. It admits of no substitute. There is 
-v a sentence of Daniel Webster’s which should 
-be written on the walls of every law school, 
‘courtroom and law office: “The power of 
clear statement’ said he “‘is the great power 
atthe bar’. Purple passages can never sup- 
ply its absence. Anf of course I must add 
that no statement of the facts can be con- 
sidered as complete unless it has been so 
framed and delivered as to show forth the 
essential merit, in -justice and in zight, of 
your.client’s cause. 
(4) State next the applicable rules of law 
on which you rely. 
, , [É the statement of facts has been properly 
‘done the mind of the Court will already have 
.gensed the legal questions at issue, indeed 
they may have been hinted atas you pro- 
‘ceed. These may be so elementary and well 
established that a mere allusion to them is 
«Sufficient. On the other hand, they’ may lie 
“In the field of divided opinion where it is 
-necessary to expound them at greater length 
and to dwell on the underlying reasons that 
support one or the other view. It may be 
‘that in these days of what is apparently 
waning health on the part of our old friend 
Stare Decisis, one can rely less than hereto- 
fore upon the assertion that the case at bar 
is governed by such-and-such a case, volume 


and page. Even the shadow of a long suc-’ 


<. cession of governing cases may net be ade- 
_quate shelter. In any event the advocate 
~. must.be prepared tomeet any challenge to 


Barren .citation is a broken reed. What 
virtuesit retains can be left for the brief. . 
(5) Always ‘‘go for the jugular veins’ 
I do not know from whai source | quote 


that phrase but it is of course familiar. 


Rufus Choate’s expression was “the hub of 
the case.” More often than not there is in 
every case a cardinal point around which 
lesser epoints revolve like planets around the 


“sun, or even as dead moons around a planet: e 


a central fortress which if strongly held will 
make the loss of all the outworks immaterial], 
The temptation is always present to “leb no 
guilty point escape” in the hope that if one 
heok breaks another may hold. Yielding to 
this temptation is pardonable perhaps ina 
byief, of which the Court may read as much, 
or as little as it chooses. There minor 
points can be inserted to form “a moat 
defensive toa hoyse’. But there is no time - 
and rarely any occasion in oral argument for 
such diversions. 

I think in this connection: of one of the - 
greatest lawyers, and probably the greatest 
case winner of our day, the lete John G. John- 
son of Philadelphia. He was a man com- 
manding physical presence and of an intel- 
lect equally robust. Before appellate Courts 
he addressed himself customarily to but a 
single point, often speaking for not more 
than twenty minutes but with compelling 
force. When he had concluded it was diff- 
cult for his adversary to persuade the Court 
that there was anything else worthy to be 
considered. Thisisthe quintessence of the 
advocate’s art. 

(6) Rejoice when the Court asks ques- 
tions. 

And again I say unto you, rejoice! If 
the question does nothing more it gives you 
assurance that the Court is not comatose and 
that you have awakened at least a vestigial 
interest. Moreover a question affords you 
your only chance to penetrate the ‘mind of 
the Court, unless you are an expert in face 
reading, and to dispel a doubt as soon as’ 
it arises. This you should be ableto doif 
you know your case and have a sound 
position. Ifthe question warrants a nega- 
tive answer, do not fence with it but res- 
pond with a bold thwertutnay—which for 
the benefit of the illeterate I may explain 
as.a term used in ancient pleading to signify 
a downright No. While if the answer is in 
the affirmative or calls for a concession, the 
Court will be equally gratified to have the 
matter promptly disposed of.. If you value 
your argumentative life do not evade- or 
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“shifflle or postpone, no matter how embarr- 
asing the question may be or how much it, 


interrupts the thread of your argument. 


‘Nothing I should think would be.more irri- 


tating ‘to an inquiring Court than ‘to have 
refuge taken in the familiar evasion “I am 
coming to that” and then to-have the argu- 
ment end with the promise unfulfilled. If 


. you are really coming to it indicate what 


your answer will.be when it is reached and 


“never, never sit down until it is mada, 


Do not get into your head the idea that 
there is a deliberate design on the part 


cof any Judge to embarrass Counsel by 
His mind is seeking help, that is - 


questions. 
all, although it may well, be that he calls 


- for help before he really- needs it. .You ge- 
“member Bacon’s admonition on the subject 


: threshold of his’ argument. 
whisper audible within the bar Chief Justice ' 


ing it in the face. 
-about a sheet of paper interposed between 


‘of the latter as if it were boiler-plate. 


in his Essay on Judicature : ; 
“Tt isno grace toa Judge’ he says, 
that which he might have heard in due time from the 
bar, or to show quickness of conceitdn cutting off evi- 
dence or Counsel too short, or tọ prevent information 
by questions though pertinent”. 
On the other hand, Chief Justice Dension 


of the Supreme Court of Colorado puts the 


“first to Sind 


matter thus : 


“A perfect argument would need no interruption 
and a perfect Judge would never interrupt it; but we 
are not perfect. If the argument......... discusses the 
truth of the -first chapter of Genesis when the control- 
ing issue is the constitutionality of a Tennessee statute 
-it ought to be interrupted......... It is the function of 


“the Court to decide the case and to decide it properly... 


aga The Judge knows where his doubts lie, ab which 
point he wishes to be enlightened ; itis he whose mind 


“ab last must be made up, no one can do it forhim, 


and he must take his own course of thought to ac- 
complish it. Then he must sometimes interrupt.’ 


Judges are sometimese more annoyed by 


‘each other’s questions than Counsel, 1 have 


observed. I remember a former Justice of 
the Supreme Court much given to interroga- 
tion, who engaged Counsel in a long col- 
loquy of question and answer at the very 
In a stage 


White was heard to moan “I want to hear 
the argument.” “So do I, damn him” grow- 
led his neighbor, Justice Holmes. Yet ques- 
tions fairly put and frankly answered give 
to oral argumenta vitality and spice that 
nothing else will supply. : 

(7) Read sparingly and only from neces- 
sity. ni 


_- The eyeis the window of the mind, and 


the.speaker does not live who can long hold 
the attention of any audience without look- 
There is something 


speaker and listener. that walls of .the mind 
It 


obstructs the passage of thought as the lead 
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plate bars the X-rays. I realize that Jam 
taking just this risk at present, but this 1s 
not a speesh or an*argsument, only, God save 
the mark, a lecture. 2 
_ Of course where the case turns upon the 
language of a statyte or thé term ola writ- 


ten instrument it is necessary that it should 


Be read, always, if possible, with a copy in 
the hands of the Court go that the eye of 
the Court may supplement its ear. But the 
reading of lengthy extracts from reported 
cases or long excerpis from the testimony can 
only be described asa sheer waste of time. 
Weth this every appellate Court of-my ac- 
quaintance agrees. A sentence here of a 
sentence there, perhaps, if sufficienly perti- 
nent and pithy, but notI beg of-yoe print 
by the paragraph or page l 
-There is a cognate fault of which most of 
us from time to time are guilty. This arises 
when we are seeking tô cite or distinguish 
other cases bearing on our claims and are 
tempted into a tedious recital of the facts in 
the cited case, not uncommonly prefaced by 
the somewhat awkward phrase ‘‘That was 
a case where’, etc. Now the human mind 
is a pawky thing and must held to its 
work and it is little wonder after three or 
four or half a dozen such recitals that not 
only are the recited facts forgotten but those 
in the case at bar become blurred and con- 


‘fused. Whatthe advocate needs most of 


all is that his facts and his alone should 
stand out stark, simple, unique, clear. 

(8) Avoid personalities. 

This is a hard saying, especially when 


one’s feelings are ruffled by a lower Court or 


by oppesing Counsel, Sut none the less it is 
worthy of all acceptation, both in oral argu- 
ment and in brief. I am not speaking 


-merely of the laws of courtesy that must 


always govern an honorable profession, but 
rather of the sheer inutility of personalities 
as a method of argument In a judicial forum. 
Nor am I excluding proper comment on 
things that deserve reprobation. I am 
thinking psychologically again. It is all a 
question of keeping the mind of the. Court 
on the issues in hand without distraction 
from without. 

One who criticizes unfairly or harshly the 
action of a lower Court runs the risk of 
offending the quite understandable exprit de 
corpse of -the judicial body. Rhetorical 


. denunciation of opposing litigants or wit- 


nesses may arouse a measure of symyathy 
for the person so denounced. While contro- 


-versies between Counsel impose on the Court - 


the wholfy unnecessary burden and annoy-*_ 
ance of preserving order and maintaining 


6 e i 
the decorum of its proceedings. Such things 
can irritate ; they can never persuade. 
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not constitute a contract with the Court-to 
listen for that length of time. On the con: 


` (9) Know your record from cover toe trary, when you round out your argument 


cover. a 

This commandment might properly have 
headed the list for it is the sine qua non of 
all effective argument? You have. now 
reached a point in the litigation where yqu 
can” no longer hope to supply the want of 
preparation ‘by’ lueky accidents or emental 
agility. You will encounter no more unex- 
pected surprises. You have your last chance 
to win for your client. It ts clear therefore 
that the field tactics of the trial table will 
na longer serve and the time has come for 
major strategy based upon an accurate 
knowledge, of all that has occurred. At any 
moment ‘you may be called on to correct 
some misstatemenf of your adversay and at 
any moment you may confront a question 
from the Court which, if you are able to 
answer by an apt reference tothe record or 
with a firm reliance on a well-furnished 
memory, will increase the confidence with 
which the Court will listen to what else-you 
may have to say. Many an argument other- 
wise admirable has been destroyed because 
of Counsel’seinability to make just such a 
response. - 
= (10) Sit down. | 

This is the tenth and last commandment. 
In preparing for argument you will no doubt 
have made an outline carefully measured by 
the time at your command. The notes.. of 
it which you should have jotted down lie 
before you on the reading desk. When you 
have run through this outline and are satis- 
fied that the Court has fully grapsed your 
contentions, what elsé is there left*for you 
‘todo? You must be vain indeed to hope 
that by further speaking you can dragoon 
the Court into a prompt -decision in your 
favour. The mere fact that you have an 
allotied time of one hour more or less does 


,of human justice. 


and sit down before your time has expired, a 
benevelent smile overspreads the faces on 
the bench and a sigh of. relief and Sorati- 
fication arises from your -brethern eat the 
bar. who haye been impatiently wasting for 
the moment when the angel might again 
trouble the waters of the healing pook and 
permit them to step in. Earn these exhibi- 
tions of gratitude therefore whenever you 


“decently can, and leave the rest to Zeus and 


his colleagues, that is tosay, to the Judges 
on high Olympus. i os 


Before I obey. this admonition myself, 
ntay I’say, Mr. Chairman, how painfully 
conscious I am that I have offered nothing 
new concerning the subject in hand. I haves 
not even been able to cover old thoughts 
with new vamish. How could I have hoped 
todo so-? The process of‘ appeal from one 
tribunal to another is very old in the history 
No matter in what form it 
is carried on the essentials of an appeal are 
always the same, and there is nothing very 
new to be said about it. The need for an 
appellate process arises from the innate rea- 
lization of mankind that the human intellect 
and human justice are frail at their best. It 
is necessary therefore, to -measure one man’s 
mind- against another in order to purge the 
final result, so far as- may-be, of all passion, 
prejudice or infirmity. It isthe effort’ to 
realize the maximum of justice in human 
relations; and to,keep firm and stable the 
foundations on which all ordered society 
rests. There is no field of nobler usefulness 
for the lawyer. Forhim, who in the splei- 
did words of Chancellor D’Aguesseau, 
belongs to an order “as old as the magist- 
racy, as noble as virtue, as necessary as 
justice.—Case and Comment. 


7 IN LAW | i : 


by “ Srrop.”” 


It is common knowledge that seven is a Holy Number: that i 


t frequently occurs in the Bible; 


is continually appearing in our daily life—seven days of the week—Seven Ages of Man—Seven 


Wonders of the World—and in many other instances; so that it is interes 
to the number and its multiples in the Law of the Land, 


Seven years is the statutory limit of the 
life of Parliament; and any person convietéd 
of corrupt practices at an election is for 
seven years incapacitated from registration 
asa Parliamentary elector : 

England and Wales is divided into seven 
circuits or areas for Assizé purposes; a 


j P I 


Court Judge. 


ting to note the references 


Stipendiary Magistrate is a barrister of at 
least seven years’ standing appointed as a 
paid Magistrate in a Borough who can do 
alone any act which by law requires two or 
more justices; and seven years’ standing at 
the Bar is.the qualification of a . County 
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. . THB AGES or INFANTS 

Infants 
are not punishable for any offence 48 the 
law halds that under the age of eight» years 
a chifd cannot be guilty of any. offence; 
children of twice seven years of age arè 
considered of sufficient discretion to be liable 
fer their illegal acts; and a boy under- twice 
Seven years of age may not under ‘any ‘cir- 
cumstances be convicted of rape or any 
offence of carnal knowledge .. ° 
_ The only persons prohibited by law from 
being present as spectators in Court are 
children under twice seven years not being 
infants in arms. É 

A child or young person may for infor- 
mation purposes be remanded for” thrite 
seven days and for four times seven days 


eto permit arrangements to be made as tc’ his. 


future. 

A summary..offence is committed where 
any person of sixteen yearseor over who has 
the custody, charge or care of any child 


under seven, allows such child to be in any. 


room containing an open and insufficiently 
protected fire grate without taking reason- 
able precautions against the risk of the 
child being burnt or scalded and by reason 
thereof the child is killed‘ or ‘suffers serious 
injury. It is’.also'an offence for any person: 
to be found drunk in any highway or public 
place, whether a building or not; or'-on 
any licensed premises, while having the 
charge of a child apparently under the age 
of seven years. . : - 


A pawnbroker must nah take in pawn any. 


article from anyone under twice seven’ years 
of age; and every pledge is redeemable with- 
in twelve .months and seven additional days 
of grace. . . as 

Sending a child under twice seven years 
of age to licensed premises to obtain, or -the 
licensee selling or delivering to: any such 
child, any intoxicating liquor, except in. 
bottles corked and sealed and notless than 


one*pint in quantity isa summary offence;. 


as is causing or allowing a non-resident child 
under twice seven years of age to goto or 
be in the bar of licensed premises during the 
permitted hours. l 

No person under the age of twice seven 
years shall accept as a gift or borrow any 
firearm or ammunition to which Part I of 
the Firearms Act, 1937, applies, and no 
person shall give or lend any such firearm 
or ammunition toany other person whom 
he knows or has reasonable ground for be- 
lieving to be under the age of twice. seven 
years. l : 

An aggravated assault is an assault or 
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battery ofan aggravated nature upon any 


of seven years of age and under “boy whose age does mot exceed twice seven 


years or upon any female. 
o unlawfully, either by force or fraud, 

lead or take away or decoy or entice “away 
or detain any child “under the age of twice 
seven years, with intent to deprive „the 
parent or guardian or lawful custodian of the 
possessign of such child,*or with intent to 
steal any article bn such child, or with any 
such intent+to receive or harbour any such 
child knowing it has been so abducted is 
felany, except where the abductor has 
claimed a right to the possession of such 
child or is the mother or has claimed to be 
the father of an illegitimate child, | 

It is also a iélony to fraudulently allure, 
take away or detain. a woman under the 
age of thrice seven years on account of her 
fortune, out of the possession and. against 
the will of her father or mother or other 
person having the lawful care or charge of 
her with intent that she should be married or 
carnally known. 


SEVEN YEARS’ ABSENCE. 

Seven years is the time fixed? by statute - 
as the period for which absence from a hus- 
band or. wife without knowledge of their | 
being living within that time must erdure 
in order to secure a person marrying _& 
second time during the life of the first, hus- 
band or wife; from liability to a conviction 
for bigamy. soe 

Jt isa misdemeanour for any. person for 
the purpose of earning any profit ‘to send or 
cause togddé sent to a person he knows to. be 
an infant (that is under the age of three 
times seven years) any circular, telegram or. 
other document, inviting the person receiving . 
it to make any bet or totake any share in any 
betting transaction or to apply to'any person 
or place for information or advice’ for the 
purpose of any bets or for information as to. 
any race, game or other contingency upon 
which betting is generally carried on; 
and it is likewise a misdemeanour for any-* 
one for profit to knowingly send to any pet- 
son under the age of three times seven . 
yearsany document inviting him to borrow 
money. 

The limits of seven, twice seven, and three 
times seven days are imposed in respect of 
various steps in procedure with regard to 


‘appeals, and in respect of applications for 


the grant, renewal and transfer of licences 

under the Licensing and kindred Acts. _ .’ 
A non-licensed refreshment house must 

not be kept open-for the consumption of re- 


: i ye 
freshments therein during the seven hours Fa 


8 


e between 10 P. y. and 5 A. M.; the licensee of 
a licensed refreshment house is liable to a 
fine where the keeper Gr this employee re- 
„fuses to admit a constable demanding ad- 
mittance, if the proceedings are instituted 
within seven days; and a licensee or a 
‘publican havinga public billiard table must 
not allow any person to play at such tablé 
unis the seven hqurs between 1 a. y. and 
A. M. 6 


| FIVE TIMES SEVEN 

A prisoner can, without showing caute, 
peremptorily challenge or object to indivi- 
dual jurors up to five times seven ina case 
of treason; and section 7 of tne Administra- 
tion of Justice (Emergency Provisions) Act, 
1939, *provides that save on a trial for 
treason or murder it shall not be necessary 
‘for the jury to consist of more than seven 
persons. 


Seven years was at one time the mini- 


A Matrimoniar Home 

The question of where a husband has a 
matrimonial home is still an important ques- 
` tion in thé Divorce Court. It became very 
. Important after the decision of the Court of 

Appeal’ in -Niboyet v. Niboyet (4 P.D. 1). 
for that Court held that, though the parties 
to a marriage had never acquired English 
domicil, yet if they have acquired what Mr. 
Latey calls a “‘matrfmonial home fh fact ” 
here, our Court has power to dissolve their 
marriage. This decision has since been over- 
ruled in Salvesen v. Administrator of 
Austrian Property (1927, A.C. 641). So it 
may now be said that where the Court, 
faced by a challenge of its jurisdiction, asks 
what is the matrimonial home of a husband, 
it is really looking for his domicil. Mr. 
Justice Henn Collins had to consider the 
matter just before Easter (Milligan v. 
Milligan; Times April 10). It was asad 
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mum period ofẹ sentence of transportation 


gand is now a common period of a sentence 


of penal servitude. 


Many more instances of the occurrence of 
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the number seven in law could be “given, © 


but it will be sufficient to conclude with a 
reference to the “Seventh Section” (which 
is as well-known to the criminal classes as to 
the police in that it entails certain unplee- 
sant consequences to the persons mentidned 
therein) namely section 7 of the Prevention 
of Crime Act, 1871, which makes a person 
liable to twelve months’ imprisonment who 
having been twice convicted of crime, the 


last conviction of crime—as defined in the’ 


Act—having been on indictment, is at any 
time within seven years after the expiration 
of his last sentence, found in any place 
under such, circumstances asindicate that he 
wis about to commit any offence or who is 
found in enclosed premises without being 
able to satisfactorily account for his. pre- 
sence there.—M. P. M. 


Extracts from Contemporaries. - 


case of a serving officer against whom his 


wife. petitioned for restitution of conjugal - 


rights. The husband went about the 
Empire and his wife with him, and from 
time to time lived in Ceylon, in Scotland, 
and in different parts of England. He final- 
ly left his wife when they had gone toa 
place in England to which duty called him 
in October, 1938. Fie had not yet got a house 
there. The learned Judge ‘decided that, 
though a joint dwelling-house is the usual 
concomitant of co-habitation, it is not 
essential, and that a matrimonial home may 
exist where a husband resides, and therefore 
ought to set up such a home. Nothing seems 
to have been heard of the point that a serv- 
ing officer, since he is always liable to be 
moved about the world, acquires no donaicil 
by mere change of residence whilst his 
service lasts.—L. J. 
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NO CONCLUDED CONTRACT = 4 


Scammell v. Ouston (1941), 1 All E. R. 14, 

is a salutary decision of the- House,of Lords, 
explaining and distinguishing Hillas < Co. 
Ltd. v Arcos, Ltd. (1932), 147 L. T 503. In 
° the Hillas Case, a contract for the supply 
of Russian soft-wood timber in 1930, at 
agreed prices, less agreed discounts, gave 
the buyers an option ‘to buy a further 
1,00,000 standards in 1931. The contract was 
precise ; the option was vague : no kinds, 
sizes or qualities were specified ; no dates or 
ports of shipment or discharge were defined. 
The House held that no further agreement 
was necessary ; the terms of the option were 
‘inherent in, and could be implied, from the 
terms of the 1930° contract ; the Court could 
spell out the terms of the option and identify 
a fair specification and a fair distribution. 
On the other hand, in Scammell v. Ouston, 
where the parties had agreed that the 
balance of the price of a lorry was to be paid 
“on hire purchase terms’ which were never 
finally settled, the House held that there was 
a no concluded contract ; the expression was 
too vague ; the Court could not construct a 
contract for the parties and could not, of 
itself, define the normal terms of a hire- 
purchase agreement which the parties had 
intended, one day, to settle between them. 

It is interesting and significant to observe 
that in the Hillas Case, MacKinnon, J. (who 
sat with a City of London special jury), had 
pronounced for the validity of the option as 
a contractual agreement ; his judgment was 
reversed by the Court of Appeal end restored 
by the House of Lords In Scammell v. 
Ouston, the Court of Appeal (which includ- 
ed MacKinnon, L. J.) decided that the 
parties knew quite wellthe type of agree- 
ment contemplated ; this view was reversed, 
by the House in the Hillas Case, Lord 
Wright extended the implication in busi- 
ness contracts of what was reasonable, in 
order to give business’ efficacy to the con- 
tract ; in Scammell v. Ouston, Lord Wright 


said that the language used by the parties 
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was so obscure; so indeterminate, that the 
Court could not attribute to the ' parties any 
particular contiactual intention. His 
reasoning in this case bears a striking re- 
semblance to the reasoning of Scrutton and 
Greer, L. JJ., in the Millas Case ((1932), 147 
L. T. 504—510, at pp. 506, 508, 509), -which, 
rejected though it was, has always appeared 
to the writer—with. the greatest respect to 
the opinions of the House of .Lords—to be 
more consistent with the principles of the 
law of contract. They held that, consider- 
ing the number of things lef? undetermined 
—kinds, sizes, quantities, times, pérts and 
manner of shipment—the option was not an 
agreement but an unenforceable agreement 
to make an agreement. 

The facts, the arguments, and the judicial 
views which have been reversed, are shortly 
set out in the speech of Lord Russell of 
Killowen,,and in the opinion of Lord Wright 
at greater length. l 

Theequestion was this: was there a con- 
cluded contract, or not? The respondents 
had claimed damages for breach of contract. 
The main defence was that no contract arose 
out of the letters or interviews. Trucker, J., 
and Slesser, MacKinnon and Goddard, 
L. JJ., decided—‘‘for reasons which present 
an embarrassing diversity,’ Lord Wright 
observed—that, as a matter- of construction, 
a contract had been concluded ; the House of 
Lords held otherwise. a, i 

In November, 1937, Ouston, a firm of 
house furnishers, desired to acquire a new 
motor van for their business. Scammell 
quoted. £268 for a Commer 1d-cwt. chassis 
complete with special Scammell body; 
against this, they would allow Ouston £100 
for their 1935 Bedford van. The quotation 
was by letter; Ouston at a conversation with 
the general sales manager, placed the order. 
The order was confirmed by Scammell’s 
letter of 7th December, 1937, which asked for 
Ouston’s official order, stating that delivery 
could be made before February, 1938. On 
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8th December, Ouston replied, acknowledg- 
ing receipt of the acceptance of the order, 
- and saying: “This order is given on the 
understanding that the -balance of the pur- 
chase price can be had son hire-purchase 
terms over a period of years.” This was 


the crucial sentence around which all the® 


argument revolved. During all the conver- 
ations, Ouston had made it clear éfat a 


hire-purchase agreement was essential ; there 


was no question of an out-and-out purchase. 
No terms, however, ofsuch an agreement had 
ben, settled or even-discussed. In January, 
1938, Scammell wrote to Ouston that the 
United Dominions Trust Co., Ltd., a finance 
company, had ‘accepted the hire-purchase in 
connection with the vehicle, and -that the 
documeats would be forwarded. On 10th 
February, 1938, Scammell reported that the 
van would be ready in a few days “subject 
to* mutual acceptance of the hire-purchase 
agreement.” Scammell then inspected the 
Bedford van; reported: unfavourably upon 
it and stating that it was a 1934 vehicle ; 
and wrote that since it didnot fulfil the 
contract conditgons, Ouston should dispose of 
it locally. After much correspondence, 
Ouston, in May, 1938, issued a writ against 
Scammell, claiming damages for. breach of 
contract to supply a Commer ‘chassis com- 
pletely with body, and to accept a Bedford 
van in part exchange. jt was pleaded in the 
defence that the alleged agreement was sub- 
ject to a.condition as to hire-purchase terms ; 
until a hire-purchase agréement mutually 
approved was effected, neither party was 
aoe no such agreement was in facweffect- 
ed. - À 

Tucker, J., found that Scammell, by their 
letter of 14th February, 1938, had repudiated 
the: contract, and he awarded Ouston 
damages for breach of contract. He held 
thatthe stipulation as to a hire purchase 
agreement ‘was: merely a condition prece- 
dent’; the vendors, by wrongly repudiating 
the contract, had relieved the purchasers 
of proving that the condition precedent had 
- been fulfilled. : 

The Court of Appeal, for differing reasons, 
affirmed the judgment ((1940)1 All. E. R, 
59). Slesser, L. J., said that it was for the 
purchasers, within a reasonable time and in 
a reasonable way, to produce some method 
of satisfying their undertaking through a 
hire-purchase agreement, to pay the sellers 
(at p. 64). The terms of the agreement 
could be settled in conjunction with a third 
party: It was for the purchasers tô procure 
the agreement but the repudiation by the 


sellers rélieved the purchasers of proving 


° “| 


JOURNAL 


19510 


that they had fulfilled this condition. Ac- 
Q&rding to MacKinnon, L J., the duty of 
procuring the agreement lay upon Scammell. 
The parties knew what type of agreament 
with the finance company was contemplated: 


éven-thoughit might have been in oneeofa - 


few forms ; either of the variant forms, if in 
a reasonable form, 
p. 66) The contract was not for the sale .of 
goods, but to procure the finance company 
to.buy fôr Scammell a car, and let it to 
Ouston on hire-purchase terms. A draft 
agreement had in fact been prepared but 


was never signed ; it was not, however, in e 


evidence and was immaterial, said Lord 
Wright; moreover, ib was incomplete and 
many doubtful points had not been’ settled. 
Goddard, L J., agreed that Scammell must 
pro@ute the “agreement with the finance 
company : as long as they submitted to 
Ouston a hirespurchaser agreement giving 
two years’ credit for £168, Ouston must take 
the car; the exact terms of that agreement 
did dot matter to them, nor in these terms 
would they havea say (at p 67). < 
= Inthe House of Lords, the case was put 
in different ways by leading and by junior 
Counsel for Ouston, the respondents. First 
it was argued thal there was a ‘contract of 
sale, subject to a condition precedent—or a 
stipulation in the contract—that the balance 
of the price could be had on reasonable hire- 
purchase terms. The agreement was put by 
junior Counsel not as a contract of sale, but 
36 a contract defeasible if Ouston could not 
secure financial aid en hire-purchase terms, 
provided that Saammell could compel Ouston 
to take delivery if Scammell could show that 
hire-purchase finance was available. 
ment between the parties on the terms of 
this finance was immaterial “An alleged 
contract,” said Lord Russell of Killowen, 
“which appeals for its meaning toso many 
skilled minds in so many different ways is 
undoubtedly open to suspicion’ (at p 20). 

The house of Lords held that there never 
was a concluded contract between the parties, 
The concluding sentence of the letter of 8th 
December, 1937, Lord Russell declared, was 
nota condition precedent to ans contract, 
but merely a recording of the common inten- 
tion of the parties, stipulating, for the first 
time a two-years’ period. 

Upon two grounds said Lord Wright, there 
never was a contract. First the language 
was so obscure and indefinite that no parti- 
cular contractual intention could be infer- 
red 

“The object of the Court is to do 
justice between the parties, and the 
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+ 


would have sufficed (at, 


Agree-° 


1941; 


: Court: will ‘do its best, ifssatisfied that 
there was an ascertainable and. deter- 
_-Minate intention -to contract, to give 
effeqt to that inter‘ton, looking ate sub- 
stance, and not mete ‘form. It will not 
be deterred by mere difficulties of in- 

` ferpretation . 
however, 1s to be foundin the words 
used. If these words,: considered how- 
ever broadly and technically [?], and 
with due regard to all the just: ineplica- 


». tions, fail to evince any definite meaning “ 


on which the Court can safely, act, the 
e Court has no choice but to say that there 
is no contract” (at pp. 25, 26). 

- In the present case, the bargain was ““too 
vague —as was manifest from “the startling 
diversity of explanation.” The ‘terms were 
pot reasonably certain.” < . 

Secondly, the parties had never advanced 
beyond the stage of negotiation : no agree- 
ment was ever reached: “the furthest point 
they reached was an understanding or 
agreement to’ agree upon hire-purchase , 
terms.” Lord Dunedin's dictum is cited 
from May & Butcher, Ltd v. The King 
[1934] 2 K. B. 17, 2ln :—` | 

"To be a--concluded contract there 
must be a concluded bargain and a con- 
cluded contract is one which settles 
everything that is necessary to be set- 
tled and leaves nothing to be settled by 
agreement between the parties. Of 
course, it may leave something which 
still has to be determined, but there’ that 
determination must be a determination 
which does not depend upon an agree- 
‘ment between the parties,” 

dn that case, the contract provided that the 
prices of the old tentage were tobe agreed 
upon by the parties ‘from time to time, as 
the quantities became available. The parties 
could not, in fact, agree. 

Scammell, in their letter of 10th February, 
1938, had stated that the transaction was sub- 
ject fo mutual acceptance of the hire-pur- 
chase agreement. Such an agreement, Lord 
Wright pointed out, is a contr Tact notof sale 
but of bailment. The owners let the chattel 
on hire for a periodic rent; on completion 
of the agreed payments and compliance with 
the conditions the hirer has the option of 
buying the chattel on payment of a nominal 
sum : he does not become owner automati- 
cally on completion of the payments (see 
Helby v. Mathews [1895] A. O. 471, 474, per 
Lord Herscell, L.O.) What. would be’ “the 
price” is increased by asum to cover inter- 
est and bankcharges. Terms are necessary 
as to user, repairs, insurance, repossession 
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“be gathered from the contract. 
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and other matters: the agreement is “in 
@ractice a | complex eatrangement.” Lord 
Wright proceeded to explain the various 
methods in which the transaction might 
have been carried out. A tripartite abree- 
ment would have bedh necessary, The terms 
ofehe agreement were of joint concern to the 
three - parties: The crucial sentence of the 
December letter probably meant “an an- 
nouncement thatethe deal is only to procéed 


upon a hire- purchase basis, the parties anti- . 


cipatins that the têrms of such an agreement 
wouldbe settled between them jn ‘due 
course” (at p. 28). 

Now in the Hillas Case the contractual in- 
tention was clear. By the implication of 
what was “just and reasopable,” the Court 
could fillin the missing details—already to 
Thus, also, 
the Court may determine. reasonable price, 
reasonable time, reasonable instalments., 
“The parties both intended to make acon- 
tract and thought they had done so. Busi- 
ness men often record the most important 
agreements in crude and summaty fashion 

. It is accordingly the duty of the 
Court to construe such documen® fairly and 
broadly, without being too astute or Subtle 
in finding defects....’ But the Court 
cannot “make a contract for the parties, 
or [to] go outside the words they have used, 
except in so far as there are appropriate 
implications of law, ab, for instance, the 
implication of what is just and reasonable 
‘to be ascertained by the Court asa matter of 
machinery where the contractual intention 
is clear byt the contract, is silent on some 
detail” (47 L. T,atp. 154). But the pre- 
sent would be a case of making an entire 
contract for the parties. 

“The law has not defined, and cannot 
of itself define, what are the nor mal and 
reasonable terms of a hire-purchase 
agreement; though the general character 


necessary for the parties in each case to 
agree upon the particular terms” ((1941), 
1 AIL E. R., at p. 29). 

As a matter of practice, it will ‘depend 
upon the construction of the terms of the 
‘agreement in the light of its surrounding 
circumstances whether there is a concluded 
contract or not. The House of Lords, in 
May & Butcher Ltd. v. The King [1934] 2 
K. B. I7n, did not intend to lay down a 
„universal principle of construction. 

“It must.be in each case a question of 
the true construction of the particular 
instrument,” 

observed Lord Wright in the Hillas Case 


of such an agreement is familiar, it is. 


12 


(147 L. T., at p. 517). Yet on comparing the 
speeches of Lord Wright in the # 

- andin Scammell v. Ouston the interence is iT- 
resistible that the House has, in effect, °re- 
affirfhed the fundamental principle that where 
there remain essential? terms not agreed 
bekween the parties, there is no concluded cgn- 
tract. This was the view of Scrutton and 
Greer, L. JJ., when the Hillas Caee came 
before the Court of Appeal (and see the 
critical comments of Scrutton, L.J., in 


Foley v. Classique Coaches, Ltd. [1914] 2° 


K. B. 1, 9, 10, upon the difficulty of re- 
cònciling the Hillas Case with May & But- 


Probation After Convictions, 

, The old idea that probation was for first 
offenders only is dying out, though it persist- 
ed far too long, and even magistrates 

have been heard to say that they thought an 


offender*could not be put on probation if” 


he had been previously convicted. It is true 
that the Mt of 1887 was called the Proba- 
tion of First Offender’s Act, but 1887 isa 
long time ago and there is really no excuse 
for speaking of that, repealed, Act to-day. 
The Probation of Offender’s Act of 1907 
cleared up the position satisfactorily. 

A. Halifax womar found guilty of stealing 
was recently put on probation, although 
there were four previous convictions includ- 
ing one for forgery. But those convictions 

“were from 1914 to 1930 and the magistrates 
‘felt justified in what they did, U&cause she 
had been honest for ten years. 

If we may say SO, we agree, and we think 
this isa discriminating use of the probation 
system. Often it is quite impossible to deal 
leniently with a person who has a record, 
-if only because he shows no sign of wishing 
to amend. But there are occasional cases 
where even an old convict may be worth the 
risk of atrial on probation, and the late Sir 
Robert Wallace once told a meeting that at 
‘the London Sessions he often dealt in that 
way with ex-convicts. Critics aéeused him 
-of overdoing probation. Be that as it may, 
he did as much for the probation system as 
any judge of his time and the good he did 
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cher v. King}. The observations on Mac- 
Kinnon, L. J., therefore in Ouston v. Scam- 
mall (1940), 1 All E. R. 59, 65, 66—in parti- 
cular ebhe observation that this was “a per- 
fectly simple and ordinary business agree- 
ment” (at p.65)—must now be regarded as 
too wide. To repeat the crystalline words 
of Viscount Dunedin : 
“To bo a good contract there must “be 
a concluded bargin and a*conecluded 
centract is one which settles everything 
that is necessary to be settled by agree-, 
ment between the parties” ({1934] 2 K. 
B., at p. 21).—S, J. 


: * - Extracts from Contemporaries. 


Plain English . 

A defendant summoned for an offence in 
connection With an old railway ticket wrote 
to the court explaining that he found an un- 
collected ticket in his pocket, when he had 
no time to take a ticket, and thought this 
was a way of getting back a little of the 
money he had spent on other means of travel 
during train difficulties. He added that he 
realised now that this was not only stupid, 
but also anti-social. À 

As the defendant did not appear before 
the court to plead and the letter could not 
be accepted as a plea, the court did not 
have to decide whether an admission of 
anti-social conduct was the equivalent of a 
plea of guilty. No doubt the defendant 
really meant to make a frank admission 
that he had done wrong, but there is rather 
a tendency nowadays to use the words 
“antisocial” or “delinquency,” instead “of 
“wrong,” ‘“eriminal,” “erime” or “offence.” 
It would be harsh to label the offences of 
small children as crimes, and still harsher 
to speak of them as criminals, but it would 
be a pity if we dropped into the habit of 
referring to criminal offences as ‘anti-social’ 
acts, and there are times when it is necessary 
to remind people, both old and young that 
some anti-social acts are criminal offences, 
and not to be glossed over by the use of softer 
words. 

We do not suggest that the defendant in 
question should have described his wrong- 


doing as a crime, but it was an offence 
punished by the criminal law, and the best 
way of admitting-to an offence is for the de- 
fendant to say that he realised it was wrong. 
This is plainer English than ‘“‘anti-social.”-— 
FoP, y 


lives after him. There should be no hard 
and fast rules limiting probation to persons 
with no convictions or only one conviction. 
“The root of the matter is to look at each case 
in the light of all the circumstances, and to 
realise that no two cases, and no two people, 
are exactly: alike.—J. P. 
: ; | e 
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THE LAW OF SELF-HELP IN ANCIENT HINDU LAW. - 


(By Narhar Laxman Ranade, M. A., L. L. M., Pleader, Jalgaon, E. K) 
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“Only the fittest shall survive ‘and the 
weak are liable tobe the prey of the strong” 
is the rule of nature of this world. A Regen 
struggle for existence is going: on in this 
Universe, every being trying to find a living 
space resisting all the force of the powerful. 
It therefore requires no legislation to pro- 
claim the right of self-defence of an ag, 
grieved person against an aggressor. It is 
the second nature of every being to protect 
himself from the onslaught of the enemy. 
The. strong subdues the meek and submis- 
sive: It was the rule in ancient .times that 
they shall have it who have the power, they 
shall keep it whocan. This gave the victim 
the right to defend himself up to his last 
dying gasp, to protect his body his family 
and his - property. The greater fish find 
their subsistence on the younger ones and the 
well-known Sanskrit quotation that “The 
subsistance of a life is another weaker life*” 
very well-shows the same. The lure to live 
fsso strongin every being that he is ready 
to forgo any valuable thing as its price. A 
story is. told of an ape-mother who saved 
herself from the stormy deep waters by 
drowning her younger ones which indicates 
the natural desire to live. Manusmriti also 
hints at this natural inclination when it says 
“Ohe should save oneself even at the cost 
S 7A own wife and wealth” (Manu. VII 

Itisthe duty and the right of everybody 
to live in this world, to protect his body, his 
family and his property from the hands of 


. hisenemy. Dryden has said ‘“‘Self-defence 


is the nature’s eldest law,” and as such 
every being must observe this sacred law 
of the Universe. Every individual is a mem- 
ber of the state, a valuable asset of the Govt. 
and the Govt..would not afford its loss. It 

*Q) Jivo jivasya jiwanam. 

12)” Atmanam satatam rakshet darairapi dhanat- 
rapi, : i 


1%—J.3 


is an offence to commit suicide which indi. 
cates clearly the duty one owes -to oneself, 
namely to live to protect oneself and be use- 
ful to the nation. Life may be of ‘no, value 
to a person, but he is not even the master 
of it. He must bear to live and find himself 
valuable to the state. , So to save one’s life is 
a “sheer necessity” and as necessity knows 
no law, the self-help in cases of critical cir- 
cumstances is in no way the breach of the 
Same. - 3. fF 

The law of self-help is an exceptionsto the 
general rule that a person should not take 
the law into his own’ hands. In the dawn 
of civilization every individual was free to 
do anything in order to protect himself from 
the foreign attacks. But when the society 
settled in peaceful lines it established certain 
rules of guidance for the community—called 
the laws and also the figurehead, called the 
king to garb them with effective sanction, 
The king was to see that the law was obey- 
ed, no bold attempt was made to disown 
its authority, and if transgressed to deal with 
the trangresser. The law of self-help and 
private vengence gave place to the public 
vengence, vengence by the community at 
large. The state represented every indivi- 
dual and in lieu of taxes and obedience to 
its laws agreed to assure the due protection 
tolifeand property. The right of self-help. 
was therefore restricted. The duty of pro- 
tection in ancient India was entrusted with 
the fighting race--the Kshatriyas. No body 


“was to take the law into his own hands and 


f 


-~ 


dishonour its administrator. 

This state of affairs we see and read in 
the Dharma-Sutras of Apasthamba (400 B. ©) 
who emphatically asserts “A Bramin shall 
not handle a weapon even for a perusal*” 
He clearly allocates the duties of the four 
castes and the four Ashramas’ and. imposes. 


*(3) Pariksharthopi bramhanah ayudham. nadadeet, 


a 
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the absolute duty of protection On the king 
who was to be a Kshatplyg. 

_ Although the state agrees to protect its 
own subjects, it many a ‘times is elmost irh- 
possilffle for the»state to protect the indivi- 
dual. The moment is ¢ritizal. There isa 
quegtion. of life and death.” The guardiang 
of the law might: probably arrive on the 


sceneof the offence*only to find the-svictim-- 


dead.” ‘So'the law gives every persof a final 


weapon—a weapon which -is to.be, used in. 


the, last critical stage, whet no other escape 
is available. 


fn the ancient .Hiùdu Law the right” of - 
self-defence was allowed though in certain ` 


specified ‘eases. The Brahmins and -the 
Vaishyas “who ordinarily were restrained 
from ‚the use of any weapon. were permitted 
to handle ‘if in sore critical moments 
Manusmititi (Chapter. VIII, 348-49) enume- 
tates thé unavoidable moments. when .the 
weilding of the sword itself becomes the 
sacred law. - “A twice-born person should 
hold out the sword. for the avoidance of the 
breach of the Dharma of, the twice. born 
classes, tO-save. oneself and the females in 
times of disreas such as wars end foreign 
invasibus etc., ‘in order’ to save one's own 
preverty in. the.form of Dakshina and cows 
ete. as there.is na other: go. By doing. this 
“he commits no sin.” No doubt the general 
‘rule of Ahimsa was supreme. The circum- 
stances.enumerated above-were en exception 
to the’general rule, and a valid and a legal 
defence ‘for a. charge against crime. 

‘The Hindu Lawyers. were shrawd enough 
abt to ‘restrict. this right to the cases of 
menace to one’s own life only.- Ts -right 
‘extended to the protection of the life of. other 
and also’ to the property. .If any one saw 
the destruction of the property of himself 
‘or of others: he: was entitled: to protect, it, take 
"ithe law into his own - hands and in a. way 
-help the ‘king. 
The Hindu J urists cre treated this 
‘right as an exception. Manusmriti (VIII 
* 300-51). says that an assassin should be 
- killed without any hesitation be he a preach- 
ier a child or an aged person or even a pious 
` Brahmin. for force is to be repetled by force 
-and not:‘by passive resistance. Passive re- 
‘sistance is really hopeless and impractible 
‘In-such cases as the asséllant is blinded by 
‘ evil. passions. -~ 
~- Subsequent. AR af Manu iry 
‘to delimit this right, because of its conflict 
“with the other text of Manu (VIII 351-51) 
‘which says “A Brahmin: shall ngb be killed 
even though he has.committed. every worst 
“possible sin.” Sarvajna- Narayan observes 


; 
e 


eson excessively” 


the ehapter ‘ 
‘That the créditor “should recover his: dues 


the general rule. 


-methods may bring about. 


195 I O 


“The defender should not wound such a per- 
and Kullukabhata com- 
ments “One should kil! such an assassin if 
one is pnable to save-oneself by running 
ete.” One wonders to find these modern 
civilised ideas'of mature jurisprudence in 
those old times. Section 99 of our 1.” P. 0. 
gays. ‘*Thers is no right of private defence 
in-- cases -in--which there‘is time: to have, 
recourse to the public authorities” and “The 
right of private defencein, no case extends 
to the inflicting of more harm than it is ne- 
cessary to inflict for the purpose of defence”. 
The Hindu Lawyers clearly appreciated that 
this ‘concession was only a defencive and not” 
an -offensive one. 


{n the Ancient Hindu Law the law of 
self-help was also a good answer to an 
ofsefice of theft under the compulsion of dire , 
necessity. Theft was considered a graver 
sin, but a hungry man was not dealt with 
for a petty thefte committed to satisfy his 
hunger. Manu says that a person who has 


sno meals for three days together may steal 


food which will be quite sufficient for his 
satisfaction. It should be remembered that 
generally any sin was passed over when the 


‘life was at stake. Vishwamitra committed no 
sin in eating the flesh of the dog when he was 


extremely hunger-striken. It was in- fact 


an Apatdharma (behaviour in times of dis- 
tress) and the Law of Self-help is also based 
‘on this healthy principle of Apatdharma., 


This law of self-help also found place in 
‘recovery of debts (Rinadana}”’. 


by taking recourse, to the court of law was 
But methods of private 
recovery were not discouraged. “One must 
help oneself” and seek the help of the Law in 


“unavoidable cases only. Manusmriti (VITI-49) 
gives out four modes of recovery besides 


the law-suit. They are (1) religious sanction 


. (2) deception (3) by fasting at ‘the doors of 


the debtor etc. (4) force. In spite of all these 
ways the Hindu Jurists clearly anticipated 
the evils that the indiscriminate use of these 
: False claims 
might be invented and undue recoveries 
made by the Shylock-minded money-lenders. 
So the law hedged this principle by a sound 
rule of common sense that when the debtor 
disputed the claim of the creditor, the only 


remedy for the creditor was to get the claim 


settled through the court of law. ` 
The above’ brief discussion clearly shows 
how the Ancient Hindu Law was on a par 


. with the even modern ciyilised ideas of the 
-advanced Jurisprudence. -- 


The only thing is 


1941 


that we- must have the mindsto read and in- 
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ånd wrote, in what wise way they legislated a 


quire what our honoured forefathers thoughts and ‘what masterminds -they- possessed 
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Many criminals who would ordinarily 
ghrink from murder nevertheless are pre- 
pared tg offer resistance of varying degrees 
ef violence to police officers who „Seek . to 
arrest them. Such. was the case in the re- 
cent appeal to the Court of Criminal Appeal 
against a conviction for murder in R. v. 
eAppleby (24th and 25th June, 1940; 28 Cr. 
App. Rep. 61). 

The appellant and a man called Ostler 
were found committing an offence of ware- 
house breaking by police officers. They were 


e overtaken while trying to escape, and Ostber, 


it was stated, fireda shot which killed a 
police officer. Appleby had heen heard to 
‘usé words encouraging Ostler: ~~ ` 
-In the course- of the summing-up the 
‘learned judge in the court below said: ‘I 
is not the law that if Appleby did not know 
at the outset-that Ostler had taken-a gun 
with him he cannot be, guilty.” In support 
of that statement, he referred to the sum- 
ming-up of. Avory, J, in R. v. Brown and 
Kennedy (The Times, 28th April, 1928), in 
cwhich the learned judge had made a similar 
-observation. > -> 

He added: “If you are satisfied that these 
two men , were -jointly engaged on this 
‘felonious enterprise . . . and were united -in 


.-& common resolution toeresist’ by violence 


-any constable who should oppose them, and 
.the shot fired was fired at the police con- 
Stable by one of them in purstiance’ of that 
-common .resolution, and killed the constable, 
‘that 1s murder, and both are principals in 
“the murder It may occur to you, of course, 
‘that these two men were engaged in a com- 
. mon enterprise of breaking and entering and 
. Stealing. You may be satisfied of that, and 
“that that purpose of breaking and ‘entering 
-and stealing had been effected before the 
“fatal shot was fired. Then you will ask 
yourselves: Was the shot fired in pursuance 
. of the common design of both to resist arrest, 
‘by violence; if a police cfficer should attempt 


¿to arrest them? If so, then-it is open to 
-you to say that death resulted in the carry- 


‘ing out of that design.. If it did, both are 


: equally guilty of murder.” 


The-complaint made against this summing- 
up was that the judge. should have told 
the jury that both persons either had a 
common resolution to resist arrest with ex- 


a -© KILLING WHILE RESISTING ARREST. 


the person killed is such an officer so em- 
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treme violence, or deadly violence, or *such 
violence as would be likely to endanger life, 
or thatthey came with a common resolution 
to carry out the’ felonious, enterprise at all 
hazards. . 7 « | i 

` In the Court. of Criminal Appeal, Hum- 

phreys; J., giving the judgment of the court, 

quoted “Stephen’s Digest of Criminal Law,” 

7th ed., p. 225: "Murder is unlawful homicide 

with . malice aforethought. Malice’ afore. 

thought means any one or more of the fol- 
lowing states of mind, preceding Or co- 

existing with the act gr omission by which 

death is caused, and-it may exist where that ` 
act is unpremeditated.” Among those statés 

of mind. were: “an intention to cause death 


Of, or grievous bodily harm to any person”: 


“an intention to commit “any felony -what- 
ever” ;- “an inténtion ‘to oppose by force any 


officer of justice on his way topin or return- 


ing from the duty of arresting, keeping in 
custody, or imprisoning any person’ whom 
he is lawfully entitled to arrest, keep in 
custody or imprison, or the duty of keeping 


the peace or dispersing an unlawful assembly, | 


providing that the ofender has notice. that 


` 


ployed.” > © doe ket i 
His lordship .also quoted “Russell on 


Crime,” 9th ed., Pt. I, p: 412, to show that 


a.muci® less degree bf violence may be 
sufficient to justify a verdict of guilty of 
murder in the case of a police officer who is 
killed in the execution of his duty, in arrest- 


ing a person or detaining a person in custody, 


so long as the arrest is lawful, than would 


‘suffice in the case of another person. Hum- 


phreys, J., however, pointed out that “‘viol- 
ence” meant something more than would be 
sufficient to justify a convictioa of obstructs, 
ing a police officer in the execution of- his 
duty; in other words, , -‘‘yiolence” meant 
violence, l 

In some of the older cases referred to by 
the court, confirmation can be found for this 
view. In “Foster's Crown Cases,” at p. 308, 
“ministers of justice while. in the execution 
of their offices” are described as “under. the 
peculiar protection of the law,” and the killing 
of officers so employed is said. by Foster to be 
murder. Iftwo persons, Foster said, agree 
to commit°an assault, and one of them.goes a 
little further than has been agreed, the other 
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nocence. (See also FR. v. Macklin (1838), 2 
Lewin C. C. 225, and Rv.’ Porter (1873), 12 
Cox C. O. 444; R.v. Pridmore (1913), 8 Os. 


App. Rep. 198; A. v. Pearce (1929), 21 Or. 


App. Rep. 79.) o ; 
A recent case on the stbject «which was 
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. The case does not dispose of the difficulty 
which sometimes arises of distinguishing 
*violence’ from mere sudden resistance to 
arrest, in’ which by pure accident an officer 


is killed} whichin such circumstances, it is 


‘submitted, would be manslaughter (B®. v. 
Porter, supra). ._In-the majority. of eases, 


referted to by the Court of Criminal Appea? however, the -criminal who determines to 


was FÈ. v., Betts and Riddley (1930), 22 Cr. 
App. Rep. 148, where Avory, J., said that 
it was clear law thatit was not necessary 
that a ‘party, to constitute him a principal 
in the second degree, should be actually 
present, an eye-witness, or tar-witness of the 
transaction, but he was present, aiding and 
abetting, if, with the intention of giving 
assistance, he is near enough to afford it, 
should occasion arist. 


LA 


resist arrest by violence is found in posses: 
sion of weapons to assist himin hig unlaw- 
ful purpose, and a jury is entitled to con- 
clude that any person assisting him in the 
course of his felony was prepared-to assist 
him also in resisting arrest “by violence, 
even if he himself was not carrying ae 
weapon.—&. J, 





: -- Extracts from Contemporaries. 


Delay in Court. 
who was kept Waiting for his case-to be heard 
at a county court, protested, “My work should 
come ‘first. While I have been here I could 
have made 500. beautiful bombs.” . 
: Parties and witnesses seem to forget that 
cases have tobe heard one at. a time, that 

“people must take their turns, andthe most 
experienced officials cannot know how long 
‘each case will take, è% Jt is the desire of the 
‘courts that each day should be-fully occu- 
pied, and that little or nothing should he 
left over. This isan ideal at which to aim; 
but difficult of attainment.. : 

:- At the present time, however, it®is worth 
-while for those who make -up the lists of 
‘cases to do even more than usual for. the 
‘avoidance of waste time. When every pro- 
-secutor, plaintiff, defendant ‘or witness is, 
-or ought to be engaged on useful work, some- 
times urgent work, waiting should be 
-reduced as much as possible. The question of 
‘issuing summonses in police courts for in- 


* stance, might be dealt with on the basis of 


dividing a list expected to last two hours, 
‘into at least two parts, the first portion 
fixed for a certain hour and the second an 
‘hour later. This would involve less incon- 
‘venience and waste of time than if everyone 
‘were ordered to attend at the same hour. 
-There may be many other ways of reducing 
‘delays in court. The matter really is im- 
- portant.—dJ, P. 


: What is-a Motor Vehicle ? 


That valuable periodical, The Journal of 


: A defendant engaged on munition work 


Criminal Law, récorded in a recent number 
.two interesting decisions of the Court of 
Justiciary (Macdonald v. Carmichael; Orr 
'v. Carmichael, pp. 59,61). They will pro- 
bably be reported more fully in due course, 
but the records are quite long enough to 
explain the facts and decisions. The ques- 
tion was in both cases whether a machine 
called a “Diesel Dumper’ was a motor vehicle 
‘within. the Road Traffic Act and the Finance 
Acts. - This creature, for we do not know 
what else to call it, has four wheels, rubber 
tyres, and an engine by whichit can be 
propelled along roads. .1t lacks certain other 
characteristics of the motor vehicle as gener- 
ally understood. It is used only in connec- 
tion with work of road construction and the 
work done by a mechanical excavator, which 
it relieves of excavated soil. On rare occa- 
sions it carries earth from an excavating 
‘point to an embankment which is being 
made. But it is altogether unsuitable for 
the work of ordinary road transport. On all 
the facts the Court of Justiciary came to 
the conclusion that this useful creature * was 
not a mechanically-propelled vehicle “intend- 
ed or adapted for use on roads.” These 
are the vital words in the opening definition 
in the Road Traffic Act, 1930. The.deci- 
sion depends a good deal, we think, on 
the meaning which should be given to the 


‘words “use on roads” The point is argu- 


able, and, of course, Scots’ decisions, though 
always respected here, are not binding. As 
to the taxation case, it was clear. It is 


-to just such vehicles that immunity is given 
- by s. 10 of the Finance Act, 1936.—L, J. 
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o CROWN PRIVILEGE.  ?’ a 


The decision of the Court of Appéal in 
the interlocutory proceedings in Wuncgn 
and Others v. Cammell Laird and Com- 
„pany Limited and Others (The Tiņes, 

14th March) to which a brief reference has 
already been made (ante, p. 142), raises an 
interesting point in the doubtful field of 
civil actions against the Crown. --It may be 
noted that the appellants, who have so far 
lost all the battle the way up, are going on’ 
to the House of Lords. For the moment, 
however, and perhaps for good and all, 
the decision stands. If it doesstand on ap- 
peal it: will be a permanent rule on the sub- 
ject of Crown Privilege. The plaintiffs, as 
representating certain civilians who were 
lost in the submarine Thetis, were suing 
the builders of the vessel (it is supposed) 
for damages for defective building. The 
‘defendants came into possession of certain 
documents relevant to the issue (it is sup- 
posed) of negligence, made a list of them, 
and sent it to the Admiralty. The First 
Lord considered the documents with his 
technical experts and made an affidavit that 
after that procedure, he had decided that 
it would not be in the public interest to 
produce them. ‘Then the plaintiffs asked the 
Master for an order for production. This 
order the Master, the judges and the Court of 
Appeal, in each case without looking at the 
‘documents, declined to give. The decision 
‘raises the important point whether a 
Minister is entitled, ex officio, to refuse to 
produce documents or whether he can sub- 
mit his reluctance to the court and leave 
the court to examine the documents and 
say whether the reluctance is well found- 
ed. There is much authority on the matter 
and to-day we can only review the leading 
cases. These, with-the cases there cited, 
make a big picture. 

In Beatson v. Skene (5 H. & N. 838; 157 E. 
R. 1415) the question was whether ar officer 
who complained that he had been defamed 
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by the defendant (a civil commissioner at 
the Dardanelles), could compel.the pro- 
duction of certain lettess which he (the 
plaintiff) had written to the Secretary of 
State for War. The Secretary of State ob- 
jected to their productitn, and stated his 
objection in answer to a sub pena calling 
on him todo so. Baron Bramwell declined 
to compel their production and this was 
the ground, or one of the grounds, on, which 
a rule nisi for a new trial was obtained. 
The Exchequer discharged the rule and 
justified Baron Bramwell. It appears from 
Chief Baron Pollock’s judgment that the 
Secratary for War came in person. before 
Barcn Bramwell and stated that, in his 
opinion, it would be injurious to the public 
service that the letteys should be produced. 
The court were all agreed that if this. 
were indeed the case the public service 
must be considered paramount to the in- 
dividual interest of a suitor. They were 
not in perfect agreensent as to who should 
decide the question—injurious or not. The 
Chief Baron pointed to the fact that if the 
court had to determine it they must do so 
in open court, and this would involve the 
publication of the documents before the 
decision of the question. He and the other 
judges, therefore, concluded that. this 
question must be decided by the head of 
the department which had control of the, 
papers. It should be added, ‘however, that ° 
although Baron Martin did not give a dis- 
senting judgment he appears, judging from 
Baron Pollock’s words, to have been inclined 
to a different view. He seems to have thought 
that the trial judge should himself see the 
documents (not necessarily in court)’ and 
form his own opinion as to whether they 
could be produced: without danger to the 
public service, and act on that Opinion. 
However, we have noreport of Baron Martin: 
nor can We tell how he would have got 


Lover Baron Pollock's difficulty. As things 


e a 


18 | JOURNAL "49510 


stand, the ruling of the rest of the court 
stands to this day. Modern practice, it ise 
thought, could surmount that difficulty. 
From Hennesy.v Wright (21 Q. B. 589) 
can We found-a number of dicta which are 
useful in the study @f the subject. The 
plaintiff was Governor of Mauritius and 
brought an action against the publishers of 
- ‘a, well-known London, newspaper: far - libel. 
THe statement of which he complained was’ 
that the defendant had ‘said in his news- 
| papet that he (the plaitiif) had sent to 
the Secretary of State for the Colonies 
garbled accounts of procéedings in the” As- 
sembly of Mauritius. The defendant plead- 
ed justification, and applied for discovery of 
‘certain documents. To this the plaintiff re- 
plied, by affidavit that he had in his custody 
copies of such documents, held by him in his 
capacity as Governor of Mauritius. These 
were despatches, reports and other commu- 
‘ications which passed between him and the’ 
Secretary of State, or between him and a 
Royal Commissioner, who had been inquir- 
‘ing into the affairs of the Island. The affid- 
avit went on to say that the Secretary of 
-State had bæn informed of the natureand 
-date of these papers and had directed him 
(the plaintiff) not to produce them and to 
object to their production: on the ground of 


‘the interest of State and of the public ser- 


vice. He, therefore, could not produce them. 
‘Denman, L. J., referred the application for 
discovery to the Divisional Court; which re- 
jected it, and there are long judgments ‘from 
_ Field and Wills, L. JJ. The first judge 
>- dealt with the point on which- Baron Martin 
‘had differed from tHe other judge8 in Beat- 
‘son v. Skene (sup.). He did not feel the diffi- 
‘culty which, had induced the majority of 
the Court of Exchequer to reject the ap- 
plication there and went on: “Should the 
head of a department take such an objec- 
tion before me at the nisi prius I should 
consider myself entitled toexamine privately 
the documents to the production of which 
ehe objected, and to endeavour by this means 
and ‘that of questions addressed to him to 
ascertain whether the fear of injury to the 
public service was his real motive in object- 
‘ing’ (ubi sup., p 515). l . 
This learned judge therefore seems to 
favour Baron Martin and to hold that, 
certaiġjly when the trial is at hearing, the 
judge may and should look at documents to 
‘the production. of which’a Secretary of State 
objects. “His ground for rejecting the ap- 
. plitation was that it was made in proceed- 
| ings for discovery, not at proceedings’ in 
court; ‘Of éourse, the ‘first are held in pri- 


vate and, it may be suggested that it would 
be better if the point were raised and de- 
cided against a Minister in that privacy than 
in the open arena of trialin court. Wills, 
J., objected to the way in which tlte Sec- 
yetary of Slate’s ‘objection was taken— 
namely, by an affidavit of the plaintiff con- 
taining a statement that the Secfetary of 
State, hearing ofthe nature.and date _.of the 
documents, held a certain view. el his* was 
far tog vague. Nothing was sufficient ‘short 
cof an official affidavit which made clear 
that the Secretary of State had actually -seen 
and considered the documents and had form- 
ed “a teal judgmen' as to the propriety of 
their being produced.” In this’ case, how- 
eyer, that learned judge thought that the 
authorities (which he cites with: his. usual 
carg)show that it isthe duty of the judge, 
“Suite apart from objection taken, to pre-® 
vent disclosures of a class which it would 
be undesirable in the publice in- 
terest to permit” (sup., p. 519). Into that 
class fall documents such as those which 
“the plaintiff had in his possession and the 
learned judge gives other, instances. 
Readers may be advised to study his judg- 
ment with care. It may any day help 
them in their practical problems to-day. 
The case of A..G.v. Newcastle on-Tyne 
Corporation ( (1897) 77 L. T. Rep. 203; 2 
Q. B. 384) isone’. dealing .rather with the 
right ofthe Crown to have discovery from 
the subject (in an action by. information) 
than with the right of the Crown to re- 
fuse it. There. was a dispute about the 
ownership of the® bed and foreshore of the 
River Tyne and the Crown wanted to get 
more information from the Corporation than 
they wanted to give The Crown moved 
before Wills, J., for liberty, as it seems 
to rove over the defendants’ documents, or 
at all events cver more, of these than. had 
been disclosed. The case came to the Court 
of Appeal, which affirmed Wills; J., in 
giving the liberty. To-day we need only 
point toa statement of the law by Rigby, 
L. J., which at all events is plain and com- 
prehensible. The Crown, he said, is entitled 
to full discovery against the subject though 
the subject against the Crown is not. “That 
is part of the Law of England and, we 
“must administer it as we find it.” He went 
‘on tosay that from his experience, both as 
Law Officer and at the. Bar, he could ‘say 
that the Crown had always taken care to 
give to a defendant that full discovéry 
which it would have had to give if it had 
been. in the position of a subject, and did 
-not -refuse it unless some plain overruling 
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: principle of public interest. which could not 
- be disregarded was concerned. 

In the course ofthe hearing of A.G. vè 
Nottingham Corporation. (1904) ‘1 Ch. 673: 
2. L.G. R. 698) the claim of a Miftister of 
the® Crown -for privilege for his documents 
wase» put forward in an odd way. The judge 
did net like it, but accepted the Minister’s 
view, with some reluctance. The details are 
pest. giyen in the L. G. R. report. Certain 
residents at Nottingham, suing by the At- 
torney General, took quia timet*proceed- 
ings to prevent. the establishment of 
a smallpox -hospital in their midst. They 

e proposed to call on sub pena an inspector 
of the Local Govt. Board who had inspect- 
ed and-reported on the hospital. When he 
came into the witness box he produced 
Some instructions given by the Board to 


e him, and also a letter from the President. 


> 


The first instructed him “subject to the 
‚directions of the court” to Confine his evi- 
.dence to bare facts, to refuse to answer as 
‘to his opinion and to claim privilege for 


- -his report. The second wasa letter to the 


witness from the President directing him 
“to represent tothe court that he (the Pre- 
sident) objected to the production of the 
report on the ground that its production 
would be injurious. to the King’s service. 
t r é 


JOURNAL 


- 8 
` 


l 19 
Farwell, J., protested. He thought the Local ® 


. Government Board should help him and 


not stand in His ‘way: however, he said 
that if the Board, through their Minister, 
said that production would injure thé pub- 
lic service he -mast abide by their decision. 
He could: not “instruct” the ‘Board. So the 
*inspector, though he was there under sub 
pena, left the witness box Without giving 
any ewidence gither as to facts or other- 
wise, Farwell, J., did not claim the right 
to overrule the Minister, nor even the right 
to look at the reports and see whether 
there was, in “his opinion, reason to, say 
that the public interest would be injured 
if they came out in court. a 

We must leave the matter theré to-day 
—conscious of the fa@t that this is but 
a cursory summary. The apostles of liberty 
will say that the practice which has grown 
up is a negation of liberty and an arbitrary 
restriction by the executive of the right 
to justice. The friends of public safety and 
careful government Say that once you have 
entrusted gentlemen with the power and 
duties of Ministers you must trust them with 
-the right to refuse to produce efficial papers. 
li the recent case goes further we shall 
have a full length decision on this impor- 
tant matter.—L. T. 


Extracts from Contemporaries, ` 


The Law's Lumber Room. 

. Many members of the Bar will recall 
Francis Watt who in his later years prac- 
tised chiefly at the Lofidon Sessions, but 
they may have forgotten that in his earlier 
days he was oneof Henley’s “young men,” 

“meaning thereby that he was one of the re- 
‘gular contributors to the “National Obser- 
ver,” .then under the editorship of that 
brilliant writer W.E Henley who imported 
-into the publication a vigour in criticism 
and a fresh outlook on men and affairs 
‘which. gave it a distinctly high place in 
journalism. To its pages Watt -contributed 
.@series of admirably written articles on 
-legal topics of. an antiquarian character, 
‘which he subsequently collected and pub- 
‘lished in-two dainty little volumes bearing 
-‘the title “The Law’s Lumber Room:” These 
made a wide appeal in legal circles, and 
: indeed may be read and re-read with 
- pleasure, and as incentive to further investi- 
` gation of analogous ‘topics, for there is an 
“abundance of antiquarian lore to be gleaned 
i in. the old: .books—sufficient indeed to nega- 
: tive the-too.popular ‘notion that the law, espe- 
cially the old law, is dull and. uninteresting. 
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Fines and Recoveries. 

‘Taking as his text the passage in Shakes- 
peare where Hamlet says: “This fellow 
-might be in’s time a great. buyer of land 
‘with ifs statutes, his recognizances, his 
fines, his double vouchers, his recoveries. 
Is tbis the fine of his fines, and the recovery 
of his recoveries, to have his fine pate full of 
fine dirt. Will his vouchers vouch him no 
mors of his purchases, and double ones too, 
than the length and breadth of a pair of 
-Indentures ?” Watt mentioned- the conjec- 
ture that the dramatist, in his youth, spent 


-some time ina lawyer’s office where tha 


phrases with which the deeds there drawn 
and engrossed bacame familiar, and indeed 
had a kind of magical fascination for him. 


Be that as it may, Shakespeare made a happy 


application of the phrases. 


Deodands. ; 

On this subject Watt reminded us that in 
the old form of indictments in murder cases 
the weapon with which the mortal blow 
was given was not only specified but an 
estimate of its money value stated, In our 
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old law a thing: -became a deodand only when 
the coroner’s jury found it by their verdict . 
to be the cause of the death, which death, 
. moreover, must have happened within a year 
and day of the injury ‘inflicted. Some of 
the curious features of this rule are set out. 
Thus, if a man fell into a river and was, 
carriéd under a water wheel, the wheel, not” 
the mill, was forfeits but the principle, there 
embodied was not always applied.e "Watt 
cites two instances, the first of a cart and a 
wagon ‘colliding, as a consequence of which 
the man who was in the cart was pitched out 
and, falling under the whedis of the wagôn, 
was killed- It was decided that the two 
vehicles, their contents, and the horses were 
‘deodands “because they all moyed ad mor- 
tem.” The other cfirious case happened in 
the refgn of Edward JI. One, William 
Daventry, a servant gf John Blaburgh, while 
engaged in watering a horse, was seriously 
ij ured. He was carried to his master’s 
Rouse “apud Fleet Street in suburbio Lon- 
don,” and there at nightfall he died. At first 
the horse was held to be a deodand, but this 
finding was subsequently quashed on the 
ground that ge horse had not thrown Daven- 
try. Aselate as 1840 the London and Birming- 
-ham Railway Company was assessed in the 
sum of £2,000 as a deodand.. Even on such a 
grim topic lawyers sometimes had their joke. 
Thus we are told that while Sir Thomas 
Davenport, a membek of the Bar and an 
exceedingly dull speaker, was making a 
long speech at the Yorke Assizes, a chimney 
sweeper’s boy -who had climbed up to a 
dangerous place in the court, and fallen 
. asleep, fell down and was killed. Eldon, 
then only John Scott, the Attorney- General 
of the circuit, indicted Sir- Thomas in the 
Grand Court for the murder of the boy, and 
the indictment (according tothe rule of law 
which then required that the weapon, the 
cause of death, should be described with an 
_averment of its value, or if this was the fact, 
that it was of no value) alleged that the 
death was caused by “a certain blunt instru- 
ment of no value called along speech’!— 
ET, 


Alteration 
Address. 
In a recent case before a Metropolitan 
police court it appeared that by mistake the 
mame of the house in which the alleged offen- 
- der lived had been inserted as his surname 
in the summons. A solicitor’ appeared and 
_buggested an amendment of the’summons, 
but the learned magistrate thought it better 


in Defendant’s Name and 
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to issue a fresh summons addressed correctly 
nd to have that duly served upon ‘the de- 
endant 

A mere correction in ie spelling ‘of a name 
would no doubt pass without objections -but 
the insertion of an entirely different surnéme 
is quite another matter. It is clear front the 
case of City of Oxford Tramway “Go. v. 
Sankey (1890) 54J. P. 564, that a court ofe 
summary jurisdiction cannot insert ima sum- 
mons thg name of the right defendant where 
the wrong person has been charged, but- it 
may be suggested that observations by Wills 
J., in that case support the view that if the 
per son who should have been charged ap-® 
pears in court, waives the issue of any fresh 
summons, and agrees to have his own name 
Inserted in the existing summons and then 
and there to meet the charge, such a piesa: 
ing would be in order. 

Equally ib may be submitted that where a 
solicitor appears and leaves the court in no 
doubt as to his having been specifically in- 
structed to appear fo answer the information 
to admit that the defendant, though wrongly 
described is the ` person who should answer, 
and that he waives the issue of a fresh sum- 


mons, then it would be safe to insert the de- | 


fendant’s true name in the summons, and: to 
proceed with -the hearing. If however, 


“there is the smallest room for. doubt, it would 


be unsafe to deal with the matter by way of 
amendment, and in any case the court has a 
discretion, and may well prefer. to. proceed 
more formally and to issue a hew ‘summons, 


Q. Å m 


4 be r. “a 
Cremation. 

The news-sheet of the Bribery and Secref 
Commissions Prevention League reports that 
a trial is taking place in India on a charge of 
“disappearance of evidence” in a case of 
alleged murder, by having the body cremat- 
ed in consider ation of a bribe. 

According to the law of England. it is, an 
offence to burn a ‘body so as to prevent “the 
holding of an inquest when an inquest ought 
to be held. It is also an offence if the object 
be to conceal the commission of an offence or 
to impede the prosecution. The Cremation 
Act, 1902, also contains provisions as to dec- 
larations and other matters. 


There must be precautions attaching to l 


cremation if only because the complete des-. 
truction of the remains may remove the only 
conclusive evidence of death by poisoning. 

Paul' Presset, in “We the Accused,” would 
have escaped justice had his wife’s body been 


cremated. =. P. 
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THE FEMALE OF THE SPECIE - seer ele 


Catherine Wilson was born of middle- 
“class parents at Surfleet, Lincolnshire in 
1816. As far as can be ascertained it was 
‘not until her thirty-seventh year -that she 
displayed any criminal tendencies. She was 
then housekeeper to Captain Mawyer, a _re- 
° tired seafarer of Boston, Lincolnshire. “He 
was a man of over sixty and guffered badly 
with gout, for which affliction his doctor 
had prescribed a medicine containing col- 
chicum. This drug, which is prepared from 
the seeds or bulbs of meadow saffron, though 
harmless in prescribed doses is a deadly 
poison when taken in large quantities. 

The doctor had impressed upon Mrs. Wil- 
son the necessity for strict compliance with 
his instructions regarding the use of the 
medicine. Consequently, when Mr. Mawyer 
died suddenly at the end of 1854, he had 
no hesitation in certifying the cause of death 
‘to have been English -cholera. Mrs. Wilson 
was the sole-beneficiary under his will and, 
having obtained’ probate, she realised his 
effects and 1emoved to London. It is signi- 
ficant that a week after Mr. Mawyer’s death 
„She obtained afresh supply of his medicine 
- and retained the prescription. 

In December, 1855, she took lodgings with 
a Mrs Soames at 27, Alfred Street, Bedford 
Square, in company with aman who pur- 
ported to be her brother. In the following 
June he died very suddenly and much 
against the wish of his sorrowing ‘‘sister,” 
the doztor who attended him insisted upon 
a post-mortem. Negative results were ob- 
tained however, for colchicum, being a 
vegetable poison, is more quickly eliminated 
from the body than is arsenic or other such 
mineral poison. Unlike the latter class of 
corrosive irritants, colchicum leaves little 
or no irace in the organs of the body. 

- In those days the sciene of toxicology had 
not reached its present remarkably high 
level and after his examination the doctor 
certified death from English cholera, a 
complaint which was extremely prevalent 
during the nineteenth century. “Lest any 
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reader should féel tempted to emulatesthe 
exploits of the lady whose successful poison- 
ings form the subject of this narrative, the 
writer deems it advisable to add that modern 
methods of comparative “analysis render the 
detection of colchicum—in the form” of -an 
alkaloid in the blood—~ comparatively sim- . 
ple process ! co 

Four months later Mrs. Soames was taken 
ill. She had on the previous evening supped 
with Mrs. Wilson and the latter insisted on 
nursing her. She obtained a fresh- supply 
of the late Captain Mawyer’s medicine and 
when her landlady diedin færful agony a 
few days later she was prostrated with grief 
at the death of one who had been so kind 
to her. Once again the cause of death was 
certified as English cholera. It might be 
well to explain that the main symptoms 
produced by an overdose of colchicum— 
violent gastric pains, vomitting and di- 
arrhoea accompanied by the passing of blood 
—are equally symptomatic of English cho- 
lera, or dysentry aS it is now termed. . 

The fiead woman's felations having heard 
how kind Mrs. Wilson had been, had no 
hesitation in- paying her the sum of £10 
when with some show of hesitation she pro- 
duced an I. O. U for that amount purporting 
to be signed by Mrs, Soames. The latter 
had never signed such a document ; indeed 
it was she who had lent Catherine money 
which had never been repaid. - - 

Emboldened by the case with which these, 
murders had been accomplished, Catherine 
Wilson sought fresh victims—people - by 
whose deaths sae would benefit financially. 
She returned to Boston as companton toa 
Mrs. Alice Jackson. -The sudden decease of 
that lady, some four months later, enriched 
her to the extent of £120. Then Mrs. Wilson 
learned that a Mrs. Atkinson was journey- 
ing to London with a considerable sum of 
money to purchase models for her millinery 
business in Cumberland. Cathsrine prompt- 
ly offered hér services as hostess and guide 
to that lady, who accepted the offer.’ ` i 


Da 


Within three days of. her arrival in Lon- 
don, Mis. Atkinson condraeted a mysterious 
. illness. It was- so sudden and severe thaf, 
though her husband travelled jost-haste 
from fhe north, fhe-was dgad- before he .ar- 
rived. The doctor who had attended her 
was.n10t-satisfied as to- the cause of deatile 
and proposed to make a post-mortem exa- 
mination, But Mrs. Wilson, persuaqdéd the 
widower that his wife's dying request was 
that she should not be mutilated after death. 
Mr. Atkinson’ thereupon declined tio per- 
mit the examination and, displaying a laxity 
not usually associated with his profession, 
thé doctor washed: his hands of the whole 
affair @nd.tertified death from English cho- 
lera. When the widower enquired about his 
wifes’emoney, he was, informed—by Mrs. 
Wilson, of course—that che had been robbed 
of it while’ journeyifig to London and had 
heen compelled to borrow money from her, 


Shortly after this occurrence, she became 
the mistress of- Robert Taylor (No! No re- 
lation) and, following a quarrel with her, he 
became very ill. - He, however, did not suc- 
cumb, probd#bly because Catherine had a 
more important coup on hand at the time. 
A. Mrs. Sarah Cornell, who lodgedin Mary- 
lebone, had been separated from her hus- 
band for-some time, but finding her freedom 
less congenial than she had anticipated, de- 
‘sired to effect a reconcfliation with him. A 
chance meeting with Catherine Wilson, at 
which she disclosed the possession of a fairly 
large sum of money, Inspired the latter to 
offer her services as a mediator in the deli- 
cate negotiations: ° ae 


She persuaded the unhappy woman to 
lodge with her and in attempting to murder 
her made a fatal error. Whether she had 
lost the prescription for the medicine con- 
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taining colchicttm, or whether she thought 
“that one poison was as. good as another, 1s 
uncertain: Bethatas it may, in order to 
despatcA Sarah Cornell she placed an emetic 
in her tea and, having thus induced sick- 
ness, produced.a bottle of physic for itsecure. 
After taking-a-dose from Catherine; the sick 
woman struggled so violently that the bottle 


| was knocked over and the contents spilled. on 


the bed. The medicine promptly burnt a 


hole thtough the bedclothes;-a* not~too re- ; 


markable occurrence in view of the fact that 
it was 75 per cent. oil of vitriol ! 


Mrs. Cornell made such an outcry (ande 


can one blame her ?) that the neighbours 
rushed in 
Catherine was promptly arrested for attempt; 
ed murder: She pleaded ignorance of.the 
deadliness of the contents of the bottle and, 
there being no evidence of felonious intent, 
she was found not guilty and discharged. 
But the trial had focused public attention 
upon her and. the relatives of the many 
people to whom she had tenderly ministered 
during their last illnesses began to enter- 
tain grave misgivings. Mr : 

These suspicions were conveyed to the 
Police, whose enquiries quickly led to Cathe- 
rine’s re arrest on a charge. of murdering 
Mrs. Atkinson. Further enquiries revealed 
the other suspicious deaths with which she 
had been associated and, in October, 1862, 
she. was indicted for the. murder of Mr. 
Soames. ; l | i 

Her trial at the Old Bailey occupied three 
days and from the outset it was obvious that 
counsel, for the defence had a.hopeless task. 


to see what was the matter.. 


She was found guilty and publicly hanged ` 


outside Newgate Gaol on the 20th October’ 


1862. To the very end she protested her 
innocence and died without making any 
confession of guilt.—M. P. M. 


et ee oe 


RETROSPECTIVE EFFECT ON ENACTMENTS AS TO PENALTIES 


“ In an“article at.........we discussed: the 
question’ of ‘perialties where an offence 
has been committed before the coming into 
force of an amending statute, order, or re- 
gulation, increasing the maximum punish- 
ment, We submitted that although any 
doubt as to the true ‘construction of an 
amending enactment would have to be re- 
solved in favour of the, defendant, there 
mig it. be cases in which the language of the 
enactment was so clear as to:leave no doubt 
that ‘an, offender could be punished bythe 
infliction “óf the new . and increased penalty 


for an offence committed before the amend- 
ing enactment came into force. We sug- 
gested, however, that untila decision of the 
High Court made the position clearer, courts 
might tend to limit themselves to punish- 
ment under the earlier law. ; 

A recent decision by a Divisional Court 
is a direct authority” that will provide 
guidance for courts of summary jurisdiction 
in the future. : a 
“In the case of the Director of Public 
Prosecutions y. Lamb, 8th April, a metro; 
politan magistrate. had convicted the res- 


me 


e until after the offence was complete. 
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pondents of offences against the Defence 


_ (Finance) Regulations. These offences statede 


shortly were as follows’: “that they, being 
persons who were ‘entitled. to selb. certain 
forgign currency, failed- to offer that foreign 
currency for. sale to ‘His Majesty's 
Treasury,’ and: (2) “that they, being. per- 


sons who were. entitled to assign the right 


to, receive certain..dividends in respect of 
-certain credits,” failed -to..do all. things -ne- 
cessary for .the purpose of: assigning that 


“right to His Majesty’s Treasury.” 


The. -informations were heard by the 
learned magistrate on the: 4th September, 
1940,-the informations having been laid on 
the 17th August. The offences were charged 
as having been committed between theedrd 
September, 1939, and the llth May, 1940. 
Up to that date, and indeed until the Jlth 
June, 1940, the punishment for offences 
against the Defence (Finange) Regulations, 
might be imprisonment,or a fine not ex- 
“ceeding £100, this being a general provision 
as to penalties contained in para. 92 of the 
Defence (General) Regulations. A 

On ‘the llth June, 1940, however, by an 
Order in Council, the Defence (Finance) 
Regulations were amended so that the pen- 
alty while remaining the same so far as im- 
prisonmeént was concerned, was altered in 
respect ofthe maximum fine, the new maxi- 
mum being either £100 or a sum not exceed- 
ing three times the value ofthe security or 
currency involved. The magistrate held that 
as at the time-the offence was committed the 
maximum fine was £100, he could not im- 
pose a fine in excess -ot that sum under the 
provisions of an Order-in Council not made 
From 
this decision; the- prosecutor, the Director of 
Public Prosecutions, appealed by way of 
case stated. A ; 

The Divisional Court (Humphreys, Tuc- 
ker and Cassels, JJ.) overruled the magis- 
trate; and remitted the case to him to recon- 
sider the question of penalties. Humphreys, 
J., in the course of his judgment said : 
“Where a statute alters rights of persons 
or creates fresh liabilities in regard to 
persons or creates or imposes obligations 
upon persons and thereby alters the law, 
such a statute ought not to be held to be 
retroactive in its operation unless the words 
‘are clear, precise-and quite free from am- 
biguity.” After citing authorities, his lord- 
ship went on: ‘‘But each and all of these 
authorities depends upon this, that there 
should be in the language of the statute 
something which is at least arguable upon 
the question of whether the statuje is to be 
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deemed to be retroactive in its operation 
or not and. none, ol those authorities doubts 
or could. suggest. any. -doubt upon the 
undoubted right. of Parliament to-make any 
statute ta any terms which. it thinks right 
and. equally. the? right óf- an Order. in 
founcil, so long -as it is intra vires the 
statute which autaorises it, to make any: 
alterabion in the law which is thought right 
at that® time. That doctrine, while, I fully 
subscribe to it and would willingly give 
full effect to it in any case where it was 
possible to do soto my mind has no effect 
at all in a .case where the language) of the 
statute or, asin this case, of the .Order. in 
Council is.plain. and -can only: mean. that 
which if says.” a ee de 

It was immaterial for the magistyate to 
consider what might have been the position 
if the case. had comeebefore him months 
earlier than it did, and his powers under the 
regulations as they stood after amendment 
at the time when the informations were 
heard by him were not in any doubt. 

For the resppndents it had been argued 
that the Order in Council had effected `a, 
repeal of the earlier regulatfons, and that 
s. 38 of the Interpretation Act, 1889, oper- 
ated so as to protect ‘the defendant from 
the higher- penalties in respect of an offence 
committed before such repeal. Mr. Justice 
Humphreys disposed -of this argument “by 
observing that in thè- first place there was 
here no Act of Parliament, but an Ordér in 
Council, and that s. 38 distinguished bet- 
ween Acts of Parliament’ and other enact- 
ments, while even if there-had been an Act 
of Parfiament instead of an Order in Coun- 
cil, it would be difficult to see how it could 
be said to have repealed anything when it 
amended a regulation by providing for an 
additional form: of pecuniary penalty as well | 
as the one already provided. i 

Mr. Justice Tucker pointed out that the 
Order in Council was not making an offence 
something which was not already an offence, 
and was, of course, referring to the, future 
when it said “any person is convicted,” but 
that it had a retrospective or retroactive 
effect with regard to the penalty it imposed. 
“When one finds.the regulation dealing with 
what was then an existing and known 
offence and -dealing with’ a future convic- 
tion of.-a person of that offence, when it 
uses thesimple, plain-and clear language | 
that any person convicted of that offence 
shall be liable to certain penalties, I think 
that it js clear that the language used is 
in terms applicable to an offence which 
has already been committed. It is not a case 
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of a regulation. creating any new offence ; 
nor is it, for that matter, a regulation pro- 
viding for some different kind of penalty or 
punishment altogether ; it is merely increas! 
ing thé amount of a monetary fine.” ° 
_ Thus, it is clear that “when an Act of 
Parliament or any other enactment by. 
amending an earlier enactment provides for 
an increased or decréased maximum pwnish- 
ment then in the absence ef word8 indi- 
cating the contrary, the new .enactment 
takes effect so as to govern ¢onvictions.from 
the date, of the amending, enactment even 
though they are in respect of offences com- 
mitted before the amendment, and the new 
law. is to that extent retrospective. 

A preliminary though minor point was 
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settled in theesame case. Objection was 


etaken to a simple notice of application to 


state a case where there were several de- 
fendants, and half a dozen informations. The 
heading of the notice indicated that it shad 
reference to more than one defendant, and 
the court decided’ that there was na objec- 
tion to a single notice of application in res. 
pect of several convjctions. P 

Mr. Justice Humphreys said: ‘For my 
own part, [know of no reason why half a 
dozen different cases heard by the same 
magistrate on the same day against different 
people should not be included in one casee 
stated, assuming always, of course, that they 


raise precisely the same point,”—J. P. 


I. e Extracts from Contemporaries. 


The Rule of the Queue. 

A woman has been fined in London for 
breaking out of a queue and trying to get 
in front of other people waiting at an under- 
ground station of the London Passenger 
Transport Bogrd. Such cases are very rare 
and no.doubt the defendant may have been 
a little overwrought, but a case of this kind 
needs to be visited with a penalty sufficient 
to mark it as not trivial. 

There have to be queues in wartime, and 
some even in peacetime. Most people show 
complete reasonableness and patience, whe- 
~ thet or not the queue is one that is subject 
to regulations, ‘These are the qualities that 
help to tide over all’ sorts of difficulties, 
mostly quite temporary about traffice shopp- 
ing, and other incidents of daily life. To 
take one’s place ina queue is to recognise 
thé obviously fair principle of first come, 
first served. It is just because everyone sees 
that this is fair play that most queues are 
good humoured and need no one to regulate 
them.—J. P. l 


Stealing Apples. 

When the magisirate at Marlborough 
Street sentenced a girl from the country to 
six weeks’ imprisonment for stealing from 
shops the police record showed that her first 
offence had been stealing apples when she 
was seventeen. “But I dare say many people 
“have done that,” he said, Indeed they 


flogged me again,” 


"ab Newcastle.) 


have. A future „Chancellor, Lord Eldon, 
began that way. - “I remember,” he said, 
“my father coming to my bedside to accuse 
Henry and me of robbing an orchard, of 
which someone had come to complain. Now 
my coat was lying by my bed with its pockets 
full of apples and I had hid some more 
under the bedclothes when I heard my father 
on the stairs and I was at that moment 
suffering intolerable torture from those I had 
eaten. Yet I had the audacity to deny the 
fact. We were flogged for it, once by my 
father and once by the schoolmaster. I do 
not know how it was, but we always con- 
sidered robbing an orchard—‘boxing the fox,’ 
as we called it—as*an honourable exploit. I 
remember once being carried before a magis- 
trate for robbing an orchard ‘There were, 
three of us, and the magistrate acted upon 
what I think was rather a curious law, for 
he fined our fathers each thirty shillings for 
our offence. We did not care for that, but 


then they did : so my father flogged me and 


then sent a message to Moises and Moises 
(The Rev. Mr. Moiges 
was the master of the Free Grammar School 
Not long age a Medical 
Officer of Health told a Mental Health Con- 
ference how as a boy he and two companions, 
who subsequently became a High Court judge 
and a bishop respectively, robbed an orchard 
because they had a grievance against the 


owner and wanted to get even with him;— 


Sid. 
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CONTRACTORS’ LIABILITY FO THIRD PARTIES 


In the course of an article which appeared 
in this journal (Law Times) about a year ago 
(10th February, 1940) attention was drawn ‘to 
the fact that the foundation of -proximate 
relationship isnot the absence of any op- 
portunity for examination but the fagt that 
in the circumstances examination could not 
be reasonably anticipated. It will be recall- 
ed that the House of Lords held in McAlister 
(or Donoghue) v. Stevenson (147 L. T. Rep. 
281 ; (1932) A. ©. 562) that the manufacturer 
of an. article of food, medicine or the lite, 
sold by him to a distributor in circumst- 
ances which prevent the distributor an 
discovering by examination any defect, 
under a legal duty to-the consumer to Te 


- Gate that the article is free from any defect 


likely... to cause injury to health. In such 
case.“ proximate relationship” exists between 
the supplier and the third party-'so as to 
render the former liable to the latter in tort. 
It is clear from the later authorities dis- 
cussed in the previous article—notably 
Herschthal v. Steward’and Arden Limited 
‘(161 L. T. Rep. 331; (1940) 1K. B. 155) 
that the rule applies to a case where 
intermediate examination is not contemplated 
by the parties,though some opportunity for 
‘such may exist. 

The principle. which these cases exemplify 
is, of course, of general application and 
extends to any tase where want of care is 
likely to cause injury to the third party. 
In the present article it is proposed briefly 
to consider the matter with special reference 
to the position between `- contractors or 
‘builders and those who, not being parties to 
‘the contract, are injured as -the result of 
their operations. One aspect of the problem 
—the relevance of certain earlier cases—is 
clearly brought-out in the following excerpt 
‘fromOlerk and Lindsell on Torts" (9th 
edition, -p, 4). 

_ The learned authors write:—‘A duty 
created - by contract does not, as such, 
‘generally impose any obligation towards 
‘patties who do. not contract. A table eom- 
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pany owes no diy of care in the transmission 
of the message to the recipient but only to 
the sender (Dickson v. Reuter’s Telegraph 
Company, 37 L:T. Rep. 370; 3 CsP. D. D, 

A surveyor ,was not liable to a third party 
who acted upon the strength ofa certificate 
given tothe owner of premises who employed: 
the surveyor (Le,Lievre v. Gould; 68 L. T. 
‘Rep. 626; (1893) 1 Q. B; 491), nor wasehe 
repalrer of a carriage liable for failure to 
take care to a driver ofthe vehicle who did 
not employ him to make the repairs (Harl v. 
Lubbock, 91 I, T. Rep. 73, 830; (1905) 1 Q. 
B. 491). The authority of these cases on the 
facts is impaired by the recent decision in 
McAlister v. Stevenson (147 L. T. Rep. 281; 

(1932) A.C. 562) where the basis of the claim 
rests in negligence.” 

Some of the cases:, decided before the 
judgment of the House of Lords in McAlis- 
ter’s case may be briefly. examined in the 
light of these observations. , 

-In Corby v. Hill (1858) 4 0 B. N. S. 556) 
the owner of a private road gave the defen. 
dant,® a builder,» permission to placa 
materials upon it. The-plaintiff, a licensee, 
was injured by coming into collision with 
a heap of slates on the roadway. The accident 
occurred at night and the heap was unlit. 
The defendant was held liable on the ground 
that the creation of the danger was a trap. 
It should be observed that the defendant 
was still in charge of the operations. If 
the work had been completed, duly examined 
and approved by. a competent person, “it 
would appear in light of the decision in 
McAlister v. Stevenson, that such a defen- 
dant would no longer be held liable. 

In Winterbottom Y. Wright (10 M. & W, 
109) a carriage broke down: owing to 
negligent construction, and it, wiisheld that 
a stranger to the manufacture’ and-sale had 
no cause of action for injury sustained, Lord 
Tomlin based his dissenting judgment in 
McAlister's ‘case in part upon this decision 
oe Must now be ee to be overrul- 
e 7 ` ar 


cecil 
tft "ti 
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o- The defendant in Clark v. Chamber (38L  whichit was tg be used, so that those com- 
. T. Rep. 454; (1878) 3 Q. B. D. 327) placed a Jing to it might trust to the performance of 


“dangerous obstruction barrier ewith pro- 
jecting spikes—across a public” ro#d.: ‘One 
who desired to use the road ‘remdgved the 
barrier to the footpath, and the plaintiff, 
who'avas passing alongi-the footpath in the 
dark,» was injured, 
that he was not, liable because a third person 


had removéd “the ‘barrier froyi the’ rogdway. 


St ee ee - 


It wasa tase of nóvus detus iitervenrensy ` 


The plaintiff argued? - 


the dock-owner’s duty without any indepen- 
"dént examination of their own. The difficulty 
ofthe case is to determine between thosé gases 
where the obligation to inquire arises, and 
“those where. there is nosuch obligation. The 
presence or absence of this obligation, in 
each case, marks the intervention of that 


new ‘conscious agenéy' or ‘itsahsance whieh:- — 


discrintipates “whether the “yight of action 
exists in .the .origial negligent person or is 


The court negatived-the axgumént on the, 
ground that the removal of the barrier was - 
jast the :sort: of -évent which’ the-defendant In Earl v.c-Lubbock (sup. the-plaintiff, a 
‘ought to..have «anticipated would happen. carter, was ‘injured: by the‘ wheel of ‘a’vah 4 
He had acted unlawfully- in «placing the .coming, off. Hé claimed damages’. against 
barrier «Where. he .did. “A “passer-by was .@mgster wheelwright who had entered into 
‘entitled to. .remowe. ‘it, .-and:.-the,- de- .@ contract with his .employer to; keep, the 
-fendante. ought to. have: anticipated that it emplgyer’s yans: in-good-and ; substantial 
might; and very likely: would, be removed ;repair,- The’ action . failed. :. Tha -case; has 
fo a.placé ‘of danger fo othérs.- The correct- been much discussed in’ later, authorities, 
ness of this detision was doubted by Lindley, -but it. will be’’suffivient, for ouri, purpose 
LL. Ti, in Phe Bernina: (98 L..T..Rep. 423; _to‘draw, attention in: this connection to Ma- 


diverted?) ~~ - 


(1887) 12. P:.D: 58) and by: Lord; Sumner in 
Weld-Blundell: v. Stephens (123 “DL. T. Rep. 
593; (1920 A! C..956) and it is submitted 
that ite would gave no application: to’ a case 
where a contractors work Had been exa- 
‘mined:and approved by a competent’ person. 
wo nuli Heaven. v. Pender (49 L., Ti Rep. 397 ; 
11:0. B. D. 503) the plaintiff,.a_ ship-painter, 
was injured iby the failure of the ropes of 
-æ staging upon which he was. wroking. - The 
staging :was..supplied bythe. .dock-owners 
for the use of painters :employed by ship- 
‘Owners. to pdint their. ships.. It was held that 
the plaintiff, was. entitled to recover, against 
the ;dock-owners...:The , following, -valuable 
note,.:written:-(it may be . observed) before 
the, decision: in . McAlister’s, case, is. to; be 
found:.in:‘!Beyen. on Negligence”;.(4th edition, 
Dp. 45): ‘ltyis:: submitted that ithe. principle 
tunderlyirig the decision in: Heaven-v. Pender 
-isithat the, dock-owner,; having. undertaken 
‘to supply the. staging, thereupon undertook 
‘the obligation. to: supply afit:staging, which 
obligation; the.!.plaintiff. was | justified jin 
‘assuming he «would ,discharge. Had, there 
beens a duty-rtn “the ship Owner, or on, the 
ship-painter to. examine the staging, - the 
chain of-.'connection.' between the, plain- 
tif <.and ithe dock-owner would have been 
‘broken: The -decision must, : ‘therefore,...be 
taken -to:-imply: that -there was;no duty on 
the part of -anyone, subsequent : to the dock- 
-owner,} : toci- test, thé. staging _ 
sbut'that-’-when; the dock-owner undertook 


“to supply staging, there .was an, obliga- Horner Limited (sup.) suggested that if Earl. 


‘tion. that: the: . staging. supplied “should 


. 


bė reansonably fit for the purpose for 


supplied-:; 


Alister v.--Stevenson and the recent case‘ of 
Buckner v. Ashby and Horner. Limited-(57 
Times L. Rep. 238): , D AH 
, ,In the course of his, judgement in McAlister 


coe 
"ialt 


x. Stevenson, Lord Macmillan said that Barts - 


case turned upon the rule thata- strangẹr:to 
a contract could not :found an actioniot,tort 
an a -breach:,of contract; There was NO 
evidence that, the- plaintiff :had,. beé ‘invited 
by the. defendant to 'use,the,van and the yan 
owner was not-complairing. of the way in 
which the -van had ,been..repaired: , ‘The 
negligence, if, negligence there was, was too 


‘remote, and. the; präctical. consequences. of . 


affirming liability’ in: such.a case were con- 
sidered. -to be suchas would render . it 
‘difficult, to -carry- on'.a. trade at all. “ND 
‘prudent man,” : Matthew, L, Ji, had saig, 
“would contract to make or repair; what the 
-éniployer intended to permit others to use 
‘in the way of his trade. oe , ae. Se AG 
:. But ‘the learned’ Lord thonght:that: Hart's 
case wasalso distinguishable fromMcAlisters 
‘on. theg facts: “The special facts in. that 
case,” he ‘said,.‘‘seéms-to me to-différ widely 
‘from the. cireumstances..of the present case, 
where; the manufacturer „has, specifically ih 
view the userand.consumption.of.his products 
by, the consumer -and ; where the. «ebailer is 
merely sthe. vehicle of-transmission -of:~ the 
products to the. consumer and. by thé -nature 
of the’ products. is ‘-precluded. from .irnispecting 
or interfering with them in any way. jn jy 

Atkizison,: J ein Buckner: yx Ashbyand 


t? 


v.Lubbock were’ being, tried to;day:and.the 
case were properly:. pleaded. andi: based. on 
U Goa 
e 
e ia e 
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negligence: instead of breach ‘of-contract, it 


would ‘be-held- that: the- defendant: knew E 


perfestly -well ‘that’.there- would be, no 
intermediate examination: of ‘the van he was 
‘supposed -to have overhauled and fhat;: if 


negligence: were- proved, he would be ‘held l 


Hable 2. it Tek eee ie A ., 
“The defendants in Kimber v. Gas Light 
dnd Coke Company (118 L. T. Rep. 562; 
(1918) 1° K.: B._439)- wre. employed by a 
‘builder, on instructions ‘of thé owper of a 
house, to do certain work in connection with 
gas fittings necessitated by the conversion 
of the premises into two maisonettes. In 
“the course of this work. the defendants’ 


employees removed a board in the-floor-of ` 


the first floor landing, leaving a hble about 
3 feet long and 6 inches wide. The plaintiff 
held an order to view and was admitted by 
the defendants’ workmen who informed ter 
t that it- was the upper part of the premises 


‘which was to let. She put her foot into the 


hole, which was unfenced, and was injured. 
‘The landing was' dark and the workmen, 
who saw-'her go upstairs, did not warn her 
of the. danger. The-Court of Appeal- held 
that: the workmen who created the danger 
were under a duty to warn the plaintiff, and 
that this duty arose independently of the 
‘oecupation of the premises or of any invita- 
tion or licence. The hole. had beén made 
in the ordinary. course of the workmen's: duty 
and the defendants were liable. Here again, 
ås in Corby v.‘-Hill'(sup.) the work was still 
‘In progress. ~*~ si l | 
“Where, however, work has been approved 
‘by a Ccompetant person, it would appear that 
dhe contractor’ will no’ longer’ be liable to 
third ‘parties, notwithstanding that some 
dangerous: element ‘in it may “give rise to 
injury. “Thus the defendents building con- 
tractors in Buckner v.° Ashby and Horner 
Limited (sup.),.who were ‘employed ‘by. a 
local authority to..rcof & passage, placed 
-posts:on’ -pieces of wood; ‘called sole-plates 


‘which ` projected ‘some-’ distance into the 


passage-way. The passage was dark owing 


46: the«'roofiig ‘and-the plaintiff;- who was- 


‘employed. at premises in the passage, tripped 
over ‘one of the sole-plates “and. was injured. 
Atkinson, J., agreed with -the plaintiff that 
the obstruction was negligently placed and, 
with the lighting conditions as they ‘were, 
unnecessarily dangerous to those using the 


passage-way. Nevertheless, the action failed:-. 


His Lordship acceded to the defendants’ 
argument that they were under no duty in 
law to the plaintiff. They knew that their 
work would have to be. inspected before it 
would be passed by the local authority con- 
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cerned, and that it would not be: passed e. 


unless it met with the approval of” the 
authority's ‘inspettot:. The ‘inspection and 


‘approval ofthe work relieved the defendants: 
„from liahility. ay : 


In the course ef his judement, Atkinson, 
J., referred to Brown v. Cotterill (1934) 51 
Times L. Rep. 21) where Lawrence, J.» held 


-that the plaintiff, a child, who was wander- 


ing inea churghyard and was injured by 
the falling of a tombgtone which had’been 
negligently erected a’ few-years earlier, was 
entitled to damages. The monumental mason 
wifo erected the tombstone held himself out 
as an expert and neither’ the defendants 
who employed him nor those who approved 
his work had any knowledge of his art. ` In 
such circumstances;' examination would not 
be possible. a a ie E 

“These facts, "Lawrence, J.; said, “appear 
to me to create a duty in the defendants to 
every: member -óf the’ publie who : might 
lawfully: enter the churchyard and be 
injured by the fall ‘of the tombstone. The 
contract between the defendants and the 


‘persons who ‘paid for~the tombstone is 


irrelevant unless it were to ge held, which 


‘I donot hold, that such persons were bound 


to examine: and approve the method of 
erection, in which case it might be that the 
defendants would not'be liable.” . . . Persons 


Pers 


‘mason’s ‘work to exempt him‘ from liability - 
‘for the defective work ‘which he has‘erected 
ina pade to which the public have access,” 


In Buckner v. Ashby and Horner Limited, 
Atkinson; J., took the foregoing statement 
to mean that the ordinary prudent contractér 
would not, ‘consider his liability at..an end 
after approval of the work had been obtzined 
irom the other party to the contract, if the 
contractor knew that there -could not be,-or 
in all probability would not be, any éffective 
examination: òf his work. If,’ howéver,: Hie 
knew that there would’ be a competent ex- 
amination of his work, he would ‘consider 
his liability at an end after that examina- 
tion. In‘the present case the defendants 


‘knew that there would be an expert inspec- 
‘tion of their: work,-and that-they would not pe - 


able to discharge their contractual obligation 


-until after that examination. There was an 


examination and the work was passed. “It 
may well be,” the learned judge said, “that 
the inspection was hurried and perfunctory, 
but thére-was nevertheless an ‘intervening 
conscious agency which might -and should 


é 
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‘have averted the mischief. The defendants 


were, in-my -opinion, well entitled to take, 


it for granted that, otcdé their *work had 


- been examined and passed by persons com- 


ene to examine it, their responsibility 
would cease.” ° 

Ina word, proximate relationship exists 
‘where no examination is possible or is fo 
-be reasonably anticipated, but it is severed 
-by an expert examination cpntempleted by 
‘the parties to the contract and carried out. 

It would be hazardous taattempt to define 
what kind of examination—contemplated or 
; . e e 


‘Chief Justice U.S. A. 

No Coart in the world is more powerful 
. than the Supreme Court of the United States. 
It. cans and sometifhes does, set aside Con- 


gress; and itis, of course, inevitable that 


such a Court should exist when the Legis- 
lature of a country werks under what Lord 
Chancellor Birkenhead called a “‘controlled’”’ 
constitution. We have an example of the 
same thing jn the Judicial: Committee of 
the Privy Council which exercises a similar 


‘jurisdiction in the case of Acts of the 


Dominion Parliaments. Though this power 
is limited to some‘extent by provisions in the 
Australian Constitution and by legislation 
as to-criminal appeals from Canada (see 


British Coal Corporation’ v. `R., 1935, A. 
©. 500), it is still wide. Attention is drawn ` 


-to the matter by the appointment of a new 
‘Chief Justice of the Supreme Court of the 
“United States. The President’s chgice has 
fallen on a Republican, Justice Harlow 
Stone, though the President is himself, we 
.need hardly say, a Democrat. 


_esstablished in the Great Republic. Now the 
. President has. made a noteworthy “gesture,” 


.if we may use that term, by appointing 


, a Judge whose qualifications are unquestion- 
, able, but who is not of his party colour. In 
“the recent past some people said, rightly or 


. wrongly, that the President thought that the 


Supreme Court was a partisan Court, and 
that its decisions on the “New Deal” were 
actuated by party feelings. If that charge 


` , ever had substance, it is now refuted :—L. J. 
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The “spoils. 
“system” has. unfortunately been strongly . 
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effected—will esever the proximate relation- - 


ship between a builder. and ‘a third party. 


Each of the two authorities last mentioned - 
provides an example, a case falling on either | 


side of the line. Other recent“ authgrities 
bearing upon the matter were considered in - 


` 


` 
a 


the former article and these, together with | 
the pre-McAlister decisions referred to in ` 


present 


article, with the. ‘comments. : 


{hereon prompted“by that and sfibsequent 4 


cases, should furnish useful guidance as to . 
the present position:—L. T. 


The Ethics of Warfare 
Strange as it may seem, we owe the 
Germans an apology. It was reported from ` 


. 


the Commander-in-Chief of the Middle East'#. 


we took occasion (ante, p 205) tolay the 
dlame on the Germans for what-ywould have 
been an unjustificable device. Butif ‘that 
stratagem was odious, what shall be said of 
the cause of the mistaken report, namely, 
that the Germans wantonly and deliberate- 


ly attacked a hospital and drove a number 


of New Zealand walking wounded before 
them as shields ? As the Prime Minister said 
In his speech’on Monday : =. : 
“Wickedness, enormous, panoplied 
embattled, seemingly triumphant, casts 


-that the Germans had clothed their para- ° 
chute troops in New Zealand uniforms, and 


its shadow over Europe ‘and - Asia. f 


Laws, customsand traditions are broken 
“up. Justice is cast from her seat. The 
rights of the weak are trampled down, 


The grand freedoms of which the Presi. . 


dent of the United States has spoken so 
movingly are spurned and chained. The 
whole stature of man, his genius, his 
initiative, and his nobility, is ground 
. down under systems of mechanical bar- 
barism and of organised and scheduled 
terror.” ; 
When the great indictm:nt comes tobe. 


drawn up against Germans there will be 4 


counts enough and to spare afterall doubt- 


ful charges have been dropp2d:—L. J. 
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The law exhibits a marked contrast in 
the care it demands of landowners wWh refer- 
ence to artificial works in accordance with 
whether their continuance is injurious or be- 
* neficial to neighbouring land. It mightebe 
\ thought that the very high degree of res- 
ponsibility imposed in regard tothe conti- 
nuance of a nuisance woufd he matched by 
a corresponding obligation to maintain works 
of a beneficial, because mutually defensive, 
charactar. But this is not so. It is propos- 
ed in the following article briefly to examine 
the position. 


Our consideration of the first point may con- 


veniently begin by a quotation from the judg- 
ment delivered by Cotton, L. J., in Hurdman 
v. North Eastern Railway Company (1878) 
38 L. T. Rep. 339; 3C. P. 168)). “If any one,” 
the learned Lord Justice said, “by artificial 
erection on his. own land, causes water, 
sven though arising from natural rainfall 
only, to pass into his neaghbour’s land and 
thus substantially to interfere with his en- 
joyment, he will be hable to an action at 
“the suit of him who is so injured.’ 

The decision followed that in Broder v. 
Saillord (1876) 2 Ch. 692), where a lessee 
in possession was held responsible for the 
injurious effects on a neighbouring house of 
an artificial work erected by his predeces- 
sor. From that decision, Lord Porter ob- 
sefved in Sedleigh Denfield v. O’Callaghan 
_ and Others (164 L. T. Rep. 72 ; (1940) A. C. 
, 880), it was clear that an occupier might 
be liable though he (1) was wholly blame- 
less ; (2) wasnot only ignorant of the exist- 
ence of the nuisance, but also without means 
of detecting it; and (3) entered into occu- 
pation after the nuisance had come into 
existence. 

Nor can a landowner escape liability sole- 
ly on the ground that the position originat- 
ed with the act ofa trespasser. 

The general position is indicated by Far- 
well, L. J., in Barker v. Herbert (105 L. T. 
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Rep. 349 ; (1911) K. B. 633). “In my opi- 
uion,’ the learned Lord Justice said, “a . 
landowner is not liable fo» a nuisance caused, 
not by his own action, put by something done 
by another pergon against his will, subject 
to the qualification that fe’may become liable 
if he permits it to continue and fails to 
abate it within a reasonable time after it 
had come, or ought to have come, to his 
knowledge.” 

Fletcher Moalton, L J., said in the same 
case: “In a case where the nuisance is 
created by the act of a trespasser, it is 
done without the permission of the owner 
and against his will, and he cannot in any 
sense besaid to have caused the nuisance: 
but the law recognises that there may be a 
continuance by him ofthe nuisance. In that 
case the gravamen is the continuance of the 
nuisance, and not the original causing of it.” 

The irrelevance of trespass and the rele- 
vance of knowledge, actual or to be imput- 
ed, are ebrought out clearly in the recent de- 
cision of the House of Lords in Sedleigh. 
Denfied v. O'Callaghan and Others (sup). 


‘The dispute arose out of the flooding of the 


appellant’s premises, caused by the choking 
of a pipe with leaves owing to the fact that 
a protective grating was placed, not at a 
short distance from the opening of a pipe, 
but over it. The pipe had been placed in 
a ditch on the respondent's land withouf 
their knowledge and consent—and therefore* 
by a trespasser—but the respondents sub- 
sequently became aware of its existence, 
through their servants, and used it for the 
drainage of their land. The House of Lords 
reversed the decision of the Court of. Appeal, 
based on Saxby v. Manchester, Sheffield 
and Lincolnshire Railway Company ((1869) 
19 L. T. Rep. 640; L. R. 4 CO. P. 198) and. 
Job Edwards Limited v. Birmingham Navi- 
gations Proprietors (130 L. T. Rep. 522: 
(1924) 1 K, B. 341), and held that the res. 
pondents were liable for the damage, l 


“Lord Maugham intimated, could not 


30 . 


The decision in Saxby’s case was regard- 


ed by the House of Lords as supportable e 


That decision, 
e 1%- 
gardel as an authority for holding that if a 
nujsance was created by the act of a bres- 
passer, the océupier was necessarily free from 
liabflity if damage were caused to an adjoin- 
ing owner. “On the contrary, it suggested 
that if the occupier adopted or ca@ntinued 
the nuisance, he would bé liableif damage 
were caused. That was the view of the de- 
cision taken in Barker v. Herbert (sup). 

As to Job Edwards Limited v. Birifin- 
gham Canal Company (sup.), the House of 
Lords expressed approval of Scrutton, LJ.’s 
dissenfing judgment, though Lord Maugham 
drew attention to?the fact that the conclu- 
sion r8ached by the other, members of the 
court, Bankes, L. J » end Astbury, J., was 
justifiéd on the view which they took of the 
facts. Scrutton, L. J., thought there was 
a good deal to’ be said for the view that 

‘ifa man-found: a dahgerous and artificial 
thing on -his land which he, and those for 
whom he was responsible, did not put there; 
if he knew that if left alone it would damage 
other’ persons; if by reasonable care he could 
render it harmless, as if by stamping on a 
a fire just beginning from a trespasser’s 
match he could extinguish ib; that then, if 
he did nothing, he had permitted it tocon- 
tinue and became responsible for it. “This,” 
the learned Lord Justice continued, “would 
base the liability on negligence, and not on 

-the duty of -insuring damage from a 
dangerous thing under Rylands v. Fletcher 
(19 L. T. Rep: 220; Ie R. 3- H. L. 338). I ap- 
priciate that:to get negligence you must 
have a duty to be careful, but 1 think on 
principle that a landowner has a dury to 
take reasonable care not to allow his land 
to remain a receptacle for a thing which 
may, if xot rendered harmless, cause damage 
to his neighbours.” a 

His Lordship went on to deal with Saxby 
Vv Manchester, Sheffield and Lincolnshire 


only on its special f&cts. 
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learned lords ia Sedleigh-Denfield’s case, be 
regarded as invalid. 

Reference has already been made to Lord 
Porter's statement regarding the extensive ` 
nature of an occipier’s liability in light of 
Broder v. Saillard. The consideratioh of 
the questions hitherto discussed may be con-, 
cluded by quoting the learned lord’s follow- 


‘ing words.- “Such a liability," he said, *‘is, 


esia inconsisten? with the contention that 
tik occypier is not liable for the acts of a 
trespasser of which he has knowledge, 
though possibly it might be contended that he 
is responsible for , the acts of-his predecessor 
in title but not for those of a trespasser. Such® 
a contention, however, is, I think, unsound, 
angi th@true view is that the occupier’ of 
land is liable for a nuisance existing on his 
property to, the extent that he can reasonably 
ab&te it, even though he neither created it is 
nor received any benefit from it. It is enough ø- 
if he permitted! it to continue after. he knew 
or ought to have Known of its existence. To 
this extent, but to no greater extent, he 
must be proved to have adopted the act of 
the creator of the nuisance ” 

A cautionary word should be added. Cot- 
ton, L. J.,in his judgmentin Hurdman v. 
North Eastern Railway Company (sup.), to 
which reference has been made, expressly 
limited his statement ‘‘to liability for allow- 
ing things in themselves offensive to pass 
intoa neighbour’s property and for causing 
by artificial’ means things in themselves in- 
offensive to pass into a neighbour’s property 
to the prejudice of his enjoyment thereof. . .” 
There were, the learned Lord Justice went 
on, many things which when done on a man’s 
own land (as building so as to interfere 
with the prospect, or so as to obstruct - 
lights not ancient) which „were not action- ` 
able even though they interfered with a ' 
neighbour’s enjoyment of his property. | 

His Lordship cited as an example the case 
of a mineowner on the rise working out his 
minerals, who was not liable for damage by ` 
X- 


cavating and raising the minerals was con- |, 


sidered the natural use of mineral land and ; 


the decisions were referable to the principle ; 


* Railway Company (sup), which, he obsery- 
ed, had not been viewed with approval by 
text-writers, and he coucluded that a land- 


owner in possession was liable for a nui- 
sance created by a trespasser, which caused 
damage to others, if he could, after he knew 
or ought to have known of it, prevent -by 
reasonable care its spreading. 

There is no distinction, as regards the con- 
tinuance of a nuisance originating by a tres- 
passer, between a private and a public nui- 
sance. The distinction drawn bY Bankes, 
L. J., must, in view ofthe statements- of the 


“that the owner of land holds his right to: 
the enjoyment theréot subject to such annoy- 
ance asis the consequence of what is called ' 
the natural user by the neighbour of his 
land, and that when an interference with 
this enjoyment by something in the nature 
of nuisance (as distinguished from an inter- 
ruption or disturbance of an easement or 


-right of property in ancient lights, or the 


support for the-surface to which.every owner 


“o 
z 


"Rep. 230 ; (1940) 
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of “property is entitled) is the cause of com- 
plaint, no action can be maintained if this 
is the result of the natural user by a neigh- 
‘bour of his land” (see Wilson v.: Waddell, 
35 L. F. Rep. 639; 2 App.’ Cas: 95% This 
prinéiple was applied-in the recent case of 
kouse v. Gravelworks Limited (162 L. T. 
l K. B.489), - . 

e, The second point mentioned at-the ou 
setof the present artichg remains to be co 
sidered. For this purpose attention must 
drawn tothe recent decision of thé Cofirs 
of Appeal in Thomas and Evans Limitgd v. 
Mid-Rhondda Co-operative Society Limited 
«164 L. T. Rep. 303), which came before the 
Court of Appeal (Sir Wilfrid Greene, M. R., 
and Clauson and Goddard, L. J. J.Won ap- 
peal from the county court at Pontypridd. 
The appellants were ,lessees of land bound- 
ed by a non-tidal river., A previous owmer 


N of the land had authorised the local autio- 


rity to erect a defensive wall: to prevent 
flooding of the land and @ public highway. 
It was part of-the agreement thal the owner 
would not remove the wall unless or until 
he should have erected substantial buildings 
which would have a similar protective effect. 
The appellants had pulled down part of the 
walland begun toerect a building, the front 
wall of which would act as a river wall. 
Heavy rains occurred while the work was 
in progress, and the respondents’ land, as 
well as that of the appellants’ was flooded. 
The county court judge found that the sud- 
den rise of the river was a thing which ought 
in reason to have been anticipated, and he 
gave damages accordingly. The Court of 
Appeal reversed the decision. So far as the 
respondents were concerned, the building of 
the wall wasa res inter alios acta creating 
obligations between the parties to the agree- 
ment, but not enuring for the benefit of 
third parties. This was, indeed, recognized 
by the learned county court judge, who, 
however, based his decision on negligence. 
The Master of the Rolls intimated that the 
simple ground for dealing with the case 
was that the respondents had no right to 
have the wallerected, no right to insist on 
its continuance, and no ground of complaint 
whatsoever against anybody who rightfully 
took it down. The appellants had rightfully 
taken if down under the licence from the 
freeholder, 

The learned county court judge had plac- 
ed great reliance on Nitro-Phosphate and 
Odham’s Chemical Manure Company v. 
London and St. Katherine Dock Company 
(39 L. T. Rep. 433 : 9Ch. Div. 503), a case of 
a tidal river, The facts were thus des- 


e 
’ 
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cribed by the Master of the- Rolls in he 


case now under review: “There had existed 
a sea wall which tvag,.if not put up, at any 


Tae maintained under the jurisdiction and - 
directiong of a Board of Commissioners, and - 


thatwboard had prescribed a height of 4 ft. 
2 in. as the minimum height for the wall. 
Phere is no question that the commissioners 
had jurisdiction and power so to prescribe, 
and. ahyone whọ removed that wall, or re- 
duced its height, with the result that private 
persons‘ were injured in their property, 
would be liable to an action The dock com- 
pary, in point of fact, obtained a “private 
Act of Parliamentgunder which their docks 
were constructed,.and they made a cut in 
the wall and led thé river and ftidal*water 
into a basin which theyeconstructed at the 
back. The height of the walls wite? they 
put up was teh epee to keep. out a parti- 
cularly high tide, and Was, I think’ even 
lower than.the 4 ft. which the private Act 
prescribed and certainly lower than the 4 
ft. 2 in. which . the commissioners had pres- 
cribed for the sea wall, part of which they 
had taken dowa in connection with their 
works” “The decision in th case,” Sir 
Wilfrid Green, M. R,, continued “was based, 
in the first instance, on the legislative pro- 
vision and the directions of the commis- 
sioners, but there are certain observations 
In the course of the judgment which suggest 
that, quite apart from those matters, there 
would have been a liability at common law 
upon the defendants, the dock company, for 


removing the wall and not providing a pro- 


per substitute for it. I find those observa- 
tions difficult to follows but it has to be re- 
membered that the case with which this 
court was dealing there was the case of a 
tidal-river. In the case of a tidal rivers the 
Crown had the prerogative right, and indeed 
the duty, to protect the realm against incur- 
sions of the sea. That was a duty which lay 
upon it and which it performed for the bene- 
fit of the King's subjects. The execution of 
that duty came to be transferred to Boards, 


of Commissioners, and I apprehend that if’ 


the King or the commissioners, duly acting, 
erected a wall, or required the erection of a 
wall, for the general protection of the pub- 
lic, and some persons, without just excuse, 
removed the wall, with the result that mem- 
bers of the public had their property damag- 
ed, an action would lie at common law 
against the person who did that act. Tt 
may be that the reference toa right òf ac- 
tion at common law relate to that aspect of 
the matte. I find it difficult, as I have said, 
to see exactly what the common law claim 


399. OO 


œ was thought te be, but, however that may 
be, after very carefully considering the 
judgment in that case,@ ĉan find nothing 
in it which affords support for the propo 
sition hat, where the owner of layd on a 
non-tidal river erects a wadi for his own par- 
poses, for the protection of his -own land, a. 
person owning land behind him is entitled to® 


require that he shall never thereafter remove 


it, or any part of it.” : a oe x 
-Goddard, L.- J., observed that if A. a 
riparian owner, with property on the bank 
of a river, built a wall which was designed 
to keep dut flood water, itenight very well 
be that it enuréd tothe lpenefit not only of 
A., but of B., his neighbour. But B got no 
right ag against A. to have that wall main- 
tained, because he wad no right to have his 
property“pProtected unless he could get it 
either by way of grant fro A. or by pres- 
cription’. But if a Wréngdoer, C., came along 
and either deliberately or by careless navi- 
gation, or something of thatsort, knocked 
down the wall, and the result of that was 
that there was an escape of water over A.’s 


land and on to B.'s land, it might be that. 


i + || 


Deodands 

‘Not many laymen, and perhaps not every 
lawyer, would understand a metropolitan 
magistrates references to deodands during 


the hearing of a charge of larceny, for 


deodands were abolished by statute nearly a 
hindred years ago and are now of historical 
interest only. - 

‘Two young men héd stolen “frtit ma- 
chines.” The probation officer thought the 
explanation was that they had lost so much 
money in the machines that they adopted this 
way of getting back some of it. “I believe 
that in legal terms that is the doctrine of 
deodand,” said the leained magistrate. 

Actually, as, of course he knew, the doc- 
trine of deodand applied where some per- 
sonal chattel had veen the immediate cause 
of death. Originally, as the word implies, 
the chattel, or its value, was to be devoted to 
pious uses, as some sort of expiation for a 
man cut off in his sins, The chattel would 
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B. would have an action against C. The 

learned Lord Justice intimated that in such 

a case a duty might arise from what Lord 

Esher would call “proximity” and it would 


be neceSsary to consider the beariftg on 


such facts of Smith v. London and South- 
Western. Railway Company (23 L. T. "Rep. 
678; L. Rep.6C. P. 14), Sharp v. *Powell 
(26 L. T. Rep. 436 ; L. Rep. 7 C. P. 253), ande 

re Polemis and Wairness Withy and Cem- 
omy (126 L. T. Rep. 154; (1921) 3 K. B. 


560). In Thomas and Evans Limited v.. 


Mid-Rhondda Co-operative Society the 
appellants * were doing what they were 


| 


dofug “under the licence and with. the® 


complete ‘acquiescence of the owner of 
the wallf and,.that being so, as the owner 
of fhe wallcould not have been under any 


liability if he had taken down the wall, the 
I 


liogsee could not be sued. 

nough has been said to establish the 
contrast to wich allusion was made at the 
beginning of the*present article, together 
with the reasons for its existence and the 
main qualifications affecting the position.— 


Extracts from Contemporaries. 


be handed over for the use of fhe king, who 
applied it to pious uses. Later, such chattels 
as horses, carts or boats were handed to the 
local ‘authority, which a iswered to the king 
for their proper use. ` 


4 


It was the duty of a grand jury in a cri- | 


minal trial for homicide to specify the deo- 
dand, and there was*no deodand without such 
a finding. “It is not surprising,” says one 


authority, “that so whimsical a law used to, 


be very negligently ‘executed, the juries 
were very apt to mitigate éhe forfeiture by 
finding that only some trivial thing or only 
a part of an entire thing, was the occasion 
of the death,” Asin practice it had become 


the right of the lord of the manor, or some | 


such personage, to claim the deodand, the 


courts were not inclined to interfere, even if 
the jury found that one wheel, and not the 
waggon, had been the cause of the death. 


Deodands had really become obsolete before 


1846, when they ceased.—-J. P. 


e. 
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n  SEDITION’AT 
In spite of the wide scope of the few 


offences against the public interest which 


have been created by the war |dgislatjon 
it is still sometimes found useful to pro- 


'e secute, for the ancient crime .of sedition. 


1 
a 


Little is heard -of this‘common law offépce 
in peaceful and settled timeg but it retains 
its old vigour. The exact degree of that 
vigour is a matter of some doubt. A well- 


. known authority states that “the defini- 


- Phillips’ “Constitutional. Law,” 2nd 


tion of .sedition is wide enough to cover 
almost any act of disaffection or disloyalty 
whether to Church or State’ (Wade and 
ed., 
376). This, howėver, is an exaggeration, 
as will be shown. below, although in the 
old cases it is easy to find’ extravagant 
statements about what is seditious in word 
or writing. Even if it be said that the 
law of sedition has not been curtailed ex- 
pressly, there have been changes in other 
parts of the law sincé the days of the 
Stuarts, and these changes have affected 
the law of sedition indirectly. “If you 


e write on the subject. of Government, whe- 


ther in terms öf praise or censure, it is 
not material; fer, no. man has a right to 
say anything of government”: these are 
the words of Scroggs, C. J., and they were 
agreeable to. his. colleague on the bench, 
Mr: Recorder Jeffreys, later to be -raised 
.te the dignity of ‘Judge Jeffreys” (R. 
v. Carr (1680), 7 St. Tr. 929). But the re- 
“port makes clear that they were relying 
on what they understood to be accepted 
_law, namely that-unlicensed printing gene- 
rally, whether or not seditions in tendency, 
_was illegal. When Hawkins says (P. -C., 
Bk. 1,. c.. 23) that what hé calls a “con- 
„tept against -the King’s person or govern- 
ment” is committed by ‘charging the 
government with oppression or weak ad- 
ministration, ,as by saying,, ‘that merchants 
are screwed up here in England more than 
‘in: Turkey, ” he is,.citing.a Star Chamber 
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direct incitement to violence 


The Star ChimWer punished offgnders for 
more indefinite r@fsons than did even the 
Stuart judges and for dhe, pratit law of 
sedition we must .turn to casa decided 
after the common iaw obtained exclusive 
control over the crimint mw and alter “the 
freedom of the Press was established. 


__ A seditious intention is of the essence of 
the offence and if the acts done or the. . 
words used wgre not done or used with 
such an intention the offence of sedition... 
has not been committed: gh. v. Burns 
(1886), 2 T. L. R.510; 16 Cox C.C. 355, 
where the definition in Stephen's “Digest 
of Criminal Law” was accepted. But here, as 
always, the degendant is presumed to have in. 
tended the natural consequences of his acts. 
This presumptioa ise applied as readily to 
cases of sedition as to others : it was applied 
for example, by Littledate, J. in R. v. 
Lovett (1839), 9 C. & P. 452, 466. For this 
reason Coleridge, J.’s direction to the jury 
in R. % Aldr2d [1908-22 Cox 1; 74 J. P. < 
55, is not inconsistent with R. v. Burns, 
although he does not stress the intention 
of the defendant—the latter's seditious in- 
tention was obvious ‘and his words could 
probably have been held to amount to 
This is the ’ 
most recent .reported, case’ on sedition and 
the direction of the judge is worth quot- 
ing though it is not concerned , with all 
the possible forms of sedition. Coleridge, Jt, 
said :— l | Ti, 
“The man. who is accused- may not 
plead the truth of the statement that he 
makes-as ‘a defence to the:charge;, nor 
may he plead the innocence of his motive. 
Thaf is not a:.defence to the charge. 
The test is not either the truth of the 
language or the innocence of the motive 
with which he published it. The -test 
is thit : was the language used calculated,” 


, 
L - 
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or was it not, to promote publie disorder 
ot physical force ?” i 


-be callèd a~% high one. The defehdant 
was an Indian’ who in a ngwspaper 
advocated. resort to poljtical assassingfon 
and fo.ce“ with a view to liberating “India 
from the- government of the King. Bué 
the langua,ie was galculated, in the sense 
of likely, tc promofe certain’ consegtiences 
and these had to be taken.to he intended. ø 
“Ags the nature of the’ intentitn may -be 
evidenced hy the character of the words, 
it is not very illuminating to say tha& a 
seditious intention is thq 
offence. ®ne must try Mo ‘ascertain the 
kinds ef a¢ts and beh*fiour on the part 
of others; sultieg, or likely to result, 
from hæ deféndant’s , words or conduct, 
which are comprehended “yy sedition. In 
most of the cag#®@“there were also other 
charges in tne indictment, such as criminal 
defamation, conspiracy and unlawful as- 
sembly, and it is nob easy to unravel the 
law. which bears solely on sedition. Further, 
most of the cases are assize decisions with 
the result that the legal issues are not 
expressed in*very exact language. It has 
been thought that it is sedition if the follow- 
ing are pronfoted by the defendant :— ; 

(1) Constitutional changes by unlawful 
P Means. y 

Several of the decisions relating to the 
Chartists in the eighteen-forties fall under 
this heading, The law was well stated by 
Wilde, CO J., in R. v. Fussell (1848) 6 St. 
'T, (N. 8.) 723 5 3 Cox O. O. 291 : 

- “Tf the tenour of fhe discourse igto over- 
throw the government by violence, by re- 
sistance to the law, then, whetner that gov- 
-ernment is good or bad, approved or.dis- 
approved, that is not justifiable...... You 
will therefore consider what was the 
sorb of overthrow to which the people 
were invited, whether it was an over- 
throw by resistance to the law and by 
tumult and violence, or by regular and 
“ constitutional means.” 

But ib does not seem necessary that the 
unlawful means should be violent ones 
though apparently they must he criminal 
ones. In R.v. Jones (1848), 6 St. T. (x. s.) 
793, it was held that a speech urging the 
people to form themselves into unlawful 
associations and inciting to unlawful assem- 
' blies, breaches of the peace, and the for- 
cible obstruction of the execution of ‘the 
law, was seditious : apparently the first 
-tw6 non violent offences would heave been 
sufficient without the addition of the two 
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In this case the motive, patriotism eee g 


essence of URT 
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violent ones. And-in R. v. Cooper 71843), 
4 St. T. (N.° s.) 1249: 1L.T. (0 s.) 148, 
it seems to have been held sufficient to 
advocate ‘a general strike, which was taken ' 
to be @riminal, ‘until the charter Wecamé 
law, though here also violent measurestand 
tumults were, a likely result of the de- 
fendani's words. R v. Aldred, supra, is an 

treme instance, for the defendant. was 
sponsible for ag publication to. Indfan 
sik dents in England, advocating the prin- 
cipe thet political assassination is no murder} 
and glorifying as a martyr in the cause” 
of Indian 4nuependenze an Indian student 
wi wnrdered Sir Curzon Wyllie at as 
conversazione. gi 

As Lit#edale, J., said in R. v. Collins (1839) 
9 ©. &#P. 456, 461 every man has a right 
to give every public matter a candid, full 
ang “free discussions; something must be 
all§wed for feeling in men’s minds and for. 
some warmth @f expression, but an intention 
to incite the peopke to take the power into 
their own hands and to provoke them to 
tumult, and disorder is a seditious inten- 
tion. ; g oee 
(2) Hatred of and disaffection against the 

King or the Government and constitu- 

tion. 

It is said in textbooks and judgments 
that it is seditious if it is intended to 
bring into hatred or contempt the Sovereign 
or the government, the laws or constitu- 
tion of the realm Itcan be accepted that 
the Sovereign himself is so protected by 
the law of sedition which has served the 


purpose of supplementing the law of 
treason and criminal libel. It is implied 
in Lord Ellenborough, ©. J.’s judgment 


in R. v. Lambert (1810), 2 Camp. 398;° 
81 St. T. 335, that statements about the 
King’s own conduct are morb easily seditious 
than those about his ministers. But Lord 
Ellenborough ruled that it was not criminal 
for a writer who concedes the Sovereign to 
be solicitous for the welfare of his subjects, 
and who has no intention of calumniatiig 
him or of bringing his personal government 
into odium, to express regret that he has 
taken an erroneous view of any question of 
foreign or domestic policy. So far as the 
King is concerned, the law of sedition has 
been coloured by the law of treason and de- 
famation. Archbold says that “statements 
about the King which if published of sub-. 
jects would be defamatory would appear to 
be regarded as seditious and incapable of 
justification,” and he cites two Irish cases as 


. authority. 


But there would appear to be no clear case 
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Nexpounding the law of seditjon. 
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in which ministers of thes Cro n or other 
public officials have been broyght within the 
same principle. -Old cases in which reflec- 
fions on judges have “been punished sare in 


realify cases of contempt of cougt and ara no 
‘precegent for the crime of sath 


1b10N. p 
the other cases ia which reflections on miis- 


Pa of the crown have been the basis of 
Charge are, in the man, cases of crimin 
Tiber fér example, R > anid (1734, 

7 St. T. 625. Lord Raymond, C. J., Ma 

hat a private man’s character if not t be 
scandalised, much legs a ministêr of Sfate’s 
or other public ii A when he added 

he law reckons it a greater offeyce when the 
libel is pointed at bersong in abune capa- 
city, as it is a reproach to the goverMmente to 
have corrupt magistrates, etc., substituted by 
His Majesty, and tends sow seditione ti 


disturb the peace, the CMef Justice was Bot 


Yet it‘is 
cases such as this which segm to have given 
rise to the notion that sedition is an offence 
which is indeterminately vague and’ repres- 
sive of criticism -æ .. 4 

There seems to be no suggestion of. a pre- 
cedent for the view that extrenie criticism of 
the constitution or any organ of government, 
unrelated - to the’ persondlities’ of public 
officials, can amoynt to sedition. But it may 
be that the Criminal Libel’ Act, 1819, s. 1, 
does by implication extend the common law 
to cover this second head. l 


(3) Crimes in general disturbance of the 
peace. 

This heading differs from the first in that 

the breaches of the peace need not be com- 


~mitted with a view to reforms in the constitu- 


tion, law, etc. Inflammatory speeches ad- 


. vocating tumultwous protests against some 


~~ 


particular grievance in the administration of 
law, etc., would come within this branch of 
sedition. In this form, sedition is often 
coupled with conspiracy, unlawful assembly 
or,riot. If these additional elements are not 
present, it supplements the law of incitement 
to commit. crime; a speech or writing sedi- 
tious in this sense need not amount to incite- 
ment. In R.v. Burdett (1821),4 B. & Ald. 
95, 314, the defendant wrote a violent letter 


. of protest against the so-called Battle of 


Peterloo in which troops had been’ used ‘to 


_ disperse a public meeting. The judge direct- 


ed the jury that they were to consider whe- 

ther the paper contained a sober address to 

the reason of mankind, or whether it was an 

appeal to their passions, calculated to incite 

them to acts of violence and outrage; if it 

was of the former description it was not a 
4 ; 
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-mote feelings of ill-will an 
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seditious libelyif of the latter’ it was. Whe 


e law was well expressed by Littledale, J., in. 
lahan ah if a, 


R. v. Lovett, supra, when. 
påper, published by the de endant,; has a 
dikect terfdency to cause unlawful r tings 
and 'tisturbances afg to lead to aw of 
the laws, it is a seditious libel. ` 


It would appear to þe neces ry to show 
that there wasa ndene to cae violence 


a Waa fas thoggh Nb may De sufficient 
if the tendyacy is to cause an unlawful as- 


sembly, even if a’ peaceable one. But there 
is no discoverable precedent fi the case 


e the tendengy is to cause oth\r crimes; 
for example, non-fayment Of taxes 


4 


(4) Ill will and hostility betwesgê asses. > 
In the definition of seédiqon «given by 
Stephen in his (Pigest of the Criminal Law” 


it is said to be a&-sediti Wention .to Peer 
ostility bẹ- 
tween different classes of His Majgaty’s sub- 
jects. The definition was approved by 
Cave, J., in ji. v. Burns, supra and in the 
Irish case of Jt. v. M’Hugh [1901] 2 L R. 069, 
037. But here again a direct precedent is 
wanting. O'Connell v. R. in #he House of 
Lords (1844), 11 Cl. & F. 155, is often ‘quoted 
as an authority, and Stephen qrelies, appa- 
rently, for this part of the definition on the 
words of Tindgl, C. J., in giving the advice 
of the judges to the House. That case is only 
a case of conspiracy, not of sedition. At 
p. 234 of the report Tindal, C. J.’8' words 
are: “There can be no question but that the 
charges contained in the first five counts do 
amount, in each, to the legal offence of con- 
spiracy,*arm are sufficitrtty described’ there- 
in. There.can be no doubt but that the 
agreeing of diverse persons together to raise 
discontent and disaffection amongst the liege 
subjects of the Queen; to stir up jealousies, 
hatred and ill-will between different classes 
of Her Majesty’s subjects; and especially to 
promote amongst Her Majesty’s subjects in 
Ireland, feelings of ill will and hostility to- 
wards Her Majesty's subjects in the other 
parts of the United Kingdom......form a 
distinct and definite charge against the 
several defendants” of an agreement bet- 
ween them to do an illegal act.” It is, 
of course, familiar law that the object of 
a conspiracy need not be criminal or even 
unlawigl in order to make the conspiracy a 
criminal one: it is the agreement which is 
the essence of that offence and if is only that 
offence for which O’Connell v. R. is an autho- 
rity. The Criminal Libel Act, 1819, does 


not refer,directly or indirectly to this! fourth 


alleged ead of sedition, nor to the fifth. 
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Shirring.up and creating in-will between 
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something in th’ asture of a diminution of 
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Classes was the subject of a criminal charge «allegiance tthe King.or loyalty to the coun- 


in R. v. Leese gud Whitehead (Phe Aimes, 
‘22nd Sertembes #536), the two,classes beine 


Jews Aad non-dews. The defendants hyd 
baitoa in an awusève and A 
manner’ ut the charge was not of sedi- 
tious likel fr seditious words but of publié 
niischie!, a ommon eaw once, which was 


resurrected Ww R. vy Mgnley IRW K. B 
929 A public mise Rd Was Hali ts hafe 
been committed. i 2 
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‘Rkely to 


try. No precedent can be discovered for this s 
fifth type of sedition even in respect gf dise 

affeption as co.asted with mere discontent. . 
Thy Alier€Restriction (Amendment), Act? 
19, s. 3 (1), makes ita crige for ap alien t 
wno attemprs or does any ach calculated or 

cause sedition or disaffection. 
mongst any o Hi? Majesty’s force8 or the a 
ices af His Majesty's allies or amongst th 

eivàian pépulation. But one can hardly 
argite fronz this express statutory provision 
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(0; Disfntent and disaffection. m eommvonag! Sugh. conduct wold not be criminal and 


Stepherfs defirition als§ comprehends an 
intention Wo raise diséanigint or disaffection 


amongst His Majesty’s subjects. It would 
seem a disaffection is not the 
Same tS issYtistactién bat, that it implies 
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The “Lie Detector.” es 

_ Our American contemporary, ‘The Law 
Student,” -eqpsains an article by William 
N. Hensley, L. L. M., member of the Texas 
Bar, on the Keeler Polygraph, sometimes 
loosely calied the “le detector,” 
he claims, has proved of congiderable value 
to the police department cf San Antonio, 
Texas, in the investigation of crime. 

The apparatus, which is apparently a com- 
licated instrument, including among its parts 
the psycho-galvanometer, is made to 
measure and record certain physiological re- 
actions arising «see emotions gun as fear 
and anxiety in such a way as to detect 
conscious deception on the part of a suspect 
who is examined with the aid of the poly- 
graph. 

The author disclaims the name of “lie de- 
tector,’ and says thatthere is no such ma- 
chine, but he asserts that guilt, innocence 
and deception. give rise to symptons that can 
þe observed and registered. Importane: is 
attached, it appears, to emotions and their 
effect upon the respiratory functions in re- 
lation to lying. In plain language, we take 
it, aman who is pressed hard and who is 
‘lying hard is likely to be breathing hard, 

. which we find quite unconvincing, , because 
an innocent man, through fear ot gvrongful 
conviction, or indignation ata false charge, 
may breath just as hard. Indeed, interest- 
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which, 
of the innocent. 


secius at eommon law, for the object of 
the Act of Ms may be tj impose a heavigr 

pynishgicat (ten years” penal servitude)’ on 

aliens than sedition,:as a common law mis- 

demeanour, permits} —S. J. 

R ab 
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Extracts from Contempoartes. 


Ing as thes icle is and striking as the . 
resulfs of many, experiments have been, we ` 
remain sceptical. Jt is difficult’ to see what 
difference there can be, in relation to the 
blood, ‘secretions, réspiration and the rest, 
between the fear of the guilty and the fear 
The innocent may be 
more nervous than the guilty and may 
show more self possession. Mr. Hensley rean 
fers to this difficulty, but does not dispose of 
16 satisfactorily. ge“ 

“Lie Detection” would certainly be con- 
sidered objectionable in this country, because 
it is avowedly “psychclogical third degree,” 
and produces many confessions of guilt, < 
sometithes from men who have denied their 
crimes until, confronted with the polygraph, 
they break down and admit everything: 

In America, the vast majority of the courts 
have so far de@tined to armit testimony a% 
to the results of so-called “lie detectors”. The 
author considers this not unsatisfactory, 
since the method-is too new and experimen- 
tal to have demonstrated its „reliability, 
sufficiently to find general accsptancs 

Finally, we cite the authority of Wigmoré, 
as quoted in the article « “The testimonial 
processes [psychometric’methods for evalu- 
ating testimony] are so complex and variable 
that millions of instances must be studied 


at 


before safe generalisations can be made.’—~ 
TER 
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